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PREFACE  TO  THE  EIGHTH  EDITION. 


The  changes  which  have  been  made  in  the  present 
Edition  require  a  few  words  by  way  of  explanation.  It 
seemed  that  something  might  be  done  to  render  the 
matter  aheady  contained  in  the  book  more  available  for 
use ;  and  the  requisite  additions,  in  the  shape  of  cases 
decided  and  statutes  passed  since  the  publication  of  the 
last  Edition^  were  considerable.  On  the  other  hand,  it 
was  important  that  the  bulk  of  the  Volume  should  not  be 
materially  increased. 

It  win  be  found  accordingly  that  the  Precedents  con- 
tained in  the  last  Edition  have  been  omitted.  The 
extracts  from  the  Reports  of  the  Real  Property  Commis- 
sioners and  some  of  the  older  cases  have  been  abridged 
or  condensed.  The  matter  of  the  notes  has  been  re- 
arranged^ and  the  number  of  marginal  notes  has  been 
increased.  A  new  Table  of  Contents  and  Index  have 
been  made^  and  a  Table  of  Statutes,  arranged  in  chrono- 
logical order,  has  been  added. 

Several  statutes  relating  to  land  have  been  passed  since 

the  publication  of  the  last  Edition;  and  of  these  the 

Editor  has  only  incorporated  such  as  seemed  to  him  to 

come  properly  within  the  scope  of  the  Work.     The  Land 

Registry  Act  and  the  Declaration  of  Title  Act,  1862, 

were  not  incorporated  by  Mr.  Shelford  in  the  last  Edition. 

Since  that  date  the  public  have  not  availed  themselves  to 
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IV  PREFACE  TO  THE  EIGHTH  EDITION. 

any  large  extent  of  the  provisions  of  these  Statutes.  The 
system  established  by  the  Land  Registry  Act  was  con- 
demned in  the  Report  of  the  Royal  Commission  in  1870 ; 
and  fiirther  legislation  on  this  subject  is  said  to  be  im- 
pending.  The  Editor  has  not  therefore  inserted  either 
of  these  Statutes  in  the  present  Edition. 

The  cases  have,  by  means  of  the  Addenda,  been  brought 
down,  to  the  end  of  October,  1873. 

THOMAS  H.  CARSON. 


89,  Chancery  Lane, 
Nov,  1873. 
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36  &  37  Vict.  c.  ^^,  8 
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501,  672 

..     725 

457,  676 

12—18     676 

..     725 

543,  547,  555 

555—556* 

557*,  556 

..  557* 

411*,  379 

.  411— 415* 

415*.  287 

.     416*,  415 

..  416* 

..     685 

..     753 


■  • 


725 

270 

51 


..  728 
611,676,695 
. .  Add* 
..  51 
25      ..  JddL 


''^ 


ADDENDA. 


Page  40,  line  36. — Johnson  y.  Barnes  is  now  reported  L.  R.,  7  C.  P.  592; 

and  has  been  affirmed,  L.  B.,  8  C.  P.  527. 

„    61,  line  1. — 36  &  37  Vict.  c.  75,  continues  the  inclosnre  commia* 

rion  nntil  the  Ist  Angnst,  1874. 

„    67,  line  44. — As  to  the  remedies  for  injnry  caused  by  obstmction  of 

a  highway,  see  also  JPCarthy  t.  Metropolitan 
Board  of  Works,  L.  R.,  8  C.  P.  191;  Bigg  r.  Cor- 
poration of  London,  L.  R.,  15  £q.  376. 

„    79,  line  20.— As  to  Ackrayd  ▼.  Smith,  see  Thorpe  ▼.  Brumjitt, 

L.  B.,  8  Ch.  650. 

„    80,  line  53. — ^As  to  the  right  of  the  public  to  deviate,  where  a  public 

way  has  become  impassable,  see  Arnold  t.  Holbrook, 
L.  R.,  8  Q.  B.  96. 

„    90,  line  43.— See  Holkor  t.  P&rUt,  L.  R.,  8  Ex.  107. 

„    92,  line  45. — As  to  the  right  of  eavesdropping,  see  Harvey  y. 

Walters,  L.  R.,  8  C.  P.  162. 

f,  108,  line  H.—Add  a  reference  to  Pudsey  Coal  Oas  Co,  y.  Corpora^ 

tion  of  Bradford,  L.  R.,  16  Eq.  167. 

M  113,  line  44.— See  Bx  parte  Ibmline,  21  W.  R.  476,  as  to  evidence 

of  the  right  of  lord  of  manor  to  seashore. 

„  122,  line  2.— See  Booth  y.  Alcoch,  L.  R.,  8  Ch.  663. 

„     „   line  39. — See  Robinson  y.  Grave,  21  W.  R.  569. 

„  123,  line  7.— See  Tounge  y.  Shaper,  21  W.  R.  136. 

„     „   line  34.— See  Dickinson  y.  HarhoUle,  28  L.  T.,  N.  S.  186,  as  to 

a  claim  to  an  extraordinary  amount  of  light. 

„  138,  line  48. — As  to  the  right  of  an  annuitant  to  distrain,  see  also 

Sollory  y.  Leaver,  L.  R.,  9  Eq.  22. 

„  202,  note  (0-— ^7  36  &  37  Vict.  c.  66,  s.  25  (2),  it  is  enacted  that  no 

claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect 
of  any  breach  of  trust,  shall  be  held  to  be  barred  by 
any  Statute  of  Limitations. 

„     „   line  55. — Locking  y.  Parker  was  reversed  on  appeal,  L.  R.,  8 

Ch.  30 ;  and  see  p.  205,  lino  46.. 

„  209,  line  58. —  Vane  v.  Vane  is  reported  on  appeal,  L.  R.,  8  Ch.  383. 
„  217,  line  4.— See  Hemming  v.  Blanton,  21  W.  R.  636. 
„  224,  line  48.— See  Bryan  v.  Cowdal,  21  W.  R.  693. 

225,  note  (&).— An  action  of  debt  now  lies  for  the  recovery  of  a  rent- 
charge  in  fee.  Humuis  v.  Sylvester,  L.  R.,  8  Q.  B. 
368. 


Ixviii  Addenda. 

Page  257,  fine  6. — A  sammona  in  a  winding  np,  claiming  interest,  is  a 

demand  in  writing  within  3  &  4  WilL  4,  c.  42, 8.  28. 

Ex  parte  Alison,  L.  R  ,  15  £q.  394. 
I,    267,  line  14. — Knox  t.  Oye  is  reported  on  appeal,  L.  B.,  5  H.  L.  656; 

where  it  is  laid  down  that  there  is  no  fidnciarj  rela- 
tion between  a  sorriving  partner  and  the  representa- 

tXvcg  of  his  deceased  partner;  and  in  taking  the 

account  between  them  the  Statutes  of  Limitation 

are  applicable.    See  also  Taylor  t.  Taylor,  28  L.  T., 

N.  S.  189. 
„   336,  note  (/).— The  office  of  protector  Bnryiyes.    Bell  t.  HoUby^ 

L.  R.,  15  Eq.  178. 
,,    386,  line  48.— In  Ex  parte  White,  L.  R.,  8  p.  P.  106,  the  commission 

haying  been  lost,  the  time  was  enlarged  and  a  dapli- 

cate  commission  issned. 
M    400,  line  8. — ^As  to  estates  tail  belonging  to  Irish  bankrupts,  see  now 

85  &  36  Vict  c.  58,  s.  50. 
„    405,  note  (a).— As  to  the  effect  of  an  assignment  under  this  act,  see 

lie  Batehelor,  21  W.  R.  901. 
„    413,  note  (i).~See  Reg.  t.  Camatic  Rail  Co.,  L.  R.,  8  Q.  B.  299. 
„    504,  line  Z^.-~Noble  y.  Willock  has  been  reversed  on  appeal,  2JL 

W.  R.  711. 
„    514,  line  10. — Add  a  reference  to  Qfzent  v.  Crout,  21  W.  R.  781. 
„    555,  note  (a).-^There  is  no  apportionment  under  38  &  84  Vict.  c.  35, 

of  dividends    on    shares    specificall/    bequeathed. 

Whitehead  t.   JVhUehead,  29  L.  T.,  N.  S.  289. 

See,  also,  as  to  this  act,  Roseingrave  t.  JBurke^ 

I.  R.,  7  Eq.  186. 
f,    581,  note  ( A).~  A  charging  order  under  this  section  will  not  be  granted 

by  the  Judge  of  the  Court  for  Dirorce.    Clarke  t* 

Clarke,  L.  R.,  3  P.  &  M.  57. 
„    604,  note  (jg). — ^As  to  the  effect  of  registering  a  lis  pendens,  see 

Beyfui  t.  Bullock,  W.  N.  1869,  p.  36;   Bury  v. 

Gibbons,  L.  R.,  8  Ch.  747. 
„    627,  note(/). — For  form  of  order,  see  Howson  v.  Tranty  21  W.  R- 

781. 
„    693,  note  (s).—Add  a  reference  to  Re  StnUt,  21  W.  R.  880. 
-   „    696,  note  (<?).— See  Re  Toddy,  21  W.  R.  863. 
„    705,  note  (().' A  discrepancy  was  disregarded  in  Re  Hemsley,  L.  R., 

16  £q.  103. 
„    719,  line  &S. — As  to  Bunting  ▼.  Marriott,  see  Sowdon  t.  Marriott, 

21  W.  R.  808. 
„    746,  note  {o).-^ After  "  Higgs  v.  Borkis,*'  add  a  reference  to  Leigh 

V.  Edwards,  21  W.  R.  835. 


STATUTES 


RELATntO  TO 


EEAL    PROPERTY, 


PASaXD  DC  THB  BBZ0M8  OF 


KING  WILLIAM  IV.  AND  QUEEN  VICTORIA. 


PRESCRIPTION. 

2  &  3  William  IV.  cap.  7L 

An  Act  for  shortening  the  Time  of  Prescription  in  certain 
Cases  {a).  [Ist  August,  1832.] 


L  Itme  limited  for  egtahlUhing  rights  of  common  and  other  profits 

h  prendre. 
XL   Ways,  easements  and  featereourses, 
UL  lAght 

IV.  Son?  periods  of  limitation  are  to  be  computed. 
V.  Pleadings. 

VI.  Period  less  than  that  provided  by  statute  not  to  be  allowed. 
VIL  Saving  in  favour  of  persons  under  disabilities. 
VIII.  Time  excluded  in  computation  of  period  of  forty  years. 


I.  Time  lihited  for  establishinq  rights  of  common  and 

OTHER  PROFITS  X  PRENDRE. 

Whereas  the  expression  **  Time  Immemorial,  or  Time  whereof  2^3  Will.  4, 
the  Memory  of  Man  runneth  not  to  the  contrary,"  is  now  by      o-  71,  s.  1. 
the  law  of  England  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  King  Richard 
the  First,  whereby  the  title  to  matters  that  hare  been  long 
enjoyed  is  sometimes  defeated  by  showing  the  commencement 
of  such  enjoyment,  which  is  in  many  cases  productive  of  in- 
convenience and  injustice;  for  remedy  thereof,  be  it  enacted. 
That  no  claim  which  may  be  lawfully  made  at  the  common  ciaim  to  right  or 
law,  by  custom,  prescription  (6),  or  grant,  to  any  right  of  com-  ^flrk?«1,5™'' 
mon  (c)  or  other  profit  or  benefit,  to  be  taken  and  enjoyed  from  not  to  be  defeated 
or  upon  any  land  of  our  sovereign  lord  the  King,  his  heirs  or  enjoj-ment  by 
successors,  or  any  land  beine;  parcel  of  the  Duchy  of  Lancaster  •howinsr  the  com- 

i»Ai_Txi/»/-«  ii»v  e»  1.        .1  1         mencement. 

or  of  the  l>uchy  of  Cornwall  (a),  or  of  any  ecclesiastical  or  lay 
8.        V  I  B 


< 


Prescription, 


2* 

e 


'  3  WUL  A,  person,  or  body  corporate,  except  such  matters  and  things  as 

.  71,  <.  1.      are  herein  special!}*  provided  for,  and  except  tithes,  rent,  and 

services,  shsJl,  where  such  right,  profit,  or  benefit  shall  have 

been  actually  taken  and  enjoyed  by  any  person  claiming  right 

thereto  without  interruption  for  the  full  period  of  thirty  years, 

be  defeated  or  destroyed  by  showing  only  that  such  right> 

profit,  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to 

such  period  of  thirty  years,  but  nevertheless  such  claim  may  be 

defeated  in  any  other  way  by  which  the  same  is  now  liable  to 

After  sixty  yean'  be  defeated ;  and  when  such  right,  profit,  or  benefit  shall  have 

Srhwi*SiSo-    ^^^^  80  taken  and  enjoyed  as  aforesaid,  for  the  full  period  of 

lute,  nnien  bad     sixty  ycars,  the  right  thereto  shall  be  deemed  absolute  and  inde- 

^^i^^uL^'        feasible,  unless  it  shall  appear  that  the  same  was  taken  and 

enjoyed  by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing  (c). 


Thill  act  extODded 
to  Ireland. 


Sabject-matter  of 
the  flnt  section. 


(a)  Bj  21  &  22  Vict.  c.  42,  the  provisions  of  the  act  2  &  3  Will.  4,  c  71, 
shall,  after  the  first  day  of  Janaarj,  1859,  extend  and  apply  to  Ireland. 

{b)  The  reader  is  referred  to  note  (1 )  at  the  end  of  this  act,  as  to  the 
nature  of  prescription;  the  difference  between  it  and  cnstom;  what  castoms 
are  valid;  what  tnings  may  or  may  not  be  claimed  by  prescription;  and  how 
a  right  depending  npon  it  may  be  lost.    (See  pott.) 

(c)  As  to  rights  of  common,  see  note  (2)  at  the  end  of  this  act 

{d)  The  provisions  of  this  act  are  not  affected  by  the  Act  for  limiting 
Actions  and  Salts  by  the  Doke  of  Cornwall,  in  relation  to  Real  Property. 
(23  &  24  Vict  c.  63,8.2.) 

(e)  The  several  decisions  upon  this  statute,  although  relating  to  many 
different  subjects,  have  for  the  most  part  a  relation  to  each  other;  the  more 
convenient  coarse  therefore  will  be  to  commence  with  the  statute  and  the 
several  decisions  upon  it,  rather  than  to  distribate  them  amongst  the  sub- 
jects which  are  hereafter  considered  separately. 

The  first  section  relates  to  such  claims  as  may  be  lawfully  made  at  com- 
mon law,  by  castom,  prescription,  or  grant,  to  any  right  of  common  or  other 
profit  or  benefit  to  be  taken  or  enjoyed  from  or  upon  any  land.  Tithes, 
rent  and  services  are  excepted  from  this  act  The  stat.  2  &  3  Will.  4, 
c.  100,  provides  the  limitation  of  time  with  respect  to  claims  of  a  modus 
decimandif  or  exemption  from,  or  discharge  of  tithes.  ( See  Acts  for  the 
Commutation  of  Tithes  and  Supplement  thereto,  by  Shelford,  3rd  ed.) 
The  Stat.  3^4  Will.  4,  c.  27,  post,  limits  the  time  within  which  actions 
and  suits  must  be  brought  respecting  tithes  not  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole.  The  limitation  of  time  for  the  recovery  of 
tithes  is  not  affected  by  the  Act  for  the  Commutation  of  Tithes  in  England 
and  Wales.     (See  6  &  7  Will.  4,  c.  71,  s.  49.) 

It  must  be  borne  in  mind  that  the  first  section  of  this  act  includes  dif- 
ferent subjects  from  those  in  the  second,  which  distinguishes  between 
easements  and  common,  or  profit  H  prendre,  and  that  a  different  limitation 
is  established  for  the  first  and  latter  cases.  {Bailey  v.  Appleyard,  8  Ad.  & 
KU.  1C7;  Lawton  v.  Langley,  4  Ad.  &  Ell.  890;  Jones  v.  liichard,  5  Ad. 
8c  £11.  418.)  The  right  to  receive  air,  light,  or  water,  passing  across  a 
neighbour's  land,  may  be  claimed  as  an  easement,  because  the  property  in 
them  remains  common;  but  the  right  to  take  "something  out  of  the  ioiV* 
is  a  profit  h prendre,  and  not  an  easement.  {Manning  v.  Wasdale,  6  Ad. 
&  Ell.  764;  1  Nev.  &  P.  172;  BlewiU  v.  Trrqonning,  3  Ad.  &  Ell.  554; 
6  Nev.  &  M.  308;  Baileg  v.  Appleyard,  8  Nev.  &  P.  267;  8  Ad.  &  Ell. 
161.)  Prescriptive  rights  in  gross  are  not  within  the  scope  of  the  statute. 
(Shuttleworth  v.  Le  Fleming,  19  C.  B.,  N.  S.  687;  14  W.  R.  13.)  This 
section  applies  only  to  profits  h  prendre  in  the  land  of  another,  and  has 
no  application  to  a  copyholder's  acts  on  his  copyhold  tenement  {ffanmer 
V.  Ouinoe,  84  L.  J.,  Ch.  413;  13  W.  R.  550.) 


Rights  of  Common  and  Profits  a  Prendre, 

The  liberty  of  fowliiig  has  been  decided  to  be  a  profit  h  prendre, 
{Davies*  caae,  3  Mod.  246.)  The  libertj  to  hunt  is  one  species  of  aueit^ 
|mim,  and  the  taking  of  birds  by  hawlu  seems  to  follow  the  same  mle. 
The  liberty  of  fishing  appears  to  be  of  the  same  nature;  it  implies  that  the 
person  who  takes  the  fish,  takes  for  his  own  benefit;  it  is  common  of 
fishing.  iAmm.,  Hardr.  407.)  The  liberty  of  hunting  is  open  to  more 
qnesdon,  as  it  does  not  of  itself  import^  the  right  to  the  animal  when  taken; 
and  if  it  were  a  licence  giTen  to  one  indiyidual,  either  on  one  occasion  or 
for  a  time,  or  for  his  life,  it  would  amount  only  to  a  mere  personal  licence 
of  pleasure,  to  be  exercised  by  the  individual  licensee.  But  in  the  case  of 
a  grant  by  deed—" of  free  liberty  with  servants  or  otherwise  to  enter  lands 
and  there  to  hunt,  hawk,  fish  and  fowl" — to  persons,  **  their  heirs  and 
assigns,"  where  it  is  apparent  that  not  merely  the  particular  individual 
named,  but  any  to  whom  they  or  their  heirs  choose  to  assign  it  should  ex- 
ercise ^e  right,  it.has  been  considered  that  an  interest,  or  profit  hprendre^ 
was  intended  to  be  granted.  (^Per  Parkey  B.,  Wiekham  y.  ffawker,  7 
Mees.  &  W.  78,  79.)  The  property  in  animals  /era  naturee,  while  they 
aie  on  the  soil,  belongs  to  the  owner  of  the  soil,  and  he  may  grant  a 
right  to  others  to  come  and  take  them  by  a  grant  of  hunting,  shooting, 
fowling,  and  so  forth,  and  such  a  grant  is  a  licence  of  a  profit  ^  prendre. 
Substantially  it  may  be  reserved  by  the  owner  of  the  tee  simple  when 
he  alienates,  although  it  is  considered  that,  technically  speaking,  in 
such  a  case  it  is  a  regrant  of  the  right  by  the  alienee  of  the  fee  simple  to 
the  alienor.  (JBwart  v.  Ch'ahamf  7  H.  L.  844,  845,  per  Lord  Campbell.) 
A  right  to  cat  down  and  carry  away  trees  growing  in  a  close  (^Bailey  v. 
Stevens,  12  C.  B.,  N.  8.  91)  and  a  right  to  take  stones  and  sand  from  the 
seashore  {Omutable  t.  Nicholson,  14  C.  B.,  N.  S.  230)  have  been  held  to 
be  profits  ^  prendre. 

It  is  an  elementary  mle  of  law  that  a  profit  &  prendre  in  another's  soil 
cannot  be  claimed  by  custom,  for  this  among  other  reasons  that  a  man's 
soil  might  thus  be  subject  to  the  most  grievous  burdens  in  &vour  of  suc- 
cessive multitudes  of  persons  like  the  inhabitants  of  a  parish  or  other 
district  who  could  not  release  the  right.  The  claim  of  free  miners  to 
subvert  the  soil  and  carry  away  the  substratum  of  stone  without  stint  or 
lunit  of  any  kind  cannot  be  supported  either  on  the  ground  of  custom,  pre- 
scription or  lost  grant.  A  claim  which  is  vicious  and  bad  in  itself  cannot 
be  substantiated  by  an  user  however  long.  (Per  Bylet^  J.,  Att.-Oen.  v. 
Mattkuu,  4  Kay  &  J.  691;  Constable  v.  Mcholson.'lA:  C.  B.,  N.  S.  230; 
Johnson  v.  Barnes,  27  L.  T.,  N.  S.  152.)  To  a  declaration  for  breaking 
and  entering  the  plaintiff's  close  and  taking  his  fish,  a  custom  pleaded 
for  all  tiie  inhabitants  of  a  parish  to  angle  and  catch  fish  in  the  loeng 
in  quo  was  held  to  be  bad,  as  this  was  a  profit  ^  prendre,  and  might 
lead  to  the  destruction  of  the  subject-matter  to  which  the  alleged  custom 
applied.  (Bland  t.  Lipscombe,  4  Ell.  &  BL  713,  n.  (<?).)  A  right, 
cuomed  by  the  inhabitants  of  a  township,  to  enter  upon  the  land  of  a 
private  person  and  take  water  from  a  well  therein  for  domestic  purposes, 
18  an  easement  and  not  a  profit  it  prendre,  and  may  therefore  properly 
be  claimed  by  custom.  (Bace  r.  Ward,  4  Ell.  &  Bl.  702;  24  Law  J., 
Q.  B.  163;  1  Jut.,  N.  S.  704.)  The  court  held  an  alleged  custom  to  be  bad 
for  all  the  inhabitants  occupying  lands  in  a  district  to  enter  a  close  and  take 
therefrom  reasonable  quantities  of  sand,  which  had  drifted  thereupon,  for 
the  purpose  of  manuring  their  lands.  The  reason  was,  that  the  drifted  sand 
had  become  part  of  the  soil,  so  th^t  the  claim  was  to  take  a  profit  in  alieno 
iolo.  (Blewitt  v.  Tregonning,  3  Ad.  &  EU.  554,  cited  in  Raee  y.  Ward,  4 
EU.  &  BL  712.) 

Before  the  passing  of  this  act,  a  prescriptive  claim  was  a  claim  of  imme- 
morial right;  the  evidence  in  support  of  it  was  such  as  a  party  might  be  able 
to  give  in  such  a  case;  and  the  jury  were  to  draw  their  inference  from  such 
proof  as  could  be  produced.  Now  the  burden  of  establishing  an  immemorial 
right  is  withdrawn,  and  the  proof  is  limited  to  thirty  years.  But  the  party 
prescribing  must  prove  his  right  for  that  whole  period,  and  no  presumption 
win  be  drawn  from  evidence  as  to  part  of  that  period.  (See  8  Ad.  &  Ell. 
167.)    The  plaintiff  prescribed  under  this  statute,  first,  for  a  right  of  pasture 

b2 


3 

2^3  Will.  4, 
c,  71,  *.  1. 

Profits  li  pstmdre. 


ProAt  Ik  fireiklrB 
In  anothcr'ii  flotl 
cannot  be  claimed 
bjr  custom. 


Proof  of  enjoy- 
ment under  the 
statute. 


4  Prescription. 

2  <5'  3  Will.  4,  thirty  ^-ears  next  before  the  commeiMieincDt  of  the  action;  and,  second] j, 
c.  71,  f.  1.      for  a  right  of  simply  taming  on  cattle  for  twenty  years.    No  evidence  was 

given  of  acts  of  depastnring  at  a  period  commencing  more  than  thirty  years 

before  the  commencement  of  the  suit;  but  that  more  than  twenty-eight 
years  before  the  suit  (in  1809)  a  rail  was  erected,  so  as  to  prevent  the  enjoy- 
ment of  pasture,  and  that  afterwards,  the  rail  having  been  removed,  the 
plaintiff  depastured  for  twenty-eight  years;  it  was  held,  that  the  defendant 
was  not  bound  to  prove  that  the  rail  was  erected  adversely  to  the  plaintiff^s 
right,  but  that  the  onm  lay  on  the  plaintiff  to  prove  affirmatively  his  actual 
enjoyment  of  pasture  for  thirty  years,  and  that  no  presumption  could  be 
admitted  in  his  favour  on  proof  of  enjoyment  for  a  less  period.  {Bailey  v. 
AppUfyardy  8  Ad.  &  £11.  161,  and  note  explanatory  of  case,  ih.  p.  I ;  3  Nev. 
&  Per.  257,  note  on  case;  2  P.  &  Dav.  1 ;  2  Jurist, 872.)  It  was  alao  held, 
that  proof  of  bis  enjoyment  of  pasture  for  twenty-eight  years  did  not  include 
proof  of  the  right  of  turning  on  for  twenty  years,  the  latter  right  being  an 
easement  only,  a  right  of  a  quite  different  nature,  and  of  which  no  evidence 
was  given.    (7ft.) 

The  plaintiff  claimed  a  right  of  common  by  prescription  in  respect  of  a 
que  estate  in  land,  and  also  by  thirty  and  sixty  years'  enjoyment  by  the 
occupier  of  the  land.  The  defendant  offered  evidence  that  a  tenant  then 
deceased,  while  tenant  of  the  land  for  years,  had  declared  that  he  had  no 
such  right  in  re8{)ect  of  the  land:  it  was  held,  that  the  declaration  was  not 
admissible,  inasmuch  as  it  was  in  derogation  of  the  title  of  the  reversioner. 
(Papendiek  v.  Bridgwater,  5  El.  &  Bl.  166;  1  Jur.,  N.  S.  667;  24  L.  J., 
Q.  B.  289.)  Lord  Campbell,  C.  J.,  observed, "  it  would  be  very  mischievous 
if  it  were  in  the  power  of  a  tenant  to  destroy  a  profit  A  prendre  belonging  to 
the  land  which  he  occupies,  or  to  impose  a  servitude  upon  it.  There  is  no 
difference  in  this  respect  between  destroying  an  easement  and  creating  one. 
If  the  tenant  might  say  that  the  land  eilfoyed  no  right  of  way,  he  might 
also  say  that  it  was  liable  to  an  easement  for  taking  water,  profit  ii  prendre 
by  turbary  or  other  common.  It  would  come  to  this:  that  by  the  tenant's 
acknowledgment  of  a  servitude,  like  that  in  ScJiolet  v.  Chadwiek,  2  Moo.  & 
Ji.  607,  or  for  cutting  turves  or  taking  away  sand,  the  tenant  might  create  a 
servitude  against  the  reversioner.  That  would  be  very  inconvenient,  and 
it  is  upon  the  view  of  the  balance  of  general  convenience  that  the  English 
laws  of  evidence  are  founded.  In  Daniel  v.  North,  1 1  East,  872,  it  was 
decided  that  the  acquiescence  of  the  tenant  cannot  prejudice  the  landlord, 
and  if  so,  I  think,  d,  fortiori,  that  his  declaration  cannot."  ( Papendiek  v. 
Bridgwater,  6  Ell.  &  Bl.  177;  see  Scholes  v.  Chadwick,  2  Moo.  &  R.  507; 
Reg,  V.  BlUt,  7  Ad.  &  E.  650.) 

The  turning  of  cattle  upon  alluvium  by  the  proprietor  of  land  not  separated 
from  it  by  any  bonndary,  although  without  interruption,  was  held  not  to  be 
an  assertion  of  right  so  acquiesced  in  as  to  raise  a  presumption  of  title. 
Ix)rd  Chelmsford,  L.  C,  observed,  "  the  effect  of  acts  of  ownership  must  de- 

fcnd  partly  upon  the  nature  of  the  property  upon  which  they  are  exercised, 
f  cattle  be  turned  upon  inclosed  pasture  ground,  and  be  placed  there  to  feed 
from  time  to  time,  it  is  strong  evidence  that  it  is  done  nnder  an  assertion  of 
right;  bnt  where  the  property  is  of  such  a  natnre  that  it  cannot  be  easily 
protected  from  intrusion,  and  if  it  could  it  would  not  be  worth  the  trouble 
of  preventing  it,  there  mere  user  is  not  sufficient  to  establish  a  right,  bnt  it 
must  be  founded  upon  some  proof  of  knowledge  and  acquiescence  by  the 
party  interested  in  resisting  it,  or  by  perseverance  in  the  assertion  and 
exercise  of  the  right  claimed  in  the  face  of  opposition."  {Att.-Oen.  v. 
Chamherz,  4  De  G.  &  J.  55;  see  pp.  66, 66.  See  In  re  Hainault  Forett  Act, 
1868.  9  C.  B.,  N.  S.  648.) 
Natore  or  reqai-  This  section  of  the  act  does  not  prevent  a  claim  to  a  right  of  common, 
Btte  enjoyment.       Sec.  from  being  defeated  after  thirty  years'  enjoyment,  by  showing  that 

such  right  was  first  enjoyed  at  a  time  when  it  could  not  have  originated 
legally.  A  claim  to  a  right  of  common  over  a  Crown  forest,  in  respect  of 
a  certain  tenement  being  vested  on  thirty  years'  uninterrupted  enjoyment 
under  this  section  may  be  defeated  by  showing  that  the  tenement  has  been 
inclosed  from  the  waste  of  a  manor  only  forty  years,  and  that  the  grant  of 
any  right  over  the  forest  was  made  absolutely  void  by  a  statute  passed 
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prcTioasly  to  the  inclosare.    It  was  qaestioned  whether  this  act  has  any  2  4^  3  Will,  4, 
application  to  the  case  in  which  the  establishment  of  a  right  by  means  of       e.  71,  t,  1. 

this  statute  would  be  a  violation  of  the  express  terms  of  statutes  prohibiting    

the  granting  of  such  a  right.     (Mill  t.  New  Forest   Chmmisnoners, 
18  C.  B.  60;  2  Jur.,  N.  S.  520;  26  L.  J.,  C.  P.  212.) 

In  replevin  for  taking  the  plaintiff's  cattle,  to  an  avowry  damage  feasant 
the  plaintiff  pleaded  in  bar  nnder  this  statute  an  user  for  thirty  years  as  of 
right,  and  also  for  sixty  years  as  of  right  of  common  of  pasture  over  the 
locus  im  quo.  At  the  trial  the  fact  of  user  by  the  plaintiff  and  by  other 
occupiers  of  his  farm  was  proved  ;  but  it  appeared  that  S.,  from  whom  the 
plaintiff  and  the  defendant  derived  their  title,  was  for  more  than  sixty  years 
before  and  nntil  within  thirty  years  seised  in  fee  of  the  plaintiffs  farm, 
and  during  the  same  period  had  an  estate  for  life  in  the  land  over  which  the 
right  of  common  was  claimed,  but  never  had  actual  possession  of  the 
dominant  tenement,  except  by  the  tenant  More  than  thirty  years  before 
action,  he  joined  with  a  remainder-man  in  making  a  conveyance  of  the 
servient  tenement  for  making  a  tenant  to  the  prtBcipe  for  the  purpose  of 
saffering  a  recovery,  in  order  to  raise  money  on  mortgage;  but  no  recovery 
was  suffered,  and  S.  continued  possessed  until  twenty-eight  years  before  the 
action,  when  the  property  was  sold,  and  all  commnnil^  of  title  had  ceased: 
it  was  held,  that,  although  there  was  no  unity  of  seisin  to  extinguish  an 
easement  or  to  prevent  its  existence,  the  facts  precluded  an  enjoyment  as  of 
right  within  the  meaning  of  this  act.  The  title  to  the  tenements  was  such 
that  there  could  not,  in  point  of  law,  have  been  an  enjovment  of  the  right 
of  common  for  the  period  of  sixty  vears  as  of  right,  for  S.  being  owner 
in  fee  of  the  farm,  and  also  tenant  for  life  and  occupier  of  the  common, 
the  rights  of  the  tenants  over  the  common  were  derived  from  him,  and  as 
he  could  not  have  an  enjoyment  as  of  right  against  himself  within  the 
meaning  of  the  statute,  so  neither  could  his  tenants.  (  Warburton  v. 
Parhi,  2  H.  &  N.  64;  26  L.  J.,  Exch.  298.) 

Where  there  had  been  actual  and  uninterrupted  enjoyment  of  a  right  to 
cat  turf  for  sixty  years,  but  the  enjoyment  appeared  to  be  referable  during 
the  whole  period  to  an  agreement  in  writing  made  by  a  tenant  for  life  of 
the  serrient  tenement,  and  acquiesced  in  and  acted  on  by  the  successive 
owners  of  that  tenement;  it  was  held  that  although  the  tenant  for  life  who 
made  the  agreement  and  the  next  succeeding  tenant  in  tail  had  both  died 
before  the  sixty  years  began  to  run,  no  prescriptive  right  had  been  gained 
under  this  section.    ( Lowry  v.  Crothers^  I.  R.,  6  C.  L.  98.) 

As  to  the  nature  of  the  enjoyment  requisite  to  support  a  claim  under  the 
act,  see  further  the  note  to  sect.  2,  pogt. 

The  Ist  section  requires  in  the  case  of  a  right  of  common  or  a  profit  h  period  of  cnjoy- 
prendre,  enjoyment  "  without  interruption  for  the  full  period  of  thirty  ment. 
years;*'  the  most  undoubted  exercise  of  enjoyment  for  twenty-nine  years 
and  three-quarters  will  not  be  sufficient.  {Bailey  v.  Appleyard^  8  Ad.  & 
£IL  164.  See  Flight  v.  Thomas,  11  Ad.  &  £11.  688,  post.)  Taking  the 
fint,  fourth  and  fifth  sections  together,  it  has  been  decided  that  the  period 
neutioned  in  the  act  is  thirty  years  next  befoie  some  suit  or  action  in  which 
the  claim  shall  be  brought  into  question,  and  that  an  allegation  of  an  enjoy- 
ment for  thirty  years  next  before  the  times  when  the  trespasses  to  which  the 
plea  relates  were  committed  is  insufficient.  {Richards  v.  Fry,  8  Nev.  &  P. 
67;  7  Ad.  &  Ell.  698 ;  Wright  v.  Williams,  1  Mees.  &  W.  77.)  See 
further  the  note  to  sect.  4,  post. 

If  the  statute  be  relied  on  it  ought  to  be  pleaded.  (  Welcome  v.  Upton,  Pleading. 
6  M.  &  W.  401.)  Plea  of  enjoyment  of  a  right  of  common  for  thirty 
jrears  before  the  commencement  of  the  suit  was  held  sufficient,  without 
Jping  thirty  years  next  before.  {Jones  v.  Price,  3  Bing.  N.  C.  62.) 
^e  proper  mode  of  pleading  a  profit  to  be  taken  out  of  land  is  the  en- 
jojment  of  the  right  for  the  periods  mentioned  in  the  first  section. 
{Welcome  v.  Upton,  0  Mees.  &  W.  398;  7  Dowl.  P.  C.  476.) 
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I\'€seription, 

II.  Wats,  easements,  and  watercourses. 

2.  No  claim  which  may  be  lawfully  made  at  the  common 
law  {f)j  by  custom,  prescription,  or  grant,  to  any  way  or  other 
easement,  or  to  any  watercourse,  or  the  use  of  any  water,  to 
bo  enjoyed  or  derived  upon,  over,  or  from  any  land  or  water  of 
our  said  lord  the  King,  his  heirs  or  successora,  or  being  parcel 
of  the  Duchy  of  Lancaster  or  the  Duchy  of  CJornwall,  or  being 
the  property  of  any  ecclesiastical  or  lay  person,  or  body  cor- 
porate, when  such  way  or  other  matter  as  herein  last  before 
mentioned  shall  have  been  actually  enjoyed  by  any  person 
claiming  right  thereto  without  interruption  for  the  full  period 
of  twenty  years,  shall  be  defeated  or  destroyed  by  showing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated ;  and  where  such  way  or  other  matter 
as  herein  last  before  mentioned  shall  have  been  so  enjoyed  as 
aforesaid  for  the  full  period  of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly given  or  made  for  that  purpose  by  deed  or  writing  (g), 

(/)  As  to  the  modes  of  claiming  an  easement  by  prescription  at  com- 
mon law,  and  by  non-existing  grant,  which  were  nsed'  before  tne  passing  of 
this  act,  see  note  (3)  at  the  end  of  the  act.  The  act  has  provided  an  addi- 
tional mode  of  claiming  easements,  but  has  not  abolished  the  former  modes. 
As  to  the  law  of  ways,  see  note  (4);  and  as  to  watercourses,  see  note  (5). 
As  to  the  right  to  a  pew,  which  is  an  easement,  see  note  (6>  at  the  end  of 
the  act. 

.  (^)  This  section  relates  to  claims  to  any  waj  or  other  eatement,  or  to 
any  watercourse,  or  the  use  of  any  water  to  be  enjoyed  or  deriyed  npon, 
over,  or  from  any  land  or  water. 

Easement  is  the  general  term  for  several  species  of  liberties  which  one 
roan  may  have  in  the  soil  of  another  without  obtaining  any  interest  in  the 
land  itself.  (Cro.  Car.  419.)  Rights  of  accommodation  in  another's  land, 
as  distinguished  from  those  which  are  directly  profitable,  are  properly  called 
easements.  An  easement  (from  the  French  word  aise^  i.  e.  comtnoditas)  is 
defined  to  be  a  privilege  that  one  neighbour  hath  of  another  by  writing  or 

{>rescription  without  profit,  as  a  way,  or  a  sink  through  his  land,  or  such 
ike.  (Kitch.  103;  Cow.  Law  Diet  Terms  of  the  Law,  tit.  "Easement;" 
6  B.  &  C.  229.  See  the  remarks  of  Martin,  B.,  in  Mounsey  ▼.  Ismay^ 
8  H.  &  C.  497 ;  13  W.  B.  521.)  *<  A  servitude  is  a  charge  imposed  upon 
one  heritage  for  the  use  and  advantage  of  a  heritage  belonging  to  anotiier 
proprietor."  (Code  Civil,  Art.  637.)  Easements  are  incorporeal  rights 
{Bewlins  t.  Shippam,  6  B.  &  C.  221 ;  7  D.  &  B.  783)  imposed  upon  cor^ 
poreal  property,  and  not  upon  the  owner  of  it,  so  that  on  the  change  of  the 
owner  of  the  servient  tenement  the  right  to  tiie  easement  is  still  retained  by 
the  owner  of  the  dominant  tenement. 

*'  There  can  be  no  easement,  properly  so  called,  unless  there  be  both  a 
servient  and  a  dominant  tenement."  (^Per  Lord  Qiirns,  Ranffeley  v. 
Midland  i2.  Co,y  L.  R.,  3  Ch.  810.)  The  servient  tenement  is  that  over 
which  a  right  claimed  by  custom,  prescription  or  grant  is  exercised,  and 
the  dominant  tenement  is  that  to  which  such  right  is  attached.  It  is 
essential  that  the  two  tenements  should  belong  to  different  ovmers;  for 
upon  both  becoming  absolutely  vested  in  the  same  person  the  inferior  right 
oi  easement  is  merged  in  the  superior  title  of  ownership.  (^Holmes  v. 
6hrinf^,  2  Bing.  83;  9  Moofe,  166.)  Where  there  is  an  unity  of  seisin  of 
Uie  land  and  of  the  way  over  the  land  in  one  person,  the  right  of  way  is 
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either  eztiDgaiahed  or  suffpended,  according  to  the  duration  of  the  respectiye    2^3  Will.  4, 
estates  in  &e  land  and  the  waj.    {James  y.  Plant,  4  Ad.  &  Ell.  761.)       c.  71,  #.  2. 

An  easement  mnst  be  connected  with  the  enjoyment  of  the  dominant  

tenement  {Aekroyd  y.  Smithy  10  C.  B.  164),  and  must  be  an  incident  o£ 
a  known  and  usual  kind.     {Hill  t.  Tapper,  2  H.  &  C.  121 ;  11  W.  B.  784.) 

Bent  cannot  iasne  oat  of  a  mere  easement  ( Bvj^ard  t.  Capel,  8  B.  &  C. 
141 ;  2  M.  &  R.  197;  6  Bing.  160;  3  M.  &  P.  480;  8  Y.  &  J.  344)  ;  bnt  a 
payment  in  respect  of  an  easement  may  be  secured  by  a  coyenant  or  agree- 
ment. 

Pablic  rights  of  way,  liability  to  repair  highways,  rights  of  way,  water- 
ooones,  and  rights  of  water  and  other  easements  are  not  to  be  deemed  in- 
cambnmoes  within  the  meaning  of  the  Act  for  the  Transfer  of  Land  ( 25  & 

26  Vict,  c  53,  8. 27);  nor  to  be  affected  by  a  declaration  of  titie.  (25  &  26 
Vict.c.67,  a.  29.) 

There  are  an  infinite  nomber  and  variety  of  easements.  The  following  imtanoes  of 
may  be  enumerated: — Bights  of  way.  kight  to  hang  clothes  on  lines  esMineau. 
passing  oirer  the  neighbouring  soil.  {Drewell  y.  Towler,  3  B.  &  Ad.  735.) 
The  right  of  landing  nets  on  another  man's  ground.  (  Gray  v.  Bond,  2 
Brod.  fie  B.  667.)  Bight  to  make  spoil  banks  upon  the  surface  in  working 
mine&  {Mogers  y.  Taylor,  1  H.  &  N.  706.)  The  right  to  use  a  close  for 
the  purpose  of  mixiug  muck  and  preparing  manure  thereon  for  an  adjoin- 
iDg&rm.  {I^e  y.  Mumford,  11  Q.  B.  666.)  A  right  to  place  a  pile  in 
the  soil  of  a  river  for  the  enjoyment  of  a  wharf.  {Lancaster  v.  Eve,  6 
C.  B.,  N.  S.  717;  7  W.  B.  260;  Cory  v.  Churchwardens  of  Greenwich, 

27  L.  T.,  N.  S.  150.)  A  right  in  the  occupier  of  an  ancient  messuage 
to  water  his  cattle  at  a  pond,  and  to  take  the  water  thereof  for  domestic 
purposes,  for  the  more  convenient  use  of  his  messuage,  is  a  mere  easement, 
and  not  a  profit  ^  prendre  in  the  soil  of  another.  Such  a  right  may  be 
claimed  by  reason  of  the  occupation  of  an  ancient  messuage,  without  any 
limitation  as  to  the  quantity  of  water  to  be  taken.  {Manning  t.  Wasdale, 
1  Ney.  &  Per.  172;  5  Ad.  &  £11.  758.  See  Fitch  v.  Bawling,  2  H.  BL 
395.)  The  right  to  go  on  a  neighbour's  close  and  to  draw  water  from  a 
spring  there  {Race  7.  Ward,  4  £1.  &  Bl.  702);  or  from  a  pump.  {Polden 
T.  Bastard,  L.  R,  1  Q*  B.  156. )  The  right  to  go  on  the  soil  of  another 
to  dear  a  mill  stream  and  repair  its  banks.  {Beeston  v.  Weate,  5  £.  &  B. 
996.)  The  right  to  conduct  water  across  a  neighbour's  close  by  an  artificial 
vateroourse.  {lb.)  Bight  to  discharge  a  stream  of  water,  eitiier  in  its 
natural  state,  op  dianged  in  quantity  or  quality.  (  Wright  v.  Williams, 
1  M.  &  W.  77.)  Bight  to  discharge  rain-wator  by  spout  or  projecting 
esTes.  Bight  to  receive  light  and  air  by  ancient  windows.  Bight  to  carry 
on  an  offensive  trade. 

A  person  may  prescribe  to  an  easement  in  the  freehold  of  another  as 
beknging  to  some  ancient  house,  or  to  land,  &c.  And  a  way  over  the  land 
of  another,  a  gateway,  watercourse,  or  washing-place  in  another's  ground, 
may  be  claimed  by  prescription  as  easements;  but  a  multitude  of  persons 
cannot  prescribe,  though  for  an  easement  they  may  plead  custom.  (Cro. 
Jac  170;  3  Leon.  254;  3  Mod.  294.)  In  Goodday  v.  Michell,  Cro.  £liz. 
441,  a  way  to  a  common  fountain  is  mentioned  as  an  easement  claimable 
for  parishioners  by  custom.  The  undertakers  of  a  navigation,  in  whom 
tbe  soil  of  the  river  is  not  vested,  have  a  mere  easement  in  the  land  through 
which  U  passes.  (9  B.  &  C  109;  HollU  v.  Goldfinch,  1  B.  &  C.  205.) 
The  licence  to  make  a  vault  in  a  parish  church,  and  to  have  the  sole  and 
exclusive  use  of  i^  is  an  easement  which  cannot  be  effectually  granted 
without  a  deed  or  a  faculty,  although  the  incumbent  of  a  Uving  has  no 
power  to  grant  such  a  right  even  by  deed,  but  only  leave  to  bury  in  each 
particular  instance.  {Bryan  v.  W?iistler,  8  B.  &  C.  288;  2  M.  &  Byl. 
318.)  The  right  to  sit  in  a  pew  in  a  church  annexed  to  a  house  is  an 
easement  (5  B.  &  Aid.  361.  See  Best  on  £vidence,  p.  479,  3rd  ed.; 
Brvmfitt  y.  Boherts,  L.  B.,  5  C.  P.  224.)  A  man  cannot  prescribe  to 
haye  a  necessary  easement  in  the  land  of  another  person  for  nimself  and 
his  eeryants  to  catch  fish  in  his  several  fishery.  {Peers  v.  Lacy,  4  Mod.  362.) 
Bat  the  right  to  a  fishing  mill-dam  in  waters  which  are  not  navigable 
appears  to  be  an  ea?emcnt    {Leconfield  v.  Lonsdale,  L.  B.,  5  C.  P.  657.) 
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The  right  of  an  owner  of  land  to  the  support  of  the  land  is  one  of  the 
ordinary  rights  of  property,  analogoos  to  the  right  to  a  natural  stream, 
incidental  to  all  land,  and  not  an  easement  or  right  acquired  bj  grant  or 
otherwise.  {Botiomi  y.  Backhouse,  £1L  Bl.  &  £11.  642;  Backhouse  ▼. 
Bonomi,  9  H.  L.  C.  503.) 

The  second  section  refers  to  easements  properly  so  called,  and  to  rights 
which  are  in  some  way  appurtenant  to  a  dominant  tenement.  (^Shuttle'- 
woHh  V.  Le  Fleming,  19  C.  B.,  N.  S.  687;  14  W.  R.  18.)  A  custom  for  the 
freemen  of  a  town  to  enter  upon  another  man's  land  for  the  parpose  of 
holding  horse-races  there,  is  not  an  easement  within  this  section.  {Mounteff 
Y.  Itmay,  3  H.  &  C.  486;  13  W.  R  521.)  This  section  includes  only 
such  easements  upon  or  over  the  surface  of  the  servient  tenement  as  are 
susceptible  of  interruption  by  the  owner  of  such  servient  tenement,  so  as 
to  prevent  the  enjoyment  on  the  part  of  the  owner  of  the  dominant  tene- 
ment from  ripening  into  a  right.  ( Wehh  v.  Birdy  10  C.  B.,  N.  S.  283. 
per  Erie,  C.  J.)  Mirle,  C.  J.,  said,  /'  It  appears  to  me,  that  this  section 
was  not  intended  to  give  a  right,  after  twenty  years,  to  every  sort  of 
enjoyment  which  may  be  classed  under  the  general  term  easement,  but 
that  it  was  meant  to  apply  only  to  the  two  descriptions  of  easement 
therein  specified,  viz.,  the  right  to  a  way  or  watercourse  which  may  be 
enjoyed  or  derived  upon,  over,  or  horn  any  land  or  water."  He  did  not 
think  the  passage  of  air  over  the  land  of  another  was,  or  could  have 
been  contemplated  by  the  legislature  when  framing  that  section.  They 
evidently  intended  it  to  apply  only  to  the  exercise  of  such  rights  upon  or 
over  the  surface  of  the  servient  tenement  as  might  be  interrupted  by  the 
owner,  if  the  right  were  disputed.  It  is  clear  that  such  was  the  intention 
of  the  legislature,  because  Uie  section  provides  that  the  claim  shall  not  be 
defeated  where  there  has  been  actual  enjoyment  for  the  period  mentioned 
"  without  interruption."  (  Webb  v.  Bird,  10  C.  B.,  N.  S.  282.)  Bylei,  J., 
agreed  that  the  words  "or  other  easement"  in  the  second  section  mean  any 
other  easement  ejusdem  generis  with  a  way,  ~  something  that  is  to  be  exer- 
cised upon  or  over  the  soil  of  the  adjoining  owner,  more  especially  as  it  is 
clear,  from  the  next  section,  that  the  easement  of  the  access  of  light  is 
excluded.    (lb.  p.  286.) 

An  owner  of  a  windmill  cannot  claim,  either  by  prescription  or  by  pre- 
sumption of  a  grant  arising  from  twenty  years'  acquiescence,  to  be  entitled 
to  the  free  and  uninterrupted  passage  of  the  currents  of  wind  and  air  to 
his  mill.     {lb. ) 

A  claim,  by  the  occupier  of  a  copper-mine,  to  sink  pits  in  his  own 
land  for  the  water  pumped  out  of  his  mine  and  for  the  precipitation  of  the 
copper  contained  in  sucn  water,  and  for  that  purpose  to  put  iron  into  the 
said  pits,  and  to  cover  the  same  with  the  said  water,  and  afterwards  to  let 
it  oft,  impregnated  with  metallic  substances,  into  a  watercourse  flowing 
over  Uie  land  of  another,  is  a  claim  to  a  watercourse  within  this  section. 
(  Wright  v.  Williams,  1  Tyr.  &  G.  876;  1  Mees.  &  W.  77.)  The  privilege 
of  washing  away  sand,  stone  and  rubble,  dislodged  in  the  necessary  work- 
ing of  a  tin  mine,  and  of  having  the  same  sent  down  a  natural  stream 
through  the  plaintiff's  land,  may  be  the  subject  of  a  grant,  and  may  be 
pleaded  as  a  prescriptive  right  under  this  act  to  a  declaration  charging 
the  defendants  with  throwing  such  stone,  sand  and  nibble  into  the  stream, 
and  thereby  filling  up  its  bed  within  the  phiintiff's  land,  and  causbg  the 
water  to  flow  over  it.  Such  privilege  may  also  be  well  pleaded  as  a  local 
custom.  {Carlyon  v.  LoveHng,  1  H.  &  N.  784;  26  Law  J.,  Exch.  251.) 
The  right  to  have  water  which  would  otherwise  have  flowed  down  to  the 
plaintiff's  land  diverted  over  other  land,  was  held  to  be  a  daim  to  a  water- 
course within  this  section.  (Mason  v.  Shrewsbury,  ^c.  R.  Co,,  L.  R., 
6  Q.  B.  678.  See  also  Staffordshire,  Jte,  Canal  Co,  v.  Birmingham  Canal 
Co.,  L.  R.,  1  H.  L.  264.) 

The  Prescription  Act  does  not  appear  to  have  superseded  the  common 
law,  except  in  the  case  of  claims  to  light.  (See  note  (8)  at  the  end  of  the 
act.)  As  to  the  difference  between  the  mode  of  claiming  easements  under 
the  statute  and  at  common  law,  see  Gale  on  Easements,  153,  note  (r), 
4th  ed. 


^  r    ■  ■•^  .       •   ■  1  ■    ■•  ■   -        .  .  -  .         «-       Ml  ■     ■    *    -^w*— ^i^vw^fara        ■   ■      pj" 
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It  has  been  decided  under  the  statute  2  &  3  Will.  4,  c.  71,  that  an  enjoy-  .2  4*  3  Will  4, 
ment  of  twenty  years,  which  cannot  give  a  good  title  against  all  having       c,  71,  t,  2. 

estates  in  the  lands  in  question,  will  not  confer  any  title  at  all,  even  as  be-  

tween  the  parties  having  partial  interests  under  leases.  In  an  action  on  the  Enjoyment  under 
ease  for  obstructing  a  way  claimed  from  a  wharf,  in  a  close  called  Cliff  >tatot«. 
meadow,  through  !&cham  meadow,  over  the  loevi  in  quo,  called  the  Acre,  Bright  v.  Walker. 
where  the  obstruction  took  place,  into  a  public  highway,  it  appeared  that 
Cliff  and  Eacham  meadows  were  held  under  the  Bishop  of  Worcester  by  a 
lease  for  three  lives,  granted  in  1805.  In  1809  Roberts  purchased  the  lease- 
hold interest  from  Davis,  and  began  to  make  bricks  in  Cliff  meadow,  and 
carried  them  through  Eacham  m^uiow  and  the  Acre  into  the  highway.  In 
1811  Dalton,  the  then  occupier  of  the  Acre,  and  the  assignee  of  a  copyhold 
lease  for  four  lives,  under  the  bishop,  of  the  close  called  Acre,  put  up  a  gate 
to  obsteuct  Roberts  in  carrying  bricks.  Roberts  broke  it  down,  and  he  and 
the  plaintiff,  who  claimed  under  him,  continued  to  carry  bricks  over  the 
Acre,  without  interruption,  for  more  than  twenty  years,  when  the  defendant, 
claiming  as  assignee  of  the  bishop's  lease,  under  Dalton,  obstructed  the 
way,  and  for  that  obstruction  the  action  was  brought.  No  proof  was  given 
on  either  side,  that  either  of  the  original  leases  had  been  surrendered,  and 
therefore  the  case  was  considered  as  if  both  had  continued  to  the  time  of 
the  obstruction.  The  jury  found,  first,  that  they  would  not  presume  any 
grant  of  right  of  way  by  the  bishop;  and  secondly,  that  the  plaintiff  Roberts 
had  actually  enjoyed  the  way  without  interruption  for  more  than  twenty 
years ;  and  the  only  question  was,  whether  such  an  enjoyment  gave  to  the 
plaintiff  a  right  of  way  over  the  defendant's  dose,  so  as  to  enable  him  to 
maintain  the  action,  which  question  depended  upon  the  construction  of  the 
above  act,  particularly  the  second  section.  Parke,  B.,  in  giving  the  judg- 
ment of  the  court,-  atter  stating  the  second  section  of  the  act,  said,  "  In  Nataro  of  tbc 
order  to  establish  a  right  of  way,  and  to  bring  the  case  vrithin  this  sec-  «nJoym«nt. 
tion,  it  must  be  proved  that  the  claimant  has  enjoyed  for  the  full  period  of 
twenty  years,  and  that  he  has  done  so  '  as  of  right,'  for  that  is  the  form 
in  which  by  section  5,  such  a  claim  must  be  pleaded,  and  the  like  evi- 
dence would  have  been  required  before  this  statute,  to  prove  a  claim  by 
prescription  or  non-existing  grant  Therefore,  if  the  way  shall  appear  to 
have  been  enjoyed  by  the  claimant,  not  openly,  ii.nd  in  the  manner  that  a 
person  righttully  entiUed  woold  have  used  it,  but  by  stealth,  as  a  trespasser 
would  have  done;  if  he  shall  have  occasionally  asked  the  permission  of  the 
occupier  of  the  land,  no  titie  would  be  aoquireid,  because  it  was  not  enjoyed 
*  as  of  right.'  For  the  same  reason  it  would  not,  if  there  had  been  unity 
of  possession  during  all  or  part  of  the  time;  for  then  the  claimant  would  not 
have  enjoyed, '  as  of  right,'  the '  easement,'  but  the  soil  itself.  So  it  must 
have  been  enjoyed  '  without  interruption.'  Again,  such  a  claim  may  be 
defeated  in  any  other  way  by  whicl^  the  same  is  now  liable  to  be  defeated; 
that  is,  by  the  same  means  by  which  a  similar  claim,  arising  bpr  custom, 
prescription,  or  grant,  would  now  be  defeasible ;  and  therefore  it  ma^r  be 
answered  by  proof  of  a  grant  or  of  a  licence  written  or  parol  for  a  limited 
period,  comprising  the  whole  or  part  of  the  twenty  years,  or  of  the  absence 
or  ignorance  of  the  parties  interested  in  opposmg  the  claim,  and  their 
agents,  during  the  whole  time  that  it  was  exercised.  So  far  the  construc- 
tion of  the  act  is  clear,  and  this  enjoyment  of  twenty  years  having  been  un- 
intermpted,  and  not  defeated  on  any  ground  above  mentioned,  would  give 
a  good  title ;  but  if  the  enjoyment  take  place  with  the  acquiescence  or 
ladies  of  one  who  is  tenant  for  life  only,  the  question  is,  what  is  its  effect, 
according  to  the  true  meaning  of  the  statute  ?  Will  it  be  good  to  give  a 
right  against  the  see,  and  against  those  claiming  under  it  by^  a  new  lease,  or 
only  as  against  the  termor  and  his  assigns  during  the  continuance  of  the 
term  ?  or  will  it  be  altogether  invalid  ?  In  the  first  place,  it  is  quite  clear 
that  no  right  is  gained  against  the  bishop.  Whatever  construction  is  put 
on  the  seventh  section,  it  admits  of  no  doubt  under  the  eighth.  It  is  quite 
certain,  that  an  enjoyment  of  forty  years  instead  of  twenty,  under  the  cir- 
cumstances Off  this  case,  would  have  given  no  title  against  the  bishop,  as 
he  might  dispute  Uie  right  at  any  time  within  three  years  after  the  expira- 
tion of  the  lease ;  and  if  the  lease  for  life  be  excluded  from  the  longer 
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period,  as  against  the  bishop,  it  certainly  mnst  from  the  shorter.  There- 
fore, there  is  no  donbt  bnt  that  possession  of  twenty  years  giyes  no  title  as 
against  the  bishop,  and  cannot  affect  the  right  of  the  see. 

**  The  important  question  is,  whether  this  enjoyment,  as  it  cannot  ^re  a. 
title  against  all  persons  having  estates  in  the  locn4  in  quo,  gives  a  title  aa 
against  the  lessee  and  the  defendant  claiming  under  him,  or  not  at  all  ? 
We  have  had  considerable  difficulty  in  coming  to  a  conclasion  on  this 
point;  but  on  the  fullest  consideration  we  think  that  no  title  at  all  is 
gained  by  a  user  which  does  not  give  a  valid  title  against  all,  and  per- 
manently affect  the  see. 

"  Before  the  statute  this  possession  would  indeed  have  been  evidence  to 
support  a  plea  or  claim  by  non-existing  grant  from  the  termor  in  the  lorus 
in  quo  to  the  termor  under  whom  the  plaintiff  claims,  though  such  a  claim 
was  by  no  means  a  matter  of  ordinary  occurrence ;  and  in  practice  the 
usual  course  was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee. 
(See  sect.  5.)  But  we  think  that  since  the  statute  such  a  qualified  right 
is  not  given  by  an  enjoyment  for  twenty  years.  For  in  the  first  place,  the 
statute  is  for  the  shortening  the  time  of  prescription,  and  if  the  periods 
mentioned  in  it  are  to  be  deemed  new  times  of  prescription,  it  must  have 
been  intended  that  the  enjoyment  for  those  periods  should  give  a  good 
title  against  all,  for  titles  by  immemorial  prescription  are  absolute  and 
valid  against  all.  They  are  such  as  absolutely  bind  the  fee  in  the  land. 
In  the  next  place,  the  statute  nowhere  contains  any  intimation  that  there 
may  be  different  classes  of  rights  qualified  and  absolute,  vaUd  as  to  some 
persons  and  invalid  as  to  others. 

"  From  hence  we  are  led  to  conclude,  that  an  enjoyment  of  twenty  yean, 
if  it  give  not  a  good  title  against  all,  gives  no  title  at  all ;  and  as  it  is  clear 
that  this  enjoyment,  whilst  the  land  was  held  by  a  tenant  for  life,  cannot 
affect  the  reversion  in  the  bishop  now,  and  is  therefore  not  good  aa  against 
every  one,  it  is  not  good  against  an^  one,  and  therefore  not  against  the 
defendant.  This  view  of  the  case  derives  confirmation  from  the  7th  section. 
This  section,  it  is  to  be  observed,  in  express  terms  excludes  the  time  that 
the  person  (who  is  capable  of  resisting  the  claim  to  the  way)  is  tenant  far 
life;  and  unless  the  context  makes  it  necessary  for  us,  in  order  to  avoid 
some  manifest  incongruity  or  absurdity,  to  put  a  different  constmction,  we 
ought  to  construe  the  words  in  their  ordinary  sense.  That  construction 
does  not  appear  to  us  to  be  at  variance  with  any  other  part  of  the  act,  nor 
load  to  any  absurdity.  Daring  the  period  of  a  tenancy  for  life,  the  exercise 
of  an  easement  will  not  affect  the  fee ;  in  order  to  do  that,  there  must  be 
that  period  of  enjoyment  against  the  owner  of  the  fee. 

"The  conclusion,  therefore,  at  which  we  have  arrived  is,  that  the  statute 
in  this  case  gives  no  right  from  the  enjoyment  that  has  taken  place;  and 
as  sect.  6  forbids  a  presumption  in  favour  of  a  claim  to  be  drawn  from  a 
less  period  than  that  prescribed  by  the  statute,  and  aa  more  than  twenty 
years  is  required  in  this  case  to  give  a  right,  the  jury  could  not  have  been 
directed  to  presume  a  grant  by  one  of  the  termors  to  the  other  by  the  proof 
of  possession  alone.  Of  course  nothing  that  has  been  said  by  the  court* 
and  certainly  nothing  in  the  statute,  will  prevent  the  operation  of  an  actual 
^ant  by  one  lessee  to  the  other,  proved  by  the  deed  itself,  or  upon  proof  of 
its  loss  by  secondary  evidence ;  nor  prevent  the  jury  from  taking  this  pos- 
session into  consideration,  with  other  circnmstances,  as  evidence  of  a  grant 
which  they  may  still  find  to  have  been  made,  if  they  are  satisfied  that  it 
was  made  in  point  of  fact.'*  It  was  therefore  decided  that  the  plaintiff  was 
not  entitled  to  recover,  and  a  nonsuit  was  entered.  (^Bright  v.  Walker,  4 
Tyrw.  608,  513;  I  C,  M.  &  R.  211,  223.) 

The  enjoyment  of  an  easement  as  of  nght  for  twenty  years  next  before 
the  commencement  of  the  suit,  within  this  statute,  means  a  continuous  en- 
joyment as  of  right  for  twenty  years  next  before  the  commencement  of  the 
suit,  of  the  easement  as  an  easement,  without  interruption  acquiesced  in  for 
a  year.  It  is  therefore  defeated  by  unitr  of  possession  during  all  or  part 
of  the  period  of  enjoyment,  although  sucn  unity  of  possession  has  its  incep- 
tion after  the  completion  of  the  twenty  or  forty  years.  (BattishiU  v. 
Jieed,  18  C.  B.  6D6  j  25  L.  J.,  C.  P.  290.)    Where  a  plaintiff  had  enjoyed 
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»  way  as  of  right  and  without  interrnption  from  1800  to  1855,  when  the    2^3  Will,  4» 
action  was  brought,  it  was  held,  that  his  claim  nnder  this  statnte  was  de-       «.  71,  #.  2. 

felted  br  an  nnitf  of  possession  from  1848  to  1853.    (lb J)    And  such    * 

onitj  of  possession  need  not  be  specially  replied  under  the  5th  section. 
(Onley  y.  Gardiner,  4  Mees.  &  W.  496.  See  Monmouthshire  Canal 
Company  v.  Bafford,  1  C,  M.  &  R.  631 ;  5  Tyr.  85;  Richardi  y.  Fry^ 
3  Ner.  &  P.  367;  7  Ad.  &  £11.  698.)  To  an  action  of  trespass  on  hind, 
the  defendant  pleaded,  that  for  twenty,  thirty,  forty,  and  sixty  years,  he 
and  the  occupiers  of  a  mill  had  (as  an  easement)  gone  on  the  land  to  repair 
the  banks  of  a  stream  which  flowed  to  the  mill.  The  replication  denied 
the  rights  claimed.  It  appeared  that  within  forty  years  B.  had  been  lessee* 
of  the  mill  nnder  one  landlord,  and  of  the  land  under  another:  it  was 
held,  that  this  was  such  a  unity  of  possession  as  prevented  his  having 
an  easement  on  the  land.  {Clay  y.  Thaokerahy  9  Car.  &  P.  47 ;  2  M.  & 
Bob.  244.) 

A  lease  was  made  in  1775,  b^  A.  to  B.,  which  comprised  two  doses, 
Blackacre  and  Whiteacre.  A  mill  was  subsequently  bailt  on  Blackacre, 
which  waa  supplied  by  a  stream  through  Whiteacre ;  'and  8.,  a  tenant  of  the 
mill  under  B.,  and  subsequent  tenants,  enjoyed  this  right  of  water  from 
1818.  In  1836,  C,  who  was  entitled  to  the  reversion  expectant  on  B.'s 
lease,  appointed  Whiteacre  to  E.  for  life  from  the  expifation  of  that  lease, 
retaining  Blackacre.  The  lease  of  1775  expired  in  April,  1840.  K.,  in 
1841,  demised  Whiteacre  to  the  defendant ;  and,  in  1843,  C.  demised  Black- 
acre  to  the  plaintiff,  with  the  ri^ht  to  water  sufficient  for  the  mill  as  enjoyed 
by  S.  In  an  action  for  the  diversion  of  the  water,  commenced  in  June, 
1860,  there  was  evidence  of  uninterrupted  enjoyment  from  1818  to  1860 ; 
it  was  held  that,  as  during  the  lease  of  1775  there  was  a  unity  of  possession 
in  B.,  the  enjoyment  by  his  tenant  pending  that  lease  was  not  an  enjoyment 
"as  of  right"  within  Uie  meaning  of  this  act  ( Wilson  v.  Stanley,  12  Ir. 
■  Com.  Law  Bep.,  N.  S.  345.)  It  was  held  also,  that  the  user  for  more  than 
twenty  years  since  April,  1840,  conferred  no  title  to  the  easement  under 
this  section,  the  reversion  of  the  servient  tenement  during  that  period  being 
Tested  in  the  tenant  for  life.    ( Tb,) 

Where  two  tenants  occupied  adjoining  premises  under  the  same  landlord, 
it  was  suggested  by  Xindersley,  V  .-C,  that  one  tenant  might  acquire  an 
easement  over  the  adjoining  property  as  against  the  other  tenant.  {Daniel 
v.  And&rsan,  31  L.  J.,  Ch.  610;  10  W.  R  366.)  It  seems  clear  in  general 
that  the  tenant  of  one  close  cannot  as  such  by  user  acquire  an  easement 
over  another  close  which  belongs  to  the  same  landlord.  (  Qayford  v.  Moffatty 
L.  B.,  4  Ch.  133;  Russell  v.  Harford,  L.  B.,  2  Eq.  507.) 

Accocding  to  the  true  construction  of  the  statute,  in  order  to  make  an  user  Enjojnient  m  ut 
''as  of  right,"  it  must  be  exercised  for  the  period  prescribed  as  of  right  ^*»*- 
against  M person*,  so  as  to  be  evidence  of  a  perfect  right.  But  a  party  has 
no  rig^t  of  way  '^  as  of  right"  if  the  exercise  for  the  first  seven  years  was 
during  a  period  when  the  owner  could  not  stop  him. 

A  plea  under  this  act  of  an  user  of  a  way  as  of  right  for  twenty  years 
over  a  close  is  not  supported  by  proof  of  an  user  of  the  way  for  part  of  the 
twenty  years  while  a  party  was  the  landlord  and  owner  as  well  of  the  mes- 
suage in  respect  of  which  the  right  was  claimed  as  of  the  close  over  which 
it  was  exercised,  and  for  the  rest  of  the  period  when  the  defendant  had 
acquired  the  freehold  of  the  messuage. 

In  ]  823,  M.  built  two  adjoining  houses,  behind  each  of  which  was  a  piece 
of  ground  appropriated  as  a  yard,  but  no  wall  divided  the  yards.  In  1832, 
M.  permitted  the  defendant  to  occupy  one  of  the  houses  without  payment 
of  rmt,  and  he  was  accustomed  to  pass  over  the  yard  of  the  other  house, 
which  vras  let  from  time  to  time  to  different  tenants,  to  a  public  highway. 
M.  continued  owner  of  both  houses  until  his  death  in  December,  1888.  In 
August,  1839,  the  trustees  nnder  his  will  conveyed  the  last-mentioned 
house  and  tibe  ground  b^ind  it  to  a  person  through  whom  the  plaintiff  de- 
rived his  tiUe.  In  September,  1839,  the  trustees  conveyed  the  other  house 
and  ground  to  the  defendant,  who  continued  to  occupy  and  use  the  way 
across  the  plaintiff's  yard  without  interruption  until  1853.  It  was  held, 
that  there  was  no  user  of  the  way  *'  as  of  right"  for  twenty  years  within  the 
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period  when  the  owner  coald  not  stop  him,  and  therefore  he  gained  no  right 
during  that  time.  The  time  when  he  need  the  way  not  of  right  conld  not 
be  added  to  the  time  when  he  used  it  as  of  right  (  Winship  v.  Hudtpeth^ 
10  Exch.  5;  21  Law  J.,  Exch.  268.) 

The  words,  "enjoyed  by  any  person  claiming  right,*'  applied  to  easements 
in  the  2nd  section,  and  "  enjoyment  thereof  at  of  right,**  in  the  5th  section 
of  this  act,  mean  an  enjoyment  had,  not  secretly  or  by  stealth,  or  by  tacit 
sufferance,  or  by  permission  asked  from  time  to  time  on  each  occasion,  or 
eren  on  many  occasions  of  using  it,  but  an  enjoyment  had  openly  and 
notoriously,  without  particular  lea^e  at  the  time  by  a  person  claiming  to 
use  it,  without  danger  of  being  treated  as  a  trespasser,  as  a  matter  of  right, 
whether  strictly  legal  by  prescription  and  adverse  user  or  by  deed  conferring 
the  right,  or  though  not  strictly  legal,  yet  lawful  to  the  extent  of  excusing 
a  trespass,  as  by  a  consent  or  agreement  in  writing  not  under  seal,  in  case 
of  a  plea  for  forty  years,  or  by  such  writing  or  parol  consent  or  agreement, 
contract  or  licence,  in  case  of  a  plea  for  twenty  years.  (TiekU  v.  Browtk, 
4  Ad.  &  Ell.  869;  6  Nev.  &  M.  230.  See  Bright  v.  Walker,  1  Cr.,  M.  & 
R.  219;  ante,  p.  9;  Arkwright  v.  Oell,  5  Mees.  &  W.  838.)  In  the  case 
of  prescription,  long  enjoyments,  in  order  to  establish  a  right,  must  hare 
been  as  of  right,  and  therefore  neither  by  riolence  nor  by  stealth,  nor  by 
leave  asked  from  time  to  time.  ( Per  Wtlles,  J.,  Mills  r.  Mayor  of  CoU 
ohetter,  L.  R.,  2  C.  P.  486.) 

It  was  said  by  Alderton,  B.,that  **  if  a  parol  permission  extends  over  the 
whole  of  the  twenty  years,  the  party  enjoys  the  way  as  of  right  and  without 
interruption  for  the  twenty  years;  not  so,  if  the  leave  be  given  from  time 
to  time  within  the  twenty  years."  {Kinloeh  v.  Neville,  6  M.  &  W.  795.) 
Upon  an  issue  with  regard  to  twenty  years'  enjoyment  of  a  railroad 
without  interruption,  for  the  convenient  use  and  occupation  of  their  closes, 
the  defendants  insisting  upon  such  a  right  are  bound  to  show  an  uninter- 
rupted enjoyment  as  of  nght  during  that  period,  and  the  plaintiff  may 
prove  under  such  issue  appucations  by  the  defendants  during  the  twenty 
years  for  leave  to  cross  their  railroad,  and  it  is  not  necessary  for  them  to 
reply  such  licence  specially.  Where  the  simple  issue  is,  whether  there  has 
been  a  continued  enjoyment  of  the  way  for  twenty  years,  any  evidence 
octtativing  the  continuance  is  admissible.  Every  time  that  the  occupiers 
asKed  for  leave,  they  admitted  that  the  former  licence  had  expired,  and 
that  the  continuance  of  the  enjoyment  was  broken.  (^MonmontJuhire 
Canal  Company  v.  Harfordy  1  Cr.',  M.  &  R.  616.) 

In  questions  under  this  section  it  is  most  important  to  show  the  nature  of 
the  user,  and  of  the  interruptions,  as  bearing  on  the  (question,  whether  the 
enjoyment  was  as  of  right.  For  though  no  interruption  less  than  a  year 
breaks  the  period  when  once  the  enjoyment  as  of  right  has  begun,  yet  inter* 
ruptions  acquiesced  in  for  less  than  a  year  may  show  that  the  enjoyment 
never  was  of  right.  i^Per  Coleridge,  J.,  Eaton  v.  Swansea  WaterworkM 
Co.,  1 7  Q.  B.  275.)  See  further  as  to  interruptions  in  the  enjoyment,  the 
note  to  sect.  i,post. 

The  plaintiff  and  the  defendant  occupied  contiguous  portions  of  land. 
For  more  than  fort^  years,  and  as  far  back  as  living  memory  went,  the 
occupiers  of  the  plaintiff's  land  had  been  in  the  habit  of  passing  over  the 
defendant's  land  to  a  brook  which  lay  on  the  other  side  of  that  land,  and  of 
damming  up  the  brook  when  necessary,  so  as  to  force  the  water  into  an  old 
artificial  watercourse  which  ran  across  the  defendant's  land  to  the  plaintiff's 
land.  That  was  done  for  the  purpose  of  supplying  their  cattle  with  water 
whenever  they  wanted  it,  except  when  the  owners  of  the  defendant's  land 
used  the  water  as  they  did  at  certain  seasons  of  the  year  for  irrigation.  It 
was  held,  that  upon  this  evidence  the  jury  was  warranted  in  inferring  an 
user  as  of  right  by  the  occupiers  of  the  plaintiff's  land,  of  the  easement  on 
the  defendant's  land,  and  that  for  the  interruption  of  such  easement  the 
plaintiff  might  maintain  an  action  against  the  defendant.  {Beeston  v. 
Weate,  5  Ell.  &  Bl.  986.) 

Action  by  the  owner  of  a  mill  on  the  river  Calder,  which  mill  of  right 
onght  to  be  supplied  with  a  flow  of  water  from  a  mill-pool  on  the  Calder, 
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against  an  owner  of  works  higher  up  the  stream,  for  placing  ciuders    2  ^f*  3  Will,  4, 
and  scorife  at  his  works  so  as  to  fall  into  the  stream  of  the  Calder,       e.7l,t.2. 

whence  they  were  carried  down  into  the  plaintiff's  mill-pool,  and  filled  _' — -p 

it  up  to  the  obstruction  of  his  right  to  water.    Plea,  that  the  occupiers  Sch^"**"  " 

of  the  defendant's  works  had  for  more  than  twenty  years  as  of  right 

placed  cinders  and  scorise,  the  refuse  of  their  works,  on  the  banks  of  the 

stream  and  in  its  channel,  and  that  the  cinders  and  scoriie  complained  of 

were  such  refuse  so  placed.    Held,  that  the  plea  was  bad,  non  obstante 

veredictOj  as  not  showing  that  the  defendant  had  during  twenty  rears  as  of 

right  caused  the  refuse  to  go  into  the  pond;  for  until  the  occupiers  of  the 

mill  sustained  some  damage  from  the  defendant's  user,  no  right  as  against 

them  began  to  be  acquired.    {Murgatroyd  v.  JtobiTUon,  7  £1.  &  Bl.  391; 

26  L.  J.,  Q.  B.  233;  3  Jnr.,  N.  S.  615.    bee  also  as  to  perceptible  damage, 

Sampsan  y.  Hoddinott,  1  C.  B.,  N.  S.  61 1 ;  0*Brien  ▼.  Enright,  I.  R.,  1  C.  L. 

718;  Goldamid  t.  Tunhridge  Wells  CommUsionerSy  L.  K.,  1  Ch.  349.) 

The  plaintiff  occupied  as  tenant  certain  clay  works.  Previous  to  his 
occupation  a  watercourse  had  been  cut  by  the  then  occupant  from  a  stream 
to  the  works,  and  there  was  eridence  of  this  being  done  with  the  consent  of 
the  owner  of  the  stream  on  certain  terms.  A  few  years  after  the  water- 
course was  cut  the  plaintiff  took  the  works,  and  used  the  watercourse  un- 
interruptedly for  more  than  twenty  years,  and  be  knew  nothing  of  the  cir- 
cumstances ander  which  the  watercourse  was  made.  Held,  that  there  was 
eridence  to  go  to  the  jury  that  the  watercourse  had  not  been  enjoyed  by  the 
plaintiff  for  twenty  years  as  of  right  ( Oaved  v.  Martyn^  19  C.  B.,  N.  S. 
732;  14  W.  B.  62.) 

The  use  of  waste  water  from  a  canal  was  held  not  to  be  an  enjoyment  as 
of  right.  (^Staffordshire t  Are.  Canal  Co.  y.  Birmingham  Canal  Co.,  L.  R., 
1  H.  L.  254.)  It  was  said  by  Blackburn,  J.,  that  Wood  v.  Waud  (3  Ex. 
748)  was  in  effect  a  decision  that  an  active  enjoyment  in  fact  for  more  than 
the  statatable  period  is  not  an  enjoyment  as  of  right,  if  during  the  period  it 
is  known  that  it  is  only  permitted  so  long  as  some  particular  purpose  is 
aerred.     ( Mason  t.  Shrewsbury,  S^o.  JL  Co.,  L.  R.,  6  Q.  B.  584.) 

A  claim  of  enjoyment  for  one  of  the  shorter  periods  mentioned  in  the 
statute  may  be  defeated  in  any  way  in  which  the  same  was  liable  to  be 
defeated  at  common  law  except  one,  viz.,  that  the  right  originated  within 
the  time  of  legal  memory.  Where  therefore  an  easement  was  enjoyed 
during  part  of  the  period  in  exercise  of  a  statutory  right,  and  the  statutory 
right  having  ceased,  the  enjoyment  was  continued  for  the  rest  of  the 
period,  it  was  held  that  the  claim  could  not  be  sustained.  (^Kinloch  v. 
JievilU,  6  M.  &  W.  806.) 

Where  a  claim  is  made  under  the  act,  it  is  incumbent  on  the  claimant  to  Right  mast  be 
prove  that  the  right  founded  on  the  claim  by  user  might  at  the  beginning  capable  of  being 
of  or  during  that  user  have  been  lawfully  granted  to  him;  and  where  such  si*"*^* 
a  grant  would  have  been  ultra  vires  and  void  by  reason  of  an  act  of 
parliament,  the  claim  cannot  be  sustained.     (^Staffordshire,  Jfc.   Canal 
Co,  y.  Birmingham  Canal  Co.,  L.R,  1  H.  L.  278.)    So  it  has  been  held 
that  a  company  incorporated  by  act  of  parliament  for  making  and  main- 
taining a  canal,  and  having  powers  under  their  act  to  take  water  for  the 
purpose  of  supplying  the  canal,  cannot  by  user  acquire,  under  this  section, 
a  prescriptive  nght  to  take  the  water  for  any  other  purpose.    An  easement 
to  take  water  to  fill  a  canal  ceases  when  the  canal  no  longer  exists. 
{National  Guaranteed  Manure  Company  v.  Donald,  4  H.  &  N.  8;  28  Law 
J.,  Exch.  184.     See  Rochdale  Canal  Company  v.  Badcliffe,  18  Q.  B.  287; 
ifitf  V.  New  Forest  Commissioners,  18  C.  B.  60,  ante,  p.  6.) 

To  snpport  a  plea  framed  on  the  2nd  section  of  this  statute,  of  a  right  of  Evidence  of  aeer. 
way  enjoyed  for  forty  years,  evidence  may  be  given  of  user  more  than  forty 
years  back.  If  eridence  of  user  beyond  forty  years  were  to  be  excluded,  it 
might  be  that,  after  the  case  had  been  established  as  far  as  thirty-eight 
years  back,  a  discontinuance  of  proof  might  occur  as  to  the  two  or  three 
preceding  years,  and  the  party  might  fail  because  he  was  unable  to  carry 
bis  case  on  without  going  to  the  distance  of  forty-one.  {Lawson  y.  Langley, 
4  AdL  &  £11.  890.)  To  a  plea  of  forty  or  twenty  years'  enjoyment  of  a 
way,  a  licence,  if  it  cover  the  whole  time,  must  h«  pleaded.    (Tickle  v. 
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acted  on  during  the  forty  or  twenty  years,  mar  be  proved  under  a  general 
traverae  of  the  enjoyment  as  of  right;  and  this,  mether  soch  licence  be 
granted  for  a  sin/^Ie  time  of  nsing,  or  for  a  definite  period.  (i(.)  It  seems^ 
that  where  issne  is  joined  on  the  allegation  of  an  interruption  acquiesced 
in,  the  party  alleging  the  interruption,  having  proved  a  non-user  daring 
part  of  the  time,  may,  in  order  to  show  that  such  non-nser  was  not  a 
voluntary  forbearance,  give  evidence  that,  two  years  before  the  non-user 
commenced,  the  party  claiming  the  way  paid  a  consideration  for  being 
allowed  to  use  it.    (ii.) 

A  right  claimed  under  this  act  can  only  be  co-extensive  with  the  user; 
and  an  issue  on  a  plea  justifying  under  such  a  right  is  an  issne,  not  upon 
the  right,  but  the  user,  and  differs  therefore  m>m  an  issue  or  a  right 
claim^  by  prescription.    {Davist  v.  Williamn^  IB  Q.  B.  546.) 

To  an  action  for  entering  and  passing  over  the  plaintiff's  close,  the  de- 
fendant pleaded  a  right  of  way  from  time  immemorial,  and  an  user  for 
forty  years  and  twenty  vears.  An  user,  in  fact,  for  more  than  forty  ^ears 
was  proved.  In  1839  all  ways  not  set  out  in  an  award  were  extinguished 
by  an  act  of  parliament,  and  this  way  was  not  set  out:  it  was  held,  that  it 
could  not  be  presumed  from  the  user  that  the  award  was  otherwise  than 
properly  made,  and  that  less  than  twenty  years  having  elapsed  since  the 
award,  no  right  had  been  gained  under  this  section.  {Holdei^  v,  TUley, 
1  F.  &  F.  660.) 

It  seems  that,  under  the  2nd  section  of  this  act,  prescription  for  a  right, 
every  year,  and  at  all  times  of  the  year,  to  put  and  turn  the  party's  cattle 
into  and  upon  a  certain  close  is  too  vague,  and  may  be  demurred  to.  If 
there  be  no  demurrer,  and  the  issue  on  such  plea  be  tried,  the  party  pre- 
scribing and  relying  on  the  2nd  section  must  give  proof  applicable  to  some 
definite  easement.  And  he  will  fail  if  the  evidence  entitle  him  not  to  an 
easement,  but  to  a  profit  h  prendre,  {Bailey  v.  Appleyard,  8  Ad.  & 
Ell.  161.) 

See  further  as  to  evidence  of  user,  the  note  to  sect.  4,  poit. 
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in.  Light. 

3.  When  the  access  and  use  of  light  to  and  for  any  dwelling- 
house,  workshop  or  other  building,  shall  have  been  actually 
enjoyed  therewith  for  the  full  period  of  twenty  years  without 
interruption,  the  ri^ht  thereto  shall  be  deemed  absolute  and  in- 
defeasible, any  local  usage  or  custom  to  the  contrary  notwith- 
standing, unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement,  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (A). 

(h)  See  note  on  law  of  lights,  post. 

It  is  to  be  observed  that  the  actusi  enjoyment  required  by  this  section 
mast  be  for  twenty  years,  without  interruption,  but  it  is  not  necessary  for 
the  enjoyment,  as  in  the  case  of  profits  a  prendre  nnder  the  1st  section, 
and  of  easements  under  the  2nd  section,  that  it  should  be  had  by  any 
person  claimina  right  thereto. 

In  the  case  of  Triiscott  v.  Merchant  Taylors'  Company  ( 1 1  Exch.  855  \ 
Coleridge,  J.,  said  (p.  868):  "In  this  case  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiffs  below,  without  argument,  on  the  authority  of 
Tlie  Salters*  Company  v.  Jay  (3  Q.  B.  109).  The  only  question  is,  whether 
that  case  was  rightly  decided.  That  depends  on  the  construction  of  the 
8rd  section  of  the  Prescription  Aot,  which  is  addressed  merely  to  the  access 
of  light.  That  section  seems  to  me  to  simplify  and  almost  new-found  the 
mode  of  aoquiring  the  right  to  the  access  of  light.  It  founds  it  on  actual 
enjoyment  for  the  full  period  of  twenty  years  without  interruption,  unless 
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that  enjovment  is  shown  to  have  been  bj  consent  or  agpreement  ezpresslj    2  ^'  3  Will.  4, 
made  by  deed  or  writing,  thus  patting  the  right  on  a  simple  foundation  and       c.  71,  #.  3. 

with  the  simplest  exception."    And  Creutvell,  J.,  said :  •*  In  the  conrae  of 

legislation  then  and  since,  parliament  has  been  actnated  bjr  a  desire  to  settle 
tides  and  rights.  One  object  of  the  Prescription  Act  was  to  Morten  the 
time  by  which  persons  who  had  the  access  and  nse  of  light  conld  aoqnire  an 
sbsolnte  right  to  it.  The  Srd  section  does  not  say  when  the  access  and 
naeof  light  shall  have  been  enjoyed  as  of  right,  because  every  person  has  a 
right  to  so  much  light  as  can  come  in  at  his  window.  The  Proscription  Act 
brought  this  to  a  simple  question ;  it  says  that  after  twenty  years'  enjoy- 
ment withont  interruption  the  right  shall  be  deemed  absolute  and  indefea- 
nble."  In  SaUerM*  Company  v.  Ja/y  (8  Q.  B.  109)  and  Trtucott  y.  Mer^ 
chant  Htylors'  Company  (11  Exch.  855)  it  was  held,  that  an  enjoyment 
of  light  for  t'wenty  years  next  before  the  suit  confers  an  indefeasible  right 
under  this  section,  notwithstanding  the  local  custom  of  London  (confirmed 
by  acts  of  parliament)  that  house  walls  might  be  raised  to  any  height  if 
upon  the  ancient  foundations ;  but  if  an  action  for  obstructing  the  light 
were  delayed  iUl  after  the  obstruction  had  continued  for  a  year,  the  claimant 
could  not  relj  upon  this  act,  not  having  enjoyed  the  light  for  twenty  years 
next  before  the  suit  (see  sect.  4),  and  the  custom  would  in  that  case 
prevail. 

"  Upon  this  section  it  is  material  to  observe  with  reference  to  the  present 
appeal,  that  the  right  to  what  is  called  an  ancient  light  now  depends  upon 
positive  enactment.    It  is  matter  jwm  positiviy  and  does  not  require,  and 
therefore  ought  not  to  be  vested  on  any  presumption  of  grant  or  fiction  of 
a  licence  having  been  obtained  from  the  adjoming  proprietor.    Written 
consent  or  agreement  may  be  used  for  the  purpose  of  accounting  for  the 
enjoyment  of  the  servitude,  and  thereby  preventing  the  titie  which  would 
otherwise  arise  from  uninterrupted  user  or  possession  daring  the  requisite 
period*    This  observation  is  material,  because  I  think  it  will  be  found,  that 
error  in  some  decided  cases  has  arisen  from  the  fact  of  the  courts  treating 
the  right  as  originating  in  a  presumed  grant  or  licence.    It  must  also  bo 
observed,  that  after  an  enjoyment  of  an  access  of  light  for  twenty  years 
without  interruption,  the  right  is  declared  by  the  statute  to  be  absolute 
and  indefeasible;  and  it  would  seem,  therefore,  that  it  cannot  be  lost 
or  defeated  by  a  subsequent  temporary  intermission  of  enjoyment,  not 
amounting  to  abandonment.     Moreover,  this  absolute  and  indefeasible 
right,  which  is  the  creation  of  the  statute,  is  not  subjected  to  any  con- 
dition or  qualification,  nor  is  it  made  liable  to  be  affected  or  prejudiced 
by  any  attempt  to  extend  the  access  or  use  of  light  beyond  that  which, 
haring  been  enjoyed  uninterruptedly  during  the  required  period,  is  de- 
clared to  be  not  liable  to  be  defeated."    {Per  Lord  Wegthury^  Tapling 
T.  Janet,  11  H.  L.  C.  290;  84  L.  J.,  C.  P.  842;  13  W.  K.  617.)    «  Mr. 
Glasse  has  referred  me  to  a  case  of  Jones  v.  Taplinff^  and  has  argued 
that  tiie  rale  as  to  ancient  lights  now  depends  not  on  the  common  law 
or  the  ancient  principle,  but  upon  the  statute.    I  do  not  understand  the 
statute  to  have  made  any  difference,  I  only  read  the  statute  as  mean- 
ing this  (and  I  believe  it  has  been  uniformly  so  read),  that  there  was  no 
absolute  period  theretofore,  but  now  the  period  is  fixed  at  twenty  years  .  .  . 
the  cases  since  that  statute  have  proceeded  upon  the  same  principle  as 
before;  namely,  that  in  order  to  estid>ltBh  the  right  to  an  ancient  light,  you 
most  show  that  there  has  been  an  undisturbed  peaceable  enjoyment." 
{Per  Malins,  V.-C,  LanfrancU  v.  Mackenzie,  L.  R.,  4  Eq.  427.)    "  The 
Prescription  Act  (2  &  3  Will.  4,  c.  71)  has  not  altered  the  nature  of  the 
right  to  light  and  air.    It  has  altered  most  materially  the  mode  in  which 
tbt  light  can  be  gained,  but  I  am  of  opinion  that  it  has  not  altered  the 
right  itself."    iPer  MellUh,  L.  J.,  Kelh  v.  Pearson,  L.  R.,  6  Ch.  818.) 

This  section  of  the  act  is  retrospective,  so  that  the  right  to  the  access  of  Sectton  retxo- 
light  and  air  may  be  acquired  by  virtue  of  an  enjoyment  prior  to  the  pass-  spectire. 
ingof  the  act    {Simper  v.  Fcfhsy,  2  Johns.  &  H.  555.) 

The  period  ol  twenty  years'  enjoyment,  which  confers  a  right  to  the  rcriod  of  twenty 
soceas  of  light  under  tihis  section,  is  by  the  4th  section  of  this  act  the  J^»^ 
period  of  twenty  years  next  before  any  suit  or  action  wherein  the  claim  to 
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the  right  was  brought  into  qoestion,  and  is  not  liitoited  to  the  period  of 
twenty  yean  next  before  the  pending  snit  or  action.  (  Cooper  v.  Ilubbuck^ 
12  C.  B.,  N.  8.  456;  31  L.  J.,  C.  P.  323;  9  Jar.,  N.  S.  676.)  According 
to  this  section,  a  claim  to  the  nse  of  light  conld  not  hare  been  established 
nnless  it  had  been  actually  enjoyed  for  the  fall  period  of  twenty  years 
before  the  commencement  of  the  action,  bat  if  there  has  been  an  enjoynaent 
for  nineteen  years  and  a  fraction,  and  then  an  interruption  takes  place,  the 
right  may  be  established  at  the  end  of  the  twentieth  year,  inasmuch  as  the 
interruption,  under  the  4th  section,  in  order  to  defeat  the  twenty  years' 
user,  must  hare  been  acquiesced  in  or  subn^itted  to  for  a  whole  year. 
{Flight  Y.  Thonuu,  11  Ad.  &  £11.  688;  3  P.  &  Dav.  442,  affirmed  by  House 
of  Lords,  1  West.  671;  6  Jur.  811;  8  Q.  &  Fin.  231.)  Lord  Campbell^ 
C.  J.,  observed,  '*  The  decision  in  Flight  v.  Thomas  may  establish  con- 
clusively that,  when  an  easement  has  once  been  enjoyed  as  of  right,  snch 
enjoyment  roust  be  taken,  for  the  purposes  of  the  act,  to  continue  thoogh 
interrupted,  unless  the  interruption  be  acquiesced  in  for  a  year.  But 
I  do  not  think  that  any  member  of  this  court  is  inclined  to  go  beyond  that 
decision."    (17  Q.  B.  272.) 

To  acquire  a  right  to  the  access  of  light  and  air  by  actual  enjoyment 
under  this  section  it  is  not  necessary  that  the  house  should  be  occupied  or 
that  it  should  be  fit  for  immediate  occupation  during  the  statutory  period. 
(Coiirtavld  y.  Legh,  L.  R.,  4  Ex.  126.)  But  there  can  be  no  prescription 
for  light  and  air  over  open  ground.  {Roberti  v.  Maoord^  1  M.  &  Rob. 
230;  PoU9  y.  Smith,  L.  R.,  6  Eq.  311.) 

This  section  converts  into  a  right  such  an  enjoyment  only  of  access  of 
light  over  contiguous  land  as  has  been  had  for  twenty  years  in  the  character 
of  an  easem^nty  distinct  from  the  enjoyment  of  the  land  itself,  and  the 
statute  places  this  species  of  negative  easement  on  the  same  footing  in  this 
respect  as  those  positive  easements  provided  for  by  the  other  sections. 
{Harhidge  v.  Warwick,  3  Exch.  662.)  A  right  to  the  access  and  nse  of 
light  to  a  house  cannot  be  acquired  under  this  section  by  the  lapse  of  time 
durine  which  the  owner  of  the  house,  or  his  occupying  tenant,  is  also  the 
occupier  of  the  land  over  which  the  right  would  extend.  During  such 
period  of  unity  of  occupation  the  running  of  the  twenty  years  under  the 
statute  is  only  suspended.    (^Ladyman  v.  Chrave,  L.  R.,  6  Uh.  763.) 

Before  the  stat  2  &  3  Will.  4,  c.  71,  s.  3,  the  acquiescence  of  lessees  or 
tenants  for  life  in  the  enjoyment  of  lights  did  not  bind  the  landlord  or  re- 
versioner, unless  they  had  knowledge  and  acquiesced  for  twenty  years,  and 
'a  presumption  against  the  owner  of  lands  was  not  so  easily  inferred  in  the 
case  of  light  as  in  cases  of  rights  of  way  or  common,  where  the  tenant  saf* 
fered  an  immediate  injury. .  Thus  it  was  held  that  an  enjoyment  of  lights 
for  more  than  twenty  years,  during  the  occupation  of  the  opposite  premises 
by  a  tenant,  did  not  preclude  his  landlord,  who  was  ignorant  of  the  fact, 
from  disputing  the  right  to  snch  enjoyment,  although  he  would  have  been 
bound  by  twenty  years'  acquiescence,  after  having  known  that  the  windows 
were  opened.  {Daniel  y.  North,  11  East,  370.)  So  where  lights  had  been 
enjoyed  for  more  than  twenty  years,  contiguous  to  land  which,  within  that 
period,  had  been  glebe  land,  but  was  conveyed  to  a  purchaser  under  the 
66  Geo.  3,  c.  147,  it  was  held,  that  no  action  would  lie  against  such  pur- 
chaser for  building  so  as  to  obstruct  the  lights,  inasmuch  as  the  rector,  who 
was  tenant  for  life,  could  not  grant  the  easement,  and  therefore  no  valid 
grant  could  be  presumed.  {Barker  v.  Richardson,  4  B.  &  Aid.  679;  see 
also  Cross  v.  Lewis,  2  B.  &  Cr.  686.) 

The  8th  section  of  the  act,  providing  for  possession  during  particular 
estates,  does  not  extend  to  lights.  But  from  the  language  of  sect  8,  it 
would  seem  that  the  legislature  contemplated  such  an  enjoyment  as  could 
be  interrupted  by  the  adjoining  occupier,  at  least  during  some  part  of  the 
time.  {HarHdge  v.  Warwick,  3  Exch.  667.)  It  has  been  held,  however, 
that  since  this  statute,  where  the  right  to  light  is  acquired  against  an  owner 
of  a  leasehold  interest,  it  is  also  acquired  against  tne  owner  of  the  inver- 
sion. {Simper  y.  Fbley,  2  Johns.  &  H.  666.)  Pollock,  C.  B.,  said  it  may 
be,  since  the  prescription  act,  that  if  a  man  opens  a  light  towards  his  neigh- 
bour's land,  the  reversioner  may  have  no  means  of  preventing  a  right 
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thereto  being  acquired  by  a  twenty  gears'  enjoyment,  unless  he  can  proTail    2  <^  3  Will,  4, 
upon  his  tenant  to  raise  an  obstruction,  or  is  able  to  procnre  from  the  other       c.  71,  «.  8. 
pirty  an  acknowledgment  that  the  light  is  enjoyed  only  by  consent. 
(iVmrfii  V.  Pkillips,  11  C.  B.,  N.  S.  165;  and  see  Ladyman  y.  Grave y 
L  R.,  6  Ch.  769.) 

The  plaintiff  and  the  defendant  occupied  houses  adjoining  each  other  as 
tenants  under  leases,  both  of  which  were  granted  by  the  same  lessor  on  the 
saffle  day  and  both  expiring  at  the  same  time.  The  defendant,  by  build- 
ing on  his  own  premises,  obstructed  a  window  in  the  house  of  the  plaintiff, 
thoDgh  the  latter  had  had  uninterrupted  enjoyment  of  light  and  air  for 
more  than  twenty  years:  it  was  held  that  &e  circumstance  of  the  two 
homes  being  held  under  the  same  landlord  and  for  the  same  term  did  not 
prerent  the  one  tenant  from  acquiring  an  indefeasible  right  to  light  as 
against  the  other.  {Frewen  v.  Phillips,  11  C.  B.,  N.  S.  449;  7  Jur.,  N.  S. 
1246;  30  L.  J.,  C.  P.  856;  9  W.  R.  786.) 

Mere  payment  of  rent  by  the  occupier  of  a  house  for  the  use  of  lights  is  Payment  of  rent 
not  an  interruption  of  the  enjoyment  within  this  section.    {Platterert*  or  verbal  permn- 
Ompanyv.ParUh  Clerk»*  6bffi/^any  (in  error),  6  Exch.  630;  16  Jur.  966;  J^"tiS?utoitiS^' 
20  ll  J.,  Exch.  Ch.  362.)    The  occupier  of  a  house  paid  an  annual  sum,  of  right, 
under  a  parol  agreement,  to  the  owner  of  the  adjoining  land  for  the  liberty 
of  keeping  the  windows  open,  which  looked  upon  the  land,  and  continued 
in  sum  actiye  enjoyment  for  twenty  years.    It  was  held,  on  error,  in  an 
action  by  the  occupier  against  the  owner  of  the  adjoining  premises  for  an 
obstruction  toiiis  lights,  that  the  payment  so  made  was  no  eyidence  of  an 
interruption  of  the  enjoyment  within  this  section.    (^Ih.) 

An  actual  enjoyment  of  light  for  twenty  years,  even  under  a  permission 
Terbally  asked  for  the  occupier  of  a  house,  and  given  by  the  person  having 
a  right  to  obstruct,  is  sufficient  to  confer  a  right  under  this  section.  {Lon^ 
ion  {Mayor,  4rc.)  v.  Pereterers*  Company,  2  M.  &  Rob.  409.) 

By  the  custom  of  London,  which  is  stat^  in  the  case  of  Wyngtanley  v.  Custom  of 
Let  (2  Swanst.  339,  340),  an  occupier  of  a  house  there  had  not  an  absolute  i^udon. 
property  in  the  enjoyment  of  his  share  of  light,  whatever  it  might  be,  but 
the  owner  of  the  adjoining  house  or  site  of  houses  might  build  to  any 
*heieht,  and  to  the  obstruction  of  his  light,  unless  he  was  precluded  by  some 
writing  between  them.  And  \he  custom  was  not  repealed  merely  by  the 
lenyth  of  time  during  which  one  party  enjoyed  and  the  other  acquiesced 
in  such  enjovment.  (2  Swanst.  341.  See  Privilegia  I^ondini,  p.  101,  cited 
Mood.  &  Malk.  361 ;  and  see  Godb.  183 ;  Yelv.  216;  1  Bulstr.  116;  Com. 
K.  273;  1  Burr.  248;  3  Carr.  &  P.  317;  Shadwell  v.  Hutchinson,  3  C.  &  P. 
615 ;  M.  &  M.  360;  2  B.  &  Ad.  97.) 

This  section  extends  to  the  custom  of  the  city  of  London,  authorizing  one 
neishbonr  to  obstruct  the  access  of  light  to  another's  messuage,  &c.,  by 
bouding  on  an  ancient  foundation  ;  therefore  ia  an  action  for  building  so  . 
as  to  darken  windows  which  bad  been  enjoyed  without  interruption  for 
twenty  years,  the  custom  of  London  is  no  longer  a  defence.  {Salters*  Co, 
T./ay,3Q.  B.  109;  2  Gale  &  D.  414.)  The  last  case  is  confirmed  by 
TmscottT.  Merchant  Taylors'  Co.,  11  Exch.  865;  2  Jur.,  N.  S.  866;  2*6 
L.  J.,  Exch.  173.) 


IV.  Periods  how  to  be  computed. 

4,  Each  of  the  respective  periods  of  years  hereinbefore  men-  Before-mentioned 
Honed  shall  be  deemed  and  taken  to  be  the  period  next  before  SeemS  ui^ 
some  suit  or  action  wherein  the  claim  or  matter  to  which  such  ne^^t  before  suit 
period  may  relate  shall  have  been  or  shall  be  brought  into  ques-  which  such* 
tioD,  and  no  act  or  other  matter  shall  be  deemed  to  be  an  inter-  penoda  relate 
ruption  within  the  meaning  of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in  for  one  year 
after  the  party  interrupted  shall  have  had  or  shall  have  notice 

s.  c 
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0  4*  8  H  «//.  4,  thereof,  and  of  the  person  making  or  authorizing  the  same  to  be 
^'  71,  <«  ^-      made(t). 

(i)  This  sectioii  is  nothing  but  an  expositioo  of  the  proof  reqniied  to 
establish  the  right  (Jones  y.  PricCy  3  Bing.  N.  C.  52.)  &i  a  plea  under 
this  statute  it  is  sufficient  to  aver  an  ubmt  of  the  right  for  thirty,  sixty, 
twenty  or  forty  years,  according  to  the  nature  of  the  case,  next  before  the 
commencement  of  the  suit,  and  it  is  not  necessary  to  allege  that  it  has 
existed  for  forty  years  before  the  act  complained  of  in  the  declaration. 
(  Wright  v.  Williams,  1  Tyr.  &  G.  876 ;  1  Mees.  &  W.  77;  JRiekards  t. 
Fry,  7  Ad.  &  EIL  707.) 

In  an  action  on  the  case  for  an  injury  alleged  to  be  done  to  the  interest 
of  the  plaintiff's  reTeraion  in  certain  closes  of  land,  the  defendant  pleaded 
an  user  for  forty  years  before  the  eommeneement  of  the  iuit.  It  was 
objected  that  they  dionld  have  averred  the  user  for  the  allotted  period  to 
have  taken  place  before  the  commission  of  the  act  complained  of;  and,  in 
support  of  this  objection,  it  was  argued,  that  the  court  could  only  look 
upon  the  facts  as  they  existed  at  the  time  the  act  oompluned  of  was  com- 
mitted }  that  it  was  absurd  to  say  that  the  legality  of  an  act  must  be  ascer- 
tained, not  by  the  state  of  things  at  the  time  the  act  was  done,  bat  bj 
something  that  occurs  afterwarda  "  If  a  literal  construction,"  it  was  con- 
tended, "  is  to  be  put  on  the  4th  section  of  the  statute,  an  enjoyment  of 
600  years  would  give  no  indefeasible  right,  because  the  user  is  required  to 
be  during  a  peri<^  '  next  before  some  suit  or  action,  wherein  the  claim  or 
matter  to  which  such  period  may  relate  shall  have  been  or  shall  be  brought 
in  question.'  The  language  of  the  2nd  section  is  clear  of  all  donbt  It 
says  expressly  that  the  claim  shall  not  be  defeated,  where  the  way  or  other 
matter  nas  been  actually  enjoyed,  b^  any  person  claiming  right  thereto, 
without  intermption  for  the  fall  period,  &c.  If  the  computation  be  of  a 
period  before  the  commencement  of  a  suit,  a  party  might  establish  his  right, 
although  during  the  last  nine  months  of  the  forty  years  there  had  been  an 
obstruction  to  which  he  submitted ;  for  by  the  4th  section  no  interruption 
can  be  effectual  against  the  user,  unless  acquiesced  in  for  a  year."  Ixnd 
Abinger,  C.  B.,  in  delivering  the  judgment  of  the  court,  said,  **  It  is  said 
for  the  plaintiff,  that  although  the  act  in  the  4th  section  expressly  states, 
that  the  periods  of  twenty  and  forty  years  shall  be  deemed  and  taken  to  be 
next  before  the  commencement  of  some  suit,  wherein  liie  claim 'shall  have 
been  brought  in  question,  yet  that  this  enactment  must  be  construed  to  mean 
that  the  period  shall  be  those  years  next  before  the  act  complained  of,  on 
account  of  the  absurdities  and  inconveniences  to  which  a  literal  construction 
of  this  provision  would  give  rise.  One  of  these  idleged  absurdities  and 
inconveniences  was,  that  no  good  title  could  arise  to  any  incorporeal  here- 
ditament mentioned  in  the  statute  bpr  virtue  thereof,  unless  some  action 
should  have  been  brought  by  or  against  the  party  claiming  it ;  to  which 
may  be  added,  that  one  action  could  not  perfect  the  title  to  the  right,  as 
the  act  requires  an  enjovment  for  the  full  period  immediately  before  any 
action.  Another  was,  that  if  the  act  be  so  construed,  the  plea  justifying 
under  such  a  right  must  be  on  the  face  of  it  absurd,  as  each  of  the  pleas  in 
question  is  suggested  to  be,  for  each  justifies  an  act  done  at  a  particular 
time  by  the  defendant,  as  being  then  lawful,  and  then  done  because  the 
defendant  actually  enjoyed  the  right  of  doing  the  same  thing  for  a  period  of 
time  afterwards ;  so  that  it  is  said  the  character  of  the  act,  whether  it  be 
wrongful  or  rightful,  cannot  be  known  at  the  time  by  the  party  doing  it, 
but  depends  upon  a  subsequent  event.  We  are  of  opinion,  however,  that 
it  is  impossible  to  construe  the  act  of  parliament  as  intending  that  the 
periods  of  years  therein  mentioned  ^onld  terminate  at  a  different  time  from 
that  fixed  in  eocpress  and  positive  terms.  If  the  words  of  the  statute  were 
capable  of  being  modified,  so  as  to  avoid  an  inconvenience  plainly  and 
manifestly  arising  from  a  strict  construction  of  them,  we  ou^ht  to  do  so ; 
but  here  the  words  are  precise  and  unambiguous,  and  the  mischief  suggested 
is  perhaps  rather  apparent  than  real ;  and  most  cases  of  grants  by  prescrip- 
tion before  the  act  passed  were  of  the  same  nature,  and  the  validity  of 
rights  gained  by  them  depended  much  upon  the  mode  of  enjoyment,  until 
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that  Bction  was  bronglit  in  which  they  came  in  question ;  and  with  respect    2^3  WIU.  4, 
to  the  foim  of  the  plea,  which  is  at  first  sight  somewhat  incongmons,  it  is       e.  71,  i.  4. 

to  be  dbserred  that  there  is  sometiiing  of  the  same  kind  of  incongruity,  

though  bj  no  means  to  the  same  extent,  in  the  usual  mode  of  pleading  a 
pneacription,  which  states  *  that  some  person  seised  in  fee  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  until  and  at  the  time  when,  &c., 
and  &om  Uience  hitherto  hath  had  and  enjoyed,  and  hath  been  used  and 
aocnaUnned  to  have  and  enjoy,  and  still  ought  of  right  to  have  and  enjoy,' 
«  particular  easement,  and  then  justifies  the  act  done  by  reason  of  that 
enjoyment,  which  enjoyment  is  both  before  and  after  the  time  of  such  act. 
It  appears  to  us,  tliat  the  statute  in  question  intended  to  confer,  after  the 
periods  of  enjoirment  therein  mentioned,  a  right  from  ihsar  first  conuuence- 
ment,  and  to  legalize  ev^j  act  done  in  the  exercise  of  the  ri^^ht  during 
their  continuance."  The  court  held  the  pleas  sufficient  in  pomt  of  law. 
(  Wright  V.  WiUiams,  1  Mees.  &  W.  77,  98—100.  See  Bew  v.  Inhabit- 
ants  if  QOom,  8  Maule  &  S.  22.) 

Troity  years'  enjoyment  by  the  occupier,  in  order  to  give  right  under 
this  statute,  must  be  up  to  <^  time  of  the  oommenc&ment  of  the  mitt  net 
mp  t9  tke  time  of  the  act  complained  of;  and,  consequently,  an  enjoyment 
of  twentj  years  or  more  before  that  act  gives  only  what  may  be  termed  an 
JDchoate  title,  which  may  become  complete  or  not  by  an  enjoyment  subser 
qoent,  according  as  that  enjoyment  is  or  is  not  continued  to  the  commence- 
ment of  tiie  suit.  This  apparent  absurdity,  arising  from  a  strict  construe- 
tion  of  the  act,  was  folly  considered  and  acted  on  in  Wright  ▼.  WUliame 
and  Bichards  ▼.  Hy  (ubi  sup.).  {Per  Parke,  B.,  9Vard  y.  Robins,  15 
Iffeea  &  W.  242.) 

It  has  been  held  that  the  period  of  twenty  .years  may  be  the  period  of 
twen^  years  next  before  any  suit  or  action  wherein  the  claim  to  the  ri^t 
is  brongbt  into  question,  and  is  not  limited  to  the  twenty  years  next  before 
tiie  pending  suit  or  action.    (^Cooper  y.  Hubbuek,  12  C.  B.,  N.  S.  4d6.) 

Where  a  right  of  way  was  claimed  by  prescription  at  common  law,  it  was 
held  that  there  must  be  evidence  of  user  for  at  least  twenty  years  as  of 
right ;  but  that  it  need  not  be  the  twenty  years  next  before  the  commence- 
ment of  the  suit.    (^Darling  v.  Clue,  4  :F.  &  F.  329.) 

A  plea  of  forty  or  twenty  years'  user,  under  the  2nd  and  4th  sections  Requtolte  evidence 
of  this  statute,  is  not  supported  by  proof  of  a  user  from  a  period  of  fifty  2Lt'^***'5^Qd 
jears  before  the  commencement  oi  the  action  down  to  within  four  years  of  ^  ^  ' 
It ;  and  if  the  evidence  go  no  further  there  is  no  case  for  the  jury.  In  an 
actum  of  trespass  quare  elausumf regit  the  defendant  pleaded  a  right  of 
way  for  twenty  and  forty  years  respectively,  under  the  2nd  section.  £ri- 
denoe  was  given  of  user,  m  support  of  these  pleas,  more  than  fifty  years 
ago,  hot  there  was  a  failure  to  show  that  the  user  continued  for  the  last 
four  or  five  years  before  the  commencement  of  the  action.  A  verdict  was 
found  for  the  plaintiff :  on  motion  for  a  new  trial  the  rule  was  refused. 
iParker  t.  MUehell,  3  P.  &  Dav.  655;  11  Ad.  &  £11.  7^8.)  This  was 
eonsidered  a  correct  decision.  Pleas  of  twenty  and  forty  years'  user  re- 
spectively mider  this  act  are  not  supported  by  proof  of  U9er  for  forty  years 
said  upwards  before  the  commencement  of  the  action  to  within  fourteen 
months  of  it.  Some  act  of  user  must  be  shown  to  have  been  exercised  in 
Out  year  in  which  the  action  was  brought.  ( Lome  v.  CarpejUer,  6  £xch. 
825;  see  .Ennor  v.  Barwell,  2  Giif.  420.)  As  it  is  impossible  that  the  acts 
of  user  should  continue  to  the  very  moment  of  action  brought,  or  that  they 
shoold  be  continued  within  a  week  or  month  of  that  time,  Parke,  B.,  thought 
that,  according  to  the  true  construction  of  the  statute,  some  act  of  that 
description  must  take  place  within  each  year.  Aldersan,  B.,  said  that 
Parker  v.  Mitchell  decided  that  enjoyment  during  the  last  year  is  material ; 
and  Bailey  v.  Appleyard  (8  Ad.  &  £11.  161)  decided  that  the  enjoyment 
must  be  during  the  first  year;  and  Carr  v.  Foster  (3  Q.  B.  581}  seemed  to 
intimate  that  Sie  intermediate  time  was  not  so  material.  (^Lowe  v.  Car* 
penUr,  6  £xch.  832.) 

It  was  said  by  Patteson,  J.,  that  if  there  be  ten  years'  enjoyment  of  a 
riffat  of  way,  and  then  a  cessation  under  a  temporary  agreement  for  an- 
other ten  years,  yet  this  may  be  a  sufficient  enjoyment  of  the  old  right  for 
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2^3  Will,  i,  twenty  rears  to  make  it  indefeasible  under  this  statote,  for  the  agreement 
e.  lift.  4*  to  sDspend  the  enjoyment  of  the  right  does  not  extinguish  it,  nor  is  it 
~" inconsistent  with  the  right.    {Pai/ne  v.  Shedden^  1  M.  &  Rob.  388.) 

The  intermption  which  defeats  a  prescriptiye  right  under  2  &  3  Will.  4, 
c.  71,  is  an  adverse  obstruction,  not  a  mere  discontinuance  of  user  by  the 
claimant  himself.  (^Carr  t.  Foster ^  3  Q.  B.  581.  See  note  to  sect.  6, 
pott.)  The  mere  intermission  of  the  exercise  of  the  right  for  more  than 
a  year,  in  the  middle  of  the  prescriptive  period,  is  not  necessarily  an 
interruption  of  the  right,  within  the  meaning  of  this  section :  such  an  inter- 
mission may  be  explained,  and  it  is  for  the  jury  to  say  whether  there  has 
notwithstanding  been  a  substantial  enjoyment  of  the  nght  for  the  requisite 
period.    (/&. ;  and  see  Plasterers*  Co.  v.  Parish  Clerks*  Co.,  6  Exch.  680.) 

The  interruption  may  be  caused  by  the  act  of  a  stranger,  as  well  as  by 
that  of  the  person  in  whose  land  the  easement  is  claimed.  {Davies  r. 
Williams,  16  Q.  B.  558.) 

Where  it  appeared  that  at  a  period  much  earlier  than  twenty  years  before 
ihe  commencement  of  the  action,  a  stream  of  water  had  flowed  through 
the  plaintiff's  lands;  but  that  there  had  been  some  interruption  about 
twenty-two  years  before  the  action,  and  it  was  not  till  within  nineteen 
years  that  the  stream  had  again  flowed  constantly  in  its  former  course,  and 
it  was  objected  that  there  was  a  want  of  sufficient  evidence  to  support  the 
plaintiff's  claim,  IHndal,  C.  J.,  said,  it  would  be  very  dangerous  to  hold, 
that  a  party  should  lose  his  right  in  consequence  of  such  an  interruption ; 
if  such  were  the  rule,  the  accident  of  a  dry  season,  or  other  causes  over 
which  the  party  could  have  no  control,  might  deprive  him  of  a  right  esta- 
blished by  the  longest  course  of  enjoyment.  {Hall  v.  Swift, 4  Bing.  N.  C. 
381;  6  Scott,  167.  See  the  remarks  of  Pattesotiy  J.,  on  that  case,  8  Q.  B. 
685,  586;  and  Carr  y.  Foster,  3  Q.  B.  381.) 

Where  an  obstruction  to  an  ancient  light  had  existed  more  than  twelve 
months,  but  a  promise  had  been  given  to  remove  the  obstruction,  and 
twelve  months  had  not  elapsed  from  the  date  of  that  promise  before  pro- 
ceedings were  taken,  it  was  held,  that  there  had  not  been  such  an  inter- 
ruption of  the  enjoyment  as  would  deprive  the  owner  of  the  light  of  his 
remed;f.     (^Gale  y.  Ahhott,  8  Jur.,  N.  S.  987;  10  W.  R.  748.) 

An  interruption  in  the  enjoyment  may  cause  the  acquisition  of  a  quali- 
fied easement  instead  of  altogether  preventing  the  acquisition  of  any  ease- 
ment    {Rolle  V.  Whyte,  L.  R.,  3  Q.  B.  286.) 

Although,  under  this  section,  no  interruption  will  prevent  a  right  from 
being  acquired  by  twenty  years'  user,  unless  it  has  been  acquiesced  in  for 
a  whole  year,  yet  an  interruption  for  a  shorter  period  may  have  the  effect  of 
showing  that  the  enjoyment  never  was  as  of  right,  and  thereby  of  prevent- 
ing a  right  being  acquired  under  the  second  section  of  this  act.  {Eaton 
V.  Swansea  Waterworks  Co.,  15  Jur.  675;  20  L.  J.,  Q.  B.  482;  17  Q.  B. 
267;  ante,  p.  12.) 

The  right  to  an  easement  which  has  been  enjoyed  for  nineteen  years  and 
a  fraction,  and  is  then  interrupted  by  the  owner  of  the  soil,  may  still  be 
acquired  under  this  statute  at  the  end  of  the  twentieth  year;  for  the  inter- 
ruption to  defeat  twenty  years'  user  must  have  been  acquiesced  in  or  sub- 
mitted to  for  a  whole  year.  In  an  action  for  obstructing  certain  windows, 
in  a  house  occupied  by  the  plaintiff,  it  appeared  that  at  the  time  when  a 
wall  which  caused  the  obstruction  was  erected,  the  part  of  a  window  had 
existed  and  been  enjoyed,  and  the  use  of  the  light  and  air  through  the  same 
had  been  enjoyed  for  the  space  of  nineteen  years  and  330  days  only,  the 
period  of  a  year  not  having  elapsed  from  the  time  of  the  erection  of  the  wall 
until  the  commencement  of  the  action  in  which  the  right  had  been  brought 
into  question.  The  plaintiff  had  notice  of  the  erection  and  of  the  pre- 
vention of  the  light  and  air  from  entering  thereby  through  the  said  part 
of  the  window,  and  at  the  time  of  the  commencement  of  the  action,  the  part 
of  the  window  had  been  made,  and  had  existed  and  been  enjoyed,  and  the 
access  and  use  of  light  and  air  through  the  part  of  the  window  had  been 
enjoyed  for  the  full  space  of  twenty  years,  except  as  aforesaid,  without  any 
interruption  except  the  interruption  above  mentioned,  and  not  under  any 
consent  or  agreement  given  by  deed  or  writing;  and  at  the  time  of  the 
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commencement  of  the  action  such  intemiption  had  not  been  acquiesced    2^3  WUl.  4, 
in  for  one  year  after  the  plaintiff  had  notice  thereof.    If  the  3rd  section       e»  71,  «.  4. 

bad  stood  alone,  the  court  held  that  the  plaintiff  below  could  not  have  esta-  

blished  any  claim  to  the  use  of  the  light  in  question,  because  it  had  not 
been  actually  enjoyed  with  the  messuage  for  the  full  period  of  twenty  years 
before  the  commencement  of  the  action,  but  only  for  nineteen  years  and 
330  days,  when  the  enjoyment  was  interrupted  by  the  erection  of  the  wall. 
The  4th  section,  however,  defines  the  meaning  of  the  word  interruption,  and 
as  npon  the  trial  it  was  proved  that  the  erection  of  the  wall,  which  was  t^e 
act  complained  of,  had  not  been  acquiesced  in  for  one  year  after  notice,  in- 
asmuch as  the  action  was  commenced  within  a  few  months  after  the  erection 
of  the  wall,  the  court  was  of  opinion  that  such  erection  of  the  wall  and  con- 
tinning  it  so  erected,  was  not  an  interruption  within  the  meaning  of  the  4th 
section  of  the  act  {Flight  v.  Thomas,  11  Ad.  &  Ell.  688^3  F.  &  Dav. 
442;  afSrmed  by  the  House  of  Lords,  5  Jurist,  811;  8  CI.  &  Fin.  281. 
See  17  Q.  B.  272.) 

As  to  evidence  of  interruptions  to  the  right  of  common,  see  Davies  r. 
WiUiams,  16  Q.  B.  558;  Welcome  v.  Upton,  6  M.  &  W.  636.  Where  the  Aoqulewence  in 
lord  attempted  to  stop  the  user  of  a  common,  the  fact  that  some  of  the  Intemiptioofl. 
tenants  yielded  is  not  an  interruption  of  the  right  within  the  meaning  of 
this  section,  so  as  to  bar  the  rights  of  freeholders,  who  as  a  body  have  never 
yielded  to,  or  acquiesced  in,  the  claim  of  the  lord  (  Warriek  v.  Queen*$ 
College,  Oxford,  L.  R.,  10  Eq.  105.)  Non-acquiescence  in  an  interruption 
is  a  question  of  fact  for  a  jury,  and  need  not  necessarily  be  proved  by 
bringing  some  suit  or  action  within  a  year  from  the  commencement  of  the 
intermption.    {Bennison  v.  Cartforight^  5  B.  &  S.  1;  12  W.  B.  425.) 


V.  Pleadings. 

8.  In  all  actions  upon  the  case  and  other  pleadings,  wherein 
the  party  claiming  may  now  by  law  allege  his  right  generally, 
without  averring  the  existence  of  such  right  from  time  imme- 
morial, such  general  allegation  shall  still  be  deemed  sufficient, 
and  if  the  same  shall  be  denied,  all  and  every  the  matters  in 
this  act  mentioned  and  provided,  which  shall  be  applicable  to 
the  case,  shall  be  admissible  in  evidence  to  sustain  or  rebut 
such  allegation;  and  in  all  pleadings  to  actions  of  trespass,  and 
in  all  other  pleadings  wherein  before  the  passing  of  this  act  it 
would  have  been  necessary  to  allege  the  right  to  have  existed 
from  time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoy- 
ment thereof  as  of  right  by  the  occupiers  of  the  tenement  in 
respect  whereof  the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  in  this  act  as  may  be  applicable  to  the  case, 
and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
fee,  as  is  now  usually  done;  and  if  the  other  party  shall  intend 
to  rely  on  any  proviso,  exception,  incapacity,  disability,  con- 
tract, agreement,  or  other  matter  hereinbefore  mentioned,  or  on 
any  cause  or  matter  of  fact  or  of  law  not  inconsistent  with  the 
simple  fact  of  enjoyment,  the  same  shall  be  specially  alleged 
and  set  forth  in  answer  to  the  allegation  of  the  party  claiming, 
and  shall  not  be  received  in  evidence  on  any  general  traverse 
or  denial  of  such  allegation  (A). 

{k)  Before  the  passing  of  the  statute  2  &  3  Will.  4,  c.  71,  a  prescription  in 
a  que  estate  mnst  always  have  been  laid  in  the  person  who  was  seised  of  the 
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2^8  WiU,  if   fee  simple.    A  tenant  for  life,  for  years,  or  at  will,  or  a  copyholder,  oonld 
€.71,9,  S.       not  prescribe  in  this  manner,  by  reason  of  the  imb«cilitpr  of  their  estates; 

for  as  prescription  was  deemed  to  be  always  beyond  tune  of  memory,  it 

would  have  been  absurd  that  those  whose  estates  commenced  within  the 
memory  of  man  should  hare  prescribed  for  any  thing.  Therefore,  a  tenant 
for  life  must  have  prescribed  under  cover  of  the  tenant  in  fee  simple,  and  s 
copyholder  under  cover  of  his  lord.  (6  Rep.  60  a;  Fortesc.  340.)  The 
uniform  practice,  in  a  plea  justifying  under  a  right  of  common,  was  to  set 
out  the  title  to  the  common  specially,  by  showing  a  seisin  in  fee  of  the  land 
to  which  the  defendant  claimed  a  right  of  common,  either  in  himself  or  in 
some  other  person  under  whom  he  derived  titl^  and  then  to  prescribe  in 
the  que  estate  for  the  rijp^ht  of  common,  by  showing  the  right  to  have  been 
in  the  party  seised  in  tee,  and  all  those  whose  estate  he  had  in  the  land 
from  time  immemorial,  {drinutead  v.  Marlofv,4  T.  R.718;  1  Wms.  Saund. 
346,  n.  ( 1).)  And  if  the  defendant  was  lessee  for  years,  he  mast  have  shown 
the  seisin  in  his  lessor,  and  prescribed  in  him;  for  if  he  laid  the  prescrip- 
tion in  himself  it  was  bad.  (Cro.  Car.  599;  4  Rep.  88.)  As  where  a  de- 
fendant justified  under  a  riffht  of  common  of  pasture,  showing  a  demise  from 
a  freeholder  for  life  of  the  land  in  respect  oi  which  he  claimed,  and  averred 
that  he  the  defendant,  and  all  those  whose  estate  he  then  had,  and  his  land- 
lord, from  time,  &c.,  had  common  of  pasture  in  reqiect  of  the  demised 
premises,  it  was  held  upon  demurrer  to  be  a  bad  plea.  (Attorney- General 
V.  Gauntlett,  8  Y.  &  Jer.  98.)  But  by  the  above  section  in  actions  on  the 
case,  the  claimant  may  allege  his  right  generally;  and  in  pleading  to  actions 
of  trespass,  where  previously  it  would  have  beeoi  necessary  to  have  alleged 
the  right  to  have  existed  from  time  immemorial,  it  will  be  sufficient  to  allege 
the  enjoyment  thereof  as  of  right  hj  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed  during  the  period  provided  by  the  act,  and 
without  claiming  in  the  name  of  the  owner  of  the  fee. 

The  leading  provision  of  this  statute  is  in  favour  of  enjoyment  ''as 
of  right,''  that  is,  of  such  a  nature  that  its  origin  could  bie  reasonably 
referred  to  nothing  bat  some  right,  though  it  were  not  capable  of  being 
exactly  described.  (^Per  Lord  Senman,  C.  J.,  4  Q.  B.  355.  See  1  Exch. 
K.  286.) 

For  the  meaning  of  **  enjoyment  as  of  right,*'  see  lloJUe  v.  Brofen,  4  Ad. 
&  £11.  369,  quoted  ante,  p.  12. 

The  6th  section  gives  a  new  plea,  by  enacting,  that  in  certain  cases  it 
shall  be  sufficient  to  allege  the  enjoyment  "  as  of  right."  If  the  parties 
choose  to  avail  themselves  of  that  provision,  they  must  follow  the  very 
words;  and  if  they  neglect  to  do  so,  the  plea  is  bad,  and  the  omission  would 
be  ground  ^f  demurrer.  Since  this  statute,  it  is  usual  in  pleading  a  right 
of  way  to  plead  first  a  prescriptive  right,  then  a  right  of  way  existing  for 
the  last  forty  years,  and  then  a  right  of  way  existing  twenty  years,  and  so 
of  other  rights  under  that  statute.  {Per  Alderson^B.,  Earl  of  Stav^ord 
v.  JDunhar,  13  Mees.  &  W.  827.) 

A  plea  in  trespass  alleging  that  the  defendant  and  all  other  prior  occupiers 
of  a  certain  tenement,  for  twenty  years  next  before  the  commencement  of 
the  suit,  have  had,  used  and  actually  enjoyed  without  interruption,  and  of 
right  ought  to  have  had,  used  and  actually  enjoyed,  &c.  a  way  through  the 
loew  in  quo,  was  held  to  be  bad  after  verdict,  as  the  actual  enjoyment  was 
not  alleged  to  have  been  under  the  right  claimed,  and  tiie  enjoyment  therefore 
was  not  shown  to  be  "  as  of  right,"  according  to  the  6th  section.  iHolford 
V.  HanUneon,  1  Dar.  &  Mer.  478;  6  Q.  B.  684.')  The  plea  alleged  a  de- 
fective title,  and  came  within  the  reason  of  the  decision  in  jaclUon  t.  Pesked, 
1  Man.  &  6.  234.  The  distinction  between  a  defective  statement  and  the 
statement  of  a  defective  title  was  exemplified  in  Davis  v.  Black,  1  Q.  B. 
900,  and  Butter  v.  Chapman,  8  Mees.  &  W.  1. 
Matten  to  be  Where  a  defendant  pleads  an  enjoyment,  of  an  easement  for  thirty  years 

replied  BpeciaUy.     under  this  act,  and  the  plaintiff  relies  on  the  existence  of  a  life  estate,  or 

any  of  the  other  portions  of  time  which  by  sect  7  are  to  be  excluded  from 
the  computation  of  the  thirty  years,  not  being  incondstent  with  the  actual 
fact  of  enjoyment,  he  is  bound  under  the  5Ui  section  of  this  statute  to  plead 
such  life  estate,  &c.  specially.  {Pye  v.  Mum/ord,  L.  J.  1848,  Q.  B.  138;  12 
Jur.  678;  6  Dowl.  &  L.  414.) 
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It  has  been  decided  upon  this  section,  that  where  a  defendant  justifies   2  J^  8  Will.  4, 
mder  an  enjoyment  of  twenty  or  forty  years,  if  the  pUintiff  relies  npon  a       e.  71,  «.  5. 

licence  ooTering  ttie  whole  of  that  period,  he  must  reply  such  licence  spe*  -— — ^Z^Z 

cially:  bnt  a  licence  granted  and  acted  on  daring  the  period  may  be  given  mv^bei^ied 
in  evidence  under  the  general  trayerse  of  the  enjoyment  during  the  period  specially. 
alleged,  showing  that  there  was  not,  at  the  time  when  the  agreement  was 
made,  an  enjoprment  as  of  right;  and  so  the  continuity  is  broken,  which  is 
ineonsistent  with  the  simple  fact  of  enjoyment  during  the  forty  or  twenty 
years.  {TUkle  y.  Brofon,  4  Ad.  &  £11.  369;  6  Nev.  &  M.  2d0s- see  Lowry 
y.  Oath&rs,  I.  R,  6  C.  L.  98,  ante,  p.  6.) 

To  a  declaration  in  tresnass  qu.  ol.fr.  the  defendant  pleaded,  that  he  and  Licence  mutt  be 
the  former  occupiers  of  a  nouse  and  land  had  for  twenty  years  used  and  f^^J^'T?.^^'' 
enjoyed  as  of  rij^ht  a  certain  way  on  foot  and  with  horses,  &c.,  from  and  out  "^  claimed. 
of  a  common  highway,  towards,  into,  through  and  over  the  plaintiff's  close, 
to  the  defendant's  house  and  lands  and  back,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure.  The  replication  ayerred,  that  the  defendant, 
&e.  need  and  enjoyed  the  right  of  way  mentioned  in  the  plea,  but  they  did  so 
under  the  plaintiff's  leaye  and  licence.  At  the  triid  it  appeared,  that  the 
defendant  and  the  former  occupiers  of  his  house  and  land  had  an  admitted 
right  of  way  from  thence  oyer  the  loeui  in  quo  to  the  highway,  and  across  the 
highway  to  a  close  called  Beddings^  and  that  for  the  last  twenty  years  they 
hiSl  a  hcence  from  the  plaintiff  to  use,  wheneyer  they  pleased,  a  way  from 
the  defendant's  house  and  lands  oyer  the  2o0im  in  qtw  to  the  highway  and 
back,  when  they  had  not  any  intention  of  going  to  Beddings.  It  was  held, 
that  the  replication  was  not  supported  by  this  eridence,  and  that  the  plaintiff 
was  bound  to  show  a  licence  oo-extensiye  with  the  right  claimed  in  the 
plea  and  admitted  by  the  replication.  (^Colchester  y.  Bobert$j  4  Meea.  & 
W.  769.) 

The  asking  leaye  from  time  to  time  nnthin  the  forty  or  twenty  years  ETidenoe  admis- 
bieaks  the  continuity  of  the  enjoyment  as  of  right,  because  each  adiing  of  '^bie  under 
leaye  is  an  admission  that,  at  thi^  time,  the  asker  had  no  right ;  and  there-  s«uerai  tnvene. 
fore  the  eyidence  of  such  asking  within  the  period  is  admissible  under  a  •^■u°s  ^^^^ 
general  traverse  of  the  enjoyment  for  forty  or  twenty  years  as  of  right 
{Monmouthshire  Canal  Co.  y.  Harford,  1  Cr ,  M.  &  B.  614.  See  Tichle 
y.  Brown,  4  Ad.  &  £11.  883.)  Loxd  Denvian,  C.  J.,  said^  that  in  looking 
at  the  report  of  the  case  of  the  Monmeiethshire  Ckmal  Go.  v.  Harford  (1 
Cr.,  M.  &  B.  614;  5  Tyr.  68;  see  post),  we  find  that  the  decision  rests  on 
this  ground,  vis.  that  the  asking  leave  from  time  to  time  within  the  forty 
or  twenty  years  breaks  the  continuity  of  the  enjoyment  as  of  right,  because 
each  asking  of  leave  is  an  admission  that,  at  tbat  time,  the  sSker  had  no 
rif  ht ;  and  therefore  the  evidence  of  such  asking  within  the  period  is  ad- 
nussible  under  a  eeneral  traverse  of  the  enjoyment  for  forty  or  twenty  years 
as  of  right.  To  Qiis  ground  of  decision  we  quite  accede ;  and  it  will  follow, 
diat  not  only  an  asking  leave,  but  an  agreement  comTneneing  within  the 
period  may  be  given  in  evidence  under  the  general  traverse,  notwithstand- 
ing the  wOTds  of  the  5th  section ;  for  the  party  cannot  and  does  not  rely  on 
it  as  an  answer  to  an  enjoyment  as  of  right  which  he  confesses,  nor  as 
avoiding  anj  such  enjojrment  during  the  time  covered  by  tiie  agreement ; 
bnt  as  showing  that  tikere  was  not,  at  the  time  when  the  agreement  was 
made,  an  enjo^jrment  as  of  right ;  and  so  the  continuity  is  broken,  which  is 
ineonsistent  with  the  simple  fact  of  enjoyment  during  the  forty  or  twenty 
yeaiB.  (Tlokle  r.  Brown,  4  Ad.  &  £11.  883,  384.)  In  Beatly  v.  Clark 
(3  Seott,  268;  2  Bing.  N.  C.  709),  Tindal,  C  J.,  said,  «  Under  a  lepUcation 
denying  tbat  the  defendant  had  used  the  way  for  forty  years  as  of  right, 
and  without  interruption,  the  plaintiff  is  at  liberty  to  show  the  character 
and  description  of  the  user  and  enjoyment  of  the  way  during  any  part  of 
the  ttme^aa^  that  it  was  used  by  stealth,  and  in  the  absence  of  the  occupier 
of  the  dose,  and  without  his  knowledge ;  or  that  it  was  merely  a  precarious 
cnjoynient  by  leave  and  licence,  or  any  other  circumstances  which  negative 
that  it  wa9  an  user  or  enjoyment  under  a  claim  of  right ;  the  words  of  the 
5th  saction  not  being  inconsistent  with  the  simple  fact  of  enjoyment,  being 
referable,  ap  we  nnderstaad  the  statute,  to  the  fact  of  enjoyment  as  before 
stated  in  the  act,  vis.  an  enjoyment  claimed  and  exercised  as  of  right." 
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Prescription, 

In  OnUy  v.  Gardiner  (4  Mces.  &  W.  494),  it  was  decided,  that  nnity 
of  posseRsion  was  **  inconsistent  with  the  simple  fact  of  cnjojment  as  of 
right/'  and  therefore  need  not  be  speciallj  pleaded.  The  simple  fact  of 
enjoyment  referred  to  in  the  5th  section  is  an  enjoyment  **  as  of  right,"  and 
proof  that  there  was  an  occasional  nnity  of  possession  is  as  mnch  in  denial 
of  that  allegation,  as  the  occasionally  asking  permission  would  be.  In 
Clayton  ▼.  Corby  (2  Q.  B.  813),  it  was  held,  that  evidence  of  nnity  of 
possession  was  receivable  under  the  traverse  of  a  plea  of  enjoyment  for 
sixty  years,  inasmuch  as  snch  proof  went  to  show  that  the  enjoyment 
was  not  as  of  right.  (See  Pye  v.  Mumford^  6  Dowl.  &  L.  414.)  In 
trespass  quare  clautum  fregit^  to  a  plea  of  enjoyment  of  a  right  of  way 
over  the  plaintiff's  close,  by  the  occapiers  of  a  close  called  W.  for  twenty 
years  next  before  the  commencement  of  the  snit,  under  this  statute,  the 
plaintiff  replied  Uiat,  before  the  period  of  twenty  years  mentioned  in  the 
plea,  one  W.  C.  was  seised  in  fee,  as  well  of  the  close  mentioned  in  the 
declaration  as  of  the  close  called  W.,  and  continued  so  seised  daring  part  of 
the  said  period  of  twenty  years,  to  wit,  until,  &c.,  when  he  died  so  seised  ; 
it  was  held  bad  on  special  demurrer ;  for  that  unity  of  ^*in  was  not  incon- 
sistent with  the  right  as  alleged  in  the  plea,  and  unity  of  possession  (if  that 
were  meant  by  the  replication)  might  have  been  given  in  evidence  under  a 
traverse  of  the  right  as  alleged  in  the  plea.  {England  ▼.  Wall,  10  Mees.  & 
W.  699.) 

In  trespass,  upon  issue  joined,  whether  the  defendant  had  for  thirty  years 
enjoyed  as  of  right  a  certain  privilege,  &c.,  upon  the  plaintiff's  land,  the 
plaintiff,  in  order  to  raise  the  presumption  that  the  enjoyment  was  permis- 
sive, may  give  in  evidence  an  old  lease  made  to  the  defendant's  predecessor, 
and  expiring  immediately  before  the  commencement  of  the  thirty  years, 
whereby  the  lessee  was  entitled  to  the  privilege,  &c.,  during  the  term. 
It  is  not  necessary  in  snch  a  case  for  the  plaintiff  to  reply  the  lease 
specially  under  this  section.  (Clay  v.  Thackerah,  2  M.  &  Rob.  244; 
9  Carr.  &  F.  47;  ante,  p.  11.)  In  an  action  of  trespass  quare  clautum 
/regit,  it  was  also  held,  that  this  unity  of  possession  need  not  be  specially 
replied ;  and  that,  without  a  special  replication  under  the  5th  section,  the 
lease  of  the  land  to  B.,  and  letters  written  by  B.  while  lessee  of  the  mill, 
and  before  he  became  lessee  of  the  land,  were  receivable  in  evidence.  (/&.) 
And  it  was  held,  that  B.'s  lease  of  the  land  having  expired  more  than 
thirty  years  ago,  the  acts  of  the  occupiers  of  the  mill  in  repairing  the  banks 
ever  since  that  time,  without  any  leave  asked  by  them,  or  any  notice  from 
the  other  side  of  any  adverse  claim,  must  be  taken  to  be  done  as  of  right. 
(7*.) 

The  plea  under  this  act  was  of  a  right  of  way  for  the  occupiers  of  a  close 
for  twenty  years,  for  horses,  carts,  waggons,  and  carriages,  at  their  free  will 
and  pleasure.  The  replication  traversed  such  right.  It  was  held  that, 
under  the  issue,  the  plaintiff  might  show  that  the  defendant  had  a  right  of 
way  for  horses,  carts,  waggons,  and  carriages,  for  certain  purposes  only, 
and  not  for  all,  and  was  not  compelled  to  new  assign ;  and  might  show  that 
the  purpose  for  which  the  defendant  had  used  the  road,  and  in  respect  of 
which  the  action  was  brought,  was  not  one  of  those  to  which  the  right 
extended.  ( Cowling  v.  Higginson,  4  Mees.  &  W.  245.)  In  an  action  of 
trespass  quare  cla^isum /regit,  defendant  justified  the  acts  complained  of, 
as  having  been  done  in  exercise  of  a  right  of  way  for  foot  passengers. 
Plaintiff  taking  issue  upon  that,  gave  evidence  at  the  trial  that  defendant 
had  used  the  alleced  pathway  with  horses  and  carts.  Held,  that  the  exces- 
sive user  should  have  been  new  assigned.  {Lane  v.  Hone,  I.  R.,  6  C.  L. 
232.)  It  is  sufiBcient  primd  /aeie  proof  of  a  prescription  for  a  genera! 
easement  as  a  right  of  way  for  all  purposes  to  show  the  actual  exercise  cf 
the  right  for  more  than  twenty  years  for  all  the  pcuposes  to  which  the  use 
or  enjoyment  of  the  premises  at  different  times  required  its  exercise, 
although  for  some  of  those  purposes  it  appears  that  it  was  first  used,  in 
fact,  within  that  period.  {Dare  v.  Heathcote,  26  L.  J.,  Exch.  245.) 
Hence,  where  a  right  of  way  was  pleaded  for  cattle  and  carts,  and  it 
appeared  that  the  right  had  been  used  for  cattle  for  more  than  twenty 
years,  and  had  for  the  first  time  been  used  for  carts  within  that  period  on 
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tbe  first  occasion  which  had  arisen  reqairing  its  use  in  that  manner }  it  was 
held  that  the  evidence  was  enough  to  go  to  the  jury,  as  raising  a  presump- 
tion that  the  right  had  existed  to  the  general  extent  to  which  it  was  claimed, 
althoogh  it  had  not  been  exercised  for  a  period  so  long  as  in  itself  to  create 
a  pn»cription.    (lb.) 

In  cases  of  prescription  the  allegation  mast  be  proved  as  laid.  Thus,  in 
replevin,  if  the  defendant  avow  taking  the  cattle  as  damage  feasant,  and 
the  plaintiff  plead  in  bar  a  right  of  common,  and  aver  that  the  cattle  were 
levant  and  couchant,  on  which  averment  issue  is  joined,  proof  only  for  part 
of  the  cattle  will  not  be  sufficient,  for  the  issue  is  upon  the  whole.  (2  Roll. 
Abr.  706:  5  Rep.  79;  4  Rep.  29  b;  1  Campb.  318.  See  2  H.  Bl.  224.)  But 
though  a  partj  must  prove  a  prescriptive  right  commensurate  with  the  right 
claimed,  he  will  not  be  precluded  from  recovering,  because  he  proves  a 
more  ample  right  than  what  he  claims.  Evidence  of  a  right  of  common  for 
sheep  and  cows  will  support  a  plea  prescribing  for  common  only  for  sheep. 
cCro.  Eli*.  722;  1  Taunt  142;  West  v.  Andrews,  1  B.  &  Cr.77.)  A  party 
may  prescribe  for  less  than  he  proves,  but  that  implies  that  the  lesser  right 
claimed  is  included  in  the  greater.  (Bailey  v.  Appleyardy  8  Ad.  &  £11. 
167.)  Where  a  plaintiff  claimed  a  right  of  common  for  all  his  commonable 
cattle,  and  the  proof  was  that  he  had  turned  on  all  cattle  that  he  kept,  but 
that  he  had  never  kept  any  sheep ;  it  was  held  to  be  evidence  of  a  right 
for  all  commonable  cattle,  which  ought  to  have  been  left  to  the  considera- 
tion of  the  jury.  It  might  have  been  otherwise  if  there  had  been  evidence 
of  the  plaintiff  having  kept  cattle  which  he  did  not  tnm  on.  A  right  of 
common  was  held  to  ^  well  laid  as  ''for  sheep  at  all  times  of  the  year;" 
though  it  was  proved  to  be  subject  to  folding  the  sheep  at  night  in  a  certain 
farm,  the  expression  being  held  to  mean  all  usual  times.  {Manifold  v. 
Pennington,  4  B.  &  Cr.  161 ;  Brook  v.  Willet,  2  H.  Bl.  224.)  Where  in 
debt,  for  not  setting  out  tithe  of  hay,  plainflff  averred  that  there  was  a 
certain  annual  custom  as  to  setting  out  the  tithe  "  within  the  parish,  and 
the  limits,  bounds  and  tithable  places  thereof;"  it  was  held,  that  such  aver- 
ment was  proved,  for  that  the  custom  prevailed  in  aU  parts  of  the  parish 
where  tithe  of  hay  was  set  out,  and  that  proof  of  a  modus  for  hay  in  one 
township  made  no  difference.  (JPigott  v.  Bayley^  6  B.  &  Cr.  16.)  Where 
a  plaintiff  claimed  an  easement  of  hanging  linen  across  a  yard  for  drying 
them,  larger  than  that  proved,  the  court  refused  to  allow  the  plaintiff  to 
amend  on  payment  of  costs,  inasmuch  as  he  was  not  thereby  precluded 
from  bringing  another  action,  if  he  were  interrupted  in  the  enjoyment  of  the 
limited  right.  {Drewell  v.  Towler,  3  B.  &  Ad.  736. )  The  general  rule  of 
pleading  in  cases  of  tort  is,  that  it  is  sufficient  if  part  only  of  the  allegation 
stated  in  the  declaration  be  proved,  provided  that  what  is  proved  affords 
a  ground  for  maintaining  the  action,  supposing  it  to  have  been  correctly 
stated  as  proved.  There  is  an  exception,  however,  to  this  rule,  which  is, 
where  the  allegation  contains  matter  of  description.  There,  if  the  proof 
given  be  different  from  the  statement,  the  variance  is  fatal.  {Ricketts  v. 
Salway^  2  B.  &  Aid.  363.  See  Beadsworth  v.  TorMngton,  I  Q.  B.  782 ; 
Brunton  v.  Hall,  lb.  792.)  If  the  allegation  of  right  be  divisible,  it  seems 
that  the  plaintiff  is  entitled  to  a  limited  verdict  for  a  divisible  part  of  the 
right  alleged,  though  he  fails  to  prove  the  residue.  ( See  Giles  v.  Cfroves, 
12  Q.  B.  721 ;  1  Chit.  PI.  400,  7th  ed. ;  BuUen  and  Leake's  Precedents  of 
Pleadings,  285,  711,  3rd  ed.) 

The  latter  part  of  the  5th  section,  in  express  terms,  applies  only  to  rights 
which  can  be  claimed  by  the  occupiers  of  a  tenement  in  respect  of  it,  which, 
>'-  has  been  contended,  is  confined  to  a  claim  appendant  or  appurtenant, 
aul  does  not  apply  to  a  right  in  gross,  as  a  right  to  take  the  whole  pas- 
tnruge  in  gross,  (See  6  Mees.  &  W.  402;  6  Mees.  &  W.  540;  7  M^s.  & 
W.  81.)  It  is  questionable  whether  a  right  of  common  in  gross  be  within 
this  statute.  Parke,  B.,  said,  "  If  the  only  question  had  been  whether  a 
right  of  common  in  gross  be  within  the  5th  section,  we  should  probably 
have  g^ranted  a  rule  iot  the  purpose  of  giving  that  question  further  con- 
sideration, although  we  might  be  dispos^  to  think  that  the  present  case  is 
within  the  equity  of  the  statute."  (  Welcome  v.  Upton,  6  Mees.  &  W.  642. 
See  &  C.  5  Mees.  &  W.  404*    See  also  per  WilUs,  J.,  Bailey  v.  Stevens, 
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6.  In  the  several  cases  mentioned  in  and  provided  for  by 
this  act,  no  presumption  shall  be  allowed  or  made  in  favour  or 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjovment 
of  the  right  or  matter  claimed  for  any  less  period  of  tmie  or 
number  of  years  than  for  such  period  or  number  mentioned  in 
this  act  as  maj  be  applicable  to  the  case  and  to  the  nature  of 
the  claim  (/  ). 

(/ )  This  aection  forhlde  a  presumption  in  favonr  of  a  claim  to  be  drawn 
from  a  less  period  of  enjoyment  tnan  that  prescribed  bj  the  statute. 
{Bright  y.  Walker,  1  Cr.,  M.  &  Rose  222  ;  ante,  pp.  9, 10.) 

The  **  interruption  **  which  defeato  a  prescriptive  nght,  under  this  statute, 
is  an  adverse  obstruction,  not  a  mere  discontinuance  of  user  bj  the  claim- 
ant himself.  In  a  case  under  the  1st  section,  if  proof  be  given  of  a  rif ht 
of  enjoyment  at  the  time  of  action  brought,  and  thirty  vears  before,  but 
disused  during  any  part  of  the  intermediate  time,  it  is  always  a  question 
for  the  jury  whetner  at  that  time  the  risht  had  ceased  or  was  still  sub- 
stantially enjoyed.  The  inference  to  be  drawn  from  the  facts  proved  on 
this  point  is  not  a  presumption  within  the  6th  section.  Where  a  com- 
moner had  ceased  to  use  the  common  during  two  years  of  the  thirty,  having 
no  commonable  cattle  at  the  time,  but  had  used  it  before  and  after  :  it  was 
held,  that  a  jury  were  justified  in  finding  a  continued  enjoyment  of  the 
right  during  thirty  years.  (  Carr  y.  Foster,  8  Q.  B.  581 ;  2  Gale  &  D.  763. 
See  Hall  v.  Swift,  4  Bing.  N.  C.  881.) 

The  meaning  of  this  section  seems  to  be  that  no  presumption  or  inference 
in  support  of  the  claim  shall  be  derived  from  the  oare  fact  of  user  or  en- 
joyment for  less  than  the  prescribed  number  of  years ;  but  when  there  are 
otnor  circumstances  in  addition,  the  statute  does  not  take  away  from  the 
fact  of  enjoyment  for  a  shorter  period  its  natural  weight  or  evidence,  so  as 
to  preclude  a  jury  from  taking  It  along  with  other  circumstances  into  con- 
sideration as  evidence  of  a  grant.  ( Per  Lord  Wetthury,  Hdnmer  v.  Chance, 
13  W.  R.  656  ;  34  L.  J.,  Ch.  416.) 


Pfovlflo  for  per- 
BODfl  under  dto- 
abiUtka. 


VII.  Disabilities. 

7.  Provided  also,  That  the  time  dariBg  which  any  person 
otherwise  capable  of  resisting  anj  claim  to  any  of  the  matters 
before  mentioned  shall  have  been  or  shall  be  an  infant,  idiot, 
non  compos  mentU^  feme  covert^  or  tenant  for  life,  or  daring 
which  any  action  or  suit  shall  have  heen  pending,  and  which 
shall  have  heen  diligently  prosecuted,  until  abated  by  the  death 
of  any  party  or  parties  thereto,  shall  be  excluded  in  the  compu- 
tation of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible  (m). 

(m)  It  is  the  intention  of  the  act,  that  an  enjoyment  of  thirty  year«,  or 
twenty  years,  shall  be  of  no  avail  against  an  idiot  or  other  person  labouring 
under  incapacity,  but  that  one  of  sixty  or  forty  years  shall  confer  an  abeo- 
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late  tiOe,  even  agaiitft  parties  under  diaabilUies.    (See  Wright  y.  WlUiams^    2  4^8  WtlL  4, 
1  TjT.  &  Gr.  392  ;  1  Mees.  8c  W.  77.)    This  section,  it  is  to  be  obserred*       e.  71,  s.  7. 

in  express  terms  excludes  the  time  that  the  person  (who  is  capable  of  re-  

iisdiiz  the  claim)  is  tenant  /or  life.    During  the  period  of  a  tenancy  for 

Kfe,  une  exeroBe  of  an  easement  will  not  affect  the  fee ;  in  order  to  do  that 

diere  must  be  that  period  of  enjoyment  against  an  owner  of  the  fee. 

{Bright  r.  Walker,  1  Cr.,  M.  &  B.  222 ;   ante,  pp.  9,  10.)     The  cases  Cmm  where  right 

when  the  right  is  declared  by  the  statute  to  be  absolute  and  mdefeasible  ^^^ciandatmo- 

wen  as  f<Aow8.    By  the  1st  section,  where  the  right,  profit  or  benefit  shall 

bate  been  taken  as  required  for  the  full  period  of  sixty  years,  the  right  shall 

be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  £e  same 

was  taken  and  enjoyed  by  some  consent  or  agreement  expressly  made  or 

gtveQ  fo  that  purpose  by  deed  or  writing.    By  the  2nd  lection,  where  any 

way  or  easement,  or  any  watereonrse,  or  the  use  of  any  water,  shall  hare 

hem  enjoyed  as  therein  mentioned  for  the  full  period  of  forty  years,  the 

ri(g^t  thereto  is  made  absolute  and  indefeasible,  unless  it  shall  appear  that 

the  same  was  enjoyed  by  some  consent  or  agreement  expressly  given  or 

made  for  that  purpose  Inr  deed  or  writing.    By  the  3rd  section,  the  enjoy- 

nent  of  light  for  the  nill  period  of  twenty  years  without  intermptioa  is 

made  absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was 

enjoyed  by  some  consent  or  agreement  expressly  made  or  given  for  that 

punioee  by  deed  cr  writing. 

A  claim  was  defeated  by  proof  of  an  outstanding  life  esteto  under  this 
Kction.    (ffale  v.  Oldroyd,  14  M.  &  W.  739.) 

Under  sectSL  1,  4  and  7  of  this  act,  an  enjoyment  as  of  right  for  thirty 
▼eats  next  before  the  commencement  of  an  action,  may  be  proved  by  show- 
ing that  the  party  has  enjoyed  for  several  periods  amounting  together  to 
thirty  years,  and  that  during  the  whole  time  between  such  periods,  and 
between  the  last  of  them  and  the  action  (if  such  period  intervened),  the 
estate  over  which  the  right  has  been  exercised  was  in  the  hands  of  a  tenant 
for  life.  The  defendant  pleaded  generally,  that  he  had  enjoyed  as  of  right 
for  thirty  years  next  before  the  commencement  of  the  action ;  the  plaintifi^ 
replied  i^t  a  life  estote  was  outstending  for  twenty-seven  of  the  said  thirty 
years ;  the  defendant  rejoined  that  such  estate  did  not  continne  during  any 
part  of  the  said  thirty  years :  and  issue  was  thereupon  joined.  The  de- 
fendant proved  enjoyment  during  two  periods,  amonntlDg  together  to  thirty 
years ;  one  period  before  and  one  after  the  life  estete.  It  was  held,  that 
the  di^endant's  issue  was  proved,  and  that  as  the  plaintiff  had  replied  and 
set  up  a  tenancy  for  life  he  excluded  the  term  of  such  tenancy,  and  drove 
the  defendant  to  show  thirty  years'  enjoyment,  either  wholly  before  the 
tenancy  for  life  if  it  had  sttU  subsisted,  or  partly  before  and  partly  after, 
whereas  in  this  ease  it  had  determined.    {Clayton  v.  Corby,  2  Q.  B.  813.) 


VEQ.  Tike  excluded  from  forty  tears. 

8.  Provided  always,  and  be  it  further  enacted,  That  when  what  ume  to  be 
any  land  or  water  upon,  over,  or  from  which  any  such  way  or  JJung  oieterm" 
other  convenient  ( ft)  watercourse  or  use  of  water  shall  have  of  lony  yean 
been  or  shaU  be  enjoyed  or  derived,  hath  been  or  shall  be  held  ^T*"''^  ***'  ^^^ 
under  or  by  virtue  of  any  term  of  life,  or  any  term  of  years  ex- 
ceeding three  years  from  the  granting  thereof,  the  time  of  the 
enjoyment  of  any  such  way  or  other  matter  as  herein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be  ex- 
cluded in  the  computation  of  the  said  period  of  forty  years,  in 
case  the  daim  shall  within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  resisted  by  any  person 
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Omlnlon  of 
ment  In  8th 
section. 


2  ^*  8  Will.  At  entitled    to    any  reversion    expectant   on   the   determination 
C'  71»  *•  8-      thereof  (o). 

(n)  The  words  of  the  2nd  section  extend  to  all  easements ;  bnt  the  word 
"  easement"  is  omitted  in  the  8th  section.  There  seems  reason  for  thinking 
that  the  word  convenient  has  crept  into  the  8th  section  instead  of  the  word. 
"  easement,"  for,  with  that  exception,  the  expressions  in  the  two  sections 
are  the  same.  It  does  not  appear  why  it  should  be  supposed  that  the 
legislatore  wonld  have  neglected  to  protect  the  interests  of  reversioners  in 
the  case  of  other  easements  than  wajs  and  waterconrses.  (See  Wright  ir. 
Williams,  1  Tyr.  &  G.  390;  1  Mees.  &  W.  77.) 

(0)  According  to  the  7th  section  a  tenancy  for  life  is  included  in  the 
period  of  forty  years ;  the  8th  section  only  takes  it  out  on  condition  that 
the  reversioner  shall  bring  his  action  within  three  years  after  its  determi* 
nation  ;  a  user  of  forty  years  confers  a  prinid  facie  title,  which  is  good, 
unless  the  reversioner  pursues  his  remedv  within  the  three  years.  (  Wright 
V.  Williamg,  1  Tyr.  &  G.  893;  1  Mees.  &  W.  77.)  The  effect  of  the  8th 
section  is  not  to  unite  discontinuous  periods  of  enjoyment,  bnt  to  extend 
the  period  of  continuous  enjoyment,  which  is  necessary  to  give  a  right,  bj 
BO  long  a  time  as  the  land  is  out  on  lease,  subject  to  the  condition  therein 
mentioned.    {Onley  y.  Gardiner,  i  Mees.  &  W.  600.) 

Under  the  7th  and  8th  sections  of  this  act,  the  time  during  which  the 
servient  tenement  has  been  under  lease  for  a  term  exceeding  three  years, 
is  to  be  excluded  from  the  computation  of  forty  years'  enjoyment,  but  not 
from  the  computation  of  an  enjoyment  for  twenty  years.  {Palk  v.  Skinner ^ 
18  Q.  B.  568.)  The  8th  section  applies  expressly  to  the  computation  of  an 
enjoyment  for  forty  years;  and  it  would  be  contrary  to  all  rules  of  con- 
struction to  hold,  that  it  applies  also  to  the  computation  of  an  enjoyment 
for  twenty  years.    {Per  Erie,  J.,  lb.  676.) 

Where  a  replication  to  a  plea  of  enjoyment  of  an  easement  for  forty 
years,  under  this  act,  sets  up  a  life  estate  in  order  to  bring  the  case  within 
the  8th  section  of  the  act,  it  must  show  that  the  plaintiff  is  the  party 
entitled  to  the  reversion  expectant  upon  such  life  estate.  {Wright  ▼• 
Williams,  1  M.  &  W.  100.) 


Kepllcatlon  of  life 
estate. 


Not  to  extend  to 
Scotland  or 
Ireland. 


Commencement 
of  act. 


9.  This  act  shall  not  extend  to  Scotland  or  Ireland  (p). 

(p)  This  act  has  been  extended  to  Ireland  by  21  &  22  Vict,  c  42,  see 
ante,  p.  2,  n.  (a). 

10.  This  act  shall  conoimence  and  take  effect  on  the  first  daj 
of  Michaelnoias  Term  now  next  ensuing. 


Op  Subjects  included  in  the  Prescription  Act. 

1.  Of  the  Nature  of  Prescription. 

2.  Of  Rights  of  Common. 

8.  Of  the  Presumption  of  Grants  of  Easements  and  of  Licences, 

4.  Of  Rights  of  Way, 

6.  Of  Watercourses. 

6.  Of  the  Right  to  Pews, 

7.  Of  the  Right  to  Light  and  Air. 


Nature  of  pre- 
•cription. 


(1.)  OF  THE  NATURE  OF  PRESCRIPTION. 

Every  species  of  prescription  by  which  property  is  acquired  or  lost  is 
founded  on  this  presumption,  that  he  who  has  a  quiet  and  uninterrupted 


of  the  Nature  of  Prescription. 

pooBcniiion  of  any  thin^  for  a  certain  namber  of  years  is  supposed  to  have  a 
just  light,  without  which  he  would  not  have  been  suffered  to  continue  in  the 
enjoyment  of  it;  for  a  long  possession  may  be  considered  as  a  better  title 
tfaiin  can  commonly  be  produced,  as  it  supposes  an  acquiescence  in  all  other 
claimants,  and  that  acquiescence  also  supposes  some  reason  for  which  the 
claim  was  forborne.  (1  Domat,  461.)  The  most  ancient  and  distinguished 
writers  on  the  common  law  of  England  have  recognized  the  principle,  that 
a  right  to  any  incorporeal  hereditament  may  be  acquired  by  length  of  time. 
This  mode  of  acquisition  they  have  AenommBA^pretoription,  "prascriptio 
ett  tituluM  ex  «iu  et  tempore  tubgtantiam  capiens  ab  authoritate  legis" 
(Co.  litt.  113  b.)  Every  prescription  supposes  a  grant  once  made,  and  af  teiv 
wards  lost,  and  therefore  nothing  can  be  claimed  by  prescription  which  in 
its  nature  could  not  have  been  granted.  Provision  was  made  against  the 
insecurity  to  property  for  want  of  a  reasonable  term  of  limitation  by  the 
Stat.  3  £dw.  I.  ( Westm.  1 ),  c.  89,  by  protecting  possession,  when  as  old  as 
Kichard  I.,  against  certain  legal  proceedings.  By  analogy  to  that  statute, 
the  term  of  legal  memory  was  fixed  at  the  same  period;  but  asnoproTision 
was  made  to  &ift  the  period,  in  consequence  of  the  continual  lapse  of  time, 
the  reign  of  Richard  I.  was  left  as  the  point  from  which  legal  memory  was 
dated.  Hence,  in  order  to  constitute  a  prescription  previously  to  2  &  3 
Will.  4,  c.  71,  the  enjoyment  must  have  existed  time  out  of  mind,  or,  in  other 
words,  must  have  commenced  antecedent  to  the  reign  of  Richard  I.  (Bract. 
L.  2,  c.  22;  3  Lev.  160;  1  Bl.  Comm.  76;  2  Id.  263.)  The  period  called 
legal  memory ,  in  contradistinction  to  living  memory,  commenced  in  1 189. 
(Co.  LitL  114  b;  2  Inst.  238;  2  Yes.  sen.  511.)  But  in  order  to  make 
persons  on  the  alert  in  guarding  their  rights,  and  to  prevent  disputes 
respecting  rights  whieh  have  been  long  and  peaceablv  enjoyed,  the  courts 
have  interpreted  an  enjoyment  of  an  incorporeal  right  for  the  period  of 
forty  years,  or  even  twenty  years,  unless  rebutted  by  other  circumstances, 
presumjrtive  evidence  that  the  right  has  existed  time  out  of  mind,  and  con- 
sequently (unless  its  origin  could  be  proved)  a  sufficient  foundation  for 
esUhlishing  a  prescriptive  right  (10  East,  476;  2  Brod.  &  Bing.  403; 
Cowp.  215;  2  Wils.  23.)  And  accordingly  a  regular  usage  for  twenty 
years,  not  explained  nor  contradicted,  was  that  upon  which  many  public 
and  private  rights  were  held,  and,  where  there  was  nothing  to  contravene 
public  policy,  was  sufficient  to  establish  a  custom.  {^Rex  v.  Joliffe^  2  B.  & 
Cr.  54;  6  East,  214;  2  Wms.  Saund.  175,  a,  d.  See  ^T^  Free  I'\Mlier9  of 
WhiUtahle  v.  Oann,  1 1  C.  B.,  N.  S.  412.)  But  since  the  stat  2  &  3  Will.  4, 
c  71,  a  title  to  subjects  included  in  the  first  section  of  that  act  cannot  be 
established  by  an  enjoyment  for  a  less  period  than  thirty  years,  ante,  p.  3. 
To  every  prescription  there  were  two  inseparable  incidents— time  and 
usage.  (Co.  Litt.  1 13.)  Prescription,  'and  time  whereof  no  memorpr  run- 
neth to  the  contrary,  were  all  one  in  law.  (Litt.  s.  170.)  And  this  was 
nnderstood  not  only  of  the  memory  of  any  one  living,  but  also  of  proof 
by  any  record  or  writing,  or  otherwise,  to  the  contrary,  which  was  oon- 
ndered  within  memory.  (Co.  Litt  115  a.)  Thus  a  lease  of  ground  for 
fifty-six  years  to  be  a  passage  negatived  a  prescription,  and  suffering  it  to 
be  used  ror  three  or  four  years  after  the  expiration  of  the  lease  was  held  not 
to  amount  to  a  gift  to  the  public.  {Rex  v.  Hudson,  Str.  909.)  A  pre- 
scription ought  to  be  certain;  therefore  a  prescription  for  copyholders  to 
pay  to  the  lord  for  a  fine  upon  death  two  years*  rent  or  less  is  bad. 
(Com.  Dig.  Prescription  (E.  3) ;  see  Att.-Oen,  v.  Mathias,  4 K.  &  J.  592.) 
And  a  prescription  ought  to  be  reasonable;  and  therefore  a  man  cannot 
prescribe  for  an  heriot  upon  the  death  of  every  stranger  within  his  manor. 
( Id.  (£.  4).)  But  it  may  be  reasonable,  although  unusual  or  inconvenient,  as 
for  a  way  over  a  churchyard,  or  through  a  church.  (2  Roll.  Abr.  265, 1. 40.) 
A  right  by  prescription  to  incorporeal  hereditaments  is  founded  on  im- 
memorial usage,  as  where  a  person  shows  no  other  title  to  what  he  claims 
thsA  that  he,  and  those  under  whom  he  claims,  have  immemorially  used  to 
enjoy  it  Snch  a  prescription  differs  from  custom  in  this  respect,  that  a 
custom  is  properly  a  loou  usage,  not  annexed  to  the  person, — such  as  the 
custom  that  all  the  copyholders  of  a  manor  have  common  of  pasture  upon 
afwrticnlar  waste;  whereas  prescription  is  always  annexed  to  a  particular 
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Prescription. 


Sappotef  a  grant 


Twenty  year**  en- 
joyment pre- 
sumptive evidence 
of  prescriptive 
right. 


Prescription  must 
be  certain  and 
reasonable. 


Difference  be- 
tween custom 
and  pra^cription. 
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Pretcrlptlon. 


Profit  K  prendre 
in  Auother't  loU 
mutt  be  claimed 
hy  preacription. 


Prescription. 

peraoD.  (Co.  Litt  113  b(  4  Bep.  31  b.)  This  kind  of  prcscriptkHi  is  at 
two  lorts, — eitbei  a  personal  right,  which  has  been  exerdiwd  by  a  man  and 
his  ancestors;  or  a  right  attachwl  to  the  ownership  of  a  particular  estete, 
and  only  exercisable  by  those  who  are  seised  of  the  estate.  The  first  is 
termed  a  prescription  in  the  person  t  the  second  is  called  a  prescriptioa  in 
a  que  eitate,  which,  in  plain  JSnglish,  means  a  right  or  privilege  claimed  hy 

?rescription  as  annexed  to  and  going  along  with  particular  lands.     CGo* 
itt.  18  b,  121  a;  3  Gwill.  1291.)    As  to  iM^scribing  in  qu€  estate,  see  note 
to  2  ft  8  Will.  4,  c.  71,  s.  6,  ante,  p.  21. 

The  same  rights  may  be  claimed  either  by  custom  or  prescription :  (bat 
^K^Blenritt  ▼.  Tregonninq,  8  Ad.  &  £11. 688;  Padnnck  ▼.  Ehiqkt,  7  £xch. 
854).  Cnstom  is  local,  prescription  personal:  and  the  difference  lies  in 
the  mode  of  claim  suited  to  the  difference  of  the  claimants.  Where  the 
claimant  has  a  weak  and  temporary  estate^  he  cannot  claim  in  his  own 
right,  bnt  must  have  recourse  either  to  the  place,  and  allege  a  custom 
there,  or  if  he  prescribes  in  the  que  eetate,  it  must  be  nnder  cover  of  the 
tenant  in  fue.  The  case  of  copyholders  claiming  common  by  cnstom  is  a 
strong  instance.  So  occupiers  of  bouses  may  set  up  a  cnstom  to  cut 
turves.  (Bean  v.  Bloom,  2  Bl.  R.  928;  A  C.  8  Wila.  466  ;  Sharp  v. 
LotHher,  Oss.  temp.  Hardwicke,  293;  bnt  see  Knight  t.  King,  20  L.  T.,  N.  S. 
494.)  And  althoneh  inhabitants  cannot  prescribe,  thev  may  all^e  a 
custom  to  have  a  rignt  of  common.  ( Vin.  Abr.  Cnstom  (B.  2);  Owen,  71.) 
The  inhabitants  of  a  town  cannot  by  that  name  and  description  prescribe 
for  an  easement  in  alieno  $olo;  but  where  snch  a  claim  has  been  allowed, 
it  will  be  found  to  have  been  invariably  rested  on  the  ground  of  cnstom, 
and  not  of  prescription.  (Co.  Litt  8  a ;  Day  v.  Savadge,  Hob.  86,  5th 
edit.;  Gatemard's  oaee,  6  Rep.  60  b;  i9.  ^.  as  amith  v.  Oateward,  Cro.  Jac 
162;  Baher  v.  Brereman,  Cro.  Car.  418;  lUeh  v.  Bawling,  2  H.  BI. 
898.)  As  to  the  claims  to  rights  of  common  by  prescription  in  the  case  of 
freeholders,  and  by  custom  in  the  ease  of  copyholders,  see  the  judgments  in 
Warrioh  v.  Queen'e  College,  Oaford,  L.  R.,  10  Eq.  105  ;  6  Ch.  716. 

A  cnstom  which  had  exi9ted  from  time  immemorial  without  interruption 
within  a  certain  place,  an4  which  is  certain  and  reasonable  in  itself,  obtains 
the  force  of  a  law,  and  if  in  effect  the  common  law  within  tibat  plac»  to 
which  it  extends,  though  contrary  to  the  general  law  of  the  realm.  In 
the  case  of  a  cnstom,  therefore,  it  is  unnecessary  to  look  out  for  its  origin ; 
bnt,  in  the  case  of  prescription,  which  founds  itself  npon  the  presumption 
of  a  gprant  that  has  been  lost  by  process  of  time,  no  prescription  can  have 
had  a  legal  origin  where  no  grant  could  have  been  made  to  support  it. 
Thns  a  custom  for  all  fishermen  within  a  certain  district  to  dry  their  nets 
npon  the  land  of  another  might  well  be  a  good  custom,  as  it  was  held  in 

5  Co.  84;  and  yet  a  grant  of  snch  an  easement  to  fishermen  within  the 
district  eo  nomine  might  well  foe  held  to  be  void.    {Loehwood  v.  Wood, 

6  Q.  B.  64,  66.)    See  further  as  to  the  distinction  between  cnstom  and 
prescription  proper,  Brown's  Law  of  Limitation,  pp.  134,  209. 

A  profit  claimed  out  of  another  man's  soil  must  be  alleged  by  way  of 
prescription,  and  not  by  way  of  custom,  for  a  cnstom  to  ti&e  a  profit  in 
alieno  solo  is  bad  {Blemtt\,  Tregonning,  8  Ad.  &  £11.  676  ;  see  9  C.  B., 
N.  S.  682),  bnt  an  easement,  as  a  right  of  way  in  alieno  solo,  may  be 
claimed  by  custom.  {GHmetead  v.  Marhw,  4  T.  R.  717.)  The  reason 
why  a  profit  h  prendre  cannot  be  supported  by  a  custom  in  an  indefinite 
number  of  people  is,  that  the  subject  of  iJie  profit  h  prendre  wonld  in -that 
case  be  liable  to  be  entirely  destroyed.  {Per  Lord  Campbell,  C.  J.,  Bace 
V.  Ward,  4  Ell.  &  Bl.  705.)  It  was  observed  by  Lord  Benman,  C.  J., 
"  That  it  mi^ht  be  collected  from  the  case,  Bay  v.  Savadge,  Hob.  86,  86, 
that  that  which  is  matter  of  interest,  as  the  taking  a  profit  from  the  soil, 
must  for  its  existence  have  some  person  in  whom  it  is;  and  a  flnx  body, 
which  has  no  entirety  or  permanence,  cannot  take  that  interest,  which  by 
the  supposition  is  immemorial  and  permanent,  because,  from  its  nature,  it 
cannot  prescribe  for  anything.  Necessity,  however,  will  control  tibis :  the 
case  of  common  of  pasture  exemplifies  both  the  rule  and  the  exception ;  in 
itself  it  is  an  interest;  it  is  the  taking  a  profit  from  the  soil;  it  is  properly 
matter  of  prescription.    If  the  copyholders  of  one  manor  will  claim  it  in  the 
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vtttes  of  mnother,  they  must,  because  they  can,  do  so  by  prescribing  in  the 
name  of  their  lord,  who,  in  the  eye  of  the  law,  by  reason  of  his  estate,  has 
ndi  a  permanence  as  enablee  him  to  prescribe;  bat,  if  they  claim  it  in  his 
vartes^  they  eannot  prescribe  in  their  own  names  and  rights  by  reason  of 
the  want  of  permanence;  nor  can  they  in  their  lord's  name,  for  he  cannot 
ciaia  common  in  his  own  land;  they  are,  therefore,  from  necessity , allowed 
to  claim  it  by  costom.  But  what  is  the  necessity  ?  that  growing  ont  of  the 
original  compact,  when  they  received  permission  to-cnltivate  for  their  own 
benefit,  and  on  condition  of  certain  sendees,  certain  portion  of  their  lord's 
land.  That  compact  incladed  the  right  of  common  on  the  lord's  waste ; 
and  the  law  wiU  not  suffer  that  right  to  want  a  legal  chaimcter,  and  so  be 
withoat  the  means  of  its  legal  enforcement,  though  at  the  expense  of  strict 
keal  reasoning.  In  the  some  way,  the  right  now  in  question  must  have 
oigioated  in  each  instance  in  a  virtual  contract:  the  owner  has  permitted 
the  tinner  to  enter  and  work,  when  he  did  not  work  himself  or  devote  his 
waste  exclusiTely  to  other  purposes  by  indosnre,  on  the  condition  that  the 
tinner  shall  render  to  him  a  certain  portion,  fixed  by  custom,  of  the  prodnee 
of  ^  mine.  Here,  as  in  the  instance  of  a  common,  the  thing  as  in  its 
natnre  to  be  claimed  by  prescription  only;  but  they  who  have  it,  uid  ought 
to  have  it  in  justice,  cannot  prescribe  for  it  from  necessity;  therefore^  £at 
the  mdoubted  right  may  not  be  defeated,  they  shall  be  allowed  to  cljum  it 
by  custom.*'    iRagera  v.  Brenton,  10  Q.  B.  60,  62.) 

In  that  case  the  plaintiff  claimed  under  the  following  custom,  which  the 
jary  found  to  exist  in  fact:  any  person  may  enter  on  the  waste  land  of 
another  in  OonymaU,  and  mark  oat  by  four  comex  boundaries  a  certain 
srea;  a  written  description  of  the  plot  of  land  so  marked  with  metes  and 
bounds,  and  the  name  of  the  person  for  whose  use  the  proceeding  is  taken 
is  recorded  in  an  immemorial  local  court,  called  the  Stannary  (>>art,  and 
proclaimed  at  three  successive  courts  held  at  stated  intervals;  if  no  objec- 
tion is  suocesBfuUy  made  by  teaj  other  person,  the  court  awards  a  writ  to 
the  bailiff  of  the  court  to  dehver  possession  of  the  said  "  bounds  or  tin 
vctk"  to  the  bounder,  who  thereupon  has  the  exclusive  right  to  search  for, 
dig  and  take  for  his  own  use  all  tin  and  tin  ore  within  the  described  limits, 
paying  to  tiie  landowner  a  certain  customary  proportion  of  the  ore  raised, 
under  the  name  of  toll  tin.  The  right  descends  to  executors,  and  may  be 
preserved  for  an  indefinite  time,  either  by  actually  working  and  paying  toll, 
or  1w  annually  renewing  tiie  four  boundary  marks  on  a  day  certain.  It 
vas  held,  tlmt  the  custom  to  preserve  the  right  by  the  mere  ceremony  of  an 
annual  renewal,  without  working,  is  unreasonable  and  bad  in  law,  and  that 
the  plaintiff  (who  had  ceased  to  wprk  or  pay  toll  for  eighteen  years)  could 
not  recover  in  the  above  action  even  as  against  a  stranger,  and  that  although 
the  alleged  custom  involved  a  claim  of  profit  in  ali&no  mIo  it  would  have 
been  a  good  one,  if  bond  fide  working  had  been  found  to  be  obligatory 
aader  it    {Rogers  t.  Brenton,  10  Q.  B.  26.) 

It  was  said  by  WiUes,  J.,  "  This  is  a  right  claimed  by  a  custom  which  is 
deaiiy  bad.  Yon  cannot  claim  a  profit  h  prendre  ont  of  another  man's 
land,  though  you  may  claim  an  easement  All  the  cases,  if  any,  in  which 
mch  a  custom  is  held  to  be  good  must  be  taken  to  have  been  overruled." 
{Oonttable  t.  MehoUon,  11  W.  R.  698;  U  C.  B.,  N.  S.  230.  And  see  the 
nnunks  of  Bylee^  J.,  Att.-Gen.  v.  Mathias,  4  K.  &  J.  691.)  In  an  action 
of  trespass  for  taking  stones,  sand,  &c.,  from  the  sea  shore,  the  defendant 
pleaded  a  custom  in  the  inhabitants  of  a  towndiip  of  which  he  was  a  member, 
and  also  a  prescriptive  right  for  the  inhabitants  and  overseers  of  the  high- 
ways of  that  tomiship  to  take  such  stones,  sand,  &c.,  for  the  repair  of  the 
bi^nays.  On  demurrer,  the  court  held  that  such  a  custom  was  bad,  being 
a  profit  i^ prendre  in  alieno  jolo,  and  that  the  overseers  of  the  highways 
and  the  iimabitants  of  a  townahip  not  being  a  corporation  were  not  capable 
of  taking  by  grant,  and  therefore  could  not  claim  such  right  by  prescription. 
(Onetake  v.  mehohon,  11  W.  B.  698  ;  U  C.  B.,  N.  8.  280;  and  see  PUH 
t.  Xingihridge  Highway  Board,  19  W.  R.  884.^  As  to  a  grant  by  the 
cmvn  to  a  body  which  could  not  claim  either  by  prescription  or  custom, 
WiUingale  y.  Maitiandf  L.  B.,  8  £q.  103. 

It  is  an  acknowledged  principle  that,  to  give  validity  to  a  custom,—  which 
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Prescription.      has  been  well  described  to  be  an  usage,  which  obtains  the  force  of  law,- 
and  is  in  trath  the  binding  law,  within  a  particalar  district  or  at  a  particalur 
place,  of  the  persons  and  things  which  it  concerns  (see  Davy^s  Report 9^ 
31, 82  (a)  )— it  must  be  certain,  or  capable  of  being  reduced  to  a  certnintj, 
reasonable  in  itself  (see  Tytoii  v.  Smithy  9  Ad.  &  £11. 406, 421),  commencing 
from  time  immemorial,  and  continued  without  interruption,  subject,  how- 
ever, to  the  qualifications  introduced  by  the  stat.  2  &  3  Will.  4,  c.  71  {afiff, 
pp.  1—28).    It  belongs  to  the  judges  of  the  land  to  determine  whether  a 
custom  is  reasonable  or  not    There  are  several  cases  in  the  books  upon  the 
question,  what  customs  are  reasonable  and  what  are  not.     A  custom  is  not 
unreasonable  merely  because  it  is  contrary  to  a  particular  maxim  or  rule  of 
the  common  law,  for  ** consult udo  ex  certd  cauM  ratio nabili  fmtataprirat 
commvnem  legem**  (^Co.  Litt.  113  a),  as  the  custom   of  gavelkind  and 
borough-English,  which  are  directly  contrary  to  the  law  of  descent ;  or, 
again,  the  custom  of  Kent,  which  is  contrary  to  the  law  of  escheats.     Nor 
is  a  custom  unreasonable  because  it  is  prejudicial  to  the  interests  of  a  pri- 
vate man,  if  it  be  for  the  benefit  of  the  commonwealth,  as  the  custom  to 
turn  the  plough  upon  the  headland  of  another,  in  favour  of  husbandry,  or 
to  dry  nets  on  the  land  of  another,  in  favour  of  fishing  and  for  the  benefit 
of  navigation.    But,  on  the  other  hand,  a  custom  that  is  contrary  to  the 
public  good,  or  injurious  or  prejudicial  to  the  many,  and  beneficial  only  to 
some  particular  person,  is  repugnant  to  the  law  of  reason ;  for  it  could  not 
have  had  a  reasonable  commencement :  as  a  custom  set  up  in  a  manor,  on 
the  part  of  the  lord,  that  the  commoner  cannot  turn  in  his  cattle  until  the 
lord  has  put  in  his  own,  is  clearly  bad;  for  it  is  injurious  to  the  multitude, 
and  beneficial  only  to  the  lord.    (YearB.  Trin.  2  H.  4.  fol.  24,  B.  pi.  20.) 
So  a  custom  that  the  lord  of  the  manor  shall  have  £3  for  every  pound 
breach  of  any  stranger  (21  H.  4  (a)  );  or  that  the  lord  of  the  manor  may- 
detain  a  distress  taken  upon  his  demesnes  until  fine  be  made  for  the  damage, 
at  the  lord's  will.    (Litt.  s.  212.)    A  custom  is  void  which  sets  up  a  claim 
to  lay  coals  to  an  indefinite  extent  and  for  an  indefinite  time  on  the  lands 
of  other  copyholders,  whereby  their  lands  may  be  made  practically  useless, 
although  they  would  still  be  liable  to  pay  their  rents,  and  to  perform  their 
stipulated  services  to  the  lord.    {Broadbent  v.  Wilks,  Willes,360;  1  Wils. 
63,  recognized  in  H.  L.,  Marquis  ofSalisbnry  v.  Gladstone,  9  H.  L.  C.  692.) 
In  all  these,  and  many  other  instances  of  similar  customs  which  are  to  be 
found  in  the  books,  the  customs  themselves  are  held  to  be  void,  on  the 
ground  of  their  having  no  reasonable  commencement,  but  as  being  founded 
in  wrong  and  usurpation,  and  not  on  the  voluntary  consent  of  the  people 
to  whom  they  relate.    {Tyson  v.  Smithy  6  Ad.  &  Ell.  421;  1  P.  &  Dav. 
807;  6  Ad.  &  Ell.  746.) 

In  trespass  for  breaking  the  plaintiff's  close  ^nd  digging  and  carrying 
away  clay,  the  defendant  justified  as  owner  of  a  brick  kiln,  and  pleaded 
that  all  occupiers  thereof  for  thirty  years  had  enjoyed,  as  of  right,  &c.,  a 
right  to  dig,  take,  and  carry  from  the  close  so  much  clay  as  was  at  anv 
time  required  by  him  and  them  for  making  bricks  at  the  brick  kiln,  in 
every  year  and  at  all  times  of  the  year  :  it  was  held  unreasonable  and  bad, 
fls  amounting  to  an  indefinite  claim  to  take  all  the  clay  out  of  the  close  in 
question.    {Clayton  v.  Qtrby,  6  Q.  B.  416  ;  see  2  Q.  B.  813.) 

Customs  derogatory  from  the  general  right  of  property  must  be  construed 
strictly,  and,  above  all  things,  they  must  be  reasonable.  (  Bogers  v.  Bren  ton,, 
10  Q.  B.  67.)  It  is  a  general  rule  that  customs  are  not  to  be  enlarged 
beyond  the  usage,  because  it  is  the  usage  and  practice  that  make  the  law  in 
such  cases,  and  not  the  reason  of  the  thing.  (11  Mod.  160 ;  Fitzgib.  243.) 
An  usage  for  the  inhabitants  to  have  common  to  their  houses  was  held  not 
to  extend  to  a  new  house.  (Owen,  4.)  A  custom  would  be  bad  which 
required  a  township,  part  of  a  parish,  to  pay  a  proportion  of  a  church  rate 
without  requiring  the  inhabitants  of  the  townsnip  to  be  summoned  to  con- 
Kider  the  rate.  {Reg.  v.  Dalby^  8  Q.  B.  602.)  A  custom  for  the  inhabit- 
ants of  a  township  to  go  on  a  close  and  take  water  from  a  spring  was  held 
g»od.  {Race  v.  Ward,  4  Ell.  h  Bl.  702;  3  W.  R.  240.)  The  custom  to 
erect  booths  in  the  highway  during  a  fair  has  been  held  legal.  Such  cns-- 
tom  was  in  substance  for  every  victualler  to  enter  upon  any  parts  of  a  certain 
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cfese  within  a  b(Ax>aglL  within  which  there  was  a  fair  immemorial] j  held 
for  three  weeks,  bat  leaving  snfBcient  part  of  sach  close  open  for  use  aa  a 
pablic  highwaj,  and  for  the  more  conTeniently  carrjing  on  their  trade 
during  the  fair,  to  erect  booths  and  keep  goods  there,  nntil  the  fair  was 
coded,  pajiog  to  the  owner  of  the  soil  a  reasonable  compensation  for  the 
Bse  thereof.  iElwood  t.  Bnllock,  6  Q.  B.  383.  >  Bat  a  cnstom  to  erect 
itails  at  statute  sessions  for  hiring  servants  was  held  to  be  bad,  as  it  conld 
not  bare  had  a  I^;al  origin.  {Simpton  v.  Wells,  L.  B.,  7  Q.  B.  214.)  A 
coitom  for  all  the  inhabitants  of  a  vill  to  dance  on  a  particular  close  at 
all  times  of  the  year  at  their  free  will  for  their  recreation  has  been  held 
good.  {Abbot  ▼.  Weekly,  1  Lev.  176;  cited  4  £1.  &  Bl.  713.  See  Warrick 
T.  Queen* s  Cellege,  Oxford,  L.  R.,  10  £q.  105.)  A  oostom  is  good  for  the 
freemen  of  a  town  to  hold  horse  races  over  certain  land  every  Ascension 
day.  {Mimniey  y.  lemay,  1  H.  &  C.  729;  11  W.  R.  270.)  Such  a  custom 
canoot  be  claimed  on  behalf  of  all  the  Queen's  subjects,  but  only  on  behalf 
of  a  limited  class  of  people.  i^Earl  of  Country  v.  Willee,  12  W.  R.  127.) 
A  eostom  for  the  inhabitants  of  a  parish  to  exercise  and  train  horses  at  all 
Rssonable  times  of  the  year  in  a  place  beyond  the  limits  of  the  parish  is 
bad.    {Sfvmerhy  ▼.  Coleman^  L.  R.,  2  Ex.  96.) 

Equally  in  the  case  of  custom  as  in  that  of  prescription  long  enjoyments 
in  oider  to  establish  a  right  must  have  been  as  of  right,  and  therefore 
aettber  by  violence  nor  by  stealth  nor  by  leave  asked  nt>m  time  to  time. 
Therefore  where  the  owners  of  an  oyster  fishery  had  since  the  reign  of 
Hizabeth  heM  coorts  and  granted  for  a  reasonable  fee  licences  to  fish  to  all 
penons  inhabiting  certain  parishes  who  had  been  apprenticed  for  seven 
yesn  to  a  dnly  licensed  fisherman,  it  wss  held  that,  as  every  act  of  fishing 
Iiad  been  by  licence,  Uiere  had  be^  no  enjoyment  as  of  right  so  as  to  give 
rise  to  a  cnstom.  {MMU  v.  Mayor  of  Colcheeter,  L.  R.,  2  C.  F.  476; 
3  C.  P.  575.)  A  particular  custom  as  to  the  appointment  of  a  chnrch* 
varden  was  held  valid.  {Bremner  v.  Hull,  14  W.  R.  964.)  As  to  a  claim 
bj  custom  to  visitation  fees,  see  Sh^hard  v.  Payne  (16  C.  B.,  N.  S.  132); 
snd  to  marriage  fees,  Bryant  v.  Foot  (L.  R.,  2  Q.  B.  161;  8  Q.  B.  497), 
where  it  was  said  by  Kelly,  C.  B.,  "  The  true  principle  of  law  applicable 
to  this  question  is,  that  where  a  fee  has  been  received  for  a  great  length  of 
time,  the  right  to  which  conld  have  had  a  legal  origin,  it  may  and  ought  to 
be  ssBumed  that  it  was' received  as  of  right  during  uie  whole  period  of  legal 
memory,  that  is,  from  the  reign  of  Richard  I.  to  the  present  time,  unless 
the  contrary  is  proved."  (L.  R.,  3  Q.  B.  605.)  The  requisites  of  a  valid 
nistom  are  stated  in  Broom's  Commentaries,  12 — 19,  4th  ed. 

A  declaration  stated  that  lands  were  in  the  occupation  of  a  tenant  of  the 
plaintifP,  the  reversion  belonging  to  him,  and  that  the  defendant  wrongfully 
dug  out  of  the  lands  large  quantities  of  stone,  sand  and  soil,  and  carried 
away  the  same,  and  made  large  holes,  excavations  and  cuttings  in  and 
thnmgh  parts  of  the  lands,  and  erected  mounds  and  banks  of  earth  and 
nibbish  in  and  upon-  other  parts  of  the  lands,  so  as  thereby  permanently  to 
alter,  damage,  injure  and  spoil  the  surface  of  the  lands.  The  defendant 
pleaded  that  R.  was  seised  m  fee  of  all  the  mines  and  quarries  of  stone 
under  the  earth  or  upon  the  earth  within  certain  parts  of  a  lordship,  and 
that  he  and  all  those  whose  estate  he  had  and  has  of  and  in  the  mines 
end  quarries  within  the  lordship,  from  time  whereof  the  memory  of  man 
is  not  to  the  contrary,  have  been  used  and  accustomed  of  right,  as  often 
M  it  might  be  necessary,  for  the  purpose  of  effectually  getting,  winning  or 
woridng  the  mines  or  quarries  within  the  parts  of  the  lor&hip,  to  enter 
into  and  upon  any  lands  within  the  said  parts,  within  or  under  which 
the  mines  or  quarries  were  situate,  such  lands  being,  or  having  been, 
part  of  the  waste  of  the  lordship,  and  to  dig,  excavate  and  cut  into  and 
through  the  same  lands  unto  the  stone  of  the  mines  and  quarries,  and  out 
of  the  holes  and  excavations  so  made  to  raise,  dig  and  get  the  stones  of  the 
mines  and  quarries,  and  carry  away  the  same,  doing  no  more  damage  than 
necessary.  The  plea  then  stated  that  R.  demised  a  quarry  of  stone,  situate 
within  and  under  the  lands  of  the  plaintiff,  being  parcel  of  the  mines  and 
quarries  of  stone  within  the  lordship,  to  the  defendant  from  year  to  year ; 
and  the  plea  justified  the  acts  complained  of  in  the  exercise  of  the  right. 

S.  D 
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There  were  two  other  pleas  under  the  2  &  8  Will.  4,  e.  71,  alleging  an  en- 
joyment of  the  right  by  the  defendant  as  ooenpier  of  the  qoairy  for  forty 
and  twenty  years.  On  demurrer  it  was  held,  tnat  the  pleas  were  good,  for 
the  right  was  not  nnreasonable,  and  might  have  originated  in  grant.  {Ito^er 
J,  Thy  lor,  1  H.  &  N.  706;  26  L.  J.,  Exch.  208.)  The  cnstom  was  npbeld 
in  this  case  on  the  ground  that  it  was  of  the  nature  of  an  easement.  (  Cb»- 
itabls  T.  Nicholson,  11  W.  R.  699,  ^<rr  Willes,  J.) 

In  an  action  for  working  mines  under  ground  near  to  a  house  so  that  the 
house  was  injured  and  in  danger  of  falling  for  want  of  support,  the  defen- 
dant claimed  as  lessee  of  the  manor  in  which  the  house  was  situate  and  of 
the  mines  therein,  a  prescriptiye  right  to  work  the  mines  under  any  houses 
parcel  of  the  manor,  paying  to  the  occupiers  of  the  surface  a  reasonable 
compensation  for  the  use  of  the  surface,  but  without  making  compensation 
on  any  other  account;  and  the  defendant  justified  under  that  right.  Held, 
that  such  a  prescription  was  bad  as  being  unreasonable,  and  tiiat  such  aright 
could  not  exist  by  custom.  (Hilton  v.  Chanville,  5  Q.  B.  701 ;  see  Cr.  & 
Phil.  283.)  **  There  can  be  no  doubt  but  that,  to  some  extent,  the  authority 
of  Hilton  T.  Lord  Oranville  has  been  shaken,  inasmuch  as  a  position  as- 
sumed in  the  reasoning  of  the  court,  as  one  of  the  grounds  of  its  decision,  has 
since  been  distinctly  overruled  in  Rowhotham  v.  Wilson  (8  H.  L.  Cas.  848; 
30  L.  J.,  Q.  B.  965),  in  which  the  question  presented  itself  for  adjudication; 
and  it  cannot  be  denied  that  the  decision  itself  has  not  met  with  the  unirersal 
approval  of  the  profession,  and  that  it  may  be  desirable  that  the  validity  of 
that  decision  should  be  brought  under  the  consideration  of  a  court  of  error. 
At  the  same  time  it  is  equally  clear,  that  though  the  reasoning  of  the  court 
in  Hilton  v.  Lord  Chranville  has  been  impugned,  the  decision  in  that  case 
has  not  been  overruled ;  and  the  judgment  having  been  a  considered  judg- 
ment, and  standing  unreversed,  we  do  not  feel  ourselves  as  otherwise  thui 
bound  by  it.  We  must,  therefore,  but  without  expressing  any  opinion  one 
way  or  the  other  as  to  the  propriety  of  the  decision  in  question,  give  judg- 
ment on  the  third  plea  for  the  plaintiff,  leaving  the  defendants  to  take  the 
case  into  error,  if  they  shall  be  so  advised."  {Per  Cockbum,  C  J.,  in 
BlaokeU  v.  Bradley,  8  Jur.,  N.  S.  688,  689;  1  B.  &  S.  140.)  "  Hilton 
T.  Lord  Granville  decided  against  a  custom  for  a  mine  owner  to  work  his 
mines  so  as  to  let  down  the  surface  without  paying  compensation  to  the 

person  so  injured  by  his  mining  operations Even  if  Hilton  v. 

Lord  Grauville  is  an  authority  that  where  there  is  nothing  to  show  for  the 
right  bnt  a  customary  exercise  of  it,  the  custom  cannot  be  supported  (which 
I  think  is  open  to  question),  yet  the  dictum  of  Lord  Henman  in  that  case^ 
that  a  grant  in  specie  to  the  effect  of  the  custom  could  not  be  supported, 
has  been  since  overruled."  (^Per  Lord  Clieln^ford,  Duke  of  Byeeteueh  v. 
Wakefield,  L.  B.,  4  H.  L.  410.)  A  custom  as  between  the  owner  of  the 
surface  and  the  owner  of  the  mine,  entitiing  the  latter  to  cause  a  subsidence 
of  the  surface,  if  necessary  in  working  his  mines,  would  be  bad  and  wholly 
void.    (Buke  of  Buooleuch  v.  Wakefield,  L.  R.,  4  £q.  618.) 

The  rights  of  a  grantee  of  minerals  depend  on  the  terms  of  the  deed 
by  which  they  are  conveyed.  Under  a  grant  of  minerals  a  power  to  get 
them  is  a  necessary  incident.  (^Rowbotham  v.  Wilson,  8  H.  L.  Cas.  348 ; 
80  L.  J.,  Q.  B.  965.)  Printdfaoie  the  owner  of  the  surface  of  land  is  en- 
titled to  the  surface  itself  and  all  below  it  ex  jure  naturte;  and  those  who 
claim  the  property  in  the  minerals  below,  or  any  interest  in  them,  must  do 
BO  by  some  grant  from  or  conveyance  by  him.  The  rights  of  the  grantee  of 
minerals  must  depend  upon  the  terms  of  the  deed  by  which  the^  are  con- 
veyed or  reserved  when  tne  surface  is  conveyed.  Prima  faei^  it  must  be 
presumed  that  the  minerals  are  to  be  enjoyed,  and  therefore  that  a  power  to 
get  them  must  also  be  granted  or  reserved  as  a  necessary  incident.  A 
similar  ^resamption  prima  facie  arises,  that  the  owner  of  the  mines  is  not 
to  injure  the  soil  above  by^etting  them,  if  it  can  be  avoided.  {Bombotham 
T.  Wilson,  8  H.  L.  Cas.  360,  per  Lord  Wensleydale.) 

A  custom  of  tin  bounders  as  to  marking  out  tin  works  on  waste  lands  in 
Cornwall  is  stated  in  Sogers  v.  Brenton  (10  Q.  B.  26,  p.  31,  ante).  Tin 
bounders  also  claim  to  be  entitled  by  cnstom  to  divert  all  water  within 
their  bounds  for  the  purposes  of  their  mines.    (^Oaved  v.  Marty n,  19  C.  B., 
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N.  8. 732;  14  W.  R  62.)    This  daiin  was  discussed,  and  it  was  held  that  a      Presoription. 

prasompdOQ  should  be  made  Uiat  a  right  to  nse  the  water  had  been  acquired   ~ 

fay  arnuogement  with  the  owner  of  the  mine  as  well  as  with  the  boonders. 
(/PMMy  T.  Stoeker,  L.  R.,  1  Ch.  396.) 

In  ocder  to  make  oat  a  prescriptiye  right  it  mnst  be  claimed  as  annexed  Prescription 
to  land,  or  as  haying  been  created  by  a  ^;rant  and  enjoyed  by  a  body  corpo-  proper, 
rate  in  continnance  from  time  immemorial,  or  as  a  right  handed  down  from 
ancestor  to  heir  without  intermission  until  the  person  who  claims  the  pre- 
Kut  enjoyment.    (^Qmstable  t.  NiehoUon,  14  C.  B.,  N.  S.  230;  11  W.  U. 
699.) 

There  can  be  no  prescriptiye  right  in  the  nature  of  a  serritude  or  ease- 
ment so  large  as  to  preclude  the  ordinary  uses  of  property  by  the  owner  of 
the  lands  affected.  It  does  not  follow  that  rights  which  can  be  sustained 
by  grant  can  necessarily  be  sustained  by  prescription.  The  law  of  Scotland 
agrees  with  the  law  of  England  in  holdmg  that  the  right  to  village  greens 
and  playgrounds  stands  upon  a  principle  of  original  dedication  to  the  use 
of  the  pablic    {Dyee  y.  Hay,  1  Macq.  H.  L.  305.) 

A  prescription  by  immemorial  usage  can  in  general  only  be  for  incor-  What  may  be 
poteal  hereditaments,  which  may  be  created  by  grants  such  as  commons,  claimed  bjr  pte- 
ways,  waifsy  estrays,  wreck,  warren,  park,  treasure  trove,  royal  fishes,  fairs,  ■*^P'*®"' 
markets,  and  the  like.  (Co.  Litt.  114  a;  5  Rep.  109  b;  1  Veutr.  387; 
Bac  Abr.  Customs  (B.);  Com.  Dig.  Prescription  (C);  lb.  Franchises 
(A.  1).)  A  prescription  to  have  a  free  warren  in  a  manor  and  in  the 
demesnes  Uiereof  is  good.  (JleaB  v.  Talbot^  Cro.  Car.  311;  Jones,  320.  As 
to  franchises,  see  Cruise's  Dig.  tit.  XXVII.;  2  Bl.  Comm.  37—40.)  The 
general  rule  with  regard  to  prescriptive  claims  is,  that  every  such  claim 
may  be  good  if  by  possibility  it  might  have  had  a  legal  commencement. 
(1  T.  R.  667.)  The  ri^ht  to  hold  a  fair  or  market  may  be  acquired  by  Msifceta. 
giant  and  by  prescription.  (2  Inst.  220.)  And  where  the  grantee  of  a 
market,  under  letters-patent  from  the  crown,  suffered  another  to  erect  a 
market  in  his  neighbourhood,  and  to  use  it  for  the  space  of  twenty-three 
years  without  interruption,  it  wss  adjudged  that  such  user  operated  as  a  bar 
to  an  action  on  the  case  for  a  disturbance  of  his  market.  (^Holeroft  v.  Heel, 
1  Bos.  &  P.  400;  see  2  Wms.  Sannd.  174,  n.;  and  Campbell  y.  Wilson^ 
Z  East,  294.)  The  lord  of  an  ancient  market  may  by  time  have  a  right  to 
prevent  other  persons  from  selling  goods  in  their  private  houses  situated 
within  the  limits  of  his  franchise.  (Moseley  y.  Walker,  7  B.  &  C.  40; 
Mayor  of  Maeele$field  v.  Pedley,  4  B.  &  Ad.  404.)  So  he  may  deter- 
mine in  what  part  of  the  township  the  market  shall  be  held,  and  shift  it 
from  place  to  place,  or  confine  the  right  of  holding  it  to  a  particular 
place.  (  (Mrwen  y.  Salkeld,  3  East,  538;  De  JRutzen  v.  Lloyd,  6  Ad.  8a 
£IL  466.) 

Stallage  is  a  payment  due  to  the  owner  of  a  market  in  respect  of  the  Stallage. 
ezdusive  occupation  of  a  portion  of  the  soil.  Therefore  where  a  peracm 
used  a  market  with  a  chair  and  a  '*  ped,"  that  is,  a  wooden  or  wicker 
basket,  four  feet  long,  two  feet  and  a-half  wide,  and  two  feet  high,  with  a 
lid  which,  being  turned  back  and  supported  by  pieces  of  wood  not  fixed  in 
the  soil,  formed  a  table  on  which  he  exposed  his  provisions  for  sale,  it  was 
beld  that  he  was  liable  for  stallage.  {Mayor  of  Yarmouth  v.  Choom,  1  H. 
ft  Coh.  102.)  The  word  "  tolP'  in  a  grant  of  a  market  may  include  stall- 
age. An  exemption  from  stallage  for  the  inhabitants  of  a  town  can  be  only 
b^  way  of  custom,  not  of  grant  or  prescription.  Whether  an  exemption  or 
discharge  from  toll,  other  than  stallage,  oould  be  claimed  by  such  grant  or 
prescription  for  inhabitants  generally,  was  questioned.  (^Loekwood  v. 
Wood,  6  Q.  B.  81 ;  affirmed  by  Exoh.  Ch.  lb.  50.)  The  grant  of  a  market 
does  not  of  itself  imply  a  right  in  the  grantee  to  prevent  persons  from  scll- 
mg  marketable  articles  in  their  private  shops  within  the  limits  of  the 
fraDchise  on  market  days.  {Maeeletfield  {Mayor,  ^o.^  v.  Chapman,  12 
Mees.  &  W.  18;  13  L.  J.,N.  S.,  Exch.  32.)  Such  a  right  can  exist  only 
by  immemorial  custom,  ilb.)  As  to  claims  to  a  market  toll  by  pre- 
scription, see  Lawrence  y.  BUoh,  L.  R.,  2  Q.  B.  184;  3  Q.  B.  621.  The 
•tat  10  &  11  Vict  c  14,  consolidates  in  one  act  the  provisions  usnally  con- 
tuned  in  acts  for  constructing  and  regulating  markets  and  fairs. 
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Toll  traverse,  which  is  defined  to  be  a  sum  demanded  for  passing  over 
the  private  soil  of  another  (Com.  Dig.  tit.  Toll  (A.)),  or  a  duty  which  a 
man  pays  for  passing  over  the  soil  of  another  in  a  way  not  a  high  street 
( Vin.  Abr.  tit.  Toll  (A.)),  or  for  a  passage  over  the  private  ferry,  bridge, 
&c.  of  another  ( 1  Sid.  454),  may  be  claimed  by  prescription  by  a  corpora- 
tion or  an  individual,  without  alleging  any  consideration,  and  payment  time 
out  of  mind  is  sufficient  to  support  the  prescription.  (2  Wils.  296.)  Until 
the  act  2  &  3  Will.  4,  c.  71,  such  toll  could  not  have  been  claimed  unless  it 
had  been  taken  time  out  of  mind  (Fitzh.  tit.  Toll,  pi.  3),  and  reserved  o(Mi- 
temporaneously  with  the  dedication  of  the  wav  to  the  public.  ( Pelkam  v. 
Picker$gill,  1  T.  R.  660;  see  Lawrence  v.  Hitch,  L.  R.,  3  Q.  B.  521.) 

In  order  to  support  a  prescription  against  public  right,  a  consideration 
must  be  proved;  as  where  toll-thorovffh,  that  is,  a  toll  for  passing  over  the 
public  highway,  is  claimed.  (^Mayor  and  Burgeuei  of  Nottingham  v. 
Lambert,  Willes,  111;  BreU  v.  Bealei,  10  B.  &  C.  508.)  And  where  the 
plaintiff  claimed  toll-thorough,  and  showed  that  the  soil  and  the  tolls  before 
the  time  of  legal  memory  belonged  to  the  same  owner,  although  they  had 
been  severed  since,  it  was  held  that  it  was  to  be  presumed  that  the  right  of 
passage  had  been  granted  to  the  public  in  consideration  of  the  toll.  ( Pel- 
ham  V.  Pickertgill,  I  T.  R.  660.)  A  right  of  distress  is  incident  to  every 
toll  (Bac.  Abr.  Distress,  F.  pi.  6),  but  it  cannot  be  sold,  except  in  the  case 
of  turnpike  tolls  under  3  Geo.  4,  c.  126,  s.  39.  Tolls  may  be  recovered  in 
assumpsit,  and  no  proof  is  given  of  anything  like  a  contract  by  the  party 
against  whom  the  claim  is  made;  and  stallage,  which  is  a  satisfaction  to  the 
owner  of  the  soil  for  the  liberty  of  placing  a  stall  upon  it,  may  be  recovered 
in  the  same  way  without  showing  any  contract  between  the  owner  of  the 
market  and  the  occupier  of  the  stall.  (  Mayor,  ^c.  of  Newport  v.  Saunders, 
8  B.  &  Ad.  411.)  The  exemption  from  toll  may  also  be  claimed  by  pre- 
scription or  by  the  king's  grant.  (  4  Inst.  252;  1  H.  Bl.  206;  4  T.  R.  1.S0; 
1  Bos.  &  Pul.  512;  7  Br.  P.  C.  126;  Mayor  of  Truro  v.  Reynolds,  8  Bing. 
275;  Lord  Middleton  v.  Lambert,  1  Ad.  &  Ell.  401 ;  3  Nev.  &  M.  841.) 
The  citizens  or  burgesses  of  a  city,  borough,  &c.,  may  prescribe  to  be  quit 
of  tolls.  (F.  N.  B.  226, 1. ;  1  H.  Bl.  206;  Com.  Dig.  ToU  (G.  1.).  As  to 
whether  inhabitants  of  a  place  may  prescribe  to  be  quit  of  toll,  see  Baker 
y.  Brereman^  Cro.  Car.  418 ;  recognized  6  Q.  B.  63.  Port  or  anchorage 
tolls  may  be  claimed  by  prescription.  (^Ibreman  y.  Free  Fishers  of  WTiit" 
stable,  L.  R.,  4  H.  L.  266.) 

A  title  to  lands  and  other  corporeal  substances,  of  which  more  certain 
evidence  may  be  had,  cannot  be  made  by  prescription,  as  that  a  man,  and 
all  those  whose  estate  he  has,  have  been  seised  time  out  of  mind  of  parti- 
cular lands.  (Brooke,  Prescription,  122;  Vin.  Abr.  Pres.  B.  pi.  2;  Dr.  & 
St.  dial.  1,  c.  8;  Finch,  132;  2  Bl.  Comm.  264.)  The  right  to  a  given  sub- 
stratum of  coal  lying  under  a  certain  close  is  a  right  to  land,  and  cannot  be 
claimed  by  prescription.  It  is  otherwise  of  a  right  to  take  coal  in  another 
man's  land.  (  Wilkinson  v.  Proud,  11  Mees.  &  W.  33.  See  Stoughton  v. 
Lee,  1  Taunt.  402.)  What  arises  by  matter  of  record  cannot  be  prescribed 
for,  but  must  be  claimed  by  grant,  entered  on  record;  such  as,  for  instance, 
the  royal  franchises  of  deodands  (which  are  now  abolished  by  stat.  9  &  10 
Vict.  c.  62),  felons'  goods,  and  the  like.  These  not  being  forfeited  till  the 
matter  on  which  they  arise  is  found  by  the  inquisition  of  a  jury,  and  so 
made  a  matter  of  record,  the  forfeiture  itself  cannot  be  claimed  by  an  in- 
ferior title.  (Co.  Litt.  114;  2  Bl.  Comm.  265.)  A  prescription  for  a  right 
common  to  all  the  subjects  of  the  realm  cannot  be  supported.  {Pell  v. 
Towers,  Noy,  20;  Br.  Abr.  Pres.  pi.  71.)  Every  man  of  common  right 
may  fish  in  the  sea,  or  with  lawful  nets  in  a  navigable  river  (  Warren  y. 
Matthews,  6  Mod.  73 ;  Salk.  357),  and  therefore  a  prescription  for  a  right 
of  fishing  in  the  sea,  as  annexed  to  certain  tenements,  is  bad  (  Ward  v. 
Cresswell,  Willes,  265),  which  is  not  merely  the  law  of  this  country,  but 
also  of  nations  (Grot,  de  Jure  Belli  et  Pacis,  b.  2,  c.  3,  s.  9;  Bract  lib.  1, 
c.  22,  s.  6);  but  a  subject  may  have  a  several  fishery  in  an  arm  of  the  sea 
by  prescription.  (Mayor  of  Oxford  v.  Rich-ardson,  4  T.  R.  439.)  And 
though  primd  facie  every  subject  has  a  right  to  take  fish  found  upon  the 
seashore  between  high  and  low  watermark,  such  general  right  may  be 
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abridged  b  j  the  existence  of  an  exclnsiye  right  in  some  indiridaal.    (Bagott 

T.  Orvy  2  Bob.  &  P.  472.) 

Ooe  prescription  cannot  he  prescribed  against  another  prescription,  for 
Ae  one  is  as  ancient  as  the  other ;  as  if  a  man  prescribe  for  a  way,  light  or 
other  easement,  another  cannot  prescribe  for  liberty  to  stop  it  when  he 
pleases.  {Aldred*s  ease,9Bep.  68b;  2  Mod.  105;  Com.  Dig. Prescription 
(F.  4).) 

A  man  cannot  prescribe  or  allege  a  cnstom  against  a  statute,  because  it 
ii  the  highest  matter  of  record  in  law  (3  T.  R.  271;  11  East,  495),  unless 
the  custom  or  prescription  be  saved  or  preserved  by  another  act.  (Co.  Litt 
1 15.)  And  Lord  Oaks  makes  a  difference  between  acts  in  the  negative  and 
in  the  affirmative ;  for  a  statute  in  the  affirmative,  without  any  negative, 
express  or  implied,  does  not  take  away  the  common  law ;  and  likewise  be- 
tween statutes  that  are  in  the  negative,  for  if  a  statute  in  the  negative  be 
declarative  of  the  ancient  law,  a  man  may  prescribe  or  allege  a  custom 
against  it,  as  well  as  he  may  against  a  common  law.  (Hargrave's  Co.  Litt. 
115  a,  n.  (15).) 

An  ancient  cnstom  may  be  destroyed  by  the  express  provisions  of  a  statute 
or  by  positiTe  language  inconsistent  with  the  existence  of  the  custom. 
{Merchant  Taylors'  Company  v.  Tnisootty  11  Exch.  855;  Suiters'  Cornr- 
pany  v.  Jay,  3  Q.  B.  109.) 

By  the  common  law  a  man  might  have  prescribed  for  a  right  which  had  How  prescriptive 
been  enjoyed  b^  his  ancestors  or  predecessors  at  any  distance  of  time,  though  r****^  ™^  ** 
his  or  their  enjoyment  of  it  had  been  suspended  tor  an  indefinite  series  of  ^  ' 
yean.  But  by  the  statute  of  limitations  (82  Hen.  8,  c.  2),  it  is  enacted  that 
no  person  shall  make  any  prescription  by  the  seisin  or  possession  of  his  ances- 
tor or  predecessor,  unless  such  seisin  or  possession  had  been  within  three- 
score years  next  before  such  prescription  made.  (2  BI.  Com.  263,  264.) 
And  the  remedy  for  such  rights,  so  far  as  it  depended  upon  real  actions,  was 
farther  abridged  by  the  abolition  of  real  actions  after  Slst  December,  1834, 
by  the  statute  3  &  4  Will.  4,  c.  27,  s.  36  (see  post).  Where  a  profit  of  any 
kind  to  be  taken  out  of  lands  has  not  been  taken  for  a  vast  number  of  years, 
and  the  lands  have  been  enjoyed  without  yielding  such  profit  to  a  third 
person,  the  consequence  is,  that  the  title  to  it,  whatever  its  nature,  shall  be 
presumed  to  be  discharged.  (3  Bligh,  245.)  But  a  title  gained  by  pre- 
leription  or  custom  is  not  lost  by  mere  intermytioTi' oi  possession  for  ten  or 
twenty  years,  unless  there  be  an  interruption  of  the  right,  as  by  unity  of 
possession  of  right  of  common,  and  the  land  charged  therewith  of  an  estate 
equally  high  and  perdurable  in  both.  (Co.  Litt.  114  b.)  An  unity  of  pos- 
session merely  suspends ;  there  must  be  an  unity  of  ownership  to  destroy  a 
prescriptive  right.  (  Canham  v.  Fishy  2  Cr.  &  Jerv.  126.)  Thus  if  a  person, 
kaving  a  right  of  common  by  prescription,  takes  a  lease  of  the  land  for 
twenty  years,  whereby  the  common  is  suspended,  he  may,  after  the  de- 
termination of  the  lease,  claim  the  common  again  by  prescription ;  for 
the  suspension  was  only  of  the  enjoyment,  not  of  the  right.  (Co.  Litt. 
113  b.) 

Easements  are  extinguished  by  the  union  of  seisin  of  the  dominant  and 
serrient  tenements  in  the  same  person.  {James  v.  Plant ,  4  Ad.  &  EI.  749.) 
Easements  are  sometimes  extinguished  by  statute,  e.g.,  the  General 
Inclosnre  Act,  41  Geo.  3,  c.  109,  s.  8.  They  are  extinguished  when  the 
poipoee  for  which  they  were  created  no  longer  exists.  ( National  Guaran- 
teed Manure  Company  v.  Danald,  4  H.  &  N.  8.)  A  prescriptive  right 
may  be  lost  b^  the  destruction  of  the  subject-matter  (4  Rep.  88) ;  but  not 
by  an  alteration  of  the  quality  of  the  thing  to  which  a  prescription  is 
annexed.  (Hob.  39 ;  4  Rep.  86  a,  87  a.)  Alterations  in  the  dominant 
tenemait  will  sometimes  extinguish  an  easement.  {Allan  v.  Oomme,  11 
Ad.  &  El.  772.)  The  release  of  an  easement  may  be  implied  from  aban- 
donment or  non-user.  {Cooh  v.  Mayor  of  Bath,  L.  R.,  6  Eq.  177.)  It 
vas  said  that  a  release  of  a  right  of  way,  or  of  a  right  of  common,  will  not 
be  presumed  by  mere  non-user  for  a  less  period  than  twenty  years,  although 
it  is  otherwise  as  to  lights.  {Moore  v.  Ban-son,  3  B.  &  Cr.  339.)  But  **  it 
is  not  80  much  the  duration  of  the  cesser,  as  the  nature  of  the  act  done  by 
the  grantee  of  the  casement  or  of  the  adverse  act  acquiesced  in  by  him,  and 
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the  intention  in  him  which  either  the  one  or  the  other  indicates  which 
material."  (Per  Lord  Denman,  Reg.  t.  Charley^  12  Q.  B.  619. 
Orouley  v.  Ligktowler,  L.  R.,  2  Ch.  482.)  The  right  to  hold  conrts  for 
the  determination  of  civil  snita,  granted  by  the  king's  charter  to  the  steward 
and  suitors  of  a  conrt  of  ancient  demesne,  was  held  not  to  be  lost  bj  a  non- 
nser  of  fifty  years.  {Rex  y.  The  Steward^  S^e,  cf  Havering^  6  B.  &^  Aid. 
691 ;  Rex  v.  The  Mayor,  Jf'c,  of  Hattingtt  Id.  692,  n.) 

All  ancient  grant  without  date  did  not  necessarily  destroy  a  preecriptlTe 
right ;  for  it  might  be  either  before  time  of  memory,  or  in  confirmation  of 
snch  prescriptive  right,  which  is  matter  to  be  left  to  a  jury.  {Addington 
T.  Clode^  2  BL  Rep.  989.)  A  plea,  that  before  and  at,  &c.,  the  defendant 
and  all  his  ancestors,  whose  heir  he  is,  from  time  whereof  the  memcwy  of 
man  is  not  to  the  contrary,  hare  had,  and  been  nsed  and  accustomed  to 
have,  and  of  right  onght  to  have  had,  and  the  defendant  still  of  right  onght 
to  have  for  himself  and  themselves,  the  sole  and  several  herbage  and 
pasturage  of  and  in  divers,  to  wit,  217  acres,  &c.,  of  a  certain  open  field, 
called,  &c.,  was  held  to  be  disproved  by  showing  a  grant  to  the  defendant's 
ancestor  eighty-one  years  before  for  a  valuable  consideration ;  and  sncii 
plea  is  not  aided  by  the  stat.  2  &  3  Will.  4,  c.  71,  s.  1,  which,  if  relied  on, 
ought  to  be  pleaded.  (  Welcome  v.  Upton,  5  Mees.  &  W.  898.  See  Reg. 
V.  Wettmarky  2  M.  &  Rob.  806.) 

The  doctrine  as  to  the  grant  of  a  franchise  by  the  crown  within  time  of 
memory  being  a  determination  of  a  prescriptive  claim  to  the  same  franchise 
does  not  appear  to  be  settled.  Where  a  bishop,  having  free  warren  by  pre- 
scription over  the  demesne  and  tenemental  lands  of  a  manor  whereof  he  was 
seised  ^'«r6  eoeleHaf  accepted  a  grant  from  the  crown  to  himself  and  his  9uo- 
cessors  of  free  warren  over  the  demesne  lands  of  all  his  manors  in  England: 
it  was  held  that,  even  admitting  the  grant  to  have  the  effect  of  eztingnishing 
the  prescription  as  to  the  demesne  lands  (which  the  conrt  considered  to  be 
at  least  doubtful),  it  conld  not  affect  it  over  the  other  lands  of  the  manor. 
(^Earl  of  Carnarvon  v.  VilleboU,  13  Mees.  &  W.  313.) 

Formerly  a  prescription  conld  not  mn  against  the  king,  as  no  delay  in 
resorting  to  his  remedy  would  bar  his  right  The  maxim  was  nmUum 
tempue  oceurrit  regi  (2  Inst  273;  2  Roll  264, 1.  40;  Com.  Dig.  Prescrip- 
tion (F.  1);  Broom's  Maxims^  pp.  65—68,  6th  ed.).  Liberties  and  fran- 
chises were  excepted  in  the  statute  9  Geo.  8,  c.  16,  limiting  the  claims  of 
the  crown  to  sixty  years  (see  poit^  note  on  the  limitation  of  the  rights  of 
the  crown).  By  82  Geo.  8,  c.  68,  the  crown  is  barred  in  informations  for 
usurping  corporate  offices  or  franchises  by  the  lapse  of  six  years.  ( See  Bac 
Abr.,  7th  ed.,  Prerogative  (E. «),  467,  and  stat  7  WUl.  4  &  1  Vict  c.  78, 
s.  28;  Reg,  v.  HarrU,  11  Ad.  &  £11.  618.)  It  will  be  observed  that  by  the 
stat.  2  &  8  Will.  4,  c.  71,  ss.  1,  2  {ante,  pp.  1,  6),  the  crown  is  placed  upon 
the  same  footing  with  the  subject  as  to  the  rights  affected  by  that  act 
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(2.)  OF  RIGHTS  OF  (X)MMON. 

Common  is  a  right  or  privilege  which  one  or  more  persons  claim  to  take  or 
use  in  some  part  or  portion  of  that  which  another  man's  lands,  waters,  woods, 
&c.,  naturally  produce,  without  having  an  absolute  property  in  such  lands, 
waters,  woods,  &c.  It  is  called  an  incorporeal  right,  which  lies  in  grant,  as 
originally  commencing  by  some  agreement  between  lords  and  tenants,  for 
some  valuable  purposes,  which  by  age  being  formed  into  a  prescription 
continues  good,  altnongh  there  be  no  deed  or  instrument  in  writing  that 
proves  the  original  contract  or  agreement.  (4  Rep.  37  a ;  2  Inst  66 ;  Vent 
387 ;  Bac.  Abr.  Common. )  Common  has  been  divided  into  five  sorts,  viz. 
1st,  Common  of  pasture,  which  is  a  right  or  liberty  that  one  man  or  more  have 
to  feed  or  fodder  their  beasts  or  cattle  in  another  man's  land.  2ndly,  Cont- 
man  of  turbary ,  or  the  liberty  of  cntting  turves  in  another's  soil,  to  be  burnt 
in  a  house.  (See  Noy,  146;  7  East,  121;  3  Lev.  166.)  Srdly,  Common  of 
eitaversy  which  is  a  right  of  taking  trees,  loppings,  shrubs,  or  underwood,  in 
another's  woods,  coppices,  8cc.  ( See  (>o.  Jac.  26,  266 ;  5  Rep.  26  a ;  4 
Rep.  87  a;  Cro.  Eliz.  620 1  Flowd.  381.)    4thly,  Common  of  piscary,  or  a 


Of  Bights  of  Common,  89 

i^  tnd  libettf  of  taking  fish  in  another's  pond,  pool,  or  riyer.    And,      orugbtooi 
ttUj,  a  Ubatj  which  in  tome  manors  the  tenants  haTe,  of  digging  and        ccmmm. 
taking  sand*  graTol,  stone,  &c.  in  the  lord's  soil.    (Bac.  Abr.  Common, 
(A).)    All  daims  of  this  kind,  in  order  to  be  ^alid,  mnst  be  made  with 
ime  limitation  and  restriction.    (^Cla^ton  y,  Corby ^  6  Q.  B.  419;  tee  past f 
p.  47.) 

A  part?  mar  prescribe  to  take  the  sole  and  several  herbage  which  maj  be  What  oommon- 
giMted;  '(Co/litt.  122;  Hoskint  t.  RoHm,  Pollexf .  13;  Potter  v.  North,  1  !*'*  ^^SlSTL 
Vent.  386;  Weloome  r.  UpUm,  6  Mees.  &  W.  643;)  although  it  was  formerly  "*  P««»*»*"  "«^ 
doubted.  {JVarth  v.  Cox,  1  Ley.  263.)  Instances  of  sole  pastnrage  are  to 
be  found  in  the  South  Downs,  in  Sussex,  and  thejr  are  freqoendj  trans- 
fared  in  gross;  it  is  the  same  with  the  cattle-gates  in  the  north  of  England, 
shhooeh  some  have  thought  the  owners  of  them  are  tenants  in  common  of 
the  soU.  (  Welcome  v.  Upton,  6  Mees.  &  W.  641,  642;  Hex  v.  mOxley, 
1  T.  R.  137.)  The  grant  of  vesturam  terra  or  herbagium  terrte  does  not 
pass  Uie  land  or  soil  itself.  (Co.  litt  4  b.)  A  cattle-gate  is  not  a  more 
exteosiTe  right  than  the  above,  and  does  not  include  the  right  to  the  soil. 
{Bifg  V.  Earl  Lonedale,  1  H.  &  N.  923,  936.)  A  person  may  prescribe  to 
have  the  sole  and  several  pastnre,  vesture  or  herbage,  for  a  limited  time  in 
eterg  year,  in  exclusion  of  the  owner  of  the  soil.  (Fits.  Prescription,  61 ; 
Col  litt.  122  a :  2  Boll.  Abr.  267  (L.)  pi.  6;  Winch's  Rep.  6;  Hutt.  46.) 
And  a  like  preaeription,  in  exclusion  of  the  owner  of  the  soil  for  the  whole 
fear,  was  held  good,  as  it  did  not  exclude  the  lord  from  his  profits  of  mines, 
trees,  and  quarries.  {EoiHm  v.  RoHni,  2  Saund.  324  \  8,  C,,2  Lev.  2 ; 
Pollexf.  13;  1  Mod.  74.)  So  a  tenant  may  prescribe  to  have  all  the  thorns 
growing  upon  soch  a  place  in  exclusion  of  the  owner  of  the  soil.  ( DowgUus 
V.  JSendal,  Cro.  Jac  266.)  But  a  man  cannot  prescribe  to  have  eommon  eo 
nomine  for  the  whole  year,  in  exclusion  of  the  lord,  for  this  is  held  to  be. 
n^ugnant  to  the  nature  of  the  thing.  (Co.  Litt  122  a;  1  Boll.  Abr.  396  (A.), 
pL  1, 2 ;  2  BolL  Abr.  267,  pi.  3 ;  2  Lev.  268 ;  1  Ventr.  396.)  However,  it 
B  snd  that  the  lord  may  by  custom  be  restrained  to  a  qualified  right  of 
eommon  doling  a  part  of  the  year.  (Telv.  129;  1  Brownl.  187;  Cro.  Jac. 
206,  267.)  So  it  is  said  the  lord  may  be  restrained,  together  with  the 
ooiBmoners,  from  using  a  common  at  all  during  a  part  of  the  year ;  ( 1 
RoIL  Abr.  406,  406) ;  and  that  the  commoners  may  prescribe  to  have 
eommon  in  exclusion  of  the  lord  for  part  of  a  year.  (2  BolL  Abr.  267  ( L.), 
pi.  1 ;  1  Wins.  Saund.  363,  n.  (2).)  So  a  nuin  may  prescribe  to  have  a 
separate  fishery,  to  the  exclusion  of  the  owner  of  the  soil  wholly  from 
fishing ;  for  he  has  still  the  profit  of  the  soil  and  water.  (Co.  litt.  122  a, 
and  n.;  Ventr.  891.    See  2  Saund.  326.) 

The  daim  in  right  of  a. freehold  estate  and  the  lands  which  formerly 
belonged  to  the  manor  farm,  of  a  separate  right  of  feeding  and  folding  an 
anlimited  number  of  sheep,  is  not  a  claim  of  a  right  of  common,  but  of 
something  in  the  nature  of  a  separate  right  of  feedmg  and  folding,  (Kiel- 
way,  198  a;  Pwisany  and  Leader^ s  ease,  1  Leon.  11,^  which  may  have 
arisen  out  of  an  exception  made  by  the  lord  upon  granting  the  lands,  or  it 
may  have  been  created  by  an  act  of  parliament  (/ra^  v.  Mann,  3  Man. 
k  G.  C99.) 

Cbmnwn  of  pasture  is,  where  one  person  has,  in  common  with  other  Common  of 
persons,  the  right  of  taking  by  the  mouths  of  his  cattle  the  herbage  growing  pMture. 
on  the  land  of  which  some  other  person  is  the  owner.    This  species  of 
eommon  is  either  appendant,  appurtenant  or  in  gross.     (Selw.  N.  P. 
CoDimon,  s.  2.) 

Common  appendant  is  a  right  belonging  to  the  owners  or  occupiers  of  Common  ap« 
arable  lands  to  put  commonable  beasts  upon  the  lord's  waste,  and  upon  the  P^"^*^* 
hmda  of  other  p^vons  within  the  same  manor.  Commonable  beasts  are  either 
hones  and  oxen  to  plough  the  land,  and  cows  and  sheep  to  manure  it  (Co. 
Litt  122  a.)  This  as  matter  of  universal  right  was  originally  permitted  not 
only  for  the  encouragement  of  agriculture  but  for  the  necessity  of  the  thing. 
For  when  lords  of  manors  granted  out  parcels  of  land  to  tenants  for  services 
either  done  or  to  be  done,  Siese  tenants  could  not  plough  or  manure  the 
land  witiiont  beasts.  These  beasts  could  not  be  sustained  without  pasture, 
mmL  pasture  could  not  be  had  but  in  the  lord's  wastes  and  in  the  unincloeed 
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fallow  groDods  of  themselves  and  the  other  tenants.  The  law  therefore 
annexed  this  right  of  comm<m  as  inseparably  incident  to  the  grant  of  the 
lands.    (2  Bl.  Com.  83 ;  Tjfrringham.*9  ease,  4  Bep.  86  a ;  2  Inst.  85.) 

There  is  no  general  common  law  right  of  tenants  of  a  manor  to  common 
appendant  in  the  waste.  Parke^  B.,  said,  although  there  are  some  books 
which  state  that  common  appendant  is  of  common  right,  and  that  common 
appendant  is  the  common  law  right  of  every  free  tenant  in  the  lord's  wastes, 
(see  Mellor  y.  Spateman,  1  Wms.  Sannd.  846  d,  6th  ed.;  Bennett  y.  Heeve, 
Willes,  227 ;  Com.  Dig.  Comm.  B.,)  it  is  not  to  be  understood  that  every 
tenant  of  a  manor  has  by  comm<m  law  snch  a  right,  but  only  that  certain 
tenants  hare  snch  a  right,  not  by  prescription,  but  as  a  right  at  common 
law,  incident  to  the  grant  The  right  therefore  is  not  a  common  right  of 
all  tenants,  bat  belongs  only  to  each  grantee,  before  the  stat.  ^ia  emptores^ 
of  arable  land  by  Tirtne  of  his  individual  grant  and  as  incident  thereto ; 
and  it  is  as  much  a  peculiar  right  of  the  grantee  as  one  derived  b^  express 
grant,  or  by  prescription,  though  it  differs  in  its  extent  being  limited  to 
such  cattle  as  are  kept  for  ploughing  and  manuring  the  arable  land  granted, 
and  as  are  of  a  description  tit  for  that  purpose;  whereas  the  right  by  grant 
or  prescription  has  no  such  limits  and  depends  on  the  will  of  the  grantor. 
(^Lord  Dunraven  t.  LleweUyn,  15  Q.  B.  810,  811.)  As  to  this  decision 
see  Williams'  Beal  Property,  Appendix  C,  463, 9th  ed.,  and  the  remarks  of 
Lord  Romilly  in  Warrick  t.  Queen*9  College^  Oxford^  L.  R.,  10  Eq.  123. 

Common  appendant  may  be  claimed  in  pleading  as  appendant,  without 
laying  a  prescription,  although  appendancy  implies  a  prescription.  (Harg. 
Co.  litt.  122  a,  n.  2.)  It  can  only  be  claimed  in  the  lord's  wastes  (2 
Inst.  85;  1  Roll.  896;  4  Rep.  87),  for  the  claimant's  own  commonable  cattle 
levant  and  couchant  upon  the  land.  (/&.;  Burr.  320.)  A  right  of  common 
for  cattle  "  levant  and  couchant"  upon  inclosed  land,  extends  to  such  cattle 
as  the  winter  eatage  of  the  land,  together  with  the  produce  of  it  during  the 
summer  is  capable  of  maintaining.  (  Whitelock  v.  Hutohimon,  2  Mood.  & 
Rob.  205;  5  T.  R.  46;  Willes,  R.  227;  8  T.  R.  896;  Willis  v.  Ward,  2 
Chit.  297.)  In  other  words  the  right  is  governed  by  the  number  of  cattle 
which  the  commoner  has  the  means  of  housing  and  providing  for  in  die 
winter.  {Dyce  v.  Hay,  1  Macq.  H.  L.  C.  313.)  Levant  and  couchant  ex- 
presses a  measure  of  the  number  of  cattle  that  may  be  put  in,  and  does  not 
necessarily  refer  to  cattle  actually  fed  upon  the  particular  land.  {Johnson 
T.  Barnes,  27  L.  T.,  N.  S.  167.  See  Carr  v.  Lambert,  L.  R.,  1  Exch.  168.) 
This  species  of  common  must  have  existed  from  time  immemorial  (1  Roll. 
Abr.  896),  and  only  arises  in  the  case  of  grants  of  arable  land.  (  Warrick 
v.  Qti^en^s  College,  Oxford,  L.  R.,  6  Ch.  780.)  It  might  formerly  be  claimed 
as  appendant  to  a  cottage,  because  by  31  Eliz.  c.  7  (repealed  by  15  Geo.  3, 
c  82;,  it  was  requisite  for  a  cottage  to  have  four  acres  of  land  attached  to 
it.  {Emerson  v.  Selby,  1  Salk.  169 ;  2  Lord  Raym.  1015.)  Common  ap- 
pendant can  only  be  claimed  for  such  cattle  as  are  necessary  for  tillage,  as 
norses  and  oxen  to  plough  the  land,  and  cows  and  sheep  to  manure  it  (Co. 
Litt  122  a.)  Common  appendant  is  so  necessarily  incident  to  the  land,  that 
it  cannot  be  severed  from  it,  and,  therefore,  however^often  the  land  may  be 
divided,  every  parcel  of  it  is  entitled  to  common  appendant  (Willes,  240.) 
As  to  whether  the  right  to  common  appendant  is  extinguished  by  building 
on  the  land  in  respect  of  which  it  is  claimed,  see  Warrick  y.  Queen's  College, 
Oxford,  L.  R.,  6  Ch.  730. 

Common  appurtenant  may  be  claimed  as  well  by  grant  within  time  of 
memory  as  by  prescription;  and  after  a  unity  of  possession  in  the  lord  of 
the  land,  in  renpect  of  which  the  right  of  common  was  claimed  with  the  soil 
and  freehold  of  the  waste,  proof  that  the  lord's  tenant  of  the  land  had  for 
fifty  years  past  enjoyed  the  right  of  common  on  the  waste,  is  eridence  for 
the  jury  to  presume  a  new  grant  of  common  as  appurtenant,  so  as  to  sup- 
port a  count  in  an  action  by  the  tenant  for  surcharging  the  common  de- 
claring upon  his  possession  of  the  messuage  and  land  with  the  appurtenances, 
and  tfaAt  by  reason  thereof  he  was  entitled  of  right  to  the  common  of  pas- 
ture, as  belonging  and  appertaining  to  his  messuage  and  land  ;  and  also  to 
support  another  count,  in  substance  the  same,  alleging  his  possession  of 
the  messuage  and  land,  and  that  by  reason  thereof  he  was  entitled  to  com-. 
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mon  of  pasture.  (  Cowlam  v.  Stack,  15  East,  108.)  This  species  of  common 

thongh  frequently  oonfonnded  with  common  appendant,  differs  from  it  in  

many  ciicnmstances.  It  may  be  created  by  grant,  whereas  common  appen- 
dant can  only  arise  from  prescription.  It  may  be  claimed  as  annexed  to 
any  kind  of  land,  whereas  common  appendant  can  only  be  claimed  on 
account  of  ancient  arable  land.  (4  Rep.  37  a.)  And  it  may  be  not  only 
for  beasts  usually  commonable,  sach  as  horses,  oxen  and  sheep,  bnt  like- 
wise for  goats,  swine,  &c.  (1  Boll.  Abr.  399.)  Common  appurtenant  for 
a  fmctional  part  of  a  cow  was  claimed  in  MoholU  v.  Chapman  (6  H.  & 
N.  643;  29  L.  J.,  Ex.  461 ;  8  W.  R.  664).  A  person  may  cUim  common 
appurtenant  for  a  certain  number  of  cattle,  in  which  case  the  cattle  of  a 
stranger  may  be  put  upon  the  common,  as  no  injury  can  arise  to  the  owner 
of  the  soil  as  the  number  is  ascertained.  (Bac.  Abr.  96;  Richard  v. 
Sqwhb,  1  Ld.  Raym.  726;  see  Stevens  v.  Auttin,  2  Mod.  185;  Thornel  v. 
Lauele,  Cro.  Jac  27.)  The  principle  furnished  by  Potter  t.  North  (I 
Wma.  Saund.  635;  Hoskins  r.  Rohine,  2  Wms.  Saund.  726),  as  to  claims 
to  common  by  custom  or  prescription,  seems  to  be  to  ascertain  the  extent 
of  the  rights  conferred,  and  the  rights  reserved  by  the  grant,  and  to  see 
whether  the  act  be  in  derogation  of  the  latter.  Thus,  where  tenant  of  B. 
prescribed  to  have  for  himself  and  his  tenants,  &c.,  occupiers  of  the  farm 
of  B.,  the  sole  and  exclusive  right  of  pasture  and  feeding  of  sheep  and 
lambs  on  L.  as  to  the  said. farm  of  B.  belonging  and  appertaining:  it  was 
held,  that  this  did  not  entitle  him  to  take  in  the  sheep  and  lambs  of  other 
persons  to  pasture  in  L.,  for  that  by  the  terms  of  the  grant  some  interest 
in  the  pasture  was  reserved  to  the  lord,  and  the  above  practice  was  preju- 
dicial to  such  interest  {Jonet  v.  Richard,  6  Ad.  &  £11.  530.  See  5  Jb, 
413.)  If  the  common  appurtenant  be  for  an  uncertain  number  of  cattle, 
it  is  limited  to  the  claimant's  own  commonable  cattle  levant  and  oouchant 
upon  his  lands.  (See  Harl  of  Manchester  v.  Vale,  1  Wms.  Saund.  28,  ed. 
1871;  and  see  further,  as  to  common  appurtenant  for  cattle  levant  and 
oouchant,  Bowen  v.  JenMn,  6  Ad.  &  Ell.  911.)  A  claim  of  a  right  of 
common  without  stint,  as  annexed  to  an  ancient  messuage  without  land, 
cannot,  as  such,  exist  by  law.  (^Benson  v.  Cheater,  8  T.  R.  396;  Scholes 
V.  Hargraves,  5  T.  R.  46.)  A  right  of  common  appurtenant  for  cattle 
levant  and  couchant  proved  by  acts  of  user  for  thirty  years,  and  exercised 
in  respect  of  a  tenement  formerly  in  a  condition  to  support  cattle,  but  now 
and  for  mare  than  thirty  years  past  turned  to  different  purposes,  is  not  ex- 
tinguished or  suspended  by  reason  of  such  change  in  the  condition  of  the 
tenement,  if  the  tenement  is  still  in  such  a  state  that  it  might  easily  be 
turned  to  the  purpose  of  feeding  cattle.  (  Carr  v.  Lambert,  L.  R.,  1  Exch. 
168.) 

A  person  cannot  prescribe  for  a  right  of  common  as  occupier  of  a  mes-  Claims  to  common 
snage.  {BnglUh  v.  Bumell,  2  Wils.  268.)  And  a  plea  claiming  an  ^y  preBcription. 
immemorial  right  of  common  in  occupiers  for  the  time  being,  was  held  bad 
after  verdict.  {Davics  v.  Williams,  16  Q.  B.  548.)  Where  a  right  of 
common  was  claimed  as  appurtenant  to  land,  it  was  held  that  the  owners 
and  occupiers  of  such  land  might  be  joined  as  plaintiffs  in  a  suit  to  protect 
the  right.    {Commissioners  of  Sewers  v.  Glasse,  L.  R.,  7  Ch.  456.) 

Where  rights  of  common  have  been  exercised  for  many  years  by  the  free-  , 

hold  tenants  of  a  manor,  and  also  by  the  inhabitants,  the  court  will  presume 
that  the  inhabitants  chdmed  through  the  freehold  tenants.  And  where 
such  rights  have  been  exercised  for  many  years,  the  court  will  try  to  find 
a  legal  origin  for  those  rights,  and  presume  a  grant,  if  necessary.  (  War- 
rich  V.  (j^ueen^s  College,  Oxf&rd,  L.  R.,  6  Ch.  716.)  Such  rights  may  be 
claimed  m  the  case  of  copyhold  tenants  of  the  manor  by  custom,  and  in  the 
case  of  the  freehold  tenants,  by  prescription.    (7^.) 

Copyholders  may  claim  rights  of  common  in  the  wastes  of  the  lord  by  Claims  to  common 
custom.    (  Oatefoard's  case,  6  Rep.  59.)    And  it  has  been  held  that  the  ^^  custom. 
occupier  of  a  messuage  and  lands,  who  had  common  in  the  lord's  waste, 
might  set  up  a  custom  to  cut  rushes  as  annexed  to  his  rights  of  common. 
{Bean  v.  Bloom,  2  Bl.  R.  926;  S,  C,  3  Wils.  456.)    A  custom,  however, 
for  the  tenants  of  tenements  and  premises  in  a  manor  to  have  common  of 
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iMstnre  in  the  wute  of  the  manor  ivae  held  bad.    {Knight  t.  JRng,  90 
L  T.,  N.  S.  4W.) 

If  a  man  purchase  pert  of  the  land  wherem  common  appendant  is  to  be 
had,  the  common  shaJl  be  apportioned,  becaose  it  is  of  common  ri^t,  bat 
it  is  otherwise  as  to  common  appmtenant  and  other  kinds  of  common,  as 
common  of  estovers  or  piBcarj.  Bat  both  common  appendant  and  common 
appurtenant  will  be  apportioned  on  alienation  of  part  of  the  land  to  which 
the  common  is  appendant  or  appurtenant.  (Co.  Litt.  122  a,  164  a;  7)frrimg^ 
ham*$  ease,  4  Uep.  36;  Wild's  ease,  8  Uep.  78;  O'Hare  t.  I^hy,  10  Ir.  C« 
L.  R.  818.) 

The  rent-charges  under  the  acts  for  the  commutation  of  tithes  in  Ekigland 
and  Wales,  in  respect  of  the  tithes  of  common  appendant  or  appurtenant, 
are  to  be  a  diarse  on  the  allotments  thereafter  to  be  made  in  respect  of  the 
lands  to  which  the  right  of  common  is  attached.    (2  &  3  Vict.  c.  62,  s.  14.) 

Common  because  of  vicinage  or  neighbourhood,  is  not  strictlj  a  right  os 
common.  It  happens  where  the  inhabitants  of  two  townships  which  lie 
contiguous  to  each  other  have  usuallj  intercommoned  with  each  other,  the 
beasts  of  the  one  straying  mutually  into  the  other's  fields  without  anj 
molestation  from  either.  It  is  only  a  permissive  right,  intended  to  excuse 
what,  in  strictness,  is.  a  trespass  in  both,  and  to  prevent  a  multiplicity  of 
suits.  {Musgrove  v.  Cave^  Willes,  322.)  And  therefore  either  township 
may  inclose  and  bar  out  the  other,  thouefa  they  have  intercommoned  time 
out  of  mind.  Neither  hath  any  penon  of  one  town  a  right  to  put  his  beasts 
originally  into  the  other's  common;  but  if  they  escape  and  stray  thither  of 
themselves,  the  law  winks  at  the  trespass.  (Co.  litt  121, 122;  4  Rep.  38; 
2  Bl.  Comm.  33.)  The  position,  that  this  species  of  common  is  not  a  rig^t» 
but  matter  of  excuse  for  a  trespass,  is  sufficiently  established.  (  WelU  v. 
Pearoy,  1  Bing.  N.  C.  566;  1  Scott,  426;  GuUeU  v.  Lopes,  13  East,  348.) 
Although  it  may  be  claimed  by  prescription,  it  is  rather  matter  of  imme* 
raorial  custom.  The  substance  of  the  custom  is,  that  cattle  lawfully  on  one 
common  have  been  used  to  strav  upon  the  other.  All  that  it  is  necessaiy 
therefore  for  the  pleadings  to  show  is,  that  the  cattle  were  lawf uUpr  on  their 
own  common  before  they  strayed,  and  that  is  done  by  diowing  thurtv  years' 
nser  under  the  statute  2  &  3  Will.  4,  c  71.  (Prichard  v.  Powell,  10  Q.  B. 
589.)  Reputation  may  be  given  in  evidence  in  support  of  the  immemorial 
right  of  such  common  so  pleaded.  (/&.)  If  to  an  action  of  trespass  in  the 
common  called  A.,  the  defendant  plead  that  A.  and  B.  commons  lie  open 
to  each  other,  and  then  prescribe  for  a  right  in  both  commons,  the  plaintiff 
must  traverse  the  whole  prescription.  (Jiiorewood  v.  Wood,  14  East,  327.) 
The  plaintiff  being  possessed  of  a  house  and  land  in  E.,  had  for  sixty  years 
exercised  rights  of  common  iu  W.;  it  appeared  at  the  trial  that  this  waa 
done  near  the  boundary  of  two  commons  of  W.  and  £.,  which  lay  open  and 
unindosed,  and  adjacent  to  each  other,  and  that  the  parties  exercising  the 
right  did  not  at  the  time  know  the  exact  boundary;  that  the  plaintiff  had 
on  the  previous  inclosure  of  the  common  at  £.,  obtained  an  allotment  there 
in  respect  of  his  estate:  it  was  held,  that  it  was  properly  left  to  the  jury  to 
say  whether  the  evidence  was  referable  to  an  exercise  of  the  right  in  K,  and 
a  mistake  of  the  boundary,  or  to  an  exercise  of  the  right  in  W.  (  Het hiring' 
ton  V.  Vane,  4  B.  &  Aid.  428.)  Common  pur  cause  de  vicinage  cannot 
be  set  up  as  an  excuse  for  cattle  rambling  from  downs  subject  to  common 
of  pasture  into  downs  of  which  the  owner  has  exclusive  possession,  not- 
withstanding there  be  no  fence  or  visible  boundary  separating  the  downs. 
{Heath  V.  Mliat,  4  Bing.  N.  C.  888;  6  Scott,  172.) 

To  establish  a  right  of  common  pur  cause  de  vicinage  an  intercomraon- 
ing  between  the  two  districts  must  be  alleged  and  prov^  It  is  not  enough 
to  show  that  there  was  no  fence  between  the  two  districts,  and  that  catUe 
strayed  from  one  to  the  other,  but  were  constantly  either  driven  back  by 
their  own  respective  owners,  or  tamed  off  by  the  owners  of  the  land  into 
which  they  had  strayed,  ((^r/^  v.  ^nA^,  10  Q.  B.  604.)  It  seems  that 
a  plea  is  bad,  after  verdict,  which  professes  to  show  a  common  pur  c-ause 
de  vicinage  bv  usage  between  the  close  of  an  individual  and  a  waste  or 
common.    (/J.) 
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Wbere  the  oommoiw  of  two  towns  adjom,  and  a  right  of  common  by      dfRifhUdf 
reason  of  Ticinage  exists,  and  in  one  town  there  are  fif tj  acres  of  common        Comwon. 
and  in  the  other  town  one  hundred  acres  of  common,  the  commoners  in  the 
first  town  cannot  pnt  more  cattle  npon  the  common  of  fifty  acres  than  it 
win  feed,  withont  any  respect  to  the  common  in  the  other  town.    (  Oorhet^$ 
ease^  7  Rep.  6  a.) 

The  Ck>nrt  of  Exchequer  Chamber  inclined  to  think  that  oonmion  pur 
eauw  de  vicinage  may  exist  between  two  neighbouring  proprietors,  though 
there  be  no  right  of  c<Mnmon  over  the  land  on  either  side,  from  which  the 
cattle  escape.  {Jones  t.  BoHn(m  error),  10  Q.  B.  620.)  It  was  held  by 
the  same  court  (affirming  the  judgment  of  the  Queen's  Bench,  10  Q.  B. 
581),  thftt  a  plea  claiming  common  ^r  eaute  de  vicinage  in  respect  of  a 
private  estate,  over  which  no  other  right  of  common  is  shown,  and  alleging 
snch  common  to  exist  by  custom,  is  bad,  and  that  a  plea  of  such  common 
affainst  the  owner  of  the  land  into  which  the  cattle  escape,  must  be  a  plea 
of  grant  or  prescription.    (/&.) 

An  end  may  bo  put  to  this  species  of  common  by  inclosnre.  (Tgrriftg"  DeComilnatloa  of 
ka»*s  ease,  4  Rep.  86  b,  3d  b,  89  a;  Corbet's  ease,  7  Rep.  5  a.)  Where  one  ^^^» 
of  two  adjoining  commons,  with  common  of  vicinage,  is  inclosed  and  fenced 
off  by  the  owner  of  the  soil,  leaving  open  only  a  passage  sufficient  for  the 
highway,  which  led  over  the  one  to  the  other ;  yet,  as  the  separation  was 
not  complete,  so  as  to  prevent  cattle  straying  from  one  to  the  ottier  by  means 
of  the  highway,  the  common  by  vicinage  stiU  continues.  (  €hUlett  v.  Lopes^ 
13  East,  348.)  In  case  of  open  field  lands,  the  owner  of  any  particular 
spot  may,  by  custom,  exclude  the  other  from  rieht  of  pasture  tiiere,  by  in« 
dosing  his  own  land.  (2  Wils.  269.)  By  a  lociQ  act,  all  rights  ai  common 
whatever  in  B.  were  extinguished;  the  wastes  were  divided;  the  owners  of 
allotments  were  directed  to  indoee  and  authorized  to  distrain  the  cattle  of 
strangers  trenjassing.  No  fence  having  been  made,  it  was  held,  that  the 
owner  of  an  allotment  in  B.  could  not  distrain  cattle  which  had  strayed  into 
his  allotment  from  a  common  in  W.  in  pursuance  of  an  alleged  right  of 
common  pur  eause  de  vicinage  in  the  inhabitants  of  W.  (  Wells  t.  Peeureu^ 
1  Scott,  426;  1  Bing.  N.  R  556.)  It  seems  that  the  cattle  would  be  liable 
to  distress,  or  the  owner  to  an  action  of  trespass,  notwithstanding  the  want 
or  defoct  of  fences,  if  the  cattle  were  suffered  to  remain  in  the  l^ms  in  quo 
after  notice  to  the  owner  that  they  were  trespassing  there,  (/ft.)  It  was 
questioned  whether  a  notice  in  fact  to  the  commissioners  in  W.  (withont 
indosnre),  that  all  the  rights  of  common  in  B.  were  extinguished,  would 
pnt  an  end  to  the  legal  excuse  of  trespasses  pur  eause  de  vicinage,  (lb,)  It 
was  admitted,  that  when  there  is  a  common  pur  eause  de  vicinage  between 
two  wastes,  and  one  of  them  is  under  a  private  act  of  parliament  conveyed 
to  allottees,  for  the  purpose  of  being  inclosed,  and  the  commissioners  under 
the  act  extinguish  aU  rights  of  common  on  snch  one  waste,  these  proceed- 
ings do  not  of  themselves  pnt  an  end  to  the  common  pur  eause  de  vicinage. 
{Clarke  r.  Tinker,  10  Q.  B.  604.) 

Camman  in  gross  is  snch  a  right  of  common  as  is  ndther  appendant  nor  Coaunoa  Ingratt. 
appurtenant  to  land,  but  is  annexed  to  a  man's  person,  bein^  granted  to 
him  and  his  heirs  by  deed ;  or  it  may  be  claimed  by  prescriptive  right,  as 
by  a  parson  of  a  church,  or  the  like  corporation  sole.  It  is  a  separate 
inheritance,  entirely  distinct  from  landed  property,  and  may  be  vested  in 
one  who  has  no  land  in  the  manor.  (Co.  Litt.  122  a;  2  Bl.  Comm.  34.) 
Common  appurtenant  for  a  certain  number  of  cattle  may  be  converted  into 
common  in  gross.  (Cro.  Jac.  15;  5  Taunt.  244.)  It  A.  and  all  those 
whose  estate  he  has  in  the  manor  of  D.  have  had  from  time  immemorial  a 
fold  course,  that  is,  common  of  pasture  for  any  number  of  sheep  not  ex- 
ceeding 300,  in  a  certain  field,  as  appurtenant  to  the  manor,  he  may  grant 
over  to  anciher  this  fold  course,  and  so  make  it  in  gross;  because  the 
oommon  is  for  a  certain  number,  and  by  the  prescription  the  sheep  are  not 
to  be  levant  and  couchant  on  the  manor,  but  it  is  a  common  for  so  many 
sheep  appurtenant  to  the  manor,  which  may  be  severed  from  the  manor  as 
well  as  an  advowson,  withont  any  prejudice  to  the  owner  of  the  land  where 
the  common  is  to  be  taken.  ( 1  Roll.  Abr.  402,  pi.  3;  I>ay  v.  Spooner,  Cro. 
Gar.  432;  Sir  W.  Jones,  875;  3  Wms.  Sannd.  327,  n.)    A  right  of  common 
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in  gnu  sans  nombre,  in  the  latitude  in  which  it  was  formerly  nnderstood, 
cannot  exist  (1  Sannd.  346;  I  Ld.  Rajm.  407;  Willes,  232 ;  8  T.  R.  396 ), 
and  it  can  have  no  rational  meaning  bat  in  contradistinction  to  stinted 
common,  where  a  man  has  a  right  only  to  pat  on  a  particular  nomber  of 
cattle.  (^Bennett  t.  Beeee,  Willes,  232.)  A  right  of  common  in  gross 
does  not  confer  a  Tote  for  the  coroner  of  a  connty.  iUfff.  v.  i>ay»  3  £11.  & 
Bl.  859.) 

A  corporation  may  prescribe  for  common  in  gross  for  cattle  lerant  and 
oouchant  within  the  town,  bnt  not  for  common  in  gross  sans  nombre, 
(Mellor  7.  Spateman,  1  Saand.  343;  Clarkson t.  Woodhouse,  5 T.  R  412, n.; 
Johnsoa  V.  Barnes^  27  L.  T.,  N.  S.  152.)  Where,  before  the  passing  of 
6  &  6  Will.  4,  c.  76,  all  freemen  inhabiting  within  an  ancient  borough 
claimed  right  of  common  on  certain  lands,  and  that  act  (sect.  7)  has  ex- 
tended the  limits  of  the  borough,  the  right  of  common  can  no  longer  be 
described  in  pleading  to  be  a  right  "in  all  freemen  inhabiting  within  the 
borough;"  for  that  act  only  reserves  the  right  to  those  who  reside  within 
the  old  limits,  and  does  not  make  the  newly-defined  borough  the  same  to 
all  intents  and  purposes  as  the  old  one.  (Beadsworth  v.  Torkingtan^  1  Q. 
B.  782).  See  a  plea  of  common  by  a  burgess  under  a  grant  to  a  corpora- 
tion,  Parry  v.  Thomas,  5  Exch.  37.  The  new  burgesses  created  under  the 
Stat.  5  &  6  Will.  4,  c.  76,  are  not  entitled  to  participate  in  the  rights  of 
common  enjoyed  by  the  old  burgesses  and  freemen  for  their  own  benefit 
prior  to  the  passing  of  that  act.    {Hulls  v.  Estcourt,  2  New  Rep.  131.) 

The  Stat.  2  &  3  Vict.  c.  62,  s.  13,  provides  the  mode  in  which  Lammas 
lands  and  a  right  of  common  in  gross  are  to  be  charged  with  rent-charges, 
in  lien  of  tithes,  under  the  acts  for  the  commutation  of  tithes  in  England 
and  Wales. 

Common  of  turbary  is  a  right  to  dig  turf  upon  another's  land,  or  upon 
the  lord's  waste.  This  kind  of  common  can  only  be  appurtenant  to  a  house, 
not  to  land ;  for  turves  are  to  be  burnt  in  a  house ;  nor  can  it  extend  to  a 
right  to  dig  turf  for  sale.  (  Valentine  v.  Penny  y  Noy,  145.  See  Hay  ward 
V.  Cannington,  1  Lev.  231;  1  Sid.  354.)  An  ancient  right  of  turbary  can 
only  exist  as  being  a  right  in  respect  of  an  ancient  dwelling-house  or  build- 
ing, or  at  the  most,  for  the  house  which  supplies  the  place  of  that  house. 
(  Warrick  v.  Queen's  College,  Oxford,  L.  R.,  6  Ch.  730).  A  custom  for 
all  the  customary  tenants  of  a  manor,  having  gardens,  to  dig  turf  on  the 
waste,  for  making  grass  plots,  at  all  times  of  the  year,  and  as  often  and  in 
such  quantity  as  occasion  required,  is  bad  in  law,  as  being  indefinite,  un- 
certain, and  destructive  of  the  common.  (  Wilson  v.  Willes,  7  East,  121, 
recognized  in  Marquis  of  Salisbury  v.  Gladstone,  8  Jur.,  N.  S.  ^27,  post, 
p.  48.  See  Peppin  v.  Shakespear,  6  T.  R.  748.)  Common  of  turbary, 
appurtenant  to  a  house,  will  pass  by  a  grant  or  demise  of  such  house  with 
the  appurtenances.  {Solme  v.  Bullock,  3  Levinz,  165;  Dobbyn  v.  Somers, 
13  Ir.  C.  L.  R.  293.) 

In  an  action  of  trespass  qu,  cLfr.,  the  pleas  justified  under  a  right  of  com- 
mon of  turbary,  claimed  by  prescription  and  by  enjoyment  for  thirty  and  sixty 
years  over  G.,  whereof  the  locus  in  quo  was  part.  The  replication  denied 
the  right  of  common  of  turbary  in  tne  looujt  in  quo.  On  the  trial,  it  ap- 
peared that  the  defendant  had  enjoyed  the  right  on  every  part  of  6.  where 
any  fuel  had  been  found,  that  the  locus  in  quo  was  part  of  6.,  but  that  it 
was  on  a  rock  on  which  no  fuel  ever  had  been,  or  in  the  ordinary  course  of 
nature  could  ever  be  found.  A  verdict  having  been  given  for  plaintiff,  it 
was  held,  that  the  inference  drawn  from  the  user  was,  that  the  right  ex- 
tended to  all  parts  of  6.  fit  for  the  production  of  fuel  and  not  to  such  a  spot 
as  the  locus  in  quo,  and  that  the  verdict  for  the  plaintiff  was  right.  {Pear^ 
don  v.  Underhill,  16  Q.  B.  120.) 

There  is  nothing  in  law  to  prevent  a  party  dealing  with  his  own  land  and 
demising  it,  from  annexing  to  the  land  or  granting  to  the  lessee  a  right  to 
take  turbary  upon  other  lands  of  the  landlord,  to  be  consumed  upon  houses 
to  be  subsequently  built  upon  the  premises.  (^Hill  v.  Barry,  Hav.  &  J.  688; 
Duggan  v.  Carey,  8  Ir.  C.  L.  R.  210.) 

A.,  by  an  indenture  in  1735,  demised  lands  to  B.  and  C,  for  a  term  of 
889  years,  and  A.  covenanted  that  B.  and  C,  "  their  executors,  adminis-. 
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tnton  and  assigns,  and  eyery  of  them,  shoald  and  might  from  time  to  time,  Of  Rights  of 
and  at  all  times  daring  the  grant,  cut  and  carry  away  from  off  the  bog  of  common. 
Coolnemoney  and  Ballyna,"  (the  absolute  property  of  the  lessor,  and  not 
indaded  in  the  lease,)  *'  turf  sufficient  to  be  expended  on  the  premises." 
B.  and  C.  covenanted  to  repair  all  houses  and  outhouses  that  were  or  there- 
after might  be  built  npon  the  premises.  In  1735,  B.  and  C.  partitioned  the 
lands,  and  in  1856  the  Commissioners  of  the  Incumbered  Estates  Court 
granted  B.'s  moiety  to  the  plaintiff,  "with  the  appurtenances:" — It  was 
held,  that  the  right  of  tnrbary  was  apportionable,  and  that  the  plaintiff  was 
entitled  to  a  proportional  share.  (^Hargrove  v.  Congleton^  12  Ir.  C.  L.  R. 
368. 

Common  of  estovers,  or  ettovvierSf  that  is,  necessaries  (from  estorer,  to  Common  of 
famish),  is  a  liberty  of  taking  necessary  wood  for  the  use  or  furniture  of  a  ^toven. 
boose  or  farm  from  off  another's  estate.  The  Saxon  word  bote  is  used  by 
ns  as  synonymons  to  the  French  estoyers :  and  therefore  house-bote  is  a 
sufficient  allowance  of  wood  to  repair  or  to  bum  in  the  house;  which  latter 
is  sometimes  called  fire-bote ;  plough-bote,  and  cart-bote,  are  wood  to  be 
employed  in  making  and  repainng  all  instmments  of  husbandry;  and  bay- 
bote  or  hedge-bote,  is  wood  for  repairing  hedges  or  fences,  as  pales,  stiles, 
and  gates,  to  secure  inclosures.  These  iK^tes  or  estovers  must  be  reasonable 
ones :  and  such  any  tenant  or  lessee,  except  a  strict  tenant  at  will,  may 
take  off  the  land  let  or  demised  to  him,  without  waiting  for  any  leave,  as- 
signment, or  appointment  of  the  lessor,  nnless  he  be  restrained  by  special 
covenant  to  the  contrary.  (Co.  Litt.  41 ;  2  Bl.  Com.  35.)  The  rule  is 
founded  on  the  obligation  npon  tenants  of  making  necessary  repairs.  (2>« 
Salts  V.  Orossan,  1  BaU  &  B.  188.)  Where  no  wood  exists,  and  where 
part  of  the  premises  demised  are  bog,  from  which  no  other  beneficial  use 
can  arise,  a  tenant  is  at  the  common  law  in  Ireland  entitled  to  nse  such 
bog  for  the  purposes  of  fuel,  as  he  would  have  been  authorized  to  nse  wood, 
had  diere  b^n  any  for  a  like  purpose.  {Howley  v.  Jehb^  8  Ir.  C.  L.  R. 
435.)  Where  tenants  abuse  their  nght  of  estovers,  the  Conrt  of  Chancery 
will  g^rant  an  injunction,  as  if  they  cut  turf  for  sale.  {Lord  Covrtown 
y.  Ward,  1  Sch.  &  Lef.  8;  see  Wilson  v.  Bragg,  8  Bac.  Abr.  428, 
Waste  (O).) 

Every  tenant  for  life  or  years  has  a  liberty  of  this  kind  of  common  right 
in  the  lands  which  he  holds  nnless  restrained,  which  is  nsual  by  particular 
eovenants  or  exceptions.  (2  Bl.  Com.  282.)  The  right  to  estovers  may 
also  be  appendant  or  appurtenant  to  a  messuage  or  dwelling-house  by  pre- 
scription or  grant,  to  be  exercised  in  lands  not  occupied  by  the  tenant  of 
the  hoQse;  as  if  a  man  grants  estovers  to  another  for  the  repair  of  a  certain 
house,  they  become  appurtenant  to  that  house ;  so  that  whoever  afterwards 
acquires  it,  shall  have  such  common  of  estovers. 

This  right  may  be  claimed  either  by  prescription  or  grant,  but  (except  in 
the  case  of  copyholders)  it  cannot  be  claimed  by  custom  ;  for,  according  to 
a  well-known  rule,  a  custom  to  take  profits  in  alieno  solo  is  bad.  (  Oate- 
ftard's  case,  6  Rep.  59;  Bean  v.  Bloom,  3  Wils.  456;  2  Sir  W.  Black.  926; 
GHmstead  v.  Marlowe,  4  T.  R.  717;  Selby  v.  Robinson,  2  T.  R.  758; 
Iloskins  v.  Robins,  1  Vent.  123-163 ;  2  Saund.  320.)  A  person  having 
common  of  estovers  in  a  certain  wood  of  another,  by  view  and  delivery  of 
the  owner*s  bailiff,  by  taking  estovers  without  such  view  and  delivery  is  a 
tre^Misser,  though  he  takes  less 'than  he  was  entitled  to.  (5  Rep.  25  a.) 
A  person  having  common  of  estovers,  either  by  grant  or  prescription  an- 
nexed to  his  house,  may  alter  the  rooms  or  chambers,  or  build  new  chim- 
neys, or  add  to  the  house  without  losing  the  right,  but  he  cannot  nse  any  of 
the  estovers  in  the  parts  newly  added.     {LuttrelPs  case,  4  Rep.  87  a.) 

A  person  prescribed  to  have  estovers  for  repairing  houses,  or  for  building 
new  houses  on  the  land.  It  was  alleged  that  the  prescription  was  unreason- 
able to  take  estovers  for  the  building  of  new  houses,  but  the  majority  of 
tiie  court  held  it  to  be  a  good  prescription,  for  one  might  grant  such  estovers 
at  that  day;  but  one  of  the  judges  held  the  prescription  to  be  bad,  as  it 
ooght  only  to  be  for  the  repair  of  ancient  houses.  {Arvndel  v.  Steer,  Cro. 
Jac.  26.) 

Ccxmmon  of  estovers  can  only  be  claimed  by  prescription  for  an  ancient 
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houae  (F.  N.  B.  180;  4  Co.  86) ;  bat  if  it  be  polled  down  and  anoOier 
rebuilt,  either  in  the  same  or  another  place,  the  preacription  will  not  be 
loat  (  Cottard  and  W%ng/ield*$  ease,  Godb.  97;  Cowper  t.  Andrewi,  Hob. 
39.)  A  perKm  having  common  of  eatoTers  is  not  entitled  to  eatoTera  out 
of  timber  which  the  owner  of  the  aoil  haa  cnt  down  in  part  of  the  wood, 
hot  he  moat  take  hia  eatOTers  ont  of  the  reaidue.  (Cro.  Eliz.  820;  Cro.  Jac 
256.)  A  peraon  baring  conmion  of  eatovora  appnrtenant  to  a  hooae  cannot 
grant  the  eatoTera  to  another,  reaerring  the  honae  to  himaelf ,  nor  grant  the 
honse  to  another,  reaerring  the  eatovera  to  himaelf ;  for  in  either  of  those 
casea,  the  eatoyera  cannot  be  severed  from  the  boose,  becauae  they  mnat  be 
apent  on  the  hooae.    (Plowd.  381.) 

The  eatovera  taken  mast  be  reasonable,  and  limited  to  the  wanta  of  the 
tenement  in  respect  of  which  a  man  claims  them,  upon  which  therefore 
thej  most  be  expended  (7  £.  4,  27;  12  E.  4,  8;  8  Rep.  54)  ;  and  cannot  be 
aold  to  be  osed  elsewhere.  (11  H.  6,  11  b.;  Earl  of  Pembroke*$  ease^ 
CUyt.  47.) 

A  claim  of  a  preacriptiTe  right  in  the  owners  or  occopiera  of  cloae  A.  to 
enter  close  B.  (belonging  to  a  third  peraon),  and  to  cot  down  and  cany 
awaj  and  convert  to  their  own  ose  all  the  trees  and  wood  growing  and 
being  thereon  "  as  to  the  close  A.  appertaining,"  is  void  aa  being  too  lai^. 
(^Bailey  v.  Stepketu,  12  C.  B.,  N.  S.  91;  8  Jar.,N.  S.  1068;  81  L.  J.,  C.P. 
226.) 

Where  the  crown  granted  to  the  inhabitanta  of  L.,  which  waa  a  crown 
manor  and  parish  within  a  royal  forest,  that  the  labooring  or  poor  people 
inhabiting  the  parish  and  having  families  might,  during  a  certam  period  of 
every  year,  cnt  or  lop  the  boughs  and  branches  above  seven  feet  from  the 

Ex>ond,  on  the  trees  gpiowing  on  the  waate  landa  of  the  manor  and  parish  of 
.,  for  their  own  use  and  oonsomption,  and  for  aale  for  their  own  relief  to 
all  or  any  of  the  inhabitanta  for  their  oonaomption  within  the  parish  aa 
fuel; —it  was  held  that,  although  snch  a  right  could  not  have  been  claimed 
by  prescription  or  costom,  yet  the  grant  by  the  crown  waa  valid,  inaamnch 
aa  the  grantees  might  be  treated  aa  a  corporation  quoad  the  grant.  (  WiU 
Ungate  v.  MaUland,  L.  R.,  8  Eq.  103.) 

A  oommon  of  fishery  is  a  right  of  fishing  in  common  with  other  persona 
in  a  stream  or  river,  the  soil  whereof  belongs  to  a  third  person.  This  doea 
not  differ  in  any  reapcct  from  any  other  right  of  common  (Salk.  637);  and 
trespaaa  will  not  lie  for  an  injury  to  it.  A  person  having  a  common  fishery 
in  another'a  land  cannot  cut  the  grasa  growing  on  the  bank.  (18  Hen.  8, 
p.  15,  b.)  Under  ancient  deeds  recognizing  a  right  in  the  owner  of  an 
eatate  to  have  a  weir  acroas  a  river  for  taking  fiah,  if  it  appear  that  anch 
weir  waa  heretofore  made  of  brushwood,  through  which  the  fiah  might 
escape  into  the  upper  part  of  the  river,  he  cannot  convert  it  into  a  atone 
weir,  whereby  the  possibility  of  escape  is  debarred,  except  in  timea  of  extrar 
ordinary  flood.  (  Weld  v.  Hornby,  7  East,  195.  Aa  to  the  right  of  fiaheiy, 
aee  Selw.  N.  F.  tit.  Fishery.) 

A  several  fishery  ia  when  a  person  haa  an  exclusive  right  of  fishery  either 
in  his  own  aoil  or  in  the  aoil  of  another.  (1  Selw.  N.  P.  751,  18th  ed.) 
It  seems  that  the  owner  of  a  several  fishery,  in  ordinary  caaea,  and  when 
the  terms  of  the  grant  are  unknown,  may  be  presumed  to  be  the  owner  of 
the  aoil.  {Duke  of  Somerset  v.  Fbgwell,  5  B.  &  C.  875.)  Soch  an  owner 
has  the  exclusive  right  of  taking  the  fish  within  particular  limits.  (8  Salk. 
860 ;  2  Salk.  637.  See  Co.  Litt.  122  a,  n.  7  ;  Rex  v.  EllU,  1  Maule  &  S. 
662.S 

The  word  <'  several,*'  aa  applied  to  a  right  of  fiahing,  haa  the  same  meaning 
aa  the  word  *'  aeparalia"  had  before  the  pleadings  were  in  English.  A  de- 
cloration,  reciting  that  the  defendant  had  been  summoned  to  answer  plain- 
tiff in  an  action  ox  treroaaa,  charged  that  the  defendant,  with  force  and  arma, 
broke  and  entered  a  nshery,  to  wit,  the  aole  and  exclusive  fishery  of  the 
plaintiff  in  a  certain  part  of  the  river  then  flowing  and  being  over  the  aoil 
of  one  F.,  and  then  fished  for  fish  in  the  said  fishery  of  the  plaintiff,  and 
the  fiah  of  the  aaid  fishery  of  the  plaintiff  there  found,  and  being  in  the 
aaid  fishery  chased  and  disturbed.  The  declaration  concluded,  and  other 
wrongs  to  the  plaintiff  did  against  the  Qoeen's  peace  and  to  the  plaintiff's 
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damage.  Held,  first,  that  th«  words  "  sole  and  exclnsiTe  fishery*'  were  at  Of  Rigbti  of 
any  rate  after  Terdict  eqniyalent  to  "  several  fishery/'  that  is,  the  right  of  ^'""^°- 
fishing  exelosiye  of  all  others  in  a  particnlar  place:  that  the  statement  that 
the  soil  was  in  F.  did  not  vitiate  the  count,  or  render  it  necessary  to  dednce 
a  title  from  the  owner  of  the  fee.  And,  secondly,  that  an  action  for  tres- 
pass will  lie  for  fishing  in  a  sereral  fishery.  HoJfcrd  t.  Bailey,  18  Q.  B. 
426;  8  Q.  B.  1000.) 

The  soil  of  navigable  tidal  rivers,  so  far  as  tiie  tide  flows  and  reflows,  is 
|n-iOTa  fatie  in  the  crown,  and  the  right  of  fishery  therein  is  primd  facie 
in  the  pablic  But  the  right  to  exclude  the  public  therefrom  and  to  create 
a  several  fishery  existed  in  the  crown,  and  might  lawfully  have  been 
exercised  by  the  crown  before  Magna  Charta;  and  the  several  fishery 
could  lawfully  be  afterwards  made  a  subject  of  grant  by  the  crown  to 
a  private  individual  (^Malcolmton  v.  0*J)ea,  10  H.  L.  C.  693;  12  W.  R. 
198.) 

Where  a  private  river  runs  through  a  manor,  the  presumption  of  law  is, 
that  each  owner  of  land  within  the  manor,  and  on  the  bank  of  the  river, 
has  the  right  of  fishing  in  front  of  his  land;  and,  if  the  lord  claims  a  several 
fishery,  he  must  make  out  that  claim  by  evidence.  (^Lamh  v.  Nefchi^gin, 
1  Car.  &  K.  549.)  From  the  words  of  a  deed  under  which  the  lord  claimed 
it  was  attempted  to  raise  a  presumption  that  the  right  of  several  fishery 
within  the  manor  passed  to  him  by  that  deed  as  appurtenant  to  the  manor; 
it  was  held,  that  this  presumption  was  rebutted  by  proof  that  before  the 
date  of  that  deed,  owners  of  land  within  the  manor  and  oil  the  bank  of  the 
river  had  the  right  of  free  fishery  therein.    {lb.) 

As  to  the  various  kinds  of  fisheries,  it  was  laid  down  by  Willes,  J.,  in  Free  flsberj. 
delivering  the  opinion  of  the  judges  to  the  House  of  Lords,  that  the  only 
substantial  distmction  is  between  an  exclusive  right  of  fishery  usually 
called  **  several"  sometimes  ^  free"  (used  as  in  free  warren),  and  a  right 
in  common  with  others,  usually  called  "common  of  fishery"  sometimes 
"free"  (used  as  in  free  port).  (Malcolmion  v.  0*Dea,  10  H.  L.  C.  693.) 
The  Prescription  Act  does  not  apply  to  a  claim  to  a  free  fishery  in  the 
waters  of  another.  {Shuttleworth  v.  Le  Fleming,  19  C.  B.,  N.  S.  687; 
14  W.  R.  13.) 

Evidence  of  a  continuous  practice  for  upwards  of  sixty  years  wholly  un-  Evidence  of  rights 
resisted  for  a  corporation  to  grant  licences  to  fish  in  a  navigable  tidal  river,  ^  Oahing. 
and  to  appoint  watchers  in  o^er  to  prevent  unlicensed  persons  from  fishing 
therein,  is  sufficient  for  a  jury  to  infer  the  ownership  of  a  free  fisherv  in 
the  corporation:  and  it  is  not  a  just  conclusion  from  the  fact  of  their 
ha^-ing  recovered  in  a  former  trial,  where  a  part  only  of  the  entire  subject- 
matter  of  the  free  fishery  was  in  issue,  that  at  that  time  the  corporation 
was  not  possessed  of  the  whole,  and  that  their  claim  to  the  remainder  was 
therefore  an  usurpation.    (^Mannall  v.  lUher,  6  0.  B.,  N.  S.  856;  5  Jnr., 
K.  S.  389 ;  Little  v.  Wingfield,  8  Ir.  C.  L.  R  279.)    As  to  the  presump- 
tion of  the  grant  of  a  right  of  fishing  from  adverse  user  for  sixty  years, 
see  Beaman  v.  Kituella,  8  Ir.  C.  L.  R.  291.    When  the  rights  of  lords  of 
manors  depend  upon  the  ownership  of  the  soil,  see  OrarA  Union  Canal 
Compami  v.  A»M>y,  6  H.  &  N.  394;  80  L.  J.,  Exch.  203;  Clarke  v.  Mercer, 
1  F.  &  F.  492. 
Aa  to  the  relief  in  equity  in  the  case  of  common  of  fishery,  see  pott. 
In  ejectment  for  a  forfeiture  by  a  lord  of  a  manor  against  a  copyholder  Oustom  to  dig 
of  inheritance  for  digging  and  taking  clay  from  the  manor  to  be  sold  off  <^'^- 
the  manor  to  any  one,  the  defendant  pleaded  and  proved  a  custom  from 
time  immemorial  for  the  copyholders  of  inheritance,  without  licence  from 
the  lord,  to  break  the  surface  and  to  dig  clay  without  limit  from  and  out 
of  the  copyhold  tenements,  for  the  purpose  of  making  it  into  bricks  to  be 
sold  off  tae  manor.    The  custom  was  held  to  be  gcwd,  as  it  might  have 
resulted  from  an  agreement  between  the  lord  and  his  tenants  before  the 
time  of  legal  memory.    Lord  Wensleydale  doubted  whether  this  custom 
was  good ;  for  although  the  lord,  being  owner  of  the  soil  originally,  could 
have  given  by  express  gpimt  such  a  power,  and  even  a  much  larger  power 
to  his  tenants;  yet,  when  there  is  no  express  grant  but  one  which  is  sought 
to  be  implied  by  nsage,  as  a  custom  i^  it  is  a  condition  required  by  law 
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that  the  castom  shoald  not  he  TiDreafionable,  otherwise  the  prevalence  of 
the  nse  is  to  be  referred  to  the  ignorance  or  carelessness  oi  those  whoee 
property  is  affected  bj  its  exercise,  rather  than  to  a  grant.  (^Marquis  of 
Saliabury  t.  Gladstone,  9  H.  L.  C.  692.  See  pp.  701,  702,  704,  705;  fol- 
lowed in  Hanmer  t.  Chance,  13  W.  R.  566;  see  Duke  of  Portland  ▼. 
Hill,  L.  R.,  2  Eq.  766.) 

Where  an  inclosnre  act  directed  that  the  commissioners  shonld  set  out 
and  allot  a  certain  portion  of  the  common  lands  for  the  getting  of  stone, 
gravel  and  other  materials,  for  the  repairs  of  the  highways  and  other  roads 
to  be  set  out  nnder  the  act,  and  for  the  nse  of  the  inhabitants  within  the 
parish:  it  was  held,  that  this  did  not  aathorize  the  inhabitants  to  take  snch 
materials  for  their  private  purposes,  bat  only  for  the  repairs  of  the  roads. 
{Rylatt  V.  Marjleet,  14  Mees.  &  W.  233.) 

A  castom  for  all  victaallers  to  erect  booths  on  a  common,  being  parcel  of 
the  waste  of  a  manor  (selected  by  the  lord  for  holding  fairs  yearly,  every 
fortnight),  and  to  place  poets  and  tables  there,  a  reasonable  time  before  the 
Monday  next  after  the  feast  of  Pentecost,  and  to  continue  them  so  erected 
until  the  feast  of  All  Sonls,  each  paying  therefor  to  the  lord  a  com- 
pensation of  2d.,  is  good.  (Tyton  v.  Smith,  1  P.  &  Day.  307;  9  Ad.  &  Ell. 
406.) 

Primd  facie  the  lord  of  the  manor  is  entitled  to  all  waste  lands  within  the 
manor;  and  it  is  not  essential  that  the  lord  should  show  acts  of  ownership 
of  such  lands;  and  evidence  that  the  public  have  been  used  to  throw 
rubbish  on  waste  lands  is  rather  evidence  that  it  belongs  to  the  lordUian 
to  any  private  individual.  (^Doe  d.  Dunraven  v.  William*,  7  Garr.  &  P. 
332.)  A  right  to  any  part  of  the  waste  may,  however,  be  established 
against  the  lord  by  repeated  acts  of  ownership,  as  by  cutting  trees,  dig- 
ging turf,  and  the  like.  ( 7\frwhitt  y.  Wynne,  2  B.  &  Aid.  564 ;  Barnes 
y.  Mawson,  1  Maule  &  S.  77;  Richards  y.  Peake,  2  B.  &  C.  918.)  The 
lord  may,  with  the  consent  of  the  homage,  grant  part  of  the  soil  for  baild- 
ing,  if  he  has  immemorially  exercised  such  right.    ( Folkard  v.  Hemmett; 

5  T.  R.  417.)  In  like  manner  there  may  be  a  valid  custom  in  a  manor 
within  the  limits  of  an  ancient  forest  belonging  to  the  crown,  for  the  lord 
with  the  assent  of  the  homage  to  grant  parcels  of  the  waste  to  be  holden 
by  copy  of  court  roll,  and  for  the  grantees  to  inclose  the  same,  and  to  hold 
them  in  severalty  against  the  commoners,  and  in  exclusion  of  their  rights. 
{Boulcott  y.  Winmill,  2  Camp.  261 ;  see  Northwich  y.  Stanway,  8  Bos. 

6  P.  346.)  But  without  a  custom  for  the  purpose,  the  lord  cannot  make 
a  new  grant  of  copyhold.  {Reao  y.  Hornchurch,  2  B.  &  Aid.  189;  Rex  y. 
Wilby,  2  Maule  &  S.  604.)  A  custom  for  the  lord  to  grant  leases  of  the 
waste  of  the  manor  without  restriction  is  bad  in  point  of  law.  {Badffer 
y.  Ibrd,  SB,  Sc  Aid.  163.)  A  custom  to  inclose  (eyen  as  against  a  com- 
mon right  of  turbary),  leaving  sufficiency  of  common,  is  good ;  but  the 
onus  of  proving  that  a  sufficiency  is  left  lies  on  the  lord.   {Arlett  y.  Ellis, 

7  B.  &  C.  346.  See  Rogers  y.  Wynne,  7  D.  &  R.  621 ;  BeUs  y.  Thompson, 
L.  R.,  6  Ch.  732.) 

The  Stat.  4  &  6  Vict.  c.  36,  s.  91,  enacts, ''  That  where  by  the  custom  of 
any  manor  the  lord  of  such  manor  is  authorized,  with  the  consent  of  the 
homage  of  such  manor,  to  grant  any  common  or  waste  lands  of  such  manor 
to  be  holden  of  the  lord  by  copy  of  court  roll,  nothing  in  that  act  contained 
shall  operate  to  authorize  or  empower  the  lord  to  grant  any  such  common 
or  waste  lands  without  the  consent  of  the  homage  assembled  at  a  custom^ 
ary  court  holden  for  such  manor,  nor  shall  any  court  holden  for  such 
manor  be  deemed  or  taken  to  be  a  good  or  sufficient  customary  court  for 
such  purpose,  unless  the  same  shall  have  been  duly  summoned  and  holden 
according  to  the  custom  of  such  manor  in  such  cases  used  and  accustomed 
before  the  passing,  of  that  act,  and  unless  there  shall  be  present  at  such 
court  a  sufficient  number  of  persons  holding  lands  of  such  manor  by  copy 
of  court  roll  to  constitute,  according  to  such  custom,  a  homage  assembled 
at  such  court.*' 

It  is  well  settled,  that  encroachments  made  by  a  tenant  are  for  the  benefit 
of  the  landlord,  unless  it  appears  clearly,  by  some  act  done  at  the  time  of 
the  making  of  the  encroachments,  that  the  tenant  intended  the  encroach- 
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ments  for  his  own  benefit,  and  not  to  hold  them  as  he  held  the  farm  to 
which  the  encroachments  were  adjacent.  (^Doe  d.  Lewis  v.  Rees^  6  Carr. 
&  P.  610.)  This  doctrine  originated  in  those  cases  where  the  landlord  was 
brd  of  the  manor,  and  the  tenant  encroached  upon  the  waste.  {Per  Lord 
Campbell^  C  J.,  2  £11.  &  Bl.  358.)  Where  a  tenant  who  holds  under  the 
lord  of  a  manor  encroaches  npon  the  waste,  he  is  presumed  to  have  approved 
against  the  commoners  for  the  benefit  of  the  lord.  In  other  cases,  when 
t&  power  to  encroach  is  derived  from  the  occupation  of  the  premises  held 
of  a  landlord,  and  the  encroachment  is  occupied  as  if  it  was  part  of  the 
holding,  then  at  the  end  of  the  tenancy  the  presumption  as  between  the 
landlord  and  tenant  is,  that  it  is  part  of  the  holding,  and  it  belongs  to  the 
landlord.  {Doe  d.  Oroft  v.  Tidbvry,  14  C.  B.  304.  See  p.  324.)  Such 
presnmption  may  be  rebutted  by  the.  special  circumstances  of  the  case. 
iBerney  t.  Biehmore,  8  L.  T.,  N.  S.  353.) 

The  presnmption  was  held  to  prevail  where  the  landlord  was  not  lord 
of  the  waste  (^Doe  d.  Lloyd  v.  Jones,  15  M.  &  W.  380),  and  was  not 
rebutted  bj  the  fact  that  the  encroachment  was  separated  from  the  tenant's 
holding  b^'  a  road.  {Andrews  v.  Hailes,  2  £11.  &  Bl.  349.)  The  pre- 
somption  m  favour  of  the  landlord  only  prevails  as  against  the  tenant,  and 
not  as  against  the  rights  of  a  third  party.  {Doe  d.  Baddeley  v.  Massey, 
17  Q.  B.  373.)     • 

It  is  laid  down  in  all  the  cases,  whether  the  inclosed  land  is  part  of  the 
waste  or  belongs  to  the  landlord  or  a  third  person,  that  the  presumption  is, 
that  the  tenant  has  inclosed  it  for  the  benefit  of  his  landlord,  unless  he  has 
done  some  act  disclaiming  the  landlord's  title.  Parke,  B.,  observed, 
"  I  am  disposed  to  discard  the  definition,  that  the  encroachment  is  made 
'for  the  benefit  of  the  landlord,'  and  to  adopt  that  of  Lord  Campbell,  viz., 
that  the  encroachment  mnst  be  considered  as  annexed  to  the  holding, 
nnleu  it  clearly  appears  that  the  tenant  made  it  for  his  own  benefit  It  is 
not  neceasaiy  that  the  land  inclosed  should  be  adjacent  to  the  demised 
premiaes ;  the  same  mle  prevails  where  the  encroachment  is  at  a  distance. 
That  is  now  law,  and  I  must  add,  that  even  though  at  the  time  of  making 
the  encroachment  there  is  nothing  to  rebut  the  presumption  that  the  tenant 
intended  to  hold  it  as  a  portion  of  his  farm,  yet  circumstances  may  after- 
wards occnr  by  which  it  may  be  severed  from  the  farm ;  for  instance,  if  the 
tenant  conveys  it  to  another  person,  and  the  conveyance  is  communicated 
to  the  landlord,  then  it  can  no  longer  be  considered  as  part  of  the  holding: 
Bot  if  the  landlord  is  allowed  to  remain  under  the  belief  that  the  encroach- 
ment is  part  of  the  farm,  the  tenant  is  estopped  from  denying  it,  and  must 
render  it  up  at  the  end  of  the  term  as  a  portion  of  the  holding."  {Kings- 
miU  T.  Millard,  11  Exch.  318,  319.  Sec  further,  Ikirl  of  Lisburne  v. 
BavUs,  L.  K.,  1  C.  P.  259;  and  Whitmore  v.  Humphries,  L.  R.,  7 
C.  P.  1. 

This  presumption  does  not  apply  where  the  tenant  is  in  occupation  of 
the  waste  land  before  entering  upon  his  tenancy.  {Diwon  v.  Baty,  14 
W.  K.  836.) 

By  the  statute  of  Merton  (20  Hen.  3,  c.  4),  and  by  subsequent  statutes  Right  to  approve. 
(29  Geo.  2,  c.  36,  and  31  Geo.  2,  c.  41),  the  lord  of  a  manor  may  inclose  so 
much  of  the  common  as  he  pleases,  for  tillage  or  wood  ground,  provided  he 
leaves  common  snfiicient  for  such  as  are  entitled  to  rights  of  common.  This 
indosare,  when  justifiable,  is  called  in  law  **  approving,"  an  ancient  ex- 
pression signifying  the  same  as  ^Hmprovina"  (2  Bl.  Com.  34.)  The  onus 
of  showing  that  sufficient  waste  is  left  for  the  commoners  lies  upon  the  lord. 
{BetU  y.  Thtmpson,  L.  R.,  6  Ch.  732.) 

A  custom  for  tenants  to  approve  by  the  lord's  consent,  and  by  present- 
ment of  the  homage  of  the  court  baron,  does  not  restrain  the  lord's  right  to 
approve.  (2  T.  R.  392,  n.)  The  lord  may  dig  clay  pits  on  the  common 
without  leaving  sufficient  herbage,  if  it  can  be  proved  that  such  right  has 
been  immemorially  exercised.  {Bateson  v.  Green,  6  T.  R.  411.)  If  this 
decision  imports  that  a  lord,  after  granting  rights  of  common,  may  help 
himself  to  any  portion  of  the  common  land  to  the  exclusion  of  his  grantees, 
soch  a  doctrine  is  incompatible  with  many  other  cases,  and  cannot  be  sup- 
ported on  principle.     {Per  Lord  Denman,  C.  J.,  6  Q.  B.  729,  730.    See 
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Folhard  v.  Hemtneit,  6  T.  R.  417.)  A  cnstom  for  the  owners  of  a  waste 
to  set  ont  to  the  owners  of  certain  ancient  messuages  portions  of  the  waste 
to  be  by  them  held  in  severalty  for  getting  turves  therein,  and  when  the 
portions  set  out  arc  cleared  of  turves,  for  the  owners  of  the  waste  to  inclose 
and  approve  such  portions,  to  hold  at  their  pleasure  in  severalty  for  ever, 
freed  of  all  common  of  turbary  and  pasture,  is  good.  {Clarksonv.  Wood- 
hottse^  6  T.  H.  412,  n.;  and  see  Bateson  v.  Green,  5  T.  R.  411;  Place  t. 
Jackson,  4  D.  &  R.  318;  2  Atk.  189.) 

A  person  seised  in  fee  of  pan  of  the  waste,  although  he  be  not  lord,  may 
approve  without  the  consent  of  the  homage,  provided  he  leaves  a  sufficiency 
of  common  for  the  tenants  of  the  manor.  {Olorer  v.  Lane,  3  T.  R.  445.) 
But  there  can  be  no  approvement  against  the  tenants  of  a  manor  who  have 
a  right  to  dig  gravel  on  the  wastes,  and  to  take  estovers  (^Duherley  v.  Page^ 

2  T.  R.  391 ;  see  Grant  v.  Gunner,  1  Taunt.  435),  although  the  lord  may 
approve  against  common  of  pasture  bv  the  statute  of  Merton  (20  Hen.  3, 
c.  4),  notwithstanding  there  may  be  other  rights  of  common  against  which 
he  cannot  approve.     (Shakespear  v.  Peppin,  6  T.  R.  741.) 

On  the  trial  of  an  issue  between  the  lord  of  a  manor  and  a  commoner  as 
to  the  right  of  the  lord  to  inclose  a  portion  of  the  waste,  leaving  a  suffi- 
ciency of  common  for  those  having  a  light  of  common,  the  waste  there 
being  part  of  a  royal  forest:  it  was  held,  that  the  right  of  ^he  crown  to  turn 
deer  on  the  waste  did  not  form  an  element  for  the  consideration  of  the  jniy 
on  the  question  of  sufficiency  of  common  in  a  case  where  no  deer  had  been 
turned  on  the  waste  for  upwards  of  twenty  years.  {Lake  v.  Plaxton,  10 
Exch.  196;  24  Law  J.,  Exch.  62.) 

An  owner  pnr  autre  vie  of  a.  common  may  prove  under  the  stats.  20  Hen. 
3,  c.  4,  and  13  Edw.  1,  st.  1,  c.  46.  The  owner  of  a  common  may  erect 
thereon  a  house  necessary  for  the  habitation  of  beast-keepers,  for  the  caro  of 
the  cattle  of  himself  and  the  other  persons  having  rights  of  common  there. 
So  he  may  erect  a  house  necessary  for  the  habitation  of  a  woodward  to  pro- 
tect the  woods  and  underwoods  on  the  common.  A  plea  justifying  the 
erection  of  a  house  for  such  beast-keepers  need  not  state  the  names  of  the 
other  commoners,  nor  that  they  assented  to  the  appointment  of  beast- 
keepers.  To  an  action  on  the  case  for  a  continuing  disturbance  of  common, 
the  defendant  pleaded  an  approvement  of  the  locus  in  quo,  *'  leaving  suffi- 
cient common  of  pasture  for  the  said  plaintiff  and  all  other  persons  entitled 
thereto,  together  with  sufficient  ingress  and  egress  to  and  from  the  same, 
according  to  the  form  of  the  statute,  &c.:"  it  was  held,  that  the  plea  suffi- 
ciently showed  that  enough  of  common  was  left  at  the  time  of  the  approve- 
ment, and  in  the  place  where  the  plaintiff  was  entitled  to  enjoy  it.  (Patrick 
V.  Stubbs,  9  Mees.  &  W.  830.) 

The  greater  part  of  the  commons  in  England  have  been  inclosed  under 
local  acts  of  parliament. 

The  41  Geo.  3,  c.  109,  called  the  General  Inolosure  Act,  consolidated 
certain  provisions  which  had  usually  been  inserted  in  acts  of  inclosure,  and 
facilitated  the  mode  of  proving  the  several  facts  usually  required  on  the 
passing  of  such  acts.  The  1  &  2  Geo.  4,  c.  23,  amended  die  law  respecting 
the  inclosure  of  open  fields,  common,  and  waste  lands  in  England.    The 

3  &  4  Will.  4,  c.  87,  remedied  defects  in  titles  to  real  property  allotted 
under  inclosure  acts,  in  consequence  of  the  award  not  having  been  enrolled, 
or  not  having  been  enrolled  within  the  time  limited  by  the  several  inclosure 
acts,  and  authorized  the  appointment  of  new  commissioners  where  the  same 
should  have  been  omitted.  Further  facilities  for  the  inclosure  of  open  and 
common,  arable,  meadow  and  pasture  lands  and  fields  in  England  and 
Wales  were  given  by  stat.  6  &  7  Will.  4,  c.  116;  3  &  4  Vict.  c.  31. 

By  8  &  9  Vict.  c.  118,  the  superintendence  of  applications  for  the  inclo- 
sure of  lands  and  the  carr>'ing  the  same  into  operation  is  entrusted  to  the 
first  commissioner  of  woods  and  forests,  and  two  other  commissioners,  who 
are  styled  "  The  Inclosure  Commissioners  for  England  and  Wales.''  Under 
the  sanction  of  these  commissioners  inclosures  may  be  more  readily  effected, 
and  several  local  inclosures  may  be  combined  in  one  act.  The  appoint- 
ments under  the  act  were  limited  to  five  years  next  after  the  8th  August, 
1845,  and  thenceforth  until  the  end  of  the  then  next  session  of  parliament. 
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35  &  36  Vict,  c  88,  continaes  the  incloenre  commission  to  the  1st  August,      or  Rights  of 

1873.  Common. 

The  act  8  &  9  Vict.  c.  118,  is  amended  by  9  &  10  Vict.  c.  70.  and  ex- 

tended  bv  10  &  11  Vict  c.  Ill;  11  &  12  Vict.  c.  99;  12  &  13  Vict.  c.  83; 
14  &  15  Vict.  c.  63;  15  &  16  Vict.  c.  79;  17  &  18  Vict.  c.  97;  20  &  21  Vict. 
c  31;  22  &  23  Vict.  c.  43;  29  &  30  Vict.  c.  70;  31  &  32  Vict.  c.  89. 

29  &  30  Vict.  c.  122,  amended  and  extended  bj  32  &  33  Vict.  c.  107, 
and  34  &  35  Vict.  c.  93,  prorides  for  the  improvement,  protection  and 
management  of  commons  near  the  metropolis. 

Under  the  act  8  &  9  Vict.  c.  118,  gavelkind  lands  in  Kent  may  be  ex- 
changed for  lands  in  Middlesex  held  in  common  soccage.  {JUinet  vlLeman, 
7  De  G.,  M.  &  G.  340;  1  Jur.,  N.  S.  692;  24  L.  J.,  Ch.  545.) 

Where,  bj  an  agreement  between  the  lord  of  th«  manor  and  the  copy- 
holders,  the  waste  lands  are  allotted  and  inclosed,  the  allotments  taken  by 
the  copyholders  are  of  freehold  tenure.  {Paine  v.  Ryder y  24  Beav.  151 ; 
Doe  d.  Lotves  t.  Davidson^  4  M.  &  Sdw.  175.) 

Wbeie,  under  an  indosure  act,  the  waste  lands  of  a  manor  are  directed 
to  be  allotted  in  certain  proportions,  the  freehold  of  such  part  of  the  lands 
as  are  not  portioned  out  in  the  award  remains  in  the  lord  of  the  manor. 
(Packe  T.  Mee,  9  W.  R.  336.)  See  further,  as  to  inclosure,  Church  t.  /«- 
cloture  Commissioners  for  England  and  Wales  (11  C.  B.,  N.  S.  664); 
Partridge  v.  Inclosure  Commissioners^  ^c.  (9  W.  R.  386);  Ghnibb  v.  /«- 
elosure  Commissioners,  ^e.  (9  C.  B.,  N.  ».  612);  Vernon  v.  Lord  Manvers 
(11  W.  R.  133);  Cooke  on  Inclosures,  4th  ed. 

The  interest  which  a  commoner  has  in  the  common  is,  in  the  legal  phrase,  interest  of  the 
to  eat  the  grass  with  the  mouths  of  his  cattle.  He  must  not  meddle  at  all  commoner. 
with  the  soil,  nor  with  its  fruit  and  produce,  even  though  it  may  eventually 
improve  and  meliorate  the  common.  (1  Roll.  Abr.  406,  pi.  10;  12  H.  8, 2  a; 
^r  J^mon  de  Harcourfs  case.)  Therefore  he  cannot  cut  the  grass,  wood, 
hushes,  fern,  or  other  thing,  growing  on  the  common ;  nor  can  he  cut  the 
molehills,  or  make  fishponds  there.  (12  H.  8, 2  a;  per  Brooke,  J.,  2  Leon. 
202;  Godb.  182,  pi.  258;  Anon.  Bridg.  10;  Samhora.  v.  HaHlo,  2  Bnl.  116; 
CttrriU  r.  Pack,  1  Sid.  261.)  If  the  lord  plant  trees  on  the  common,  and 
the  commoner  thereby  cannot  have  his  common  so  beneficially  as  he  ought, 
he  cannot  cut  them  down,  for  they  are  part  of  the  soil  itself,  being  the  ^it 
and  produce  of  the  soil,  but  he  must  bring  an  action  on  the  case.  (6  Term 
Bep.  483 ;  Sadgrote  v.  Kirhy,  1  Bos.  &  Full.  Rep.  13.)  So  if  the  lord's 
rabbits  on  a  common  increase  so  much  that  there  is  not  a  sufficiency  of 
common  left,  a  commoner  cannot  fill  up  the  coney-burrows,  for  it  would  be 
a  meddling  with  the  soil,  and  a  judging  for  himself,  but  he  must  have  re- 
eoarse  to  bis  action  against  the  lord.  ( Cooper  v.  MarshaU,  1  Burr.  259; 
8,C.^  2  Wils.  61;  1  Roll.  Abr.  405,  pi.  3.)  Much  less  can  a  commoner  kill 
the  rabbits  to  prevent  their  increase,  to  the  prejudice  of  the  common.  (  Hod- 
»n  V.  Grissell,  1  Roll.  Abr.  405,  pi.  1,  2;  Cro.  Jac.  195;  Yel.  104;  8.  C, 
cited  1  Lntw.  108;  2  Leon.  203;  see  1  Wms.  Saund.  353,  n.) 

By  the  conveyance  of  the  lands  to  which  either  common  appendant  or  By  wbat  words  a 
appurtenant  is  annexed,  the  right  of  common  will  pass.  {Solme  v.  Bullock,  right^f  common 
3  Lev.  165;  Saeheverell  v.  Porter,  Cro.  Car.  482;  Brurg  v.  Kent,  Cro.  Jac.  ^^^ 
14.)  Where  common  has  been  extinguished  by  union  of  ownership,  and  a 
grant  is  made  of  the  land,  to  which,  before  the  extinguishment,  the  right 
of  common  was  attached,  and  the  words  "appertaining*'  and  "belonging" 
only  are  nsed,  the  right  will  not  pass,  those  words  not  being  sufficient  to 
revive  the  right,  though  those  who  have  occupied  the  tenement  since  the 
extinguishment  have  alwa3rB  enjoyed  thfi  common.  But  if  the  words  "or 
theiewidi  nsed  or  enjoyed'*  are  mserted,  they  would  be  sufficient  to  revive 
the  right  (Clements  v.  Lambert,  1  Taunt.  206;  Morris  v.  Eggington,  3 
Tannt.  24;  Barlow  v.  Rhodes,  1  CJr.  &  Mees.  448;  War  die  v.  Brooklebank, 
Ell.  &  £11. 1068.)  The  effect  of  an  enfranchisement  of  copyholds,  being  to 
extingnish  all  rights  and  privileges  annexed  to  the  copyholder's^  estate  as 
such,  if  a  copyholder  has  a  right  of  common,  and  his  copyhold  is  enfran- 
chised, the  common  is  gone,  since  the  copyhold  tenure  has  ceased :  and  the 
right  of  common  will  not  pass  by  the  word  "appurtenances"  in  the  deed  of 
enfranchisement  (Moore,  667;  Oo.  Jac.  258;  2  Ld.  Ravm.  1225;  Salk. 
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no,  3G4);  bat  most  be  made  by  express  grant  (Moore,  667;  Cro.  Elis. 
670.)  Where  a  copyhold  tenement,  to  which  a  right  of  common  was  ori- 
ginal! jr  appendant,  baring  Tested  in  the  lord  by  forfeiture,  was  granted  by 
him  as  copyhold,  with  the  appurtenances ;  it  was  held,  that  having  always 
continued  demisable  while  in  the  hands  of  the  lord,  it  was  a  customary- 
tenement,  and  as  such  was  still  entitled  to  a  right  of  common.  (^Badger  t. 
Ford^  3  B.  &  Aid.  153.)  And  a  copyholder,  who  has  common  in  a  waste^ 
without  the  manor  of  which  his  copyhold  is  parcel,  has  it  as  annexed  to 
the  land,  and  not  to  his  customary  estate,  such  common  is  not  extinct  by 
enfranchisement  of  the  copyhold,  though  there  be  no  words  of  regrant. 
And  after  enfranchisement,  the  feoffee  must,  preyiously  to  the  stat.  2  &  3 
Will.  4,  c.  71,  have  prescribed  in  a  que  estate  of  his  lord  for  himself  and 
his  customary  tenants  till  the  time  oi  the  enfranchisement,  and  since  that 
time  for  the  feoffee  «nd  his  heirs,  as  appurtenant  to  the  enfranchised  tene- 
ment.   {Barrtiek  v.  Afatthews,  5  Taunt.  365.) 

A  right  of  common  may  be  extinguished  by  a  release,  by  unity  of  pos- 
session of  the  land,  by  severance,  or  by  the  ennranchisement  of  a  copyhold. 
A  right  of  common  may  be  extinguished  by  a  release  of  it  to  the  owner  of 
the  soil;  and  if  the  commoner  releases  part  of  the  common,  it  will  operate 
as  an  extinguishment  of  the  whole,  because  the  right  is  entire  throughout 
^e  whole  land,  therefore  a  release  of  part  is  a  release  of  the  whole.  ( JRotker- 
ham  V.  Green,  Cro.  Eliz.  593;  1  Show.  350.)  Common  appendant  and  ap- 
purtenant become  extinguished  by  unity  of  possession  of  the  land  to  which 
the  right  of  common  was  annexed  with  the  land  in  which  the  common  was. 
But  in  order  to  extinguish  a  right  of  common  by  unity  of  possession,  it  is 
necessary  that  the  party  should  have  an  estate  equal  in  duration,  quality, 
and  other  circumstances  of  right,  in  the  tenements  in  respect  of  which 
the  common  is  claimed,  and  in  the  premises  over  which  the  right  was 
claimed.  {Bex  v.  Inhabitants  of  Hemiitagc,  Carth.  239;  Bradtham 
V.  Eur,  Cro.  Eliz.  570;  4  Kep.  38  a;  see  Lloyd  v.  Earl  of  Ponnt,  4  El. 
&  Bl.  485.)  Common  appendant  or  appurtenant  for  cattle  levant  and 
conchant  may  also  be  extinguished  by  severance.  As  where  a  person, 
having  common  of  this  kind  annexed  to  a  messuage  or  tenement,  convejrs 
the  messuage  or  tenement,  excepting  the  common,  the  common  is  extin- 
guished. (1  Roll.  Abr.  401.)  Where  a  right  of  common  is  annexed  to  a 
copyhold,  and  the  lord  grants  the  land  to  the  copyholder  and  his  heirs,  with 
the  appurtenances,  the  common  is  extinguished,  because  it  was  annexed  to 
the  customary  estate,  which  being  converted  into  a  freehold,  the  right  of 
common  is  gone.  {Manham  v.  Hunter,  Cro.  Jac  253;  Gilb.  Ten.  224.) 
Equity  will,  under  certain  circumstances,  decree  the  continuance  of  com- 
mon, where  It  would  be  extinct  at  law.  {Sty ant  v.  Staker,  2  Yem.  250; 
Comb.  127.) 

In  case  of  the  enfranchisement  of  copyholds,  under  the  statutes  4  &  5 
Vict  c  35,  s.  81,  and  15  &  16  Vict.  c.  51,  s.  45,  it  is  provided  that  copyhold 
lands  when  enfranchised  are  to  become  freehold,  subject  to  the  payment  of 
the  consideration  for  the  enfranchisement ;  but  it  is  provided  that  nothing 
contained  in  those  acts  shall  operate  to  deprive  any  tenant  of  any  common' 
able  right  to  which  he  may  be  entitled  in  re.<<pect  of  such  lands,  but  such 
right  shall  continue  attached  thereto,  notwithstanding  the  same  shall  become 
freehold. 

As  to  the  extinguishment  of  a  right  of  common  appurtenant  for  cattle 
levant  and  conchant  by  alteration  m  the  dominant  tenement,  see  Carr  v. 
Lambert  (L.  R.,  1  Ex.  168,  ante,  p.  41). 

The  usual  remedy  adopted  by  commoners  for  an  injury  to  the  right  of 
oommon  is  an  action  on  the  case  for  a  disturbance  of  the  right  of  common, 
which  may  be  maintained  either  against  the  lord  or  owner  of  the  soil, 
{Hasiard  v.  Cantrell,L\xtw.  101,)  or  a  stranger  or  a  commoner.  (1  Selw. 
N.  P.  381,  13th  edit.)  In  this  action  the  plaintiff  must  prove  an  injury 
sustained;  but  the  smallest  injury  is  sufficient,  as  that  of  taking  away  the 
manure  which  was  dropped  on  the  common  by  the  cattle.  {Pindar  v. 
Wadtworth,  2  East,  154.  See  cases  cited  in  Marzetti  v.  Williams,  1  B. 
&  Ad.  426;  and  Blofield  v.  Payne,  4  B.  &  Ad.  410.)  In  case  for  dis- 
turbance uf  a  right  of  common,  the  declaration  alleged  that  the  mayor, 
aldermen  and  burgesses  of  the  town  and  borough  of  Stamford  had  the  right 
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in  question  for  eTery  resident  freeman  paying  scot  and  lot;  it  appeared  in 

eiidenoe  that  the  right  relied  upon  was  an  ancient  right.    By  2  &  3  Will.  

4,  c  64y  and  5  &  6  Will.  4,  c.  76,  part  of  an  additional  parish  is  thrown 
vithin  the  borough  of  Stamford:  it  was  held,  that  the  declaration  was  not 
BBpported,  as  the  right  claimed  was  larger  than  that  proved.  (Beadtrvarth 
T.  Torkingtan,  1  G.  &  D.  482;  1  Q.  B.  782.)  In  an  action  on  the  case  for 
disturbance  of  common,  when  the  defendant  jostifies  nnder  a  right  of  com- 
mon for  his  cattle  levant  and  conchant,  the  plaintiff  mast  new  assign,  if  he 
intends  to  prove  a  sorcharge.  (Bawen  v.  Jenkins,  2  Nev.  &  P.  84;  6  Ad. 
&EU.  911). 

If  one  of  the  commoners  surcharges  the  common,  that  is,  pats  more  cattle 
into  the  common  than  he  is  entitled  to  do,  the  commoner  who  is  injured 
may  maintain  an  action  on  the  case  against  the  other  for  a  surchage,  not- 
wiustanding  he  has  himself  been  guilty  of  a  surcharge.  (Hobson  v.  Ibdd, 
4  T.  R.  71.)  In  an  action  on  the  case  for  the  surcharge  of  a  common,  the 
plaintiff  may  declare  generally  for  the  injury,  without  stating  the  defen- 
dant's right  uf  common,  and  how  he  had  exceeded  that  right  (Atkinson  v. 
TeesddU,  2  W.  Bl.  817;  3  Wils.  278.  See  Cheeman  v.  Hardham,  1  B.  & 
Aid.  706.)  In  case  for  a  surcharge  of  common,  the  plaintiff  need  not  show 
that  he  was  exercising  his  right  of  common  at  the  time  of  the  surcharge,  but 
only  that  he  could  not  enjoy  his  tommon  so  beneficially  as  he  ought.  (  Wells 
V.  Wailing,  2  W.  Bl.  1233.)  As  to  the  right  of  distress  for  a  surcharge, 
see  1  Wms.  Saund.  630,  edit  1871. 

An  action  of  trespass  will  lie  by  one  tenant  in  common  against  another, 
and  also  against  his  licensee,  for  making  holes  in  the  common,  and  for 
digging  and  taking  tun'es  away,  when  those  acts  are  not  done  in  the 
exercise  of  a  right  of  common.  And  the  plea,  that  the  close  was  not  the 
plaintiff's  close,  does  not  put  in  issue  the  exclusive  possession  of  the  plain- 
tiff. But  the  plaintiff  will  recover  such  damages  only  as  are  propor- 
tionate to  his  interest.  (Wilkinson  v.  Haygarth,  11  Jur.  104;  16  L.  J., 
Q.  B.  103.) 

An  owner  seised  in  fee  of  a  close,  upon  which  the  burgesses  of  a  borough 
had  a  right  daring  a  certain  portion  of  the  year  to  depasture  their  cattle, 
and  having  during  that  period  exclusive  possession  of  the  close,  may  main- 
tain an  action  of  trespass  against  a  party  who,  during  that  period,  commits 
a  trespass  in  the  subsoil  by  digging  holes;  but  not  against  one  who,  during 
that  period,  merely  rides  over  the  close.  {Cox  v.  Glue,  5  C.  B.  533.)  The 
defendant  in  trespass  pleaded,  that  for  thirty  years  before  suit  he  and  all 
cccnpiers  for  the  time  being  had  enjoyed  common  of  right  and  without  in- 
termption  in,  upon  and  throughout  the  close  called  P.,  and  issue  was  joined 
on  a  traverse  of  this  plea.  The  close  P.  was  3,000  acres  in  extent,  and  in- 
terruption by  inclosure  of  ten  acres  had  been  acquiesced  in  for  a  year,  and 
the  trespass  complained  of  was  committed  on  these  ten  acres:  it  was  held, 
that  the  defendant  would  only  have  proved  his  plea  by  proof  of  user  on 
the  plaee  where  the  trespass  was  committed:  th^  plaintiff  was  entitled  to 
the  verdict.  (JDavies  v.  Williams,  16  Q.  B.  643.)  As  to  pleading  in  an 
action  of  trespass  against  several  claiming  a  right  of  common,  see  Chnreh 
V.  Wright,  15  C.  B.,  N.  S.  750. 

Before  the  stat.  8  &  4  Will.  4,  c.  27,  the  commoner  was  barred  of  his 
ri^t  of  entry  and  ejectment,  by  having  acquiesced  in  the  inclosure  of  part 
of  a  common  for  more  than  twenty  years,  and  his  remedy  was  by  wnt  of 
assize  of  common.  The  lord  was  not  conclusively  barred  of  his  remedy  to 
recover  common  lands  which  had  been  inclosed  untU  the  lapse  of  sixty 
^earSy  within  which  time  he  might  recover  the  lands  by  a  real  action. 
(Edmards  v.  M*Leay,  Cooper,  C.  C.  318;  Hawke  v.  Bacon,  2  Taunt.  155; 
Creaeh  v.  Wilmot,  Id.  159.  See  2  Smith's  L.  C.  632.  5th  ed.)  Writs  of 
assize  have  been  abolished  by  3  &  4  Will.  4,  c.  27,  s.  36,  post. 

It  is  the  policy  of  the  law  not  to  allow  commoners  to  abate  except  in  a  Abatement 
few  cases.  The'abator  is  a  judge  in  his  own  cause,  which  ought  seldom  to 
be  permitted,  whereas  an  action  will  best  ascertain  the  just  measure  of  the 
damages  he  has  sustained.  The  cases  where  the  law  allows  an  abatement 
by  a  commoner,  are  where  the  acts  of  the  lord  are  directly  contrary  to  the 
satore  of  the  common.    For  by  the  grant  of  it,  the  grantor  gives  everything 
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which  is  incident  to  the  enjoyment  of  the  grant,  such  as  free  ing^ress,  egress, 
&c.  Therefore,  if  the  lord  erect  a  wall,  gate,  hedge  or  fence  aroand  the 
common,  to  prevent  the  commoner's  cattle  from  going  into  the  common, 
the  commoner  may  abate  the  erection,  because  it  is  Inconsistent  with  the 
terms  of  the  grant.  (2  lioU.  Abr.  145,  (W.)  pi.  2;  Cooper  v.  Manhall,  1 
Burr.  259;  Sadgrove  y.  Xirby,  6  Term  Rep.  485.)  The  power  of  abate- 
ment in  this  case  seems  analogous  to  other  cases  where  the  acts  done  are 
inconsistent  with  the  terms  of  the  grant ;  and  if  the  grantor  of  a  way,  &c., 
stops  it  np,  the  grantee  may  abate  the  erection. 

A  commoner  may  pull  down  a  bouse  wrongfully  erected  upon  the  common, 
if  necessary  for  the  exercise  of  his  right,  unless  persons  are  in  it  at  the  time. 
(Perry  v.  Fitzhoire,  16  Law  J.,  N.  8.,  Q.  B.  239;  10  Jur.  799;  8  Q.  B.  767.) 
In  trespass  for  pulling  down  the  dwelling-houso  of  the  plaintiff,  in  which 
he  and  his  family  were  inhabitants  and  actually  present  at  the  time,  a  plea 
justifying,  because  it  was  wrongfully  erected  upon  a  place  orer  which  de- 
fendant had  a  right  of  common,  is  bad.  {lb.)  If  a  mere  stranger  erect  a 
building  upon  land  belonging  to  another,  the  owner  of  the  land  is  justified 
in  pulling  down  the  building  for  the  purpose  of  ejecting  the  intruder;  and 
the  fact  of  the  latter  being  at  the  time  in  the  building  will  not  be  any  ground 
for  maintaining  an  action  of  trespass  against  the  real  owner.  (^Barking  v. 
Head,  19  Law  J.,  Q.  B.  291.)  This  is  a  very  different  case  from  Perry  v. 
Fitzhorce  (8  Q.  B.  757) ;  for  the  defendant  alleged  that  the  house  was  his 
own,  and  that  the  plaintiff  was  a  mere  intruder ;  and  it  cannot  be  that  such 
a  person  can  prevent,  the  owner  from  doing  what  he  pleajses  on  his  own 
land.  In  the  latter  case,  the  plaintiff  had  a  right  of  possession,  but  in  the 
former  case  be  had  none.  (See  Harvey  v.  Bridges,  1  £xch.  261.)  A 
declaration  for  breaking  the  plaintiff's  house  in  which  he  was,  and  ptQIing 
it  down  is  not  answered  by  a  plea  as  to  the  breaking  and  entering,  that  the 
defendant  was  entitled  to  common  of  pasture  over  the  land  on  which  the 
house  had  been  wrongfully  erected,  and  that  he  necessarily  and  unavoidably 
committed  the  trespasses  complained  of  in  removing  the  house.  {Jone$  v. 
Jones f  8  Jur.,  N.  S.  1132;  1  H.  &  Colt.  1.)  In  this  case  the  court  was  of 
opinion  that  this  case  was  not  distinguishable  from  Perry  v.  Mtzhowe,  but 
declined  to  express  any  opinion  whether  they  would  for  the  first  time  have 
concurred  in  the  judgment  in  that  case.  Where  a  house  obstructs  the 
exercise  of  a  right  of  common,  the  commoner  may  after  notice  and  request 
to  the  plaintiff  to  remove  the  bouse,  pull  it  down,  though  the  plaintiff  is 
actually  inhabiting  and  present  in  the  house.  {Davies  v.  Williams^  16  Q. 
B.  543.J 

So  wnere  the  commoner  is  deprived  of  part  of  his  common,  by  the  erec- 
tion of  a  wall,  gate  or  hedge  upon  the  common  itself,  it  seems  he  may 
abate  the  erection,  for  it  deprives  him  of  his  common,  and  forms  no  part  of 
the  soil  of  the  common,  and  by  such  abatement  the  commoner  does  not  at 
all  meddle  with  the  soil.  {Mason  v.  Ceesar,  2  Mod.  65;  2  Inst.  88;  litt. 
Hep.  88.)  And  yet,  as  the  lord  may  approve,  leaving  a  sufficiency  of  com- 
mon, the  commoner  acts  at  the  peril  of  being  punished  in  an  action  of  tres- 
pass, provided  the  lord  has  left  a  sufficiency  of  common.  When  a  part  and 
not  the  whole  of  a  common  had  been  inclosed,  a  commoner  in  asserting  his 
right  of  common  may  throw  down  the  whole  of  the  hedge  erected  on  the 
common,  and  a  plaintiff  in  trespass  cannot  recover  against  him  on  a  new 
assignment,  because  he  had  thrown  down  more  than  sufficient  to  admit  his 
cattle.  {Arlett  v.  Ellis,  7  B.  &  C.  846;  9  D.  &  R.  897;  9  B.  &  C.  671.) 
But  where  a  hedge  or  erection  is  made  upon  other  land,  which  is  no  part 
of  the  common,  but  surrounds  the  common,  the  commoner  can  only  abate 
so  much  of  the  erection  as  to  make  a  way  for  his  cattle  to  go  into  the  com- 
mon. (15  Hen.  7,  10  b,  pi.  18;  29  Edw.  3,  6;  2  Inst.  88;  Ma4on  v.  Casar, 
2  Mod.  65.  See  1  Wms.  Saund.  353,  a.)  If  the  lord  of  a  manor  plant 
trees  upon  a  common,  a  commoner  bos  no  right  to  cut  them  down;  bis 
remedy  is  only  by  an  action.     (6  T.  R.  483.) 

Where  there  has  been  possession  of  a  fishery  for  a  considerable  length  of 
time,  a  person  claiming  a  sole  right  to  it  may  bring  a  bill  to  be  quieted  in 
the  possession  of  it,  though  he  has  not  establiuied  his  right  at  law. 
{Mayor  of  York  v.  Pilkington  and  others,  1  Atk.  282.)     And  if  the 
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pBsons  who  dispute  the  right  are  numerons,  so  that  it  cannot  be  deter-      or  Rights  of 

■tined  in  one  action  at  law,  the  party  claiming  an  exclosive  right  may  go        Common. 

to  a  court  of  equity  first,  which  will  direct  an  issne  for  settling  the  right, 

as  in  disputes  between  the  lords  of  manors  and  their  tenants,  or  the 

tenants  of  different  manors.     (^Lord  Tenham  v.  Herhertf  2  Atk.  483.) 

Bot  if  the  question  abont  a  right  of  fishing  arises  between  two  lords  of 

minors,  neitner  of  them  can  go  into  equity  for  relief  nntil  the  right  has 

been  established  at  law.    {Lord  Tenham  v.  Herbert,  2  Atk.  483;   Whit- 

ckmreh  v.  Syde,  Id.  391;   Wellnf  v.  Duke  of  Rutland,  6  Br.  P.  C.  676; 

see  1  Br.  C.  C  40, 572.) 

A  hill  will  lie  against  the  lord  by  one  copyholder,  on  behalf  of  himself 
and  the  other  copyholders,  to  haye  their  rights  of  common  ascertained :  but 
one  copyholder  not  suing  on  behalf  of  all  cannot  maintain  such  a  bill. 
( Phillips  T.  Hudson,  L.  R,  2  Ch.  243. )  A  suit  for  the  purpose  of  establish- 
ing a  right  of  common  over  the  wastes  of  a  manor  may  be  maintained  by 
a  copyhold  and  freehold  tenant  of  the  manor  on  behalf  of  himself  and  all 
oCher  copyhold  and  freehold  tenants.  (Smith  y.  Earl  Brofvnlow,  L.  R., 
9  £q.  241.)  And  by  one  freehold  tenant  of  a  manor  on  behalf  of  himself 
and  all  other  freehold  tenants.  ( Warrick  y.  Queen*s  College,  Oxford, 
L.  R.,  6  Ch.  716;  Betts  y.  Thompson,  L.  R.,  6  Ch.  732.)  A  bill  for  the 
pupose  of  establishing  a  right  of  common  over  the  wastes  of  a  forest  may 
be  maintained  by  an  owner  and  occupier  of  land  within  the  forest  on  behalf 
of  all  the  owners  and  occupiers.  {Commissioners  of  Servers  v.  Glasst, 
Lu  R,,  7  Ch.  466.) 

As  to  production  of  documents  in  a  suit  instituted  to  establish  a  right 
of  oommon  of  yicinage,  see  Minet  y.  Morgan,  L.  R.,  11  Eq.  284. 

As  to  the  law  of  common  in  general,  see  Bac.  Abr.  Common;  Com. 
Dig.  Common;  Cmise's  Dig.  tit.  XXIII.;  Woolrych  on  Rights  of  Common, 
2nded. 


(3.)  OF  THE  PRESUMPTION  OF  GRANTS  OF  EASEMENTS ; 

AND  OF  LICENCES. 

For  a  long  series  of  years  prior  to  the  passing  of  the  act  2  &  3  Will.  4,  Presumption  at 
c.  71,  jadges  had  been  in  the  habit,  for  the  furtherance  of  justice,  and  for  SJJ},"of  in^i?!)- 
the  aake  of  peace,  to  leave  it  to  juries  to  presume  a  grant  from  a  long  exer-  real  rights  fra^ 
cise  of  an  incorporeal  right,  adopting  the  period  of  twenty  years,  by  analogy  exercise  during 
to  the  statute  of  limitations,  21  Jac.  1,  c.  16.    Such  presumption  did  not  twenty  years. 
always  proceed  on  a  belief  that  the  thing  presumed  had  actually  taken 
place,  but,  as  said  by  a  learned  author,  (2  Stark,  on  Ev.  669,)  "  a  technical 
efficacy  was  given  to  the  evidence  of  possession  beyond  its  simple  and 
natoral  force  and  operation;  and  though  in  theory  it  was  mere  presump- 
tive evidence,  in  practice  and  effect  it  was  a  bar."    The  act  2  &  3  Will.  4, 
e.  71,  is  intended  to  make  that  possession  a  bar  or  title  of  itself,  which 
was  so  before  only  by  the  intervention  of  a  jury.  {Bright  y.  Walker,  4  Tyrw. 
507;  1  Cr.,  Mees.  &  Rose.  217.    See  ante,  pp.  9, 10.) 

The  presumption  of  a  legal  title,  by  grant  or  otherwise,  to  incorporeal 
rights  in  the  lands  of  others,  founded  on  adverse  possession  and  enjoyment 
of  such  rights  for  the  space  of  twenty  years,  appears  to  have  been  ailopted 
in  analogy  to  the  enactment  of  the  statute  of  limitations,  21  Jac.  1,  c.  16, 
which  made  an  adverse  enjoyment  of  twenty  years  a  bar  to  an  action  of 
ejectment;  {Holcnrft  y.  Heel,  1  Qos.  &  Pull.  460;  2  Saund.  175  a;)  for  as 
an  adyene  possession  of  t^at  duration  will  give  a  possessory  title  to  the 
land  itself,  it  seems  to  be  also  reasonable  that  it  should  afford  a  presump- 
tion of  right  to  a  minor  interest  arising  out  of  land.  (  Campbell  v.  Wilson, 
3  East,  294;  Read  y.  Brookm^n,  8  T.  R.  151.)  This  rule,  according  to 
Lord  Mansfield,  C.  J.,  '*  is  founded  upon  principles  of  sound  policy  and 
convenience;"  (Cowp.  110;)  and  the  grant  is  presumed,  as  the  same  learned 
jodge  declares,  "  for  the  purpose  and  from  a  principle  of  quieting  a  long 
ponession."    {lb.  215.)    The  rule  was  resorted  to,  with  the  view  of  reliev- 
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ing  the  iDfimiity  and  necessity  of  mankind,  who  reqaino,  for  the  preserva- 
tion of  their  property  and  rights,  where  there  is  no  written  docament,  the 
admission  of  some  general  principle  to  take  the  place  of  individual  and 
specific  belief ;  and  the  legal  presumption  supplied  the  place  of  sach  belief. 
{HUlary  v.  Waller,  12  Yes.  266.) 

A  presumption  of  a  grant  is  raised  npon  the  general  principle,  that  Trhat 
has  been  done  should  be  presumed  to  be  rightly  done;  ex  diuturnitatc 
temporU  omnia  presumuntur  solemniter  esse  acta.    (Co.  Litt.  6  b.)     In 
applying  this  principle  to  a  right  of  way,  if  it  be  found  that  the  act  has 
been  often  repeated,  (for  the  occasional  use  of  a  walk  or  a  path  across  a 
man's  field  would  hardly  be  such  an  use  as  would  establish  the  right,)  but 
if  the  act  must  necessarily  have  been  often  repeated  with  the  knowledge  of 
the  persons  acting  upon  an  adverse  right,  it  affords  a  strong  presumption  in 
favour  of  the  right  so  exercised.    The  same  principle  is  applied  to  pre- 
sumption In  the  case  of  light  or  of  flowing  water.    (3  B.  &  C.  621,  622.) 
If  there  has  been  an  uninterrupted  possession  of  light,  water,  or  any  other 
easement  for  twenty  years,  it  affords  a  ground  for  presuming  a  right  by 
gmnt,  covenant  or  otherwise,  according  to  the  nature  of  the  easement,  and 
if  there  is  nothiDg  to  rebut  the  presumption,  a  jury  may  be  directed  to  act 
upon  it.    (  Yard  v.  Ford^  2  Wms.  Saund.  n.  (2) ;  Cross  v.  Lewis,  2  Bam. 
&  Cress.  686;  S.  C.  4  Dowl.  &  Ryl.  234;  Livett  v.  WiUon,  3  Bing.  115; 
and  see  the  judgment  of  Jlolroyd,  «T.,  Williams  v.  Moorland,  2  Sum.  & 
Cress.  ^\i\  S.  C,  4  Dowl.  &  liyl.  588,  and  the  cases  there  cited.)    But  the 
rule  was  sabject  to  this  qualification,  that  the  possession  was  with  the 
acquiescence  of  him  who  was  seised  of  an  estate  of  inheritance;  for  a 
tenant  for  life  or  years  has  no  power  to  grant  anv  such  right  for  a  longer 
period  than  during  the  continuance  of  his  particular  estate;  (2  Wms. 
Saund.  174,  n.  (2);  Daniel  v.  North,  11  East,  372;  Barker  v.  Richardson, 
4  Bam.  &  Aid.  579;   Wood  v.  Veal,  6  Barn.  &  Aid.  454;  8.  C.  1  Dowl.  & 
Ryl.  20;)  but  if  the  easement  existed  previously  to  the  commencement  of 
the  tenancy,  the  fact  of  the  premises  having  since  been  for  a  long  period 
iu  the  possession  of  a  tenant  will  not  defeat  the  presumption  of  a  grant. 
{Cross  v.  Lewis,  B.  &  Cr.  686.) 

A  grant  of  mines  will  not  be  presumed  against  an  express  reservation 
of  them,  although  the  owner  had  allowed  the  person  in  possession  of  the 
surface  to  expend  money  in  working  them.  {Norway  v.  Howe,  19  Ves. 
156;  Bowser  \.  Colby,  THare,  139.) 

In  order  to  obviate  the  difficulty  of  proving  an  immemorial  usage,  it  for- 
merly became  a  practice  to  plead  a  right  of  way  by  what  waa  termed  a 
non-existing  grant;  {Blewitt  v.  Tregonning,  3  Ad.  &  Ell.  654;)  that  is, 
a  feigned  grant  by  deed  (supposed  to  be  lost)  from  a  former  freeholder  of 
the  land,  in  or  upon  which  the  easement  was  exercisable,  to  a  former  free- 
holder of  the  tenements  in  respect  of  which  it  was  claimed,  but  it  was 
necessary  that  the  names  of  the  parties  to,  and  the  date  of,  such  supposed 
grant  should  be  stated;  {Hendy  v.  Stephenson,  10  East,  55;)  but  profert 
of  the  deed  is  excused  if  it  be  averred  that  the  deed  has  been  lost  by  time 
and  accident.    {Read  v.  Brookm^an,  3  T.  R.  151.)    It  is  necessary  to  sup- 
port the  plea,  if  denied,  by  proof  that,  at  the  anterior  period  stated,  the 
parties  described  as  the  former  freeholders  (the  pretended  grantor  and 
grantee)  of  the  easement  really  were  such  freeholders  concurrently  of  the 
respective  properties.    {Blewitt  v.  Tregonning,  3  Ad.  &  Ell.  664.)    The 
defendant  pleaded  a  grant  of  right  of  way  by  deed,  subsequently  lost. 
The  plaintiff  in  his  replication  traversed  the  grant.    At  the  trial,  there 
being  conflicting  testimony  as  to  the  uninterrupted  user  of  the  way,  the 
judge  directed  the  jury,  that  if,  upon  this  issue,  they  thought  the  defen- 
dant had  exercised  the  right  of  way  uninterruptedly  for  more  than  twenty 
years  by  virtue  of  a  deed,  they  would  find  for  the  defendant;  if  thej 
thought  there  had  been  no  way  granted  by  deed  they  would  find  for  the 
plaintiff: — it  was  held  that  this  direction  was  right.    {Livett  y.  Wilson, 
8  Bing.  115  ;  10  Moore,  439.     See  Doe  d.  Fenmick  v.  Bead,  6  B.  &  Aid. 
232.)    If  the  plaintiff  merely  traverse  a  non-existing  grant  of  a  way,  he 
cannot  on  the  trial  give  evidence  to  show  that  the  supposed  grantor  was 
iiot,  as  alleged  in  the  plea,  seised  in  fee,  even  for  Uie  purpose  of  rebutting 
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the  presomptioii  of  the  grant.  (  Cowluham  v.  Ckealjfn^  1  Cr.  &  Jerv:  48 ; 
Chittr,  PI.  597, 6tli  edit)  With  reference  to  pleas  of  this  kind,  it  was  said 
br  lAttledalSf  J., — "  If  the  eyidencc  establish  an  aaer  as  far  back  as  memory 
gocfly  and  there  does  not  appear  to  haye  been  any  time  at  which  it  did  not 
exist,  that  is  proof  of  prescription;  and,  supposing  the  evidence  snfficientlj 
itrong;  a  prescriptioa  is  what  the  jury  wonld  find,  and  they  have  no  riffht 
Co  find  a  grant,  unless  more  be  shown.  Supposing  the  evidence  in  such  a 
case  to  leaTe  it  doubtful  whether  the  right  existed  sixty  or  seventy  years 
a^,  it  may  be  protected  under  a  plea  of  non^xUting  grant;  but  if  the 
evidence  of  user  goes  far  enough  to  prove  a  prescription,  such  evidence 
cannot  be  relied  on  to  prove  a  grant."  {BUwitt  v.  Tregonningf  3  Ad.  & 
£1L  583,  5S4.) 

**  Tlie  occasion  of  the  enactment  of  the  Prescription  Act  is  well  known. 
It  had  been  long  established  that  the  enjoyment  of  an  easement  as  of  right 
for  twenty  years  was  practically  conclusive  of  a  right  from  the  reisn  of 
Bichard  I.,  or  in  other  words  of  a  right  by  prescription,  except  proof  was 
given  of  an  impossibility  of  the  existence  of  the  right  from  that  period. 
A  very  common  mode  or  defeating  such  a  right  was  proof  of  ni^ty  of  pos- 
session since  the  time  of  legal  memory.  To  meet  this  the  grant  by  a  lost 
deed  was  invented :  but  in  progress  of  time  a  difiiculty  arose  in  requiring 
a  jury  to  find  upon  their  oaths  that  a  deed  had  been  executed,  which  every- 
body  knew  never  existed:  hence  the  Prescription  Act."  {Per  JfartiUf  B., 
JiaunMey  t.  Itmay,  3  H.  &  C.  486;  13  W.  R.  521.)  See  also  the  remarks 
of  CocMnrn,  C.  J.,  in  Bryant  v.  that,  L.  R.,  2  Q.  B.  181. 

There  is  nothing  in  the  act  2  &  3  Will.  4,  c.  71,  to  interfere  with  a  claim 
of  a  right  of  way  or  other  easement  by  express  grant.    (^Bright  v.  Walker^ 

1  Cr.,  M.  &  R.  223;  ante,  pp.  9, 10;  livett  v.  WiUon,  3  Bing.  116;  Plant 
V.  James,  2  N.  &  M.  517;  4  Ad.  &  £11.  749,  765;  Blewitt  v.  Tregonning, 
3  Ad.  &  Ell.  554.)  Although  that  statute  has  facilitated  the  proof  of  profits 
k  prendre  and  easements,  it  does  not  appear  to  have  superseded  the  common 
law,  so  that  a  party  may  elect  to  proceed  either  nnder  the  statute  or  accord- 
ing to  the  common  law.  (See  Holford  v.  JSdnkinson,  5  Q.  B.  584.)  In 
Ouley  V.  Gardiner  (4  Mees.  &  W.  496),  where  the  defendant  failed  in 
proving  a  sufficient  title  under  the  statute,  in  consequence  of  an  unity  of 
possession,  the  court  after  argument,  in  which  it  was  held  that  such  unity 
defeated  the  title  under  the  statute,  allowed  the  defendant  to  amend  his 
plea,  by  pleading  a  right  of  way  immemorially.  (See  Rickardg  v.  Fry, 
3  Nev.  &  P.  72;  Welcome  v.  Upton,  5  Mees.  &  W.  403,  404;  Parker  v. 
Mitchell,  11  A.  &  E.  788;  Lowe  v.  Carpenter,  6  Ex.  825.)  So  also  in 
the  case  of  tithes,  where  a  party  pleads  a  modus  existing  from  time  imme- 
morial, he  may  proceed  just  in  the  same  way  as  he  might  have  done  before 

2  &  3  Will.  4,  c.  100,  was  passed.  {Earl  of  Stamford  v.  Dunbar,  13 
M.  &  W.  822.) 

It  is  frequently  advisable  to  plead  together  in  the  same  case  pleas  of 
prescription  by  the  sUitnte,  of  prescription  at  common  law,  and  of* a  non- 
existing  grant  (Bullen  &  Leake,  Prec.  Plead.  813,  3rd  ed.)  These 
pleas  were  pleaded  together  in  Bailey  v.  Stevens,  12  C.  B.,  N.  S.  91; 
10  W.  R.  868. 

In  the  case  of  rights  to  light  acquired  by  prescription.  Lord  Westhury 
Mid, "  The  right  to  what  is  called  an  ancient  light  now  depends  upon 
pQsitiTe  enactment  It  is  matter  jvris  positivi,  and  does  not  require,  and 
therefore  onght  not  to  be  rested  on  any  presumption  of  a  grant  or  fiction 
of  a  licence  having  been  obtained  from  the  adjoining  proprietor."  (  Tapling 
V.  Jones^  11  H.  L.  C.  290 ;  13  W.  R.  617.) 

A  right  of  way,  or  a  right  of  passage  for  water  (where  it  does  not  create 
an  Interest  in  land)  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  rights,  such  as  rights  of  common,  rents, 
sdvowsons,  &c.  It  lies  not  in  livery,  but  in  grant,  and  a  freehold  interest 
therein  cannot  be  created  or  passed  otherwise  than  by  deed.  {Hewlins  v. 
Skippam,  5  B.  &  C.  221 .)  A  term  for  years  in  an  incorporeal  hereditament, 
or  in  a  thing  lying  in  grant,  cannot  be  created  without  deed.  (14  Vin.  Abr. 
tit  Grant  (Ga) ;  2  Roll.  Abr.  63,  tit  Grant  (G) ;  Co.  Litt.  85  a;  5  B.  8c  C. 
882.)    Altiioogh  the  older  authorities  speak  of  incorporeal  inlieritances,  yet 
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Praumptioo  of     there  is  no  doabt  bat  that  the  principle  does  not  depend  on  the  qoantity  of 
QnniM.  interest  granted,  but  on  the  nature  or  the  subject-matter;  a  right  of  common 

or  a  right  of  waj  can  no  more  be  granted  for  life  or  for  years  without  a 
deed,  than  in  fee  simple.  (Per  AlderMon,  B.,  in  Wood  v.  Leadbitter,  13 
Mees.  &  W.  842,  843.)  Where  a  subject  is  owner  of  a  sereral  fishery  in  a 
nayigable  river,  where  the  tide  flows  and  reflows,  granted  to  him  (as  mnst 
be  presumed )  before  Magna  Charta,  by  the  description  of  '*  separalempUca^ 
riam"  it  being  an  incorporeal  hereditament,  a  term  for  years  cannot  be 
created  in  it  without  deed.  {Duke  of  Somerset  y.  Fogwell^  5  B.  &  C.  875.> 
Where  there  was  an  agreement  in  writing,  but  not  under  seal,  to  let  a  mes- 
suage, together  with  the  full  and  free  and  excluslTe  licence  and  leave  to 
hunt,  hawk,  course,  shoot,  and  sport  over  a  manor,  and  the  tenant  entered 
and  was  possessed  during  the  term,  it  was  held,  in  an  action  of  assumpsit 
on  the  agreement  for  the  rent,  on  demurrer  to  a  plea,  that,  not  bein|(  by 
deed,  the  agreement  was  void,  because  an  incorporeal  hereditament  was 
afijeed  to  be  let,  and  that  the  plaintiff  was  not  entitled  to  recover  in  respect 
of  the  actual  enjoyment  of  the  premises  let  by  the  defendant,  of  which  he 
had  taken  possession.  {Bird  v.  Biffginson,  2  Ad.  &  £11.  696;  4  Nev.  &  M. 
506  ;  1  Har.  &  WoU.  61  ;  6  Ad.  &  Ell.  824.)  In  the  case  of  a  written 
agreement  not  under  seal,  whereby  the  plaintiff  agreed  to  let  land  to  the 
defendant,  with  a  right  of  sporting,  the  defendant  to  make  satisfaction  to 
the  plaintiff's  tenants  for  the  damage  done  by  game  on  their  farms  : 
although  it  was  held  that  the  right  of  sporting  did  not  pass  by  the  agree- 
ment, yet  that  the  agreement  to  make  compensation  was  valid  and  good 
ground  for  an  action,  the  defendant  having  had  the  full  benefit  of  such 
agreement.  An  agreement  to  execute  a  conveyance  is  valid  as  an  agree- 
ment, though  it  does  not  operate  to  pass  an  estate ;  and  its  validity  is  not 
affected  by  the  question  whether  the  subject  of  the  deed  be  corporeal  or 
incorporeal.  {Tnomas  v.  Fredericks,  10  Q.  B.  775;  see  Smart  v.  Jones, 
33  L.  J.,  C.  P.  154 ;  12  W.  R.  430.)  A  licence  to  a  stranger  to  use  a 
common,  in  effect  amounting  to  a  grant  of  the  common  of  pasture,  can 
only  be  by  deed.  (HoskiM  v.  Robins,  2  Wms.  Saund.  328,  and  n.  12; 
Shep.  Touch.  330.)  Where  the  plaintiff  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  the  commoner,  who  had  right  of 
common  for  twenty  beasts,  it  was  objected,  that  if  the  commoner  could 
license,  he  could  not  do  so  without  deed,  and  of  that  opinion  was  the  whole 
court.  {Monk  v.  Bvtler,  Cro.  Jac.  574.)  A  licence  or  liberty  cannot  be 
created  and  annexed  to  an  estate  of  inheritance  or  freehold  without  deed. 
(Shep.  Touch.  231.)  Whaterer  may  be  the  effect  of  a  parol  licence  by  the 
owner  of  land  to  fence  off  part  of  a  common  and  to  build  a  house  thereon, 
as  against  such  owner  it  is  clear  that  a  grant  of  a  freehold  interest  running 
with  the  inheritance  cannot  be  binding  on  a  stranger  to  the  grantor,  unless 
the  grant  was  by  deed.  {Perry  v.  Mtzhowe,  8  Q.  B.  757.  See  Ram>sey 
V.  Bawson,  1  Vent.  18 — 25.)  It  seems  questionable  whether  a  custom  to 
demise*  by  parol  a  right  of  common  can  be  supported  at  law.  {Latkbury 
v.  Arnold,  1  Bing.  219;  8  Moore,  72.  See  Rex  v.  La^ie,  I  D.  &  R.  78;  5 
B.  &  Aid.  488.) 

It  seems  to  require  a  deed  to  create  the  right  to  have  light  and  air  come 
unobstructed  from  the  land  of  one  owner  to  the  newly-opened  window  of 
an  adjoining  owner.  {Blanchard  v.  Blanehard,  1  Ad.  &  Ell.  636;  3  Nev. 
&  M.  691 ;  Blanchard  v.  Bridges,  4  Ad.  &  Ell.  195.  See  post,  note  on 
lights.)  The  plaintiff,  a  tenant  of  a  house  for  a  term  of  years,  being  pos- 
sessed of  certain  fixtures,  which  were  his  own  property,  but  annexed  to  the 
freehold,  requested  the  landlord  to  purchase  them  at  tJie  expiration  of  the 
term,  or  let  them  remain  for  purchase  by  the  incoming  tenant,  but  to  be 
taken  away  by  the  plaintiff  if  the  tenant  should  refuse  them.  The  landlord 
wrote  an  answer  declining  to  purchase,  but  adding  "  I  have  no  objection  to 
your  leaving  them  on  the  premises  and  making  the  best  terms  yon  can 
with  the  incoming  tenant."  The  articles  remained  unsevered  from  the 
freehold  until  the  entry  of  the  new  tenant,  who  came  in  under  demise  from 
the  same,  landlord,  but  who  declined  to  take  them.  The  plaintiff  then 
(after  the  tenant  had  been  two  months  in  possession)  demanded  liberty  to 
enter  and  remove  the  fixtures,  but  the  tenant  refused  permission,  and  the 
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plaititrff  therenpon  brought  an  action  for  the  hindrance  and  trover  against 
the  tenmnt:  it  was  held,  that  if  the  landlord's  letter  to  the  plaintiff  amonnted 
to  a  licence  to  take  away  the  articles,  yet,  not  being  under  seal,  it  was  no 
Tmhd  gruit  of  snch  privilege  as  against  a  new  tenant  in  possession,  and  not 
party  to  the  licence.  {Roffey  y.  Hendergon,  17  Q.  B.  574;  21  L.  J.,  Q.  B. 
49.)    See  alao  Qn-cor  v.  Payne,  I.  B.,  4  C.  L.  880. 

In  Tkowuis  y. SorreU  (Vangh.  351),  Vavghanj  J., says: — "A  dispensation 
or  licence  properly  passeth  no  interest,  nor  alters  or  transfers  property  in 
anytiiing,  bat  only  makes  an  action  lawful,  which  without  it  would  have 
been  anlawful.    As  a  licence  to  hunt  in  a  man's  park,  to  come  into  his 
house,  are  only  actions  which,  without  licence,  had  been  unlawful.    But 
a  licence  to  hunt  in  a  man's  park  and  cany  away  the  deer  killed  to  his  own 
use,  to  cot  down  a  tree  in  a  man's  ground,  and  to  carry  it  away  the  next 
day  after  to  his  own  use,  are  licences  as  to  the  acts  of  hunting  and  cutting 
down  the  tree,  but  as  to  the  carrying  away  of  the  deer  killed  and  tree  cut 
down,  they  are  grants."    A  mere  licence  is  revocable,  but  that  which  is 
called  a  licence  is  often  something  more  than  a  licence ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it  cannot  in 
general  revoke  it,  so  as  to  defeat  his  grant,  to  which  it  was  incident    It 
may  farther  be  observed,  that  a  licence  under  seal  (provided  it  be  a  mere 
licoioe)  is  as  revocable  as  a  licence  by  parol ;  and  on  the  other  hand  a 
licence  by  parol,  coupled  with  a  grant,  is  as  irrevocable  as  a  licence  by 
deed,  proVided  only  uiat  the  grant  is  of  a  nature  capable  of  being  made  by 
paioL    But  where  there  is  a  licence  by  parol,  coupled  with  a  parol  grant, 
or  pretended  grant,  of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  licence  is  a  mere  licence ;  it  is  not  an  incident 
(o  a  vatid  grant,  and  it  is  therefore  revocable.    Thus  a  licence  by  A.  to  hunt 
in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable ;  it  merely 
renders  the  act  of  hunting  lavvxul,  which,  without  the  licence,  would  have 
Inen  unlawfuL    If  the  licence  be,  as  put  by  Chief  Justice  Vanghati^  a 
licence  not  only  to  hunt,  but  also  to  take  awa^  the  deer  when  killed  to  his 
own  use,  this  is  in  truth  a  grant  of  the  deer,  with  a  licence  annexed  to  come 
on  the  land :  and  supposing  the  grant  of  the  deer  to  bo  good,  then  the 
licence  would  be  irrevocable  by  the  ]iarty  who  had  given  it;  he  would  be 
estopped  from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant    Bnt 
suppose  the  case  of  a  parol  licence  to  come  on  my  lands  and  there  to  make 
a  watercourse,  to  flow  on  the  land  of  the  licensee,  in  such  a  case  there  is 
DO  valid  grant  of  the  watercourse,  and  the  licence  remains  a  mere  licence, 
and  therefore  capable  of  being  revoked.    On  the  other  hand,  if  such  a 
licence  were  granted  by  deed,  then  the  question  would  be  on  the  construc- 
tion of  the  deed,  whether  it  amounted  to  a  grant  of  the  watercourse;  and  if 
it  did,  then  the  licence  would  be  irrevocable.    {Per  Alderson,  B.,  Wood  v. 
Leadhitter,  13  Mees.  &  W.  844,  845.) 

Where  a  personal  licence  of  pleasure  is  granted,  it  extends  only  to  the 
individual,  and  it  cannot  be  exercised  with  or  by  servants,  but  if  there  is  a 
lleettee  of  proJU  and  not  of  pleasure  it  may.  ( Duchess  of  Norfolk  v. 
Wixman,  Year  Book,  12  Hen.  7,  25,  and  13  Hen.  7, 13,  pi.  2,  cited  7  Mees. 
&  W.  77.)  A  plea  of  leave  and  licence  to  erect  and  maintain  a  wall  upon 
a  given  spot  is  not  supported  by  proof  of  a  licence  to  erect  only.  {Alex- 
ander y.  Bonnin,  6  Scott,  611;  4  Bing.  N.  C.  799;  1  Am.  337.) 

A  mere  parol  licence  is  revocable  at  law  at  any  time,  although  the  licence 
has  been  executed  and  expense  incurred  by  the  licensee.  Thus  where  it 
appeared  by  entries  in  the  court  roll  of  a  manor  that  the  lord  had  granted 
a  Ucence  to  build  a  cottage  on  the  waste,  subject  to  the  payment  of  an 
amiual  rent,  and  the  licence  had  been  executed,  and  the  cottage  inhabitated. 
Lord  Mlenborouffh  said : — "  A  licence  is  not  a  grant,  but  may  be  recalled 
immediately,  and  so  might  this  licence  the  day  after  it  was  granted." 
(Rex  y.  Inhabitants  of  Horndenronrthe-Hill,  4  Maule  &  S.  566.  See 
BexY,  Inhabitants  of  Oeddington,  2  B.  &  C.  129;  Rex  v.  Inliahitants 
sf  Hagfcorthingham,  1  B.  &  C.  634 ;  Bex  v.  Warblington,  1  T.  R.  241 ; 
Hex  y.  InJiabUanU  of  Standon,  2  Maule  &  S.  461.) 

An  agreement  to  let  a  party  have  a  trench  for  water,  though  given  for  a 
valuable  consideration,  If  there  be  no  conveyance,  is  a  parol  licence,  re- 
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Prescription.    .  *  : 

vocable  at  the  will  of  the  ^nxkiov.    {Fentima/n  v.  Smith,  4  East,  107.)    The 
right  to  a  draia  numiug  throngh  tlie  adjoining  land  cannot  be  conferrecl  by 
a  parol  licence;  bat  soch  Interest  can  onljc  be  created  by  deed.    In  an  action 
on  the  case  for  obstructing  a  drain,  the  plaintiff  claimed  right  and  title  to' 
the  drain  by  ylrtne  of  a  licence  granted  to  his  landlords,  theic  heirs  and 
assigns,  to  make  the  drain,  and  have  the  foul  water  pass  from  their  scoHeiy 
through  the  drain  across  the  def  enduit's  yard  into  another  yard  appurtenant 
to  the  premises  In  the  plaintiff's  occupation'',  it  was  held',  that  the  Interest 
as  declared  upon  b^  the  plaintiff  being  in  i^s  nature  freehold,  and  the 
licence  to  support  it  being  merely  by  parol  and  not'  by  deed,  the  action 
was  not  maintainable.    {Ilemlins  ▼.  Shippam,  6  B.  &  C.  221  ;  7  D.  &  R. 
783.)    So  where  the  plaintiff  sued  for  an  obstruction  of,  a  certain  drain 
which  had  been  originally  constructed  aff  the  plaintiff's  expense  on  the 
defendant's  land  by  his  consent  verbally  given :  after  it  had  been  enjoyed 
some  time,  the  defendant  obstructed  the  channel,  so  that'  the  water  was 
prevented  running  as  before ;  and  it  was  contended  on  the  part  of  the 
plaintiff  that  the  licence  so  given  having  been  acted  on,  could  not  be  re- 
voked by  the  defendant ;  but  the  court  held  that  the  plaintiff  was  clearly 
not  entitled  to  recover.    With  regard  to  the  question  of  licence,  the  court 
said,  "The  case  of  Jlewlins  v.  Shippam  is  decisive  to  show  that  an  easement 
like  the  present  cannot  be  conferred  except  by  deed,  nor  has  the  plaintiff 
acquired  any  other  title  to  the  water."    The  mere  entry  into  the  close  of 
another,  and  cutting  a  drain  there,  cannot  confer  a  right.    {Cocker  v. 
CoTvper,  1  Cr.,  M.  &  R.  418.) 

The  right  to  be  buried  in  a  particular  vault  was  held  to  be  an  easement 
capable  of  being  created  by  deed  only ;  and  therefore  a  parol  agreement 
not  under  seal  was  held  to  confer  no  right,  though  the  plaintiff  had  paid  a 
valuable  consideration  on  the  faith  of  its  validity.  {Bryan  v.  WhUtler, 
8  B.  &  C.  298;  2  M.  &  R.  318.    See  Adamt  v.  Andrews,  15  Q.  B.  284.) 

A  right  to  come  and  remain  for  a  certiain  time  on  the  land  of  another  can 
be  granted  only  by  deed ;  and  a  parol  licence  to  do  so,  though  money  be 
paid  for  it,  is  revocable  at  any  time,  and  without  paying  back  the  money. 
To  an  action  of  trespass  for  assault  and  false  Impnsonment,  the  defendant 
pleaded  that,  at  the  time  of  the  supposed  trespass,  the  plaintiff  was  in  a 
close  of  Lord  £.,  and  that  the  defendant,  as  the  servant  oi  Lord  E.,  and  by 
his  command,  molliter  m^nns  imposuit  on  the  plaintiff  to  remove  him  from 
the  said  close,  which  was  the  trespass  complained  of.  The  plaintiff  replied, 
that  he  was  in  the  close  by  the  leave  and  licence  of  Lord  E. ;  which  was 
traversed  by  the  rejoinder.  The  evidence  was,  that  Lord  £.  was  steward  of 
the  Doncaster  races ;  that  tickets  of  admission  to  the  grand  stand  were 
issued  with  his  sanction,  and  sold  for  a  guinea  each,  entitling  the  holders 
to  come  into  the  stand  and  the  Inclosure  round  It  during  the  races ;  that 
the  plaintiff  bought  one  of  the  tickets,  and  was  In  the  inclosure  during  the 
races;  that  the  defendant,  by  the  order  of  Lord  E.,  desired  him  to  leave  it, 
and,  on  his  refusing  to  do  so,  the  defendant,  after  a  reasonable  time  had 
elapsed  for  his  quitting  it,  put  him  out,  using  no  unnecessary  violence,  but 
not  returning  the  guinea :  it  was  held,  that  on  this  evidence  the  jury  were 
properly  directed  to  find  the  issue  for  the  defendant.  (  Wood  v.  Leadhitter^ 
18  Mces.  &  W.  838,  where  Alderson,  B.,  discusses  the  cases  of  Webb  v. 
Paternostfir,  Palm.  71 ;  Wood  v.  Lake,  Sayer,  3;  and  Taylor  v.  Waters,  7 
Taunt.  374;  which  had  been  relied  on  in  support  of  the  doctrine  that  a 
parol  licence  was  irrevocable.  The  case  of  Taylor  v.  Waters  was  expressly 
disapproved.) 

Where,  however,  an  agreement  for -valuable  consideration  has  been  en- 
tered into  for  the  nse  of  an  easement,  at  any  rate  where  the  owner  of  the 
servient  tenement  has  stood  by  and  allowed  the  expenditure  of  money  on 
the  faith  of  such  an  agreement,  a  court  of  equity  will  not  allow  him  to 
recall  the  licence.  Thus  where  the  defendant  consented  to  the  plaintiff's 
making  a  watercourse  through  his  land  upon  being  paid  "  a  proper  and 
reasonable  sum ;"  and  the  watercourse  was  made,  but  no  grant  executed 
and  no  sum  arranged;  and  after  nine  years  user  the  defendant  stopped  it 
up,  he  was  restrained  from  so  doing,  and  a  reference  was  made  to  the 
master  to  settle  a  proper  compensation.    (Duke  of  Devonshire  v.  I^lln,  14 
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fie%T.  530.     See  also  Moreland  v.  Bichardton,  22  Beay.  596;  Mold  y.     Pnmmpiton  of 
Wkeateraft,  27  Beav.  510;  Laird  y.  Birkenhead  By,  Co.,  John.  600;  Bell  ^nxiXn. 

^t^'Midland  By.  Co.,  3  De  G.  &.J.  673;  Bankart  y.  Tennani,  L.  R.,  10 
£q.  14  r.)  A  canal  company,  in  consideration  of  the  lessee's  expenditure  on 
eertein  icehonses  on  the  banks  of  the  canal,  granted  a  lease  thereof,  with 
Ucdioe  to  take  ice  from  a  p^rt  of  the  canal:  it  was  held,  that  the  licence 
was  not  exclofiiye,  bat  that  it  was  a  grant  of  sufficient  to  enable  the  lessee 
to  fill  the  icehouses;  and  that  sb  long  as  the  lessee  was  able  and  willing  to 
take  this  qnantity  of  ice,  the  lessors  could  not  derogate  from  their  grant  by 
tabseqnent  licences  which  would  interfere  with  it  {Newhy  y.  Barruon,  1 
John.  &  H.  393 ;  and  see  as  to  mining  licences,  Carr  y.  Benson,  L.  R.,  3 
Ch.  624.) 

And  eyen  at  common  law  it  appears  that  a  man  may  id  some  cases  by  Parol  llccnee  in 
parol  licence  relinquish  irreyocably  a  right  which  he  has  acquired  in  addi-  "^JSS.f^^iJr*' 
tion  to  the  ordinary  rights  of  property,  and  thus  restore  his  own  and  his  ^  *  ^' 
neighbour's  property  to  their  original  and  natural  condition.  Bat  in  order 
that  a  parol  licence  Should  have  this  effect,  it  seems  that  the  act  licensed 
should  be  executed,  and  the  necessary  consequence  of  such  execation  should 
htfper  Me,  the  extinguishment  of  the  right.  Thus  a  parol  licence  to  put  a 
■kylight  orer  the  dSendant's  area  (which  impeded  the  light  and  air  from 
coming  to  the  plaintiff's  dwelling-house  through  a  window),  cannot  be  re- 
called at  pleasure,  after  it  has  been  executed  at  the  defendant's  expense,  at 
least  not  without  tendering  the  expenses  he  had  been  put  to;  and  tnerefore 
no  action  lies  as  for  a  priyate  nuisance  arising  from  the  existence  of  such 
skylight,  imnter  y.  Broekwell,  8  East,  308.)  Bailey,  J.,  said,  "The 
case  of  Winter  y.  Broekwell,  8  East,  309,  is  distinguishable  from  Hewlins 
y.  Siippam,  5  B.  &  C.  221.  All  that  the  defendant  there  did  he  did  vpon 
kit  own  land:  he  claimed  no  right  or  easement  upon  the  land  qf  the  plain- 
tiff. The  plaintiff  claimed  a  right  and  easement  against  him,  yiz.  the 
]STiyilege  of  light  and  air  through  a  parlour  window,  and  a  free  passage  for 
the  smells  of  an  adjoining  house  through  defendant's  area ;  and  the  only 
point  decided  there  was,  that  as  the  plamtiff  had  consented  to  the  obstruc- 
tiou  of  such  easement,  and  had  allowed  the  defendant  to  incur  expense  in 
making  such  obstruction,  he  could  not  retract  that  consent  without  reim- 
bursing the  defendant  that  expense.  But  that  was  not  the  case  of  the  grant 
of  sn  easement  to  be  exercised  upon  the  grantor's  land  but  a  permission  to 
the  grantee  to  use  his  own  land  in  a  way  which,  but  for  an  easement  of  the 
plaintiff's,  such  grantee  would  haye  had  a  clear  right  to  use  it.  Webb  y. 
Paternoster,  Wood  y.  Lake,  and  Taylor  y.  Waters,  were  not  cases  of  free- 
hold interest,  and  in  none  of  them  was  the  objection  taken  that  the  right 
lay  in  grant,  and  therefore  could  not  pass  without  deed."  (6  B.  &  C.  233.) 
The  court  seems  to  haye  proceeded  upon  the  same  distinction  in  the  follow- 
ing case — where  the  plaintiff's  father  gaye  the  defendant  leaye,  by  parol,  to 
lower  the  bank  of  a  riyer  and  to  erect  a  weir,  whereby  a  part  of  the  water 
which  before  flowed  to  the  plaintiff's  mill  was  diverted:  it  was  held  that  his 
son  could  not  maintain  an  action  against  the  defendants  for  continuing  the 
weir.  {Liggins  y.  Inge,  7  Bing.  682;  5  M.  &  P.'712.  See  Blood  y.  Keller, 
11  Ir.  C.  L.  R.  124.) 

A  licence  is  also  irreyocable  when  connected  with  a  grant.    (  Wood  r.  Licence  irre- 
LeadHtter,  13  M.  &  W.  844.)    A  Ucence  to  dig  for  tin  and  to  dispose  of  """^SrtJd  wUh 
the  tin  obtained  was  held  to  be  irrevocable  on  account  of  its  carrying  an  in-  ^^t^      ^ 
terest  in  the  ore.    {Doe  y.  Wood,  2  B.  &  Aid.  738.) 

In  an  action  of  trover  for  sand,  tin  ore  and  gravel,  a  party  claiming  owner- 
ship in  a  field  granted  to  the  plaintiff  a  parol  licence  to  search  therein  for 
Dinerals.  The  plaintiff,  acting  under  this  licence,  dug  pits  in  the  field,  and 
threw  np  sand  and  gravel,  mixed  with  ore,  which  the  defendant  took  away, 
professing  to  act  under  the  authority  of  a  third  party.  Before  the  defen- 
dant took  away  the  sand,  gravel  and  ore,  the  party  who  gave  the  plaintiff 
the  parol  licence  granted  him  a  similar  licence  by  deed:  it  was  held,  that 
the  plaintiff  was  entitled  to  maintain  an  action  for  the  gravel,  sand  and 
ore,  as  against  the  defendant,  who  was  a  wrong-doer.  {JVortham  v.  Bom- 
rfpJi.  11  Exch.  70;  24  Law  J.,  Exch.  237.) 

A  parol  licence  from  A.  to  B.  to  enjoy  an  easement  over  A.'s  land,  is  ^^^  *>*  reroca- 
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Pmoinptlon  of    conntermandable  at  any  time  whilst  it  remains  executory;  and  if  A.  conveys 
^"°^*-  the  land  to  another,  the  licence  is  determined  at  once,  without  notice  to  B. 

of  the  transfer,  and  6.  is  liable  in  trespass  if  he  afterwards  enters  upon  the 
land.  A  mere  parol  licence  to  enjoy  an  easement  on  the  land  of  another 
does  not  bind  the  grantor,  after  he  has  transferred  his  interest  and  possession 
in  the  land  to  a  third  person.  In  order  to  make  the  grantee  a  wronv-doer 
in  such  a  case  he  is  not  entitled  to  notice  from  the  purchaser  of  the  ^ange 
of  ownership  in  the  soil,  as  that  is  a  fact  which  he  is  obliged  to  know  at  his 
peril.  (  Wallis  t.  Harrison,  4  Mees.  &  W.  538.)  A  licence  for  the  free 
admission  to  a  theatre  is  determined  by  an  assignment  of  the  subject*matter 
in  respect  of  which  the  pririlege  is  to  be  enjoyed.  ( Coleman  v.  Foster,  1 
H.  &  N.  87.)  The  locking  a  gate,  through  which  parol  leave  has  been  given 
to  pass,  is  of  itself  sufficient  notice'  of  revocation  of  the  leave.  {Hyde  v. 
Orahamy  1  H.  &  C.  593;  11  W.  R.  119.  See  tCLwi  Russell  v.  Harford,  L.. 
R.,  2  Eq.  607.) 
wtiat  will  operate  A  parol  agreement  which  is  void  under  the  Statute  of  Frauds,  29  Car.  2, 
as  a  licence.  ^^  3^  g^  4^  ^j^y  operate  as  a  licence  so  as  to  excuse  what  would  otherwise  be 

a  trespass,  as  where  the  purchaser  entered  to  take  away  a  crop.  (  Carrlngtoti 
V.  Roots,  2  Mees.  &  W.  257;  Crosby  v.  Wadswartk,  6  East,  602.)  Goods 
which  were  upon  the  plaintiff's  land  were  sold  to  the  defendant ;  by  the 
conditions  of  sale,  to  which  the  plaintiff  was  a  party,  the  buyer  was  to  be 
allowed  to  enter  and  take  the  goods :  it  was  held,  that  after  the  sale  the 
plaintiff  could  not  countermand  the  licence.  And  the  defendant  having 
entered  to  take,  and  the  plaintiff  having  brought  trespass,  and  the  defendant 
having  pleaded  leave  and  licence  and  a  peaceable  entry  to  take,  to  which 
the  plaintiff  replied  de  injurid,  it  was  held,  that  the  defendant  was  entitled 
to  the  verdict,  though  it  appeared  that  the  plaintifiP  had,  between  the  sale 
and  ^e  entry,  locked  the  gates  and  forbidden  the  defendant  to  enter,  and 
the  defendant  had  broken  down  the  gates  and  entered  to  take  the  goods. 
(  Wood  V.  Manley,  11  Ad.  &  Ell.  34;  3  P.  &  D.  5.)  Alderson,  B.,  approved 
of  this  decision,  and  said  it  was  a  case  not  of  a  mere  licence,  but  of  a  licence 
coupled  with  an  interest  The  hay,  by  the  sale,  became  the  property  of  the 
defendant,  and  the  licence  to  remove  it  became,  as  in  the  case  of  the  tree 
and  the  deer,  put  by  C.  J.  Vaiigfuin,  irrevocable  by  the  plaintiff.  (Vangh. 
351,  ante,  p.  59.)  This  case  was  analogous  to  that  of  a  man  taking 
another's  goods  and  putting  them  on  his  land,  in  which  case  the  owner  is 
justified  in  going  on  to  the  land  and  removing  liiem.  (  Wood  v.  Leadhitter^ 
18  Mees.  &  W.  853;  citing  Vin.  Abr.  Trespass  H.  a.  2,  pi.  12;  Patrick  v. 
Colerich,  8  Mees.  &  W.  483.  See  Williams  v.  Morru,  11  Law  J.,  N.  S. 
126,  Exch.) 

It  seems  that  the  crown  may,  by  parol,  confer  privileges  over  land  so  as 
to  deprive  itself  of  the  power  of  treating  the  party  exercising  the  privilege 
as  a  wrong-doer;  the  actaal  possession  of  crown  lands,  under  a  parol  licence 
from  the  crown,  entitles  the  party  in  possession  to  maintain  trespass  against 
a  wrong-doer.  Generally  speaking,  trespass  may  be  maintained  by  a  per<ton 
in  the  actaal  possession  of  land  against  a  wrong-doer,  even  where  that  pos- 
session may  be  wrongful  as  against  a  third  person.  {Harper  v.  Charles- 
worth,  4  B.  &  C.  590;  8  D.  &  R.  672.) 


(4.)  OF  RIGHTS  OF  WAY,  PUBLIC  AND  PRIVATE. 
1.  Pablio  Rights  of  Way  and  Highways, 

Highways.  A  right  of  way  may  be  either  public  or  private.     Ways  common  to  all  the 

king's  subjects  are  called  highways.  (1  Ventr.  189;  1  T.  R.  570.)  A  way 
leading  to  any  market  town,  and  common  for  all  travellers,  and  communi- 
cating with  any  great  road,  is  a  highway;  but  if  it  lead  only  to  a  church, 
or  to  a  house,  or  a  village,  or  to  the  fields,  it  is  a  private  way;  whether  it  be 
a  public  or  private  way  is  a  matter  of  fact,  and  depends  much  on  common 
reputation.  (1  Ventr.  189;  Hawk.  P.  C.  b,  1,  c.  76,  s.  1.)  The  public  may 
have  a  right  to  a  road  as  a  common  street,  although  there  be  no  thorough- 
fare {Ryghy  Charity  v.  Merryweather,  11  East,  375;  Bateman  v.  Bluek, 
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18  Q.  B.  870;  Campbell  v.  Lang,  1  Macq.  H.  L.  C.  451);  or  to  a  road  fceimi-  Righto  of  Way, 
niting  in  a  commoD.  {Rex  t.  Inhabitants  of  Wandsworth,  1  B.  &  Aid. 
63.)  So  it  may  be  a  highway,  although  it  is  circnitons  {Rex  y.  Llayd^  I 
(kmp.  261;  3  T.  R.  265);  and  although  it  is  onl^  occasiooaUj  used  by  the 
pabhc,  and  does  not  terminate  in  any  town,  or  in  any  other  pablic  road 
{Rex  y.  Inhttbitantt  of  Wandsworth,  1  B.  &  Aid.  63);  and,  on  the  con- 
trary, it  is  not  necessarily  a  public  highway,  although  it  does  lead  from  one 
martLet  town  to  another,  or  connect  any  two  points  by  a  line  which  might 
be  adyantageoiLsly  nsed  by  the  public,  or  is  used  by  them  nnder  certain  re- 
actions.    (11  East,  376,  n.  (a).) 

When  an  ordinary  highways  runs  between  two  fences,  one  on  each  side, 
the  light  of  passage  which  the  public  has  along  it  extendB  primd  facie,  and 
unless  there  is  evidence  to  the  contrary,  over  the  whole  space  between  the 
fences.  ( Se^.  v.  CT.  K.  EleetHe  Telegraph  Co.,  31  L.  J.,  M.  C.  166;  10  W. 
R.  538;  Turmer  y.  Ringwood  Highway  Board,  L.  R.,  9  Eq.  418.) 

On  an  issue,  whether  or  not  certain  land  in  a  district,  repairing  its  own  Evidence  of  rrpu- 
roada,  was  a  common  highway,  it  is  admissible  evidence  of  reputation  tAtion.* 
(tboDgl^  slight),  that  the  inhabitants  held  a  public  meeting  bo  consider  of 
repairing  such  v^y,  and  that  several  of  them,  since  dead,  signed  a  paper  on 
that  occasoD,  stating  that  the  land  was  not  a  public  highway,  there  being 
at  the  time  no  litigation.  {Barraclovgh  v  Johnson,  8  Ad.'  &  £11.  99 ;  3 
Nev.  &  P.  233 ;  see  NichoUs  v.  Parker,  14  East^  331,  n.  to  Outram  y. 
MoerewoodS)  It  is  a  rule,  that  evidence  of  reputation  must  be  confined  to 
general  matters,  and  not  touch  particular  facts;  the  question  in  a  cause 
being  whether  a  particular  road  admitted  to  exist  was  public  or  private, 
eridence  was  offered  that  a  person,  since  deceased,  had  planted  a  willow  on 
a  spot  adjoining  the  road,  on  ground  of  which  he  was  tenant,  saying,  at  the 
same  rime,  that  he  planted  it  to  show  where  the  boundary  of  the  road  was 
vhen  he  was  a  boy:  it  was  held,  that  such  declaration  was  not  evidence 
either  as  showing  reputation,  as  a  statement  accompanying  an  act,  or  as  the 
admission  of  an  occupier  against  his  own  interest.  (Regina  v.  Bliss,  7 
Ad.  &  ML  550.    See  Papendiek  v.  Bridgwater,  5  Ell.  &  Bl.  166.) 

If  a  man  opens  his  land,  so  that  the  public  pass  over  it  continually,  the  Presamption  of 
public,  after  a  user  of  a  very  few  years,  will  acquire  a  right  of  way;  and  a  dedication  of 
party  not  meaning  to  dedicate  a  way,  but  only  to  give  a  licence,  should  do  ^ffi^  ^^^ 
some  act  to  show  that  a  licence  only  is  intended.    The  common  course 
is  to  shut  up  the  way  one  day  in  every  year.    {The  Trustees  of  British 
MuKum  V.  I\nnis,  5  Oar.  &  Payne,  460.)    The  presumption  of  a  dedica- 
tion may  be  rebutted  by  proof  of  a  bar  having  been  placed  across  the  street 
soon  after  the  houses  forming  the  street  were  finished;  though  the  bar  was 
soon  afterwards  knocked  down,  and  the  way  has  been  since  used  as  a 
thoroughfare.    {Roberts  v.  Carr,  1  Camp.  N.  P.  C.  262,  n.;  and  see  Leth- 
hridge  v.  Winter,  Id.  263,  n.)    But  a  gate  being  kept  across  a  way  is  not 
eondnsive  that  it  is  not  a  public  way,  as  the  way  may  have  been  granted  to 
the  public  with  the  reservation  of  the  right  of  keeping  a  gate  across  it  to 
prevent  cattle  from  straying.    {Baviesv.  Stephens,!  Carr.  &  P.  570;  Rex 
T.  Bliss,  2  Nev.  &  P.  464.) 

A  permissive  user  of  a  way  is  not  inconsistent  with  a  right  to  resnme  the 
way.  In  determining  whether  or  not  a  way  has  been  dedicated  to  the  pub- 
lic, the  proprietor's  intention  must  be  considered.  If  it  appear  only  that  he 
has  suffered  a  continual  user,  that  may  prove  a  dedication;  but  such  proof 
may  be  rebutted  by  evidence  of  acts  showing  that  he  contemplated  only  a 
licence  resumable  in  a  particular  event  Thus,  where  the  owner  of  land 
agTMd  with  an  iron  company,  and  with  the  inhabitants  of  a  hamlet  repair- 
ing its  own  roads,  that  a  way  over  his  land  in  such  hamlet  should  be  open 
to  carriages,  that  the  company  should  pay  him  5s.  a  year  and  find  cinders 
to  repair  the  way,  and  that  the  inhabitants  of  the  hamlet  should  lead  and  lay 
down  the  cinders,  and  the  way  was  thereupon  left  open  to  all  persons  pass- 
iog  with  carriages  for  nineteen  years,  at  the  end  of  which  time  a  dispute 
arising,  the  passage  was  interrupted,  and  the  interruption  acquiesced  in  for 
fire  yean:  it  was  neld,  that  the  evidence  showed  no  dedication,  but  a  licence 
only,  resumable  on  breach  of  the  agreement.  {Barraolovgh  v.  Johnson, 
8  Ad.  &  El.  99;  3  Nev.  &  P.  233.)    A  dedication  to  the  public  may  be  pre- 
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snmcd  from  a  shorter  time  than  is  necessary  to  cstahlish  a  right  of  posses- 
sion to  land;  and  it  has  been  presamed  from  an  user  by  the  pablie  daring  a 
period  of  eight  years,  and  even  six  years.  {Rugby  Charity  v.  Merry- 
weather  y  11  East,  376.)  So  where  a  court  on  one  side  of  a  public  street  in 
London  was  left  open  to  the  public,  and  occasionally  used  as  a  communica- 
tion from  one  part  of  the  street  to  another,  a  dedication  to  the  public  was 
presumed.  {Rex  v.  Lloyd,  1  Camp.  268 ;  3  T.  R.  265.)  Where  a  canal 
company  originally  erected  a  bridge  for  the  use  of  the  tenants  of  part|calar 
lands,  but  for  ten  years  the  public  had  crossed  it  without  interruption :  it 
was  held,  that  it  was  properly  left  to  the  jury  to  say,  whether  the  company 
intended  or  not  to  dedicate  it  to  the  public,  and  the  jury,  having  so  found, 
the  court,  in  the  absence  of  any  misdirection  in  law,  refused  to  interfere 
with  such  finding.  {Surrey  Canal  Company  y.  Hall,  I  Scott, N.  S.  264;  1 
Mann.  &  G.  382.     See  Rex  y.  Wri4fht,  3  B.  &  Ad.  681.) 

If  a  road  has  been  used  by  the  public  for  a  great  number  of  years,  a  dedi- 
cation by  the  owner  of  the  soil  may  be  presumed,  whoever  he  may  be  ;  and 
it  is  not  material  to  inquire  who  the  precise  owner  was,  or  whether  he  in- 
tended to  dedicate  the  road  to  the  public.  {Reg.  y.  Tything  of  Eaii  Mark^ 
12  Jur.  332;  17  Law  J.,  Q.  B.  177;  11  Q.  B.  877.)  By  Bji  inclosure  act, 
commissioners  were  authorized  to  set  out  public  and  private  roads ;  and  it 
was  enacted,  that  after  the  commissioners  had  set  out  and  allotted  the  parts 
of  the  commons  and  waste  lands  for  the  purposes  aforesaid,  they  should 
allot  and  award  to  the  lord  of  the  manor,  in  respect  of  his  right  and  inte- 
rest in  the  soil  in  the  commons  and  waste  lands,  such  parts  thereof  as  should 
to  them  seem  meet,  not  exceeding  one-twentieth  part  of  the  remaining  parts 
of  the  commons  or  waste  lands.  On  an  indictment  against  a  tithing  of 
the  parish  for  the  non-repair  of  a  road  set  out  by  the  commissioners  as  a 
private  road,  It  was  held,  that  the  jury  were  properly  directed  to  presume 
from  fifty  years*  uninterrupted  usage,  an  intention  of  the  owner  of  the  soil, 
whoever  he  might  be,  to  dedicate  it  to  the  public.  {lb.)  It  was  held, 
that  the  crown,  if  owner  of  the  soil,  might  dedicate  it  to  the  public.  {Ib.^ 
The  principle  is,  that  when  there  is  satisfactory  evidence  of  such  an  user 
of  the  road  as  to  time,  manner  and  circumstances,  as  would  lead  to  the  in- 
ference that  there  was  a  dedication  by  the  owner  of  the  fee,  if  it  was  shonii 
who  he  was,  it  is  not  necessary  to  Inquire  who  the  individual  was  from 
whom  the  dedication  necessarily  inferred  from  such  an  user  first  proceeded. 
{Reg.  V.  Petrie,  4  El.  &  Bl.  737.) 

Ii  a  particular  class  of  persons  use  a  pathway,  and  the  owner  does  not 
interrupt  the  user  for  some  private  reason  not  communicated  to  the  persons 
using  tne  path,  a  public  right  of  way  is  gained  by  the  user  after  the  lapse  of 
twenty  years.  {Reg.  v.  Broke,  1  F.  &  F.  514.)  A  dedication  to  the  public 
will  not  be  presumed  in  the  case  of  a  wood  with  a  path  or  track  through 
it  leading  in  different  directions  where  people  have  wandered  at  pleasure 
and  made  tracks,  and  in  dry  weather  have  used  such  tracks,  which  were 
never  repaired,  and  which  in  wet  weather  wero  hardly  passable.  ( Chap- 
man  v.  Cripps,  2  F.  &  F.  864;  Schwinge  v.  Dowell,  lb.  845.)  The  same 
evidence  of  user  vrill  raise  a  presumption  of  a  dedication  of  a  right  of  way 
over  a  sea  wall  or  embankment  by  the  owner  of  the  soil,  as  in  any  other 
case  of  open  and  uninterrupted  user  by  the  public.  ( Greenwich  Board 
of  Works  V.  Maudtlay,!,.  R.,  6  Q.  B.  397.) 

A  tenant  for  ninety-nine  years  cannot  dedicate  a  way  to  the  public,  with- 
out the  consent  of  the  owner  of  the  fee;  and  permission  by  such  tenant  will 
not  bind  the  landlord  after  the  expiration  of  the  term.  (But  see  ante,  pp. 
27,  28;  4  B.  &  Ad.  75;  Reg.  v.  Blist,  7  Ad.  8c  Ell.  555;  Barraclough  v. 
Johnson,  7  Ad.  &  Ell.  104.)  In  Wood  v.  Veal  {6  B.  &  Aid.  454),  the  public 
had  used  a  way  over  the  locvs  in  quo  as  long  as  could  be  remembered; 
but  the  land  bad  been  under  a  lease  for  ninety-nine  years  during  the 
whole  time,  and  it  was  left  as  a  question  for  the  jury,  whether  there  bad 
been  a  dedication  to  the  public  before  the  term  commenced,  for  if  not, 
there  could  be  no  dedication  except  by  the  owner  of  the  fee,  and  the  lease 
explained  the  user  as  not  being  referable  to  a  dedication  by  such  owner. 
Yet  there  was  strong  evidence  to  show  that  the  landlord  could  not  have 
been  ignorant  of  the  user.     (8  Ad.  &  Ell.  104.  See  Rex  v.  Lloyd,  1  Camp. 
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JCO;  Baxter  ▼.  Taylor,  1  Nev.  &  M.  13;  Bermondtey  Vestry  t.  Brown,  sights  of  Waj. 
L  B.,  1  Eq.  204.)  But  where  a  lease  was  granted  of  certain  gronnd  to  bo 
a  paange  for  fifty-six  years,  evidence  of  the  user  of  the  road  by  the  public 
three  or  four  years  after  the  expiration  of  the  lease  was  held  to  be  evidence 
of  a  gift  to  the  public.  {Bex  y.  Mudson,  Str.  909.)  Where  a  public  foot- 
way over  cxown  land  was  extinguished  by  an  inclosure  act,  but  used  for 
tvreaty  rears  afterwards  by  the  public,  it  was  held  not  to  be  a  dedication  to 
the  poblic,  as  it  did  not  appear  to  have  been  with  the  knowledge  of  the 
crown.  (^Harper  v.  Charlefworth,  4  B.  &  Cr.  674.)  However,  after  a 
long  lapse  of  time,  and  a  frequent  change  of  tenants,  and  from  the  noto- 
rious and  uninterrupted  use  of  a  way  by  the  public,  it  may  be  presumed 
that  the  landlord  had  notice  of  the  way  being  used,  and  that  it  was  so  used 
with  his  concurrence.  {Bex  v.  Barr,  4  Camp.  N.  P.  C.  16;  Baviesv. 
Stephens,  7  Car.  &  P.  570.  See  Beeble  v.  lAneham,  12  Jr.  C.  L.  Rep., 
N.  S.  1.)  And  notice  to  the  steward  is  notice  to  the  landlord.  {Rex  v. 
Barr,  tup. :  Boe  d.  Foley  v.  Wilson,  11  East,  56.)  In  order  to  prove  that 
a  way  was  in  fact  public,  evidence  was  given  of  acts  of  user  extending 
OTer  nearly  seventy  years;  but  during  the  whole  period  the  land  crossed  by 
the  way  had  been  on  lease.  The  judge  told  the  jury  that  thepr  were  at 
liberty  if  Uiey  thought  proper  to  presume  from  these  acts  a  dedication  of 
the  wav  to  the  pnbuc  by  the  defendant  or  his  ancestor,  at  a  time  anterior 
to  the  land  being  leased.  It  was  held  a  proper  direction.  ( Winterbottom 
V.  Lard  Berhy,  L.  R,  2  Ex.  316.  See  Bryor  v.  Pryor,  26  L.  T.,  N.  S. 
759.) 

It  seems  that  there  may  be  a  partial  dedication  of  a  highway  to  the  Limited  dedica- 
public;  but  where  the  owner  of  lands  had,  on  the  making  a  new  road  over  ^l<^ 
h'ls  property,  given  his  consent  thereto  on  condition  of  its  being  used  for 
coal  carts,  it  was  held,  that  if  even  by  law  there  could  not  be  a  restriction 
to  a  public  way,  the  grant  amounted  only  to  a  licence,  which  was  revocable, 
and  that,  after  notice,  a  person  using  such  way  with  coal  carts  would  be  a 
trespasser.  (Marquis  of  Stafford  v.  Ooyney,  7  B.  &  Cr.  257.  See  Roberts 
V.  Carr^  1  Camp.  262;  Rex  v.  Inhabitants  of  Northamptonshire,  2  Maule 
&  S.  262.)  Although  the  dedication  of  a  way  to  the  public  may  he  partial 
or  limited  as  to  the  sort  of  way  (as  to  a  horseway.  Sec),  yet  there  cannot  be 
a  qyuilified  dedication  to  the  public,  subject  to  a  power  of  resumption  to 
the  grantor,  ixx  that  would  he  the  reservation  of  a  right  Inconsistent  with 
the  dedication  to  the  public.  (Fitzpatrioh  v.  Robinson  and  others,  1 
Hudson  &  Brook,  585.  See  Blundell  v.  Catterell,  5  B.  &  Aid.  315;  Lade 
V.  Shepherd,  2  Str.  1004;  Barraclough  v.  Johnson,  3  Nev.  &  P.  233.) 
Although  there  may  be  a  dedication  of  a  way  to  the  public  for  a  limited 
purpose,  as  for  a  footway,  horseway  or  driftway,  there  cannot  be  a  dedica- 
tioQ  to  a  limited  part  of  the  public,  as  to  a  parish ;  and  such  a  partial 
dedication  is  simply  void,  and  will  not  operate  in  law  as  a  dedication  to  the 
whole  public.  In  order  to  constitute  a  dedication  of  a  way  to  the  public 
by  the  owner  of  the  soil,  there  must  be  an  intention  so  to  dedicate,  of  which 
the  user  by  the  public  is  evidence,  subject  to  be  rebutted  by  contrary  evi- 
dence if  interrupted  by  the  owner.  (Poole  v.  Hushinson,  11  Mees.  &  W. 
827;  Vestry  of  Bermondsey  v.  Bronm,  L.  R.,  1  Eq.  204.)  There  can  be 
BO  dedication  to  the  public  of  land  as  a  highway,  with  a  reservation  of  a 
ri^t  of  making  cuts  through  the  land  when  wanted  for  the  purpose  of 
drunage.  (Rex  v.  Leake,  2  Nev.  &  M.  595;  5  B.  &  Ad.  469.)  There  can 
be  00  dedication  of  a  way  to  the  public  for  a  limited  time,  certain  or  un- 
certain; if  dedicated  at  all,  it  must  be  dedicated  in  perpetuity.  {Barnes  v. 
HavHns,  8  C.  B.,  N.  S.  848;  7  Jur.,  N.  S.  262.)  A  highway  may  be 
dedicated  to  the  public,  subject  to  a  pre-existing  right  of  user  by  the  occu- 
piers Off  adjoining  land,  for  the  purpose  of  depositing  goods  thereon. 
{Merawt  ▼.  Chamberlin,  6  H.  &  N.  541;  80  L.  J.,  Exch.  299.)  Where  an 
erection  or  an  excavation  exists  upon  land,  and  the  land  upon  which  it 
exists  or  to  which  it  is  contiguous  is  dedicated  to  the  public  as  a  highway, 
the  dedication  must  be  taken  to  be  made  to  the  public  and  accepted  by 
them,  subject  to  the  inconvenience  or  rfsk  arising  horn  the  existing  state 
of  things.  {lusher  v.  Promse,  2  B.  &  S.  770.)  If  a  highway  is  dedicated 
to  the  pnblic  witJi  a  dangerous  obstruction  upon  it,  such  as  would  have 
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been  a  nmaance  if  placed  upon  an  ancient  way,  no  action  can  be  main- 
tained against  the  person  dedicating  it  for  the  injoiy  caused  thereby. 
(RobHm  y.  Jones,  15  C.  B.,  N.  S.  221;  12  W.  R.  248.)  There  maj  in 
law  be  a  dedication  to  the  public  of  a  right  of  waj,  such  as  a  footpath 
across  a  field,  subject  to  the  right  of  the  owner  of  tiie  soil  to  plough  it  np 
in  due  course  of  husbandry,  and  destroy  all  trace  of  it  for  the  time. 
{Mercer  y.  Woodgate,  L.  B.,  5  Q.  B.  26;  Arnold  y.  Blaher,  L.  B^  6  Q.  B. 
483.) 

It  was  once  contended  that  the  assent  of  the  parish  through  which  the 
highway  runs  is  requisite  to  giye  effect  to  the  dedication.  (22.  y.  St,  Bene- 
dict, 4  B.  &  Aid.  447;  R,  y.  Mellor,  1  B.  &  Ad.  32;  R,  y.  Edge  Lane,  6 
Key.  &  Man.  81.)  But  it  seems  that  the  assent  of  the  parish  is  not  reqni- 
site.    (i2.  y.  Leake,  5  B.  &  Ad.  469.)    See  5  &  6  Will.  4,  c  60,  s.  23. 

Under  the  9th  section  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109, 
a  road  continued  as  well  as  a  road  newly  made,  under  the  awud  of  com- 
missioners of  inclosure,  must  be  declared  bjr  justices  in  special  sessions  to 
be  fuUy  completed  and  repaired,  before  the  inhabitants  of  the  district  are 
liable  to  repair.  {Rex  y.  Inhabitantt  of  Hatfield,  4  Ad.  &  EIL  156.) 
Parishes  are  not  liable  to  the  repair  of  any  road  or  occupation  way  made 
at  the  expense  of  an  indiyidual,  or  of  any  roads  to  be  set  out  as  a  priyate 
drift-way  or  horse-way  in  any  award  oi  commissioners,  unless  they  are 
made  to  the  satisfaction  of  the  suryeyor  of  the  highways  and  of  two  justioes 
of  the  peace.  (5  &  6  Will.  4,  c.  50,  s.  23.)  TMs  proyision  is  not  retro- 
spectiye  in  respect  of  roads  completely  pubUc  by  dedication  at  the  time  of 
tne  passing  of  the  act  (Slst  August,  1885);  but  applies  to  roads  then 
made  and  in  progress  of  dedication.  {Reg,  y.  Wettmarhy  2  M.  &  Bob. 
805.) 

An  ancient  public  bridle  way  existed  for  the  ^ater  part  undefined  oyer 
common  uninclosed  land,  the  remaining  part  bemg  through  old  inclosnres. 
JBy  an  award  of  inclosure  commissioners,  under  a  local  act»  the  road, 
altered  in  some  parts,  and  defined  throughout  within  narrow  limits,  was  set 
out  as  "  one  public  bridle  road  and  private  carriage  road  for  the  nae  " 
of  certain  private  individuals  named  in  the  award,  and  to  be  kept  in  repair 
by  tiiem.  No  order  of  justices  for  stopping  up  or  diyerting  the  old  roaa  or 
certificate  of  the  sufficiency  of  the  new  road  had  been  obtained :  it  was 
held,  that  the  award  did  not  operate  under  the  Greneral  Inclosure  Act,  41 
Geo.  8,  c  109,  as  a  diversion  or  stopping  up  of  tlie  public  bridle  road  and 
setting  out  of  a  new  one,  but  that  the  pttolic  had  the  same  right  of  passage 
as  berore,  and  therefore  that  the  parish  in  which  the  road  lay  remained 
liable  to  do  such  repairs,  as  were  requisite  to  maintain  it  a  public  bridle 
road.  \Reg,  y.  OrieJdade,  14  Q.  B.  785;  19  Law.  J.,  M.  C.  169,  Q.  B.; 
14  Jur.  690.  See  Gfoyn  y.  Hardmioke,  1  H.  &  N.  49;  26  L.  J.,  M.  C.  97.) 
See  further  as  to  the  repair  of  highways,  Dovatton  y.  Pyne  (2  Smith's  L.  C. 
146,  6th  edit);  R,  y.  Staughton  (2  Wms.  Sannd.  462,  edit  1871). 

Where  there  has  been  a  public  king's  highway,  no  length  of  time  during 
which  it  may  not  have  been  used  will  prevent  the  public  from  resuming  the 
right,  if  they  think  proper.  {Rex  y.  Inhabitantt  of  St.  James's,  Selw.  N. 
P.  1264,  Idth  ed.  See  2  B.  &  Aid.  662;  Rex  y.  Montague,  4  B.  &  C. 
698.)  The  public  cannot  release  their  right  to  a  public  highway  by  non- 
user.  iDwmes  y.  Hawkins,  8  C.  B.,  N.  S.  848;  7  Jur.,  N.  S.  262.  See 
Freeman  y.  The  Tottenham  and  Hampstead  Junction  Railway  Ckfmpany^ 
13  W.  B.  385.)  A  prescriptive  right  of  way  to  a  public  towing-path  on 
the  banks  of  a  navigable  tide  river,  is  not  aestroyed  by  that  part  of  the 
river  adjoining  the  towing-path  having  been  converted  by  statute  into  a 
floating  harbour,  although  such  towing-path  was  thereby  subject  to  be  used 
at  all  times  of  the  tide;  whereas  before  it  was  only  used  at  those  times 
when  the  tide  was  sufficiently  high  for  the  purposes  of  navigation;  and 
such  prescription  is  not  destroyed  b^  a  clause  in  the  statute  whereby  the 
undertakers  of  the  work  were  authorized  to  make  a  towing-path  over  land, 
comprising  the  towing-path  in  question,  on  paying  a  compensation  to  the 
owner  of  tiie  soil.  {Rex  v.  Tip^ett,  3  B.  &  Aid.  198.)  If  an  act  of  par- 
liament for  enclosing  and  allotting  the  commbns  and  waste  lands  of  a  parish 
through  which  a  navigable  riyer  flows  empower  oommissioners  to  set  out 
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adi  pablic  and  private  roads  and  ways  as  thej  ihall  think  neoeasary,  and    Right*  of  w«]r. 

dinct  that  all  roada  and  wajs  not  go  let  oat  shall  be  deemed  part  of  the  '' 

bads  to  be  allotted,  an  ancient  towing-path  upon  the  banks  of  the  rirer, 
Uioogfa  not  set  ont  by  the  commissioners,  still  subsists,  for  it  is  not  within 
tfadr  jmisdictioa.    (Simpton  r.  Scaler,  2  Bos.  &  P.  496.) 

The  10th  and  11th  sections  of  the  stat.  41  €reo.  8,  c.  109,  do  not  extin- 
qoish  a  right  to  take  water  from  a  well  which  the  inhabitants  of  a  parish 
bad  immemorially  exercised  before  an  inclosnre  act  npon  land  fonnerlj 
eooioion  which  mid  been  inclosed,  althoagh  the  ancient  waj  to  the  well 
vhieh  existfid  before  the  indosnie  had  been  extingmshed  nnder  it.  {Race 
r.  Ward^  7  £11.  &  Bl.  384.)  An  old  footwaj  passed  from  a  public  high- 
way over  wastes  and  old  indosnres  into  another  public  highway.  By  an 
award  of  the  commissioners  nnder  an  act  for  inclosing  the  wastes,  the  part 
of  the  waste  over  which  the  footway  ran  was  allotted,  but  the  footway  ¥ras 
not  mentioned  in  the  award,  nor  was  any  new  way  set  ont  therein.  No 
power  to  atop  up  ways  oyer  old  indosnres  was  given  by  the  particular  iu- 
ckenre  act;  held,  that  the  old  footway  was  not  extinguished  by  the  tdlot- 
ment.    (^Thaehrah  v.  Sepmaur,  1  C.  &  M.  18.) 

The  Bailwavs  Clauses  Act,  1845  (8  &  9  Yict  c.  20),  sect  16,  does  not 
empower  a  railwav  company  to  divert  a  public  footpath  so  as  to  place  it 
upon  land  of  whidi  the  company  has  not  acquired  the  ownership.  {HangO' 
lif  V.  Midland  JiaUway  Qmpany,  L.  B.,  8  Ch.  806.) 

The  stopping  of  the  king's  highway  is  an  ordinary  case  of  a  public  liemtij  tor  dit- 
amssnce ;  and  in  the  case  of  a  public  nuisance  the  remedy  at  law  is  by  in-  t°r(»^  ^  pubUe 
dictment;  the  remedy  in  equity  is  by  information  at  the  suit  of  the  Attorney-  ^^^ ' 
GeoetaL    In  the  case  of  a  pnvate  nuisance  the  remedy  at  law  is  by  action ; 
the  remedy  in  equity  is  by  biU.    But  where  that  which  is  a  public  nuisance 
is  also  a  private  nuisance  to  an  individual  by  inflicting  on  him  some  spedid 
or  psrtiealar  damage,  the  individual  may  have  his  private  remedy  at  law 
or  in  equity.    iSoltau  v.  De  Held,  2  Sim.,  N.  S.  148,  145.)    Instances  of  By  lodtetmeDt. 
indictments  for  public  nuisances,  caused  by  the  obstruction  of  hiffhways, 
will  be  found  in  Rleg,  v.  l¥ain  (2  B.  &  S.  640);  Jisg.  v.  U.  K,  Telegraph 
O.  (2  B.  &  S.  647,  n.) 

^  An  action  will  not  lie  for  the  disturbance  of  a  highway,  unless  the  plain-  By  action  at  law. 
tiff  has  sustained  some  special  damage.   (Ck).  Litt.  56  a;  5  Rep.  78  a;  2  Binff. 
263,  266;  Boee  v.  Qrovee,  5  Man.  &  G.  618;  Dohton  v.  Blaokmare,  9  Q.  B. 
1002;  BlagrawY.  Brittol  Waterworks  Company,  1  H.  &  N.  369.) 

In  an  action  for  obstructing  a  public  way  the  plaintiff  proved  no  damage 
peeoliar  to  himself,  beyond  l^ing  ddayed  on  several  occasions  in  passing 
akng  it,  and  being  obliged,  in  common  with  every  one  else  who  attempted 
to  use  it,  either  to  pursue  his  journey  by  a  less  direct  road,  or  else  to  remove 
the  obstruction.  Held,  that  he  was  not  entitled  to  maintain  the  action. 
(  Wintorhattom  v.  Lord  Derhg,  L.  B.,  2  Ex.  816.) 

A  public  thoroughfare  was  stopped,  whereby  the  plaintiff,  a  bookseller, 
vbose  shop  was  in  the  thoroughfare,  suffered  a  loss  of  custom:  it  was  held 
niBdent  qpecial  damage  to  entitle  him  to  his  action  on  the  case.  (  WUhs 
V.  Eungerford  Market  Company,  2  Scott,  446;  2  Bing.  N.  C.  281 ;  1  Hodges, 
281,  overrnled  ih  Mieket  v.  Metropolitan  Railmay  cSmpany,  L.  B.,  2  H.  L. 
175.)  In  Iveson  v.  Moore  (1  Lord  Baym.  186),  it  was  held,  that  the  pre- 
Tentiqg  of  ooUiers  from  comine  to  a  colliery  bv  obstructing  a  public  high* 
wtj,  by  which  the  benefit  of  Sie  colliery  was  lost,  was  such  a  damage  as 
vonid  enable  a*  man  to  maintain  an  action  for  the  nuisance.  (See  Boss  v. 
Miles,  4  Manle  &  S.  101;  Bosey,  Groves,  5  Mann.  &  G.  620,  post.)  As 
todaiming  compensation  for  injury  done  to  the  claimant  through  the  ob- 
itnietion  of  pnbuc  ways  by  works  executed  under  the  powers  of  the  Lands 
Chases  AsA  and  the  Railways  Clauses  Act,  see  JUekst  v.  Metropolitan 
JMna^  Company  (L.  B.,  2  H.  L.  175);  BeckeU  v.  Midland  Railway  Com- 
psmy  (Lw  B.,  8  C.  P.  82). 

Id  an  action  of  trespass  for  breaking  the  plaintiff's  close,  which  was  set 
out  by  abnttalsy  and  pulling  down  certain  posts  and  bars  then  standing 
thoeon,  the  defendants  pleaded  that  there  was  a  public  footway  over  the 
■id  dose,  and  that  the  def endsnts,  because  the  posts  and  bars  obstructed 
tfie  footway,  pulled  them  down.    The  replication  traversed  the  public  foot- 
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way:  it  was  held,  that  on  these  pleadings  the  defendants  were  entitled  to  a 
verdict  on  proving  a  right  of  footway  uvef  any  part  of  the  close,  and  were 
not  bonnd  to  prove  a  right  of  way  over  the  spot  where  the  posts  and  barn 
stood.  (^Webber  Y.  Sparkes,  10  Mces.  &  W.  485;  12  Law  J.,  N.  S.  41. 
See  Wood  v.  Wedgemood,  1  C.  B.  273,  and  Bracegirdle  r.  Peacock,  8 
Q.  B.  174.) 

Statutory  penalties  are  imposed  on  persons  committing  specified  nuisances 

on  a  highway  by  5  &  6  Will.  4,  c.  50,  s.  72. 

Remedy  for  dls-  Where  a  plaintiff  suffers  a  particular  injury  from  the  obstruction  of  a 

tuirbattoe^f^  pabilc  public  way,  a  bill  for  an  injunction  will  lie,  and  the  Attorney-General  need 

**"       not  be  a  party.    (  Cook  v.  Mayor  of  Bath,  L.  E.,  6  Eq.  177.)    The  vestry 

of  a  parish  cannot  sustain  a  suit  to  restrain  the  infringement  of  a  public 

right  of  way,  except  as  relators  on  an  information  by  the  Attorney-General. 

(  Vestry  of  Bermondsey  v.  Brown,  L.  R.,  1  Eq.  204.)    The  disturbance  of 

the  pavement  of  a  town  by  an  unincorporated  gas  company,  without  lawful 

authority,  for  the  purpose  of  laying  down  gas  pipes,  is  not  a  nuisance  so 

serious  and  important  that  a  court  of  equity  will  interfere  by  injunction  to 

prevent  it.    (^Att.-Gen,  v.  Cambridge  Coniumert  Qag  Company,  L.  R.,  4 

Ch.  71.) 

Since  the  act  25  &  26  Vict.  c.  42,  the  Court  of  Chancery  refused  an  in- 
junction in  respect  of  a  public  footway,  and  made  a  reference  to  chambers 
to  ascertain  the  amount  of  damages.  (  Wedniore  v.  Mayor,  Sfo,  of  Bristol, 
7  L.  T.,  N.  S.  459;  11  W.  R.  136.) 

As  to  the  law  of  highways,  see  further,  Shelford's  Law  of  Highways, 
8rd  ed. 

The  freehold  of  the  highway  is  in  the  owner  of  the  freehold  of  the  soil, 
although  the  public  may  pass  and  repass  at  their  pleasure.  (2  Inst  705; 
Sir  John  Lade  v.  Shepherd,  2  Str.  1044.)  The  tfwner  of  the  soil  is  entitled 
to  all  profits,  trees  and  mines  upon  or  under  the  highway.  (I  Boll.  Abr. 
392;  1  Burr.  143.)  In  the  82nd  section  of  the  stat.  5  &  6  Will.  4,  c.  60, 
there  is  a  saving  of  mines  to  the  owner  of  lands  taken  for  widening  narrow 
roads.  The  soil  in  turnpike  roads  does  not  vest  in  the  trustees  thereof,  who 
have  only  the  control  of  the  highway,  without  a  special  clause  for  that  pur- 
pose. {Barison  v.  Gill,  1  East,  69.  See  also  Ilex  v.  Mersey  Navigation, 
9  B.  &  C.  95;  Bex  v.  Thomas,  Id,  114.)  The  owner  of  land  adjoining 
only  one  side  of  the  highway  may  maintain  an  action  of  trespass  against 
one  who  suffers  his  cattle  to  depasture  along  the  highway  (Bovaston  r 
Payne,  2  H.  Bl.  527;  Stevens  v.  Wliistler,  11  East,  51);  or  an  action  of 
ejectment  for  land  over  which  there  is  a  public  right  of  way.  ( Goodtitle 
V.  Atker,  1  Burr.  133;  Boe  v.  Wilkinson,  3  B.  &  C.  413.  And  see  Scales 
T.  Piokering,  4  Bing.  448.) 

The  principle  of  the  ownership  of  the  soil  being  in  the  owner  of  the  ad- 
joining land  is  carried  so  far  that  a  man  may  be  a  trespasser  on  land  where 
the  public  have  a  right  to  pass  and  repass,  where  he  is  on  the  highway,  not 
for  that  but  for  other  and  different  purposes.  Though  the  public  have  a 
right  of  passage  over  land  which  is  a  highway,  they  have  no  right  to  use  it 
except  as  a  highway.  (See  Bovaston  v.  Payne,  2  H.  Bl.  627;  Beg.  v.  Pratt, 
24  L.  J.,  M.  C.  113.)  To  constitute  the  offence  of  trespassing  upon  land 
in  search  or  pursuit  of  game,  within  section  30  of  1  &  2  Will.  4,  c.  32,  there 
must  be  a  personal  entering  or  being  on  land,  but  such  land  may  be  a  high- 
way. The  defendant  whilst  on  a  highway  carrying  a  gun  and  accompanied 
by  a  dog,  sent  the  dog  into  a  cover  on  one  side  of  the  highway,  after  which 
a  pheasant  rose  and  flew  across  the  highway,  and  the  defendant  then 
being  on  the  highway  fired  at  the  pheasant.  B.  was  the  lord  of  the  manor 
and  owner  of  the  land  on  each  side  of  the  highway;  the  land  on  one  side 
was  let  to  a  yearly  tenant,  B.  reserving  the  right  of  entry  for  the  purpose 
of  killing  game :  it  was  held,  that  the  defendant  was  properly  convicted, 
under  section  80,  of  committing  a  trespass  by  being  upon  land  in  the  pos- 
session and  occupation  of  B.,  and  there  in  search  of  game.  (^Beg.y.  Pratt, 
4  El.  &  Bl.  860;  1  Dear.,  C.  C.  R.  502 ;  1  Jur.,  N.  S.  681;  24  L.  J.,  M.  C. 
113.) 

The  owner  who  dedicates  to  public  use  as  a  highway  a  portion  of  his 
land  parts  with  no  other  right  than  a  right  of  passage  to  the  public,  and 
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naj  exercise  all  other  rights  of  ownership  not  inconsistent  with  such  dedi- 
cidon;  and  the  appropriation,  made  to  and  adopted  by  the  public,  of  a  part 
of  the  street  to  one  kind  of  passage  and  another  part  to  another,  does  not 
deprire  him  at  common  law  of  anj  rights  as  owner  of  the  land  which  are 
not  inconsistent  with  the  right  of  passage  by  the  pnbUc.  (^St.  Mary^  NeiV' 
ington  T.  Jacobs,  L.  R.,  7  Q.  B.  47.) 

The  right  of  the  owner  of  land  abutting  on  a  highway  to  the  soil  of  the 
highway  ad  medium  filum  via  is  founded  on  a  presumption  of  law  which 
exists  only  in  the  absence  of  e?idence  of  ownership.  {Beckett  y.  Corpora- 
Umef  Leedtf  L.  B.,  7  Ch.  421.)  The  presumption  applies  equally  to  a 
priTite  as  to  a  public  road.    {Holnies  r.  Belling  ham,  7  C.  B.,  N.  S.  329; 

6  Jnr.,  N.  S.  534;  29  L.  J.,  M.  C.  182.) 

Where  the  boondary  of  property  is  described  as  abutting  upon  a  highway, 
nch  boundaiy  must  be  taken  (in  the  absence  of  eridence  the  other  way) 
to  extend  to  the  middle  of  such  highway.  (i2.  v.  Strand  Board,  4  B.  &  S. 
526;  12  W.  R.  828.) 

The  sou  in  roads  set  out  under  an  inclosure  act  does  not  by  presumption 
of  law  belong  to  the  adjoining  owners.  {Rex  v.  JBdmonton,  1  ^I.  &  Rob. 
24;  Sex  V.  Wright,  3  B.  &  Ad.  681.)  Where  the  herbage  of  a  road  be- 
comes rested  by  the  General  Inclosure  Act,  41  Geo.  3,  c.  109,  s.  11,  in  the 
proprietors  of  allotments  on  each  side,  no  presumption  arises  that  the  soil 
Itself  Iwlongs  to  such  proprietor.  {Rex  v.  Hatfield,  4  Ad.  &  £11.  156.) 
The  ownerwip  of  the  soil  m  a  road  set  out  under  an  inclosure  act  was  held 
to  remain  in  Uie  lord  of  the  manor,  for  that  portion  of  the  soil  only  is  taken 
from  him  for  which  he  received  compensation  and  which  is  allotted  to  others. 
{Per  Parke,  B.,  Poole  t.  HuskUtofi,  11  Mees.  &  W.  827.  See  Reg,  t. 
Tjftking,  East  Mark,  12  Jnr.  332.) 

The  (ieneral  Turnpike  Act,  3  Geo.  4,  c  126,  does  not  alter  the  presump- 
tion of  law  that  the  soil  is  rested  in  the  owner  of  the  adjacent  land  to  the 
centre  of  the  highway,  nor  vest  the  soil  of  turnpike  roads  in  the  trustees 
theneof.  If  the  lord  of  the  manor  and  owner  of  close  A.,  adjacent  to  one 
ode  of  a  highway,  and  also  of  close  B.,  adjacent  to  the  opposite  side,  con- 
vey both  in  one  deed  to  one  vendee,  the  soil  of  the  road  passes  to  the  vendee, 
■Ithoo^h  the  acreage  of  each  of  the  closes  comprised  within  their  fences 
respectively  be  stated  in  the  conveyances,  unless  there  be  sufficient  in  the 
deed  to  show,  as  by  marks  on  the  indorsed  map  or  plan  of  the  property, 
that  the  soil  of  the  road  was  intended  to  remain  in  the  vendor.  {Marquis 
9f  Salithury  v.  Great  Northern  RaiUvay  Company,  5  C.  B.,  N.  S.  174; 
5  Jnr.,  N.  S.  70;  28  L.  J.,  C.  P.  40.) 

The  ordinary  rule  of  law  is,  that  in  the  case  of  the  sale  of  land  adjoining 
a  highway  the  soil  of  the  highway,  ad  m>edium  filnm  via,  passes  by  the 
conveyance,  and  the  fact  that  the  land  is  set  fortii  by  admeasurement  and 
lefened  to  in  a  plan,  which  includes  no  portion  of  the  highway,  does  not 
prerent  the  operation  of  such  rule.   ( Berridge  v.  Ward,  10  C.  B.,  N.  S.  400; 

7  Jur.,  N.  S.  876.) 

Strips  of  land  lying  along  a  highway,  even  though  indirectiv  connected 
with  parts  of  a  waste,  may  well  pass  under  a  conveyance  of  the  adjacent 
inclosure,  thongh  the  deed  purports  to  state  the  quantity  of  acres  within 
the  fences  that  were  therein  conveyed,  if  the  words  "more  or  less"  were 
•ddcd.  {Bendy  r.  Simpson,  7  Jur.,  N.  S.  1058;  9  W.  R.  743,  E.xch.  Cham. : 
Simpson  v.  Bendy,  6  Jur.,  N.  S.  1197;  8  C.  B.,  N.  S.  433.) 

llie  presumption  at  law  is,  that  waste  land  adjoining  a  road  belongs  to 
the  owner  of  tne  soil  of  the  adjoining  inclosed  land,  and  not  to  the  lord  of 
the  manor  {Steel  v.  Prickett,  2  Stark.  463;  Scoones  v.  Morrell,  1  Beav. 
251);  whether  such  owner  be  a  freeholder,  copvholder,  or  leaseholder.  {Boe 
i  Pnng  v.  Pearsey,  7  B.  &  C.  304 ;  9  D.  &'R.  908.)  The  right?  to  land 
■djoming  either  side  of  the  road  extends  to  the  centre.  (  Cooke  v.  Green, 
11  Price,  736.)  The  ground  of  this  presumption  is,  that  the  road  has  been 
gnmted  by  the  owners  of  the  adjoining  land,  and  that  their  ownership, 
therefore,  extended  to  the  middle  of  the  road.  Where  the  lord  of  a  manor 
hss  conveyed  land  to  A.  and  afterwards  other  land  to  B.,  and  it  appears 
that  a  narrow  strip  of  land  passed  by  one  or  other  of  the  conveyances,  but 
it  is  doabtfal  by  which,  no  presumption  arises  in  favour  of  A.  from  the 
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fact  that  the  strip  of  land  lies  between  a  highway  and  land  indispntablj 
comprised  in  the  oonreyance  to  A.    (  White  v.  Hill,  6  Q.  B.  787.) 

Tne  presumption  of  law,  that  slips  of  waste  lands  adjoining  a  highway 
belong  to  tJie  owner  of  the  adjoining  indoeed  land,  may  oe  rebutted  by  evi- 
dence tending  to  raise  a  contrary  presumption.  In  an  action  by  a  rector, 
to  recorer  a  slip  of  land  lying  between  the  glebe  and  a  highway,  in  order 
to  rebut  the  presumption  of  ownership  arising  from  contiguity',  it  was  proyed 
that  the  defendant  and  those  under  whom  he  claimed  had  occupied  the  spot 
in  question  for  more  than  forty  years,  and  during  four  or  fire  successive  in- 
cumbencies, without  interruption;  and  that  there  were  slips  of  land  adjoin- 
ing Uie  piece  in  dispute,  at  either  end,  also  lying  between  th'e  glebe  and  the 
road,  which  were  occupied  adversely  to  the  rector :  it  was  held,  that  the 
whole  case  on  both  sides  resting  on  presumption,  it  was  properly  left  to  the 
jury  to  say  whether  or  not  the  evidence  given  on  the  defendant's  part  re- 
butted the  presumption  of  law  on  which  the  plaintiff's  case  rested.  {J)oe  d. 
SarrUon  v.  Hampian,  4  Com.  B.  267.) 

The  presumptive  right  of  the  owner  of  the  adjoining  land  may  be  repelled 
by  evidence  oi  acts  of  ownership  by  the  lord  of  the  manor.  (Anof^  Lofft, 
858.)  Though  primd  fade  the  presumption  is,  that  a  strip  of  land  Iving 
between  a  highway  and  the  adjoining  close  belongs  to  the  owner  of  the 
dose,  as  the  presumption  also  is,  that  the  highway  itself  ad  medium  JUum 
via  does,  such  presumption  is  confined  to  &at  extent;  for  if  the  narrow 
strip  be  contiguous  to,  or  communicate  with,  open  commons  or  lai^ger  por- 
tions of  land,  the  presumption  is  either  done  away,  or  connderably  nar- 
rowed; for  the  evidence  of  ownership,  which  applies  to  the  larger  portions, 
applies  also  to  the  narrow  strip  which  communicates  with  them.  (^QroMs 
V.  Weitt  8  Taunt.  89;  Headlam  v.  Hedley,  Holt,  N.  P.  C.  468.)  Upon  a 
question  whether  a  piece  of  waste  land,  between  a  highway  and  indosnrea, 
.  belonged  to  the  plaintiff,  the  owner  of  the  adjoining  incloeure,  or  to  the  lord 
of  Uie  manor,  it  was  held,  that  the  lord  might  give  evidence  of  grants  by  him 
of  the  waste  between  the  road  and  the  other  incloenres  of  other  persons  at  a 
distance  from  the  spot  claimed  by  the  plaintiff,  provided  such  evidence  were 
confined  to  the  road  which  passed  by  the  spot  daimed  by  the  plaintiff. 
iDoe  d.  BarreU  v.  Kemp,  7  Bing.  882;  6  Mann.  &  R.  178;  2  Bing.  N.  S. 
102.    See  Stanley  v.  White,  14  East,  382.) 

By  an  incloeure  act  waste  lands  of  a  manor  were  to  be  allotted  in  certain 
proportions.  A  part  of  the  waste  land  was  not  portioned  out  in  the  award 
of  tiie  commissioners:  it  was  held,  that  the  freehold  of  such  land  remained 
in  the  lord  of  the  manor,  as  there  was  nothing  in  the  act  to  transfer  such 
freehold.  (Paeke  v.  Mee,  9  W.  B.  835;  Smart  v.  Graham,  5  Jur.,  N.  S. 
778.) 

In  a  case  where  it  was  contended  that  balks  are  by  presumption  of  law 
the  property  of  the  owner  of  the  adjoining  soil,  Taunton;  J.,  said, "  Is  there 
such  a  presumption?  the  common  instance  of  a  presumption  of  that  kind  is 
in  the  case  of  roads.  Balks  are  strips  of  land  lying  between  lands  which 
are  private  property;  if  the  presumption  be  as  stated,  it  is  at  any  rate  not 
so  familiarly  known."  (^Bailiffs  of  Oodmanehetter  v.  Phillips,  4  Ad.  & 
£11.  560.)  It  was  held  by  the  court  in  that  case,  that  in  presumption  of  law 
balks  belong  to  the  owners  of  the  adjacent  land,  unless  the  contrary  is 
proved.  '(/J.) 

Where  two  adjacent  fidds  are  separated  by  a  hedge  and  ditch,  the  hedge 
primd  facie  belongs  to  the  owner  of  the  field  in  which  the  ditch  is  not  If 
there  are  two  ditches,  one  on  each  side  of  the  hedge,  then  the  ownei^ip  of 
the  hedffe  must  be  ascertained  by  proving  acts  of  ownership.  (  Guy  v.  West, 
Selw.  N.  P.  12]  8.  See  as  to  acts  of  ownership  of  a  ditch,  Searby  v.  Thtten^ 
ham  Railway  Company,  L.  R.,  5  £q.  409.)  The  rule  about  ditching  is 
this:  no  man  making  a  ditch  can  cut  into  his  neighbour's  soil,  but  usnallj 
he  cuts  to  the  very  extremity  of  his  own  land;  he  is  of  course  bound  to  throw 
the  soil  which  he  digs  out  upon  his  own  land,  and  after,  if  he  likes  it,  he 
plants  a  hedge  upon  the  top  of  it ;  therefore,  if  he  afterwards  cuts  beyond 
the  edge  of  tiie  ditch,  which  is  the  extremity  of  his  land,  he  cuts  into  his 
ndghbour's  land,  and  is  a  trespasser;  no  rule  about  four  feet  or  dght  feet 
has  anything  to  do  with  it    {Per  Lanrenee,  J.,  Vowles  v.  Miller,  8  Taunt. 
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138.    8m  the  judgment  of  Holroyd,  J.,  7  B.  &  C.  807,  308.)    If  a  trae    mghttolWay. 
|;rj«i  neur  the  confines  of  the  land  of  two  parties,  so  that  the  roots  extend  "" 

miothe  soil  of  each,  the  property  in  the  tree  belongs  to  the  owner  of  the 
hod  in  which  the  tree  was  first  sown  or  planted.  {Molder  y.  Cbatef,  Bl  & 
M.  112.  See  Watermai^  t.  Afper,  1  Lord  Baym.  737;  Mastert  t.  FifUie, 
2  BoIL  B.  141;  Anon.  2  Boll.  B.  255.) 

2.  Private  Righti  qf  Way, 

There  are  four  kinds  of  ways;  (Co.  Litt  56  a;>— 1,  a  foot-way^2,  a  DUbrent  kinds  of 
harae-way,  which  indades  a  foot-way — 3,  a  carriage-way,  which  inclndes  ^<^v>- 
both  horae-way  and  foot-way— 4,  a  drift-way.  iUthongh  a  carriage-war 
OGoprriiiends  a  horse-way  and  a  foot-way  (^Daviei  y.  Stsvens,  7  Carr.  &  r. 
570),  yet  it  does  not  necessarily  indnde  a  drift-way.  (1  Taunt.  279.)  It 
is  said,  howeyer,  that  eyidence  of  a  carriage-way  is  strong  presomptiye  eyi- 
dence  of  the  grant  of  a  drift-way.    (Ihid.) 

A  way  may  be  granted  for  agricultural  purposes  only  {Reynolds  y.  J%f- 
nardeSj  Willes,  282),  or  for  the  carriage  of  coals  only  {Iveson  y.  Moore,  8 
Ld.  Baym.  291;  1  Salk.  15),  or  for  the  carriage  of  aU  other  articles  except 
eoalL  {Marqyiis  of  Stafford  y.  Coyney^  7  B.  &  C.  257;  Jaehson  y.  Staeey, 
Holt,  N.  P.  C.  455.)  A  reseryaticn  in  a  lease  of  a  right  of  way  on  foot, 
and  for  horses^  oxen,  cattle  and  sheep,  does  not  giye  any  right  of  way  to 
kad  manure.  The  term  "  leading"  implies  drawing  m  a  carriage.  A 
grant  conferring  a  right  "  to  lead  manure"  would  be  constraed  according 
to  the  usual  mode  of  leading,  tbat  is,  by  drawing. in  a  cart.  In  case  for 
distmbanoe  of  a  way,  the  plaintiffs  claimed  a  right  for  themselyes,  &c.,  on 
foot  to  go,  return,  &c,  and  also  to  lead  and  carry  away  manure,  bat  proyed 
only  a  grant  of  way  on  foot  and  for  horses,  oxen,  cattle  and  sheep.  It  was 
held  a  variance;  for  the  term  "  lead,"  so  used,  implies  drawing  in  a  car- 
nan.  {Brunton  y.  Ball,  1  Q.  B.  792;  1  Gale  &  D.  207.)  The  plaintifEi 
took  issue  upon  a  plea,  traversing  the  whole  right  claimed  in  the  declara- 
tion. The  right  actually  mtenered  with  was  that  of  carrying  away 
maonre  vrith  a  wheelbarrow.  It  was  held,  assuming  this  privilege  to  be 
eovered  by  the  grant,  that  the  plaintifb  could  not,  by  proving  so  much  of 
the  alleged  right,  entitle  themselves  to  a  verdict  on  the  issue  generally. 
{Ih.  See  2  Q.  B.  963.)  Evidence  of  an  user  of  a  road  with  horses,  carts, 
aad  carriages,  for  certain  purposes,  does  not  necessarily  prove  a  right  of 
nsd  for  all  purposes,  but  the  extent  of  the  right  is  a  question  for  the  jury 
imder  all  the  circumstances.  If  the  way  is  confined  to  a  particular  purpose, 
the  jory  ought  not  to  extend  it;  but  if  it  is  proved  to  have  been  used  for 
a  variety  of  purposes,  the  jury  may  be  warranted  in  finding  a  way  for  alL 
(Oowling  y.  Etgginson,  4  Mees.  &  W.  245.  See  Dave  v.  Heatheote,  25 
L  J.,  Exch.  245;  26  Ih.  164;  Hawkins  v.  CarHnes,  27  L.  J.,  Exch.  44; 
BaUard  y.  J>ys<m,  1  Taunt.  279;  Jaehson  v.  Staeey,  Holt,  N.  P.  C.  455; 
Allan  y.  Gomme,  3  P.  &  Dav.  589,  590.)  A  finding  by  the  jary  of  a  right 
of  way  for  carting  timber  will  not  support  a  plea  ox  a  right  of  way  for  all 
csrts,  carriages,  horses,  and  on  foot,  or  even  amount  to  a  proof  of  any  one 
of  those  rights  taken  separately  so  as  to  admit  of  the  verdict  being  entered 
diitribntiyely  on  the  issne  joined  on  the  plea.  iJUgham  v.  Jtabbett,  5 
Bine.,  N.  S.  622;  7  Scott,  827.) 

There  may  be  both  an  occupation  way  and  a  public  highway  over  the  PabUc  and  private 
suae  road,  m  it  does  not  on  becoming  a  highway  cease  to  be  an  occupa-  ^"^^^  co-«zi«UDg. 
tion  way.  iBrownlow  v.  Tomlinson,  1  Man.  &  Or.  484.)  The  acquiring 
t  right  of  way  by  the  public  does  not  destroy  a  previonsl^^-eziBtin^  right 
of  way  over  the  same  line;  but  the  private  way  must  be  previously  existing. 
A  private  right  of  way  cannot  be  proved  by  evidence  of  a  public  right.  A 
tifl^t  of  way  had  been  granted  in  1675;  there  was  evidence  that  for  ten 
yean  before  the  commencement  of  the  action  for  obstructing  the  right  of 
way,  that  part  of  the  way  had  become  public.  It  was  held  unnecessary  to 
rtste  in  the  declaration  that  such  part  bad  become  public.  (Duncan  v. 
iWA,  6  Q.  B.  904.^  If  the  owner  of  land  has  granted  to  an  indi- 
ridoal  the  easement  ox  an  occupation  way  over  it,  then  the  subsequent  ab- 
•ofaite  dedication  by  him  of  a  footway  to  the  public,  in  the  same  place,  can- 
Bot  be  presomedy  withoat  also  presuming,  or  proving  in  fact,  a  release  of 
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the  easement  by  the  individual ;  for  without  the  retease  the  owner  can  onlj 
be  supposed  to  have  given  what  he  himself  had,  a  right  of  user  not  incon* 
sistent  with  the  easement.    (^Regina  v.  Chorley,  12  Q.  B.  515.) 

Commissioners  of  partition  may  award  a  right  of  way  over  the  lands  of 
one  party  to  the  lands  of  another  party  interested  in  the  partition.  {Litter 
T.  Lister,  3  Y.  &  Coll.  640.) 

A  private  estate  act,  enabling  tenants  for  life  to  .grant  building  leases, 
empowered  the  lessors  to  lay  out  and  appropriate  any  part  of  die  land 
authorized  to  be  leased  as  and  for  a  way,  street,  square,  passage,  or  sewer, 
or  other  conveniences  for  the  general  improvement  of  the  estate  and  the 
accommodation  of  tenants  and  occupiers:  it  was  held,  that  exclusive  private 
rights  of  way  over  land  so  appropriated  for  a  way  might  be  granted  to  par- 
ticular lessees,  as  such  appropriation  did  not  confer  a  right  of  user  by  all 
the  tenants  and  occupiers.  (  White  v.  Lee$en,  6  H.  &  N.  53;  29  L.  J., 
C.  P.  106;  6  Jur.,  N.  S.  1361.) 

A  private  way  is  a  right  which  one  or  more  persons  have  of  going  over 
the  land  of  another.  This  may  be  claimed  by  express  reservation,  or  by 
grant,  or  as  necessarily  incident  tu  a  grant  of  land:  or  it  may  be  daimed 
by  prescription,  custom,  or  by  virtue  of  an  inclosnre  act.  (Selw.  N.  P. 
1266,  13th  ed.) 

A  ri^ht  of  way  may  be  claimed  by  express  reservation;  as  where  A. 
grants  lands  to  another,  reserving  to  himself  a  way  over  such  land.  (1 
Roll.  Abr.  109,  pi.  45;  Com.  Dig.  Chimin  (D.  2);  and  see  Earl  of  Car- 
digan v.  ArmUage,  2  Bam.  &  Cr.  197;  3  Dowl.  &  R.  414.)  Tindal,  C.  J., 
in  Durham  arid  Sunderland  Railway  Chmpany  v.  Walker,  2  Q.  B.  967, 
observed,  *<  A  right  of  way  cannot  in  strictness  be  made  the  subject  either  of 
exception  or  reservation.  It  is  neither  a  parcel  of  the  thing  granted,  nor  is 
it  issuing  out  of  the  thing  granted,  the  former  being  essential  to  an  excep- 
tion and  the  latter  to  a  reservation.  A  right  of  way  reserved  (using  that 
word  in  a  somewhat  popular  sense)  to  a  lessor,  is,  in  strictness  of  law,  an 
easement  newly  created  bv  way  of  grant  from  the  grantee  or  lessee,  in  the 
same  way  as  the  right  of  sporting  or  fishing."  (See  Doe  d.  Douglas  t. 
Loch,  2  Ad.  &  Ell.  706;  Wiohham  v.  Hawker,  7  Mecs.  &  W.  63.)  In 
order  to  establish  an  easement  claimed  by  lessors,  as  in  the  nature  of  a 
grant  from  the  lessee,  it  would  in  general  be  essential  to  show  the  execution 
of  the  lease  by  the  lessees.  (^Durham  and  Swiderland  Railway  Company 
T.  Walker,  2  Q.  B.  967.)  Where  a  lease  not  under  the  seal  of  a  lesseiQ 
contained  a  clause  excepting  and  reserving  from  the  demise  **  the  fishing 
with  a  pathway. for  the  fishermen'*;  it  was  held,  that  such  a  right  was  the 
subject  of  a  grant  and  not  the  subject  of  a  reservation  or  an  exception: 
and  that  the  clause  was  void  as  an  exception,  and  not  being  under  seal 
could  not  operate  as  a  grant.    {Corcor  v.  Payne,  I.  R.,  4  C.  L.  380.) 

A  way  may  be  claimed  by  grant,  as  where  an  owner  of  land  grants  to 
another  person  a  way  through  or  over  a  particular  close;  (Com.  Dig. 
Chimin,  u.  3;)  so  a  covenant  by  an  owner  of  land  that  another  person 
shall  have  and  use  a  way  amounts  to  a  grant.  ( Holme  v.  Seller,  3  Lev. 
305.)  Where  the  plaintiff  claimed  a  right  of  way  over  Uie  defendant's 
soil,  and  it  appeared  that  in  the  defendant's  lease,  granting  him  all  ways, 
without  exception  or  qualification,  there  was  a  covenant  for  contributing 
with  other  occupiers  of  the  lessor's  property  to  the  keeping  up  paUis,  &c. 
used  in  common  by  them,  and  it  was  proved  that  the  plaintifif  had  always 
used  the  path  in  question,  and  that  there  was  no  other  path  to  which  the 
covenant  could  apply,  it  was  held,  that  it  might  be  inferred  that  the  defen- 
dant took  the  soil  demised  to  him,  subject  to  the  plaintiff's  right  of  way. 
{Oakley  y.  A  damson,  8  Bing.  366;  1  Moore  &  Scott,  610.)  Where  cer- 
tain houses,  with  a  piece  of  ground,  part  of  an  adjoining  yard,  were  leased 
to  a  tenant,  together  with  all  ways  with  the  said  premises  or  any  part 
thereof  used  or  enjoyed  before;  and  at  the  time  of  the  grant  of  the  lease 
the  whole  of  the  yard  was  in  the  occupation  of  one  person,  who  had  always 
used  and  enjoyed  a  right  of  way  to  every  part  of  that  yard:  it  was  held, 
that  the  lessee  was  entitled  to  such  right  of  way  to  the  part  of  the  yard 
demised  to  him.  {Kooystra  v.  Lucas,  6  B.  &  Aid.  830;  1  Dowl.  &  Ryl. 
606;  Staple  v.  Hay  don,  6  Mod.  3.)    If  a  right  of  way  is  appurtenant 
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to  a  piece  of  land  which  is  demised,  the  right  of  way  passes  also  without 
any  i^»ecial  mention  of  sach  right.  (Skull  y.  Glenitter,  7  L.  T.,  N.  S. 
837.)  Where  an  underleiue  described  the  ground  demised  and  the  ways 
granted  by  the  words  "  always  thereunto  appertaining/'  a  road  oyer  the 
soQ  of  the  original  lessor  was  held  not  to  pass  by  those  words,  although 
it  might  have  done  so*  by  the  words  '*  heretofore  used."  (^Harding  y. 
WUmm,  2  B.  &  Cr.  96.) 

In  1728,  land  waJB  let  on  a  building  lease,  which  expired  at  Lady-day, 
1824.  In  1819,  the  plainldff,  by  yirtue  of  a  demise  from  an  under-lessee, 
which  expired  in  1820,  was  in  possession  of  a  house  erected  on  a  part  of 
this  landy  and  under  that  demise  exercised,  as  all  his  predecessors  had  done 
for  more  than  thirty  years,  a  right  of  way  oyer  a  passage  on  one  side  of 
his  house  as  necessary  for  the  use  and  enjoyment  thereof,  particularly  for 
repairing  the  eastern  side:  the  under-lessee's  interest  expired  in  1822;  the 
defendant  was  in  possession  of  the  soil  of  the  passage  by  yirtue  of  an  as- 
signment, in  1791,  of  the  lease  of  1728.  In  1819,  the  party  possessed  of 
tl^  reyersion  expectant  on  the  lease  of  1728  demised  to  the  plaintiff  the 
house  of  which  he  was  in  possession  as  aboye  for  fifty-seyen  years  and  a 
half,  to  hold  from  Lady-day,  1824,  together  with  all  the  appurtenances  to 
the  same  belonging,  subject  to  a  covenant  for  repairs.  In  1822,  the  reyer- 
sioner  demised  the  soil  of  the  passage  to  the  defendant  for  sixty-one  years, 
to  hold  from  Xddy-day,  1824:  it  was  held,  that,  under  the  demise  of  1819, 
the  plaintiff  was  entitled  to  a  right  of  way  oyer  the  defendant's  passage. 
iHinehliffe  y.  Earl  Kinnoul,  5  Bing.  N.  C.  1;  6  Scott,  650.  See 
JCiifMnagh  y.  Chal  Mining  Company,  14  Ir.  C.  L.  B.  82.) 

A.  was  owner  of  the  £.  estate,  adjoining  the  sea-shore,  and  let  N.,  part 
of  the  estate,  to  a  tenant,  with  express  Uberty  to  take  sea-weed  from  the 
shore  to  manure  his  lands.  N.  was  a  farm  lying  inland,  no  part  of  it  being 
nearer  than  about  two  miles  from  the  shore.  N.,  while  so  occupied,  was 
sold  to  F.,  and  the  lands  were  described  in  the  conyeyance  *<as  the  same  are 
presently  possessed  by  the  tenant."  No  express  mention  was  made  of  any 
casement  to  take  sea-weed,  and  there  were  only  the  general  words  "  together 
with  all  the  appurtenances."  F.  claimed  an  easement  to  go  and  collect  the 
sea-weed  adjoining  A.'s  estate  to  manure  his  lands:  it  was  held,  there 
being  no  express  words  of  conyeyance  of  such  an  easement,  and  the  period 
of  prescription  not  haying  elapsed,  the  easement  did  not  pass  under  the_ 
wo!^  *'  together  with  the  appurtenances."  {Bavrd  y.  lirtune,  7  Jnr.,' 
N.  S.  926;  10  W.  B.  2;  6  L.  T..  N.  S.  2,  H.  L) 

There  being  two  tenants  of  adjoining  premises  held  under  the  same  land- 
knd,  the  tenant  of  one  of  the  premises  acquired  a  right  of  way  to  his  yanlts 
tbongh  the  adjoining  premises.  The  landlord  aoid  both  premises  at  one 
sale,  with  a  condition  that  they  were  to  be  subject  to  and  with  the  benefit, 
as  the  case  might  be,  of  all  subsisting  rights  or  easements  of  way  or  passage, 
so  far  aa  any  lot  might  be  affected  thereby:  it  was  held,  that  the  yendor, 
being  subject  to  no  liability  as  to  rights  of  way,  the  purchaser  of  one  tene- 
ment could  not  enforce  a  right  of  way  as  against  the  other.  ( Daniel  y. 
Anderson,  8  Jur.,  N.  S.  328;  31  L.  J.,  Chan.  610;  10  W.  B.  366.) 

Where  a  testator  being  seised  in  fee  of  two  adjoining  closes,  A.  and  B., 
oyer  the  former  of  which  a  way  had  immemorially  been  used  to  the  latter, 
deyiaed  B.  with  the  appurtenances:  it  was  held,  that  the  deyisee  could  not, 
under  the  word  " appurtenances"  claim  a  right  of  way  over  A.  to  B.,  as 
DO  new  ri^ht  of  way  was  thereby  created,  and  the  old  one  was  extinguished 
by  Uie  unity  of  seisin  in  the  devisor.  (  Whalley  y.  Thompson,  1  Bos.  & 
Fnl.  371.)    An  existing  way  will  pass  by  the  word  *'  appurtenances."   {lb.) 

Where  there  is  an  unity  of  seisin  oi  the  land,  and  of  the  way  over  the 
land,  in  one  and  the  same  person,  the  right  of  way  is  either  extinguished  or 
suspended,  according  to  the  duration  of  the  respective  estates  in  the  land 
and  the  way;  and  after  such  extinguishment,  or  during  such  suspension  of 
the  right,  the  way  cannot  pass  as  an  appurtenant  under  the  ordinary  legal 
sense  of  that  word.  In  the  case  of  an  unity  of  seisin,  in  order  to  pass  a  way 
existing  in  point  of  user,  but  extinguished  or  suspended  in  point  of  law,  the 
grantor  must  either  employ  words  of  express  grant,  or  must  describe  the 
way  in  question  as  one  **  used  and  enjoyed  with  the  land"  which  forms  the 
salgect-matter  of  the  conveyance.    {James  y.  Plant,  4  Ad.  &  £11.  761.) 
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Nothing  is  more  dear  thAn  that  ander  the  word  *'apparteiianoea,"  according 
to  its  legal  sense,  an  easement  which  has  become  extinct,  or  which  does  not 
exist  in  point  of  law,  by  reason  of  unity  of  ownership,  does  not  paaa« 
{0HiM9  Y.  Peaeook,  1  Bnlst.  17 j  Saundeyt  y.  Oliff,  Sir  T.  Moore,  467  ; 
Whalley  t.  Thompion,  1  Bos.  &  P.  871 ;  dementi  y.  Lambert,  1  Taunt. 
295;  Barlow  r,  Bkodeit  I  Cromp.  &  Mees.  439.  See  Worthinffton  y. 
Crimson,  6  Jnr.,  N.  8.  1053 ;  and  Tatton  y.  Hammeriley,  8  £x.  279.) 

A  question  has  often  arisen,  where  unity  of  ownership  in  land  and  in 
a  right  of  way  oyer  the  land  has  taken  place,  as  to  what  subsequent  grant 
by  uie  owner  is  sufficient  to  conyey  the  continued  enjoyment  of  the  ease- 
ment as  well  as  the  land  itself.  It  seems  from  these  decisions,  that,  inas- 
much as  the  unity  of  ownership  extinguishes  the  easement,  the  right  of  wmj 
cannot  pass  as  simply  appurtenant  to  the  land  to  which  it  was  formerly 
attached,  though  it  continues  to  exist  in  point  of  user.  But  though  it  does 
not  exist  as  a  right,  it  will  pass  by  a  conyeyance  of  the  land  if  proper  words 
be  used  to  pass  it,  as  if  all  'ways  "  used  and  enjoyed"  with  the  land  are 
oonyeyed.  {Barlow  y.  Rhodet,  1  Cr.  &  M.  489;  Jamet  y.  Plant,  4  Ad.  8c 
£11.  749.)  The  same  rule  applies  where  a  conyeyance  purports  to  be  of  all 
waters,  watercourses,  priyilc^i^  easements,  adyantages  and  appurtenances 
to  the  premises  belonging,  or  in  anywise  appertaining  to  or  with  the  same 
or  any  part  l^ereof  held,  used,  occupied  or  enjoyed,  or  deemed  to  be  so. 
(  Wardle  y.  Broehlehurtt,  £U.  &  £11.  1058.) 

A.y  being  a  termor  of  land,  built  two  houses  on  it ;  the  whole  was  then 
released  to  him  in  fee,  with  all  ways,  easements,  adyantages  and  appurte- 
nances thereunto  belonging,  or  therewith  usually  used,  leased,  held,  occupied 
or  enjoyed.  By  his  ^1  he  deyised  one  house,  and  the  appiutenances 
thereunto  belonging,  to  B.,  and  the  other  to  C,  in  similar  tenns.  During 
A.'s  ownership  of  iMth,  the  entrance  from  the  high  road  to  the  principid  door 
of  the  house,  afterwards  deyised  to  B.,  was  b^  a  set-out  carnage  driye  or 
sweep,  entering  from  a  high  road  passing  immediately  in  front  of  the 
house,  afterwanls  deyised  to  C,  to  B.'s  door,  and  then  returning  round  an 
oyal  garden  in  front  of  C.'s  house,  but  at  a  greater  distance  from  it,  to  the 
same  point  of  entrance.  B.'s  house  had  a  coach-house,  opening  only  into 
the  high  road,  and  a  back  entrance  into  the  same.  After  A.'s  deam,  C.  made 
a  fence  across  so  much  of  the  carriage  driye  as  passed  immediately  in  front 
of  his  house  and  across  the  oyal  garden,  leaying  the  further  way  to  B.'s  front 
door  by  the  same  carriage  driye  open.  B.  brought  trespass,  claiming  the 
way  as  appurtenant  to  his  house  and  garden :  it  was  held,  first,  that  the  way 
as  used  in  A.'s  time,  during  the  unity  of  ownership  in  him,  immediately  in 
front  of  C.'s  house,  did  not  pass  to  B.  with  the  house  deyised  to  him  under 
the  word  '*  appurtenances"  in  A.'s  will.  ( Pheyiey  y.  Vieary,  16  M.  &  W. 
484.)  And  it  seems  that  it  did  not  pass  as  a  way  of  necessity,  whether 
taken  in  the  strict  sense,  or  a?  a  way  without  which  the  most  conyenient 
and  reasonable  mode  of  enjoying  eyery  part  of  B.'s  premises  could  not  be 
had.    (,lbid.) 

The  owner  of  two  adjoining  closes,  A.  and  B.,  who  had  duriog  the 
unity  of  possession  made  and  used  for  his  own  oonyenience  for  agricultural 
purposes  a  way  across  B.  to  A.,  executed  a  conyeyance  of  close  A.  to  a 
purchaser,  with  these  general  words, "  together  with  all  ways,  easements  and 
appurtenances  thereto  appertaining,  and  with  the  same  now  or  heretofore 
occupied  or  enjoyed."  Held,  that  as  there  was  no  roadway  to  B.  oyer  A. 
before  the  unity  of  possession,  the  right  to  use  it  did  not  pass  under  the 
general  words  of  the  conyeyance.  (Thomson  y.  Waterlow,  L.  R.,  6  £q. 
36 ;  followed  in  Langley  y.  Hammond,  L.  R.,  8  £x.  161.}  If  the  owner 
of  a  house  and  land  makes  a  fonned  road  oyer  the  land  for  the  i^parent 
use  of  the  house,  and  conyeys  the  bouse  separately  from  the  land  with  the 
ordinary  general  words,  it  was  said  by  NeUish,  L.  J.  (concurring  in  the 
opinion  expressed  by  Bramwell,  B.,  in  Langley  y.  Hammond),  that  a  right 
of  way  oyer  such  road  might  pass.  (  Watts  y.  Kelson,  6  Ch.  174.  See  idso 
Geoghegan  y.  Fegan,  I.  R.,  6  C.  L.  139.) 

The  doctrine  of  an  implied  grant  of  easements  is  only  applicable  to  such 
as  are  apparent  and  continuous;  and  where  contisuons  premises  held  under 
the  same  title  are  at  the  time  of  the  diyision  of  title  in  such  an  unfinished 
state  that  there  are  no  indications  of  definite  ways  or  windows,  &c.,  there 
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vill  be  no  sach  implied  grant  {Olave  ▼.  Harding^  27  L.  J.,  Ex.  286.) 
There  is  a  distinction  between  easementB  sach  as  a  right  of  way  or  ease- 
ments used  from  time  to  time,  and  easements  of  necessity  or  eontinnoos 
easements.  The  eases  recognize  this  distinction,  and  it  is  dear  law  that 
iqxm  a  aevennce  of  tenements,  easements  used  as  of  necessity  or  in  their 
aatnre  continnons,  will  pass  by  implication  of  law  withoat  any  words  of 
grant :  bat  with  regard  to  easements  which  are  nsed  from  time  to  time  only, 
they  do  not  pass  unless  the  owner  hj  appropriate  language  shows  an 
intention  that  they  should  pass.  The  right  to  go  to  a  weU  and  take  water 
is  not  a  oontinnoos  easement.    (Polden  t.  Bastardy  L.  R.,  1  Q.  B.  161.) 

A  grant  of  a  priyate  right  oif  way  was  implied  from  the  description  of 
bocBidaries  in  a  lease  together  with  the  indorsed  plan.  {E$pley  t.  WUkei^ 
L.  B^  7  Ex.  298.) 

As  a  right  of  way  may  be  created  by  an  express  grant,  so  it  may  also  arise  implied  grant  of 
by  an  implied  grant,  where  the  drcnmstances  are  such  that  the  law  will  ^"'V*  o<  neowit  j. 
imply  sncu  gnmt.  This  right  of  way  has  been  commonly  termed  a  war  of 
MeMfify,  bat  it  is  in  fact  only  a  riffht  of  way  by  implied  grant ;  for  there 
seems  to  be  no  difference  where  a  taing  is  granted  by  express  words,  and 
where  it  passes  as  incident  to  the  grant  by  operation  of  law.  (1  Wms. 
Saond.  828,  n.  See  4  Manle  &  S.  387.)  A  pnrcfaaser  of  part  of  the  lands 
of  anofther  has  a  way  of  necessity  oyer  the  yendor's  other  landSy  if  there  be 
BO  conyenient  way  adjoining;  so  if  a  man  haying  four  closes  lying  together 
seOs  three,  and  leseryes  the  middle  close,  to  which  he  has  no  way  bnt 
through  one  of  those  sold,  although  he  did  not  resenre  any  way,  yet  he  shall 
haye  it  as  resenred  to  him  by  tl^  law.  (^Clarke  y.  Cogg,  Cix>.  Jac.  170; 
Jordan  y.  Attmoad,  Owen,  121.)  A  way  of  necessity  passes  by  grant  or 
lease  of  the  land,  withoat  being  expressed ;  for  the  land  cannot  be  used 
withoat  a  way .  {Beaudely  y.  Brooke  Cro.  Jac.  189.)  A  conyeyance  of  land 
bja  trustee,  to  which  there  is  no  access  bat  oyer  the  trustee's  land,  passes  a 
nght  of  way.  {Honftcn  y.  J^earton,  8  T.  B.  50.)  So  if  the  owner  of  two 
eloeea^  haying  no  way  to  one  of  them,  but  oyer  the  other,  part  with  the  latter 
without  reserying  a  right  of  way,  it  will  be  resenred  to  him  by  operation  of 
law.  (/}.)  Where  property  deyised  or  granted  is  landlocked,  and  there 
is  no  othor  way  of  getting  at  it  withoat  being  a  trespasser,  so  that  it 
cannot  be  enjoyed  withoat  a  way  of  some  sort  oyer  the  lands  of  the 
testator  or  grantor,  it  is  clear  that  a  way  of  necessity  is  created  d^  noto. 
{Pear$on  y.  Speneer,  1  B.  &  S.  683.)  On  the  sale  of  land  to  a  purchaser 
who  has  notice  that  the  adjoining  land  is  to  be  laid  out  iu  building  in  a 
manner  which  will  make  a  right  of  way  oyer  the  purchased  land  necessary 
to  the  yendor,  such  right  of  way  is  reseryed  to  the  yendor  by  implication, 
as  a  way  of  necesdly.    {Bavieg  y.  Sear^  L.  R.,  7  Eq.  427.) 

A  way  of  necessity  cannot  be  pleaded  generally,  without  Bhowin|^  the 
manner  in  which  the  land  oyer  which  the  way  is  claimed  is  charged  with  it 
(BuUard  y.  Harrison,  4  Maule  &  S.  887.    See  1  Wms.  Saund.  323,  n.  6.) 

Where  there  is  a  private  road  through  a  farm,  the  parson  may  use  it  for  Ifutanoes  of  ways 
eanying  away  his  tithe,  though  there  is  another  public  way  equally  con-  ^  neoeaait j. 
yenient.  (  Oibh  y.  SeVby,  6  Esp.  103.)  Unless  a  tithe  owner  has  a  right  of 
way  to  cany  tithe  off  titheable  lands  within  the  parish  by  grant  of  the 
owner  of  the  fee,  or  by  prescription,  he  has,  primdjaeief  only  a  right  to  use 
neh  road  for  that  purpose  as  is  used  at  the  time  by  the  occupier  to  carry 
eff  the  other  nine-tenths;  and  if  he  has  any  further  right  to  use  any  other 
way  isook  the  particular  close,  because  used  by  the  occupier  for  other 
agncoltaral  purposes,  or  for  more  conyenient  use  of  the  close,  though  not 
&  the  porpose  of  carrying  off  the  crop,  that  right  can  only  exist  while 
Boeh  way  continnes,  without  being  stopped  up  by  the  occupier.  A  farmer, 
acting  hondfide,  has  a  right  to  alter  tne  line  of  road  to  his  farm,  in  which 
case  the  parson  must  use  the  substituted  road,  unless  he  can  show  a  right 
by  grant  or  by  prescription.  (Jarnes  y.  Badd$t  2  C.  &  M.  266 ;  4  Tyrw. 
101.)  Where  a  man  leases  lands,  reserying  the  timber,  he  may  enter  to 
■how  it  to  a  porehaser.  (2  Rol.  Abr.  74, 1,  41;  1  Bol.  Abr.  109, 1, 6.)  So 
if  a  man  grants  to  another  certain  trees  in  his  wood,  the  grantee  may  go 
with  carts  oyer  the  grantor's  lands  to  carry  away  the  trees.  (Liford*i  ease, 
11  Bep.  52,  a;  Yin.  Abr.  Incident.)    A  man  haying  a  right  to  wreck  thrown 
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on  another  man's  land,  has  necessarily  a  right  of  way  over  sach  land  to  take 
the  wreck.    (Anon.,  6  Mod.  149.) 

In  an  action  for  a  disturbance  of  a  right  of  way,  it  appeared  that  in  1839 
A.,  being  the  owner  of  five  closes,  two  of  which,  called  the  Holme  Closes, 
were  separated  by  two  of  the  others  from  the  only  available  highway,  sold 
the  entire  property  in  three  lots.  M.  purchased  the  Holme  Closes,  and  D. 
the  remaining  closes.  Over  the  latter  the  tenants  of  A.,  from  the  year  1823, 
used  a  way  for  the  occupation  of  the  Holme  Closes.  The  deeds  of  con- 
veyance to  the  three  purchasers  were  all  executed  on  the  same  day,  but  it 
conld  not  be  ascertained  in  what  order  of  priority  thoy  were  executed.  No 
np^aal  grant  or  reservation  of  any  particular  way  was  contained  in  any  of 
them,  bat  in  the  conveyance  to  M.  there  were  the  usual  words,  together 
with  all  ways,  roads,  &c.,  to  the  closes  belonging  or  appertaining.  For 
several  years  after  the  execution  of  the  conveyances,  the  plaintiff,  who 
occupied  the  Holme  Closes  as  tenant  of  M.,  had  used  the  way  in  question, 
but  m  1848,  the  defendant,  who  had  purchased  D.'s  closes,  disputed  the 
plaintiff's  right  and  obstructed  the  way.  It  was  held,  first,  that  assuming 
that  the  conveyance  to  M.  was  executed  before  that  of  D.,  the  plaintiff  was 
clearly  entitled  to  the  way,  for  where  a  person  having  a  close  surrounded 
by  his  land  grant  the  close  to  another,  the  grantee  has  a  way  over  the 
grantor's  land  as  incident  to  the  grant.  (^Pinnin^tan  v.  Galland,  9  £xch.  1 ; 
22  Law.  J.,  Exch.  349.)  It  was  held,  secondly,  assuming  that  the  con- 
veyance to  D.  was  executed  before  that  of  M.,  tiie  plaintiff  was,  neverthe- 
less, entitied  to  the  way;  for  while  the  property  in  the  Holme  Closes 
remained  in  A.  he  had  tiiat  way  of  necessity  as  being  the  most  convenient 
mode  of  access  to  his  premises,  and  it  passed  by  his  conveyance  to  M.  under 
the  words  "  all  ways  to  the  closes  belonging  or  appertaining."  (lb.  See 
Pyer  v.  Carter,  1  H.  &  N.  916.) 

Where  a  plaintiff  derived  title  to  a  loom  in  quo  under  a  lease  from  the 
owners  withm  the  last  twenty  years  (without  any  reservation  of  a  right  of 
way),  and  the  defendant  had  within  that  time  occupied  part  of  the  locus  and 
taken  adjoining  premises  by  a  subsequent  lease  from  the  original  lessors:  it 
was  held,  that  he  could  not  set  up  a  right  of  way  over  the  land  by  nser  or  of 
necessitv.  (  Walter  v.  Williams,  2  F.  &  F.  423.)  It  seems  that  no  right 
of  way  by  necessity  can  exist  where  the  title  of  the  parties  is  by  escheat, 
even  assuming  that  escheat  is  equivalent  to  a  grant ;  the  only  ground  on 
which  the  lord  of  a  manor  can  claim  a  wav  of  necessity  is,  that  he  has  no 
other  way.  (Proctor  v.  Hodgson^  10  Exch.  824.)  Where  at  the  time  of 
the  grant  in  respect  of  which  a  right  of  way  was  claimed,  there  was  a  way 
from  a  house  into  a  garden,  and  that  way  continued  to  exist,  and  the  deed 
contained  no  reservation  of  a  right  of  way,  it  was  held,  that  another  way 
conld  not  be  claimed  as  a  way  of  necessity,  on  the  ground  of  its  being  more 
convenient  than  the  former  way.    {Dodd  v.  Burohall,  8  Jur.,  N.  S.  1180; 

1  H.  &  C.  113;  31  L.  J.,  Ex.  364. 

It  is  settied  by  modem  authority  that  the  ground  on  which  the  way  of 
necessity  is  created  is,  that  a  convenient  way  is  impliedly  granted  as  a 
necessary  incident.  It  is  observed  by  Parke,  B.,  in  Proctor  v.  Hodgson^ 
10  Exch.  824,  828,  that  the  extent  of  the  authority  of  Holmes  v.  Goring, 

2  Bing.  76,  is,  that  though  it  is  a  grant,  it  may  be  construed  to  be  a  grant 
of  saca  a  right  of  way  as  from  time  to  time  may  be  necessary.  In  a  recent 
case  the  court  was  not  inclined  to  extend  the  authority  of  Holmes  v.  Goring 
so  far  as  to  hold  that  the  person  into  whose  possession  the  servient  tenement 
comes  may  from  time  to  tune  vary  the  direction  of  the  way  of  necessity  at 
his  pleasure,  so  long  as  he  substitutes  a  convenient  way.  The  court  held, 
that  the  way  of  necessitv,  once  created,  must  remain  the  same  way  as  long 
as  it  continues  at  all.  (Pearson  v.  Spencer,  1  Best  &  S.  584.)  The  lessee 
of  an  inner  close  has  by  necessity  a  right  of  way  suitable  to  the  business 
for  which  the  lease  was  made,  over  an  outer  close  which  belongs  to  the 
same  landlord.    ( Gayford  v.  Moffatt,  L.  R.,  4  Ch.  133.) 

A  way  of  necessity  is  limited  by  the  necessity  which  created  it;  and  when 
such  necessity  ceases,  the  right  of  way  also  ceases;  therefore  if,  at  any  sub- 
sequent period,  the  party  formerly  entitled  to  such  way  can  approach  the 
place  to  which  it  led  by  passing  over  his  own  land,  by  as  direct  a  conrse  as 
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he  would  have  done  by  osmg  the  old  waj  the  latter  will  cease  to  exist. 
{,Holme9  Y.  Goring y  2  Bing.  76;  9  Moore,  166;  Reynolds  y.  Edwardi^ 
Willes,  282.  Bat  see  Buoldey  v.  Coles^  5  Taunt.  311,  and  the  remarks  of 
Parke,  B.,  Proctor  t.  Hodgton,  10  Ex.  828.  See  also  Phegsey  t.  Vteary, 
16  M.  &  W.  491.) 

A  right  of  way  or  a  right  of  passage  for  water  (where  it  does  not  create 
an  interest  in  the  land)  is  an  incorporeal  right,  and  stands  npon  the  same 
footing  with  other  incorporeal  rights,  snch  as  rights  of  common,  rents,  ad- 
Towsras,  &c  It  lies  not  in  liyery,  bnt  in  grant,  and  neither  a  freehold  nor 
a  chattel  interest  in  it  can  he  created  or  pused  otherwise  than  bj  deed.  (5 
B.  &  Or.  229.  See  ante,  p.  67.)  Grants  of  rights  of  way  are  presamed 
from  long  enjoyment,  where  its  commencement  cannot  be  accounted  for, 
miless  a  grant  has  been  made.  (5  B.  &  Aid.  297.)  The  nnintermpted 
enjoyment  of  a  right  of  way  for  twenty  years,  in  the  absence  of  eridence 
that  it  had  been  nmd  by  leave  or  fay  oar,  or  onder  a  mistake,  was  held  snflS- 
dent  to  leave  to  a  jury  to  presume  a  g^nt,  although  the  road  in  question 
had  been  extinguished  about  twenty-six  years  before,  under  the  award  of 
the  commissioners  of  an  indoeure  act  (  Campbell  v.  Wilson,  3  £ast,  294.) 
So  where  there  had  been  jin  absolute  extinguishment  of  a  right  of  way  for 
many  years  by  unity  of  possession,  but  the  way  had  been  used  for  mirty 
years  preceding  an  action  for  its  obstruction,  the  jury  were  directed  to  pre- 
sume a  grant  Srnn  the  defendant.  {Xeymer  v.  Summers,  Bull  N.  P.  74, 
cited  3  T.  R.  157.  See  also  LiveU  v.  Wilson,  3  Bing.  115,  ante,  p.  56.) 
Though  an  nnintermpted  possession  for  twenty  years  and  upward  be  a 
bar  to  an  action  on  the  case,  yet  the  rule  must  be  taken  with  this  qualiOca- 
tion,  that  the  possession  was  with  the  acquiescence  of  the  person  seised  of 
an  estate  of  inheritance.  The  mere  knowled^  of  the  tenant  is  not  suffi- 
cient, otherwise  he  might  collude  to  the  prejudice  of  his  landlord.  But 
presumptions  are  sometimes  made  against  the  owners  of  lands,  during  the 
possession  and  by  the  acquiescence  of  their  tenants,  in  cases  of  rights  of 
way  and  of  common,  because  the  tenant  suffers  an  immediate  and  palpable 
injury  to  his  own  possession,  and  therefore  is  presumed  to  be  upon  the  alert 
to  gnard  the  rights  of  his  landlord  as  well  as  his  own.  (^Daniel  v.  North, 
11  East,  372.)  In  evei^  case  where  the  party  claiming  relies  on  his  want 
of  possession,  the  question  whether  he  knew  or  not  of  the  enjoyment  is  to 
be  determined  by  the  circumstances  of  the  case,  and  may  very  properly  be 
left  for  the  consideration  of  the  jury.  {Dawson  v.  IhtJie  of  Norfolk,  1 
Price,  247;  Gray  v.  Bond,  2  Brod.  &  Bing.  667.^  The  user  of  a  way 
daring  the  occupation  of  tenants  does  not  bind  the  landlord,  unless  he  was 
aware  of  it;  bnt  if  the  user  has  been  for  a  great  length  of  time,  it  may  be 
presmned  that  he  was  aware  of  it  {Davies  v.  Stepkens,  7  Carr.  &  P. 
570.)  The  knowledge  of  the  owner  of  the  land  and  his  acquiescence  may 
be  presamed  from  circumstances.  Thns  where  the  lessees  of  a  fishery 
had  publicly  landed  their  nets  on  the  shore  at  A.  for  more  than  twenty 
years,  and  had,  at  various  times,  dressed  and  improved  the  landing-place, 
and  both  the  fishery  and  the  landing-place  originally  belonged  to  one 

Cm,  but  no  evidence  was  offered  to  show  that  he  or  those  who  under 
owned  the  shore  at  A.  knew  of  the  landing  nets  by  the  lessees  of  the 
fishery :  it  was  held,  that  it  was  properly  left  to  the  jury  to  presume  a 
grant  of  the  right  of  landing  to  the  lessees  of  the  fishery  by  some  former 
ofwner  of  the  shore  at  A.  {Gray  v.  Bond,  2  Brod.  &  Bing.  667;  6  Moore, 
627.) 

A  private  way  may  be  claimed  by  prescription;  as  that  a  man  is  seised  Prescription, 
in  fee  of  a  certain  messuage,  and  tnat  he,  and  all  those  whose  estate 
he  has  in  the  same  messuage,  have  from  time  immemorial  had  a  way  (de- 
scribing it  as  the  case  may  be)  from to .    A  way  being  only  an 

easement,  and  not  an  interest  should  not  be  laid  as  appendant  or  appur- 
tenant (Yelv.  159.)  Where  a  particular  tenant  relies  on  a  prescnptive 
right,  be  must,  before  the  act  2  &  3  Will.  4,  c.  71,  s.  5,  ante,  pp.  21,  22, 
have  set  forth  the  seisin  in  fee  of  the  owner,  and  then  have  traced  his  own 
title  from  the  owner  of  the  fee.  (2  Salk.  562;  Com.  Dig.  Chimin  (D.  2).) 
Where  in  trespass  quare  clausumfregit^  the  defendant  prescribed  in  a  que 
estate  for  a  right  of  way  over  the  locus  in  quo,  and  it  appeared  that  the 
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defendant's  land  had,  within  fifty  yean,  been  part  of  a  large  common,  and. 
afterwards  inclosed  nnder  the  profisiona  of  an  act  of  parliament,  and 
allotted  to  the  defendant's  ancestor,  it  was  held,  that  notwithstanding  this 
evidence  the  right  claimed  by  the  defendant's  plea  might  in  law  exist:  and 
the  jury  having  fonnd  that  in  fact  it  did  exist,  the  court  refused  to  distarb 
the  verdict    (  Codling  v.  Johiuony  9  B.  &  Cr.  938.)    If  the  le8A>r  enjojr 
a  prescriptive  right  of  way,  or  any  other  easement,  by  virtne  of  the  demised 
premises,  such  right  will  pass  to  the  tenant  for  life  or  years.    Before  the 
act  2  &  8  Will.  4,  c.  71>  (see  ante,  s.  5,  pp.  21,  22,)  the  only  distinction 
between  a  tenant  for  years  and  a  tenant  for  life  was  that  the  former  in 
pleading  could  not  prescribe  in  his  own  right ;  but  he  must  have  asserted 
the  right  throngh  his  landlord,  or  the  owner  of  the  freehold.    ( Cantrell  t. 
Stepheni,  Styl.  300;  Ikmney  v.  Cash/ard,  Carth.  482.) 

A  custom  that  every  inhabitant  of  a  certain  villaee  shall  have  a  way  over 
certain  land,  either  to  church  or  to  market,  is  good;  because  It  is  only  an 
easement,  but  not  a  profit  (6  Bep.  60  b.;  Co.  litt  110  b.;  Cro.  £lis.  180. 
See  2  H.  Bl.  393;  ante,  pp.  30,  31.) 

By  an  inclosure  act,  it  was  enacted,  that  all  ways  over  a  certain  field, 
called  West  Field,  allotted  to  B.,  should  be  extinguished  from  the  time  of 
the  making  and  completion  of  a  new  road,  as  therein  directed,  with  a  pro- 
viso that  nothing  in  the  act  should  extend,  or  be  construed  to  extend,  to 
deprive  A.,  his  heirs  or  assigns,  or  his  or  their  agents,  &c,  of  the  right  of 
ingress,  egress,  and  regress,  to  and  from  a  watercourse,  for  the  purpose  of 
rebuilding,  repairing,  opening  or  shutting  the  sluices  thereon,  or  to  cleanse 
the  same:  it  was  held,  that  this  reserved  to  A.  his  right  of  way  unimpaired 
over  West  Field,  for  tiie  purposes  mentioned  in  the  act  (^Adiane  v.  JUort" 
look,  7  Scott,  189;  5  Blng.  N.  C.  236;  3  Jnr.  105.) 

The  dean  and  chapter  of  Durham,  being  seised  in  fee  of  lands  in  that 
county,  demised  them,  in  1832,  to  W.,  by  indenture  between  them  and  him, 
contaming  this  clause  :  "  Except  and  idways  reserved  out  of  this  present 
lease,  indenture  or  grant,  the  woods,  underwoods,  and  trees  now  growing  or 
hereafter  to  grow  upon  the  said  demised  premises,  and  the  mines,  quarries, 
and  seams  of  clay  within  and  under  the  same,  with  full  and  free  authority 
and  power  to  cut  down,  take  and  carry  away  the  said  wood  and  trees,  and 
to  dig,  win,  work,  get  and  carry  away  the  said  mines,  quarries,  and  seams 
of  clay,  with  free  ingress,  egress  and  regress,  wayleave  and  passace,  to  and 
from  the  same,  or  to  or  from  any  other  mines,  quarries,  seams  of  day,  lands 
and  grounds,  on  foot  and  on  horseback,  with  carts  and  all  manner  of  car- 
riages, and  also  all  necessary  and  convenient  ways,  passages,  conveniences, 
privileses,  and  powers  whatsoever  for  the  purposes  aforesaid,  and  particu- 
larly of  lajring,  making  and  granting  wi^gonway  or  wageonways  in  and 
over  the  said  premises  or  any  part  thereo^payinf^  reasonable  damages  for 
spoil  of  ground  to  be  thereby  done,  upon  the  adjudication  of  two  indiffe- 
rent persons  to  be  chosen  by  the  parties,  always  excepted  and  reserved  to 
the  said  dean  and  chapter,  &eir  successors,  grantees  or  assigns."  It  was 
held,  that  by  this  clause  the  only  right  reserved  to  the  dean  and  chapter 
was  that  of  making  and  granting  the  right  of  making  ways  over  the  de- 
mised lands  for  the  pnrooee  of  getting  the  excepted  wood,  mines  and 
minerals.  (^Durham  ana  Stinderland  Railway  Company  v.  Walk&r,  2 
Q.  B.  940.)  In  Farrow  v.  VamiUaH,  1  Railw.  Ca.  602,  614,  the  same 
constmclion  was  pnt  upon  a  clause  in  one  of  the  dean  and  chapter's  leases, 
exactly  similar  to  the  one  above  stated,  (jeneral  words  reserving  a  way- 
leave  to  the  Bishop  of  Durham  for  coals,  &c.  gotten  out  of  any  lands,  were 
restrained  by  the  context  to  lands  belonging  to  the  see.  XjHidgley  v. 
Richardson,  14  M.  &  W.  695.    See  Hedl^  v.  Fenwioh,  3  H.  &  C.  849.) 

By  a  deed  dated  in  1630  the  grantor  conveyed  in  fee  farm  land  in  the 
county  of  Northumberland,  "  excepting  and  reserving  out  of  the  grant  all 
mines  of  coals  within  the  fields  and  territories  aforesaid,  together  with  suf- 
ficient wayleave  and  stayleave  to  and  from  the  said  minea,  with  liberty  of 
sinking  and  digging  pit  and  pits.  It  was  questioned  whether,  under  this 
reservation  of  a  sufficient  *'  wayleave,"  the  coalowner  had  now  a  right  to 
make  a  railway,  for  the  purpose  of  carrying  coals  from  the  mines  for  ship- 
ment, with  cuttings  and  embankments,  and  fenced  in  so  as  to  exclude  the 
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owner  of  the  soil.    It  was  held,  howeTer,  that  the  right  was  not  ooniined  to    Bights  of  Way. 

such  ways  as  were  in  use  at  the  time  of  the  ^ant.    (Band  y.  Kingseote,  

6  Mees.  &  W.  174.)  Where  a  lease  of  premises  described  them  as  abnt- 
tin^  on  an  intended  waj,  thirtjr  feet  wide,  not  then  set  oat,  the  soil  of 
which  was  the  property  of  the  lessor:  and  the  leasee  granted  an  nnder- 
lease,  describing  the  premises  as  abutting  on  an  intended  waj,  without 
spodtying  the  breadth:  it  was  held,  the  snb-lessee  was  entitled  to  a  oon^ 
tement  way  only.  {Harding  y.  Wilson,  2  B.  &  Cr.  96.  See  Etpley  t. 
WUkeSy  Xi.  R.,  7  £z.  298.)  Under  a  grant  of  a  free  and  convenient 
koneway  and  footway,  and  for  carts  and  carriages,  &c,  over  to  a  certain 
piece  of  land,  "to  carry  stone,  timber,  coal,  or  other  things  whatsoever," 
the  grantee  may  lay  a  framed  way  along  the  land  for  carrying  coals  as 
being  the  most  convenient,  bnt  the  grantee  will  not  be  justified  in  making 
transverse  roads  across  the  land.    {Senhouse  v.  Ckristian,  1  T.  R.  560.) 

It  is  not  competent  to  a  vendor  to  create  rights  nnconnected  with  the  use 
and  enjoyment  of  land  and  to  annex  them  to  it,  neither  can  the  owner  of 
land  render  it  subject  to  a  new  species  of  harden  so  as  to  be  binding  in  the 
hands  of  the  assignee.    A  right  of  way  cannot  be  so  granted  as  to  pass  to 
the  snccessive  owners  of  land  as  such,  in  cases  where  the  way  is  not  con- 
nected in  some  manner  with  the  enjoyment  of  the  land  to  which  it  is 
attempted  to  make  it  appurtenant.    {Achrayd  v.  Smith,  10  C.  B.  164 ;  14 
Jar.  1047;  19  Law  J.,  C.  P.  315.)    In  trespass  quare  clauium /regit,  the 
defendant  instified  nnder  a  supposed  right  of  way  conveyed  to  them  by  A.; 
tiie  plea,  after  stating  the  conveyance  to  A.  of  a  certain  close  and  certain 
plots,  pieces  or  parcels  of  land,  &c.,  together  with  all  wa^s,  &c.,  particularly 
the  right  and  privilege  to  and  for  the  owners  and  occupiers  of  the  premises 
ccmveyed,  and  all  persons  having  occasion  to  resort  thereto,  of  pasdng  and 
repassing  for  all  parpoees  in,  over,  along  and  through  a  certain  road," 
alleged  an  assignment  by  A.  to  the  defendant  of  the  said  lands,  tenements, 
hereditaments,  premises  and  appurtenances  "granted  by  the  former  deed," 
and  then  averred  that  the  trespasses  complained  of  were  committed  by  the 
defendants,  being  owners  of  the  said  lands,  &c  and  in  the  possession  and 
occapation  thereof,  in  using  the  right  of  way  for  their  own  porposes  ;  the 
plaintiffs,  after  setting  out  the  deed  upon  oyer,  demurred  specially  to  the 
plea  on  the  ground  that  the  defendants  claimed  a  more  extensive  right  than 
that  granted  by  the  deed,  and  that  if  the  right  as  claimed  was  granted  by 
the  deed  it  was  not  assignable.    It  was  held,  that  the  grant  to  A.  was  not 
restricted  to  the  use  of  the  way  for  purposes  connected  with  the  occupation 
of  the  land  conveyed,  but  that  the  right  in  question  was  not  one  which 
inhered  in  the  land,  or  which  concerned  the  premises  conveyed,  or  the  mode 
of  occupying  and  enjoying  them,  and  therefore  did  not  pass  to  the  defen- 
dants by  the  assignment.    (,^b.\    See  farther  as  to  the  construction  of 
grants  of  rights  of  way,  Wooa  v.  Stourhridge  Railway  Company  (16 
C.  B.,  N.  S.  222;  WaUs  v.  KeUon,  L.  R,  6  Ch.  166;  Cousens  v.  Rose,  L.  B., 
12  £q.  966,  and  the  cases  (\xkoiQdi  post,  p.  80). 

In  an  action  for  obstructing  a  way,  granted  by  a  lease  from  the  defendant  Evidence, 
to  the  plaintiff,  the  judge  will  receive  eridence  of  the  state  of  the  premises 
at  the  time  of  granting  the  lease,  and  will  then  put  a  construction  on  the 
lease  as  to  the  hue  alon^  which  the  way  is  granted:  bnt  he  will  not  receive 
evidence  of  the  declarations  or  acts  of  the  parties,  either  before  or  after  the 
lease,  as  showing  where  the  way  is  or  was  intended  to  be ;  but  if  it  be  un- 
certain on  the  words  of  the  grant  which  of  two  ways  is  intended,  the  judge 
will  receive  parol  evidence  to  show  which  the  grantor  meant  to  grant 
{.Osbbm  V.  WiM,  7  Car.  &  P.  761.)  In  order  to  prove  a  grant  of  an  occu- 
pation way  through  a  lane  to  the  defendant's  premises,  he  offered  two 
deeds,  which  purported  to  be  grants  by  the  owners  of  the  soil  of  an  occu- 
pation way  through  the  lane,  to  tenants  of  premises  situated  on  the  oppo- 
Bte  side  of  the  lane  from  the  defendant's  premises :  it  was  held,  that  the 
deeds  were  wrongly  admitted  for  that  purpose.  (^Reg,  v.  Chorley,  12  Q. 
B.  515.    And  see  Baird  v.  FoHune,  10  W.  R.  2.) 

Where  premises  are  demised  or  conveyed  "  with  a  right  of  way  thereto,"  Mod«  of  luer. 
it  may  be  a  question  for  the  jury  what  is  a  reasonable  use  of  such  right 
{Hawkins  v.  Carbines,  27  L.  J.,  Exch.  44.) 
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the  time  of  the  lease,  carts  could  come  in  to  load  and  unload,  and  tarn 
round  and  go  out  again,  but  through  alterations  of  the  premises,  conld  not 
do  BO  without  slightly  trenching  upon  the  plaintiff's  premises:  it  was  held, 
that,  in  the  reasonable  use  of  the  right  of  way,  the  defendant  had  a  right 
to  do  this:  and  that  was  what  a  reasonable  user  was  for  the  jury,    ilb.) 

The  defendant  being  entitled  by  immemorisl  user  to  a  right  of  way  over 
the  plaintiff's  land  from  field  N.,  used  the  way  for  the  purpose  of  outing 
from  field  N.  some  hay  stacked  there,  which  had  been  grown  partly  there 
and  partly  on  the  land  adjoining.  The  juir  found  in  effect  that  the  defen- 
dant in  so  doinff  had  used  the  way  bond  fide,  and  for  the  ordinary  and  rea- 
sonable use  of  field  N.  as  a  field.  Held,  that  the  mere  fact  that  some  of  the 
hay  had  not  been  grown  on  field  N.  did  not  make  the  carrying  of  it  over 
the  plaintiff 's  land  an  excess  in  the  user  of  the  right  of  way.  (  Williams 
▼.  Jamet,  L.  R.,  2  C.  P.  677.) 

Where  a  lease  reserved  to  the  lessor  and  his  assigns  a  right  of  way  orer 
certain  ground  for  the  purpose  of  rebuilding  and  repairing  any  erections 
or  buildings  on  adjoining  premises  which  belonged  to  the  lessor,  and  the 
defendants  who  claimed  under  the  lessor  had  erected  a  dispensary  on  the 
adjoining  premises,  and  proposed  to  use  the  way  as  an  access  to  such  dis- 
pensary, an  injunction  was  granted  restraining  the  user.  (Ardley  v. 
Guardians  of  St.  Pancras,  W.  N.  1870,  p.  203;  89  L.  J.,  Ch.  871.) 

A  private  right  of  way  over  waste  land,  or  a  line  between  two  points,  is 
not  necessarily  a  right  over  every  part  of  the  land,  and  the  owner  of  the 
soil  may  inclose  on  each  side  of  it,  if  the  way  can  be  substantially  used  as 
conveniently  as  before  the  inclosure.    {Mutton  v.  ffamboro,  2  F.  &  F.  218.) 

A.  granted  to  B.,  his  heirs  and  assigns,  occupiers  of  certain  houses  abut- 
ting upon  a  piece  of  land  about  eleven  feet  wide,  which  divided  those 
houses  from  a  house  then  belonging  to  A.,  the  right  of  using  the  said  piece 
of  land  as  a  foot  or  carriage  way,  and  gave  him  "  all  other  liberties,  powers 
and  authorities  incident  or  appurtenant,  needful  or  necessary  to  the  use, 
occupation  or  enjoyment  of  the  said  road,  way  or  passage:"  it  was  held, 
that  under  these  words  B.  had  a  right  to  put  down  a  flagstone  in  this 
piece  of  land  in  front  of  a  door,  opened  by  him  out  of  his  house  into  this 
piece  of  land.  It  was  observed  bv  Chambre,  J.,  that  the  nature  of  the 
thing  was  material  in  considering  the  effect  of  the  words.  The  way  was 
granted  for  the  occupation  of  a  dwelling-house,  and  the  grantee  ought  to 
have  everything  needful  for  the  occupation  of  his  dwelling-house;  he 
ought  therefore  to  have  the  opportunity  of  repairing  the  way  in  such  a 
manner,  that  it  should  not  be  wet  or  dirty,  when  he  or  his  family  or  his 
visitors  enter.  If  any  inconvenience  had  been  occasioned  to  the  grantor, 
it  might  make  a  difference;  but  that  was  not  the  case  here,  nor  was  it  to 
be  feared  that  any  right  could  hereafter  be  set  up  In  respect  of  the  soil  in 
consequence  of  this  stone  having  been  put  down,  for  the  precise  extent  of 
the  road  was  pointed  out    {Oerrwrd  v.  Cooke,  2  Bos.  &  P.  N.  R.  109.) 

A  person  having  a  private  way  over  the  land  of  another  cannot,  when  the 
way  IS  become  impassable  by  the  overflowing  of  a  river,  justify  going  on 
the  adjoining  land,  although  such  land,  as  well  as  the  land  over  which  the 
way  runs,  belongs  to  the  grantor  of  the  way.  {Taylor  y.  Whitehead^ 
2  Dougl.  476;  Bullard  v.  HarrUon,  4  Maule  &  S.  887;  1  Wms.  Saund. 
822  a,  n.  (3);  Dunoombe*t  case,  Cro.  Car.  866.  See  Robertson  y.  Oaunt- 
left,  16  Mees.  &  W.  289.)  But  if  a  highway  be  impassable,  the  public  are 
entitled  to  pass  in  another  line.  {lb.  See  Shelford's  Law  of  Highways, 
pp.  26,  73,  3rd  ed.) 
Itepalr  of  waj.  The  grantee  of  a  way  has  a  right  to  repair  it,  as  incident  to  the  grant 

(Com.  Dig.  Chimin  (D.  6);  Gk)db.  63;  Oerrard  y.  Cooke,  2  Bos.  &  P.  N.  R. 
108;  Vin.  Abr.  Incidents  (A.)),  and  the  grantor  is  not  bound  to  repair 
(Com.  Dig.  Chimin  (D.  6)),  unless  by  express  stipulation  or  prescription. 
(1  Saund.  322  a,  n.;  Rider  v.  Smith,  8  T.  R.  766.)  The  grantee  of  a 
private  way  is  to  make  it.  {Osborn  y.  Wise,  7  Car.  &  P.  764.)  By 
common  law  he  who  has  the  use  of  a  thing  ought  to  repair  it,  unless  the 
grantor  has  bound  himself  to  do  so.    {Taylor  y.  Wkitehead,  1  Dong.  720; 
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Bmfret  y.  Jtieroft,  1  Wms.  Sannd.  557.)    Althongh  at  oommon  law    HightoolWay. 

tfce  gnmtee  of  a  way  on^ht  to  repair  it,  that  is  not  a  condition  incident 

\sj  law  to  the  grant  of  a  right  of  way;  it  is  not  even  an  obligation  to  which 

Ae  grantee  is  sabject;  it  is  no  more  than  this,  that  if  he  wants  the  way  to 

lie  repaired  he  most  repair  it  himself.    {Per  Coleridge^  J.,  Duncan  v. 

Lnek^  6  Q.  B.  909,  910.    See  Ingram  r.  Morecrafty  33  Beav.  49.) 

Where  an  owner  of  the  soil  permits  others  to  pass  over  it,  he  is  liable  for  Liabiiitj  tor  nev- 
tti  accident  caused  by  the  negligence  of  himself  or  his  servants  to  a  person  Ugemoe. 
Iswfally  availing  himself  of  such  permission,  thongh  he  would  not  be  liable 
for  an  accident  caused  by  the  ordinary  risks  attaching  to  the  nature  of  the 
place,  or  the  business  there  carried  on.  (  Gallagher  v.  Humphrey ,  10  W,  R. 
664.)  An  owner  of  land,  having  a  private  road  for  the  use  of  persons 
eoming  to  his  house,  gave  permission  to  a  builder  who  was  engaged  in 
bmlding  on  the  land  to  place  materials  upon  the  road.  The  builder  availed 
bimaelf  of  such  permission,  by  placing  a  quantity  of  slates  there  in  such  a 
manner  that  the  plaintiff  in  using  the  road  sustained  damage:  it  was  held 
that  the  builder  was  liable  to  an  action.  {Gorhy  v.  Hilly  4  C.  B.  (N.  S.^ 
«6;  4  Jur.  (N.  S.)  512;  27  Law  J.,  C.  P.  218;  Belch  v.  Smith,  7  H.  &  N. 
786.)  The  possessors  of  a  cutting,  and  a  bridge  over  the  cutting,  who 
allowed  the  public  to  use  the  bridge,  were  held  not  liable  for  the  death  of 
a  person  who  fell  into  the  cutting  through  the  defective  condition  of  the 
Iwidge.  (Gautret  v.  JBgerion,  L.  R.,  2  C.  P.  371.)  See  the  cases,  as  to 
oegOgence,  collected,  Gale  on  Easements,  4th  ed.  405,  n. 

Where  a  person  having  a  right  of  way  over  the  land  of  another  purchases  Extinctioa  of 
rach  land,,  we  right  of  way  is  extinguished  by  the  unity  of  seisin  and  pos-  rights  of  vny : 
■ssion.    {Heigate  v.  Williams,  Noy,  R.  119.    See  James  v.  Plant,  4  Ad, 
&  EL  761,  ante,  p.  73.) 

U  does  not  appear  to  have  been  decided  what  is  the  precise  period  re-  By  unity  of 
qmdte  to  extinguish  a  right  of  way  by  mere  non-user.  Lord  Tenterden  *^^^- 
nid, "  One  of  the  general  grounds  of  a  presumption  is,  the  existence  of  a  By  abandonment. 
Btite  of  things^  which  may  most  reasonably  be  accounted  for  by  supposing 
tiie  matter  presumed.  Thus  the  long  enjoyment  of  a  right  of  way  by  A.  to 
his  house  or  close,  over  the  land  of  B.,  which  is  a  prejudice  to  the  land,  may 
most  reasonablv  be  accounted  for  by  supposing  a  grant  of  such  right  by  the 
owner  of  the  und;  and  if  such  right  appear  to  have  existed  in  ancient 
times,  a  long  forbearance  to  exercise  it,  which  must  bo  inconvenient  and 
prejodicial  to  the  owner  of  the  house  or  close,  may  reasonably  be  accounted 
for  bj  suppoaing  a  release  of  the  right.  In  the  first  class  of  cases,  therefore, 
a  grant  of  the  right,  and  in  the  latter  a  release  of  it,  is  presumed."  ( Boe 
d.  Pentland  v.  Hilder,  2  B.  &  Aid.  791.)  Littledale,  J.,  expressed  a  similar 
opuuon.  He  said,  according  to  the  present  rule  of  law,  a  man  may  acquire 
aright  of  way,  or  a  right  of  common  (except  indeed  common  appendiant) 
npoQ  the  land  of  another  by  enjoyment;  after  twenty  years'  adverse  enjoy- 
ment, the  law  presumes  a  grant  made  before  the  user  commenced  by  some 
penon  who  had  power  to  grant;  but  if  the  party  who  had  acquired  the 
right  by  grant  ceased  for  a  long  period  of  time  to  make  use  of  the  privilege 
pnnted  to  him,  it  may  then  be  presumed  that  he  has  released  the  nght.  It 
u  Bud,  however,  that  as  he  can  only  acquire  the  right  by  twenty  years' 
eojojment,  it  ought  not  to  be  lost  without  disuse  for  the  same  period ;  and 
that  as  enjoyment  for  such  a  length  of  time  is  necessary  to  found  a  pre- 
nrnption  of  a  grant,  there  must  be  a  similar  noTi-user  to  raise  a  presump- 
tion of  a  release,  and  this  reason  may  perhaps  apply  to  a  right  of  common 
or  of  way.  ( Moore  v.  Rawson,  3  B.  &  C.  339.)  Although  the  grant  of  an 
occupation  way  cannot  be  presumed  from  a  user  of  less  than  twenty  years, 
jet  it  is  not  necessary,  in  order  to  destroy  the  right  to  such  an  easement, 
that  a  cesser  of  the  use  for  twenty  years  should  be  proved.  (,Reg,  v. 
Ckerley,  12  Jur.  822,  Q.  B.;  12  Q.'B.  616.)  A  cesser  of  the  use  for  any 
period  1^  than  twenty  years,  accompanied  by  an  act  clearly  indicative  of 
u  intention  to  abandon  the  right,  is  sufficient  to  destroy  such  an  easement. 
ilb.)  See  the  remarks  of  liord  Chelmsford,  Orossley  v.  Lightonler  (L. 
B.,  2  Ch.  482.) 

It  was  laid  down  in  another  case,  that  where  a  right  of  way  has  been  once 
eiUbliahed  by  clear  evidence  of  enjoyment,  it  can  be  defeated  only  by  dia-  A 
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tinct  eridence  of  Interraptions  acquiesced  in ;  an  nnsoccessfal  attempt  on 
the  part  of 'tiie  occupiers  of  the  land,  over  which  the  waj  ran,  from  time  to 
time,  to  interrupt  such  right,  will  not  be  sufficient  to  get  rid  of  it.  (  Harris 
T.  Hagerty  8  Bligh,  N.  S.  444—447.  See  12  Yea  265;  Norhury  t.  Meade^ 
8  Bligh,  211,  241.) 

The  discontinnauce  for  upwards  of  twenty  years  of  the  use  of  an  imme- 
morial  right  of  way  to  a  close,  because  the  occupiers  had  a  more  conrenient 
access  to  it  over  another  close,  is  not  evidence  of  an  intention  to  abandon 
the  right.  {Ward  r.  Ward,2\  Law  J.,  Exch.  334.)  Alderson,!^,^  oh- 
serred  in  this  case,  "  The  presumption  of  abandonment  cannot  be  made 
from  the  mere  fact  of  non-user.  There  must  be  other  circumstances  in  the 
case  to  raise  that  presumption.  The  right  is  acquired  by  adverse  enjoyment. 
The  non-user,  therefore,  must  be  the  consequence  of  something,  which  is 
adverse  to  the  user."  A  parol  agreement  for  the  substitution  of  a  new  way 
for  an  old  prescriptive  way,  and  the  consequent  discontinuance  to  use  the 
old  highway,  afford  no  evidence  of  the  abandonment  thereof.  {LaveU  t. 
Smithy  3  C.  B.,  N.  S.  120.)  In  this  case  the  plaintiff,  having  a  right  of  way 
by  prescription  more  than  thirty  years  previously,  agreed  with  the  owner 
and  occupier  of  the  servient  tenement,  that  the  use  of  a  portion  of  that  way 
idiould  be  discontinued,  and  a  new  one  equally  convenient  substituted  for 
it;  WilleSf  J.,  said,  "  I  do  not  thuik  that  this  court  means  to  lay  down  that 
there  can  be  an  abandonment  of  a  prescriptive  easement  like  this,  without 
a  deed  or  evidence  from  which  the  jury  can  presume  a  release  of  it"  Qlb. 
pp.  126, 127.)  A  right  of  way  may  be  abandoned,  and  it  is  always  a  ques- 
tion of  fact,  to  be  ascertaiued  by  a  jury  or  by  the  court:  from  the  surround- 
ing circumstances,  whether  the  act  amounts  to  an  abandonment  or  was  in- 
tended as  such.     (  Cook  v.  Mayor  of  Bath,  L.  R.,  6  Eq.  179.) 

Where  the  mode  of  enjoyment  of  an  easement  has  been  more  or  less 
altered,  and  where  an  attempt  has  been  made  to  usurp  a  greater  right 
than  the  party  was  entitled  to,  it  appears  that  in  the  case  of  those  easements 
which  depend  upon  repeated  acts  of  man  and  require  no  permanent  altera- 
tion in  the  dominant  tenement  as  rights  of  way,  the  previously-existing 
right  will  not  be  affected  by  acts  of  usurpation.  (Gale  on  Easements,  539, 
655,  4th  ed.,  and  see  LuttrelVi  case,  4  Rep.  86  a.) 

There  does  not  appear  to  be  any  direct  authority  to  show  whether,  if  the 
use  of  a  place,  to  and  from  which  a  way  is  by  express  words  reserved  or 
granted,  oe  completely  changed,  the  way  can  still  be  continued  to  be  used. 
It  has  been  held,  that  if  a  man  has  a  right  of  way  to  a  close  called  A.,  he 
cannot  justify  using  the  way  to  go  to  A.  and  from  thence  to  another  close 
of  his  own  adjoining  to  A.  (1  Roll.  Abr.  891,  pi.  3  ;  Howell  v.  JCing,  1 
Mod.  191;  Lawton  v.  Ward^  1  Ld.  Raym.  75;  and  1  Lutw.  111»  Skull  v. 
Glenitter,  16  C.  B.,  N.  S.  81 ;  12  W.  R.  554.)  In  trespass  quare  clavwm 
/regit  it  appeared  that  B.,  being  the  owner  of  the  locu*  in  quo^  and  also  of 
certain  other  land,  with  houses  and  a  stable,  loft  and  chaise-house,  conveyed 
to  A.  a  part  of  the  premises,  consisting  of  a  house  and  land  comprehending 
the  I00U8  in  quo,  reserving  to  himself,  his  heirs,  &c.,  occupiers  for  the  time 
being  of  a  messuage  (not  conveyed ),  a  right  of  way  and  passage  over  the 
loen9  in  quo  to  a  stable  and  Ion  over  the  same,  and  the  space  or  opening 
under  the  loft  and  then  used  as  a  wood- house,  and  to  the  chaise-house  stand- 
ing on  the  side  of  the  locut  in  quo  (the  stable,  loft,  wood-house,  and  chaise- 
house  not  being  conveyed),  and  also  the  use  of  the  locus  in  quo  in  common 
with  A.,  his  heirs,  &c.,  and  their  tenants  for  the  time  being,  it  being  ex- 
pressed to  be  the  intent  of  the  parties  that  the  whole  of  the  yard  compre- 
hending the  locus  in  quo  should  be  open  and  undivided,  as  the  same  then 
was,  and  be  used  in  common  by  the  occupiers  of  both  messuages  as  the 
tenants  thereof  had  been  accustomed  theretofore  to  use  them ;  afterwards 
B.  built  a  cottage  on  the  site  of  the  opening  under  the  loft :  it  was  held, 
1.  That  the  reservation  of  the  use  of  tiie  locus  in  quo  did  not  authorize  B. 
to  use  it  for  the  purpose  of  passing  to  the  cottag^.  2.  That  the  reservation 
of  the  right  of  way  was  not  limited  to  a  right  of  passage  to  the  space  so 
long  as  it  was  used  as  a  wood-house;  but  gave  a  way  generally  to  the  space 
so  described  while  it  was  open.  3.  But  that  B.  was  not  entitled  to  use  tiiat 
way  for  the  purpose  of  passing  to  a  newly-erected  cottage  on  that  space. 
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iAUan  T.  Qomme^  11  Ad.  &  Kll.  759;  3  P.  &  Day.  581.)    Denman,  C.  J.,     Righto  of  Way. 
in  girin^  j  adgment  said,  that  the  case  depended  upon  the  legal  effect  of  the  ~^ 

Rflerration.  "  Upon  that  we  are  of  opinion  that,  under  the  terms  of  this 
deed,  the  defendant  is  not  entitled  to  have  the  right  of  way  claimed,  but  that 
be  is  to  be  confined  to  the  use  of  a  way  to  a  place  which  should  be  in  the  • 
same  predicament  as  it  was  at  the  time  of  the  making  of  the  deed.  We  do 
not  mean  to  say  that  he  could  only  use  it  to  make  a  deposit  of  wood  there, 
for  we  consider  the  words  '  now  used  as  a  wood-house/  merely  used  for . 
ascertaining  the  locality  and  identity  of  the  place  called  a  space  or  opening 
imder  the  loft,  and  we  think  he  nught  hare  the  benefit  of  the  way  to  make 
a  deposit  of  any  articles,  or  use  it  in  any  way  he  pleased,  provided  it  con- 
tinued in  the  state  of  open  ground;  but  we  think  that  he  could  only  use  it 
for  purposes  which  were  compatible  with  the  ground  being  open,  and  that 
if  any  baildings  were  erected  upon  it,  it  was  no  longer  to  be  considered  as 
open  for  the  purpose  of  this  deed."  (^Allan  v.  Oomme^  3  Per.  &  Dav.  591 ; 
11  Ad.  &  Ell.  759;  see  O^born,  t.  WUe,  7  Carr.  &  P.  761.)  Parke,  B.. 
obaerred,  that  in  Allan  r.  Oomme,  "  a  more  strict  rule  was  laid  down  than 
he  should  have  been  disposed  to  adopt,  for  it  was  said  that  the  defendant 
was  confined  to  the  use  of  the  way  to  a  place  which  should  be  in  the  same 
predicament  as  it  was  at  the  time  of  the  making  of  the  deed.  No  doubt  if 
a  right  of  way  be  granted  for  the  purpose  of  being  used  as  a  way  to  a 
cottage,  and  the  cottage  is  changed  into  a  tan  yard,  the  right  of  way 
ceases;  but  if  there  is  a  general  grant  of  all  ways  to  a  cottage,  the  right  is 
not  lost  by  reason  of  the  cottage  being  altered."  (^Henning  v.  Burnet,  8 
£xch.  192.) 

A  company  and  the  defendant  each  purchased  lands  of  W.,  which  were 
separated  by  a  road  over  which  a  right  of  way  was  reserved  to  each  (the 
freehold  remaining  in  W.)  with  a  joint  obligation  to  repair.  In  the  con- 
Trance  to  the  company  the  land  purchased  bv  them  was  described  as  con- 
taming  thirty-one  acres  or  thereabouts,  '*  which,  with  the  abuttals  and 
boundaries  thereof,  were  more  particularly  described  in  the  map  or  plan 
thereof  affixed  to  and  forming  part  of  the  conveyance,  together  with  full 
and  free  liberty,  licence  and  authority  for  the  company,  their  successors 
and  assigns  and  tenants,  and  all  persons  coming  to  9r  going  from  the  same 
lands  and  hereditaments,  or  any  part  thereof,  to  use  and  enjoy,  with  horses, 
carts  and  carriages,  or  on  foot,  jointly  or  in  common  with  others  the  person 
or  persona  for  the  time  being  entitled  to  the  like  liberties,  licences  and 
authorities  respectively,  the  roads  or  ways  leading  to  and  from  the  same 
lands  and  hereditaments  as  the  same  roads  or  ways  are  described  in  the  said 
map  or  plan."  At  the  time  of  conveyance  the  land  so  purchased  by  the 
company  was  separated  from  the  road  by  a  hedge,  in  which  were  two  gates, 
one  at  the  upper,  the  other  at  the  lower  end  of  the  road.  The  company 
removed  the  hedge  and  built  a  wall  with  two  gates  thereon,  both  at  the  same 
distance  from  the  spot  where  the  old  gates  had  stood.  The  defendant 
obitmcted  the  access  to  these  new  gates  by  excavating  the  road  to  the 
depth  erf  between  four  and  five  feet.  It  was  held,  that  the  defendant  was 
liable  to  an  action  at  the  suit  of  the  company,  for  that  whether  the  company 
was  justified  in  altering  the  position  of  the  gates  or  not,  thQ  company  was 
■till  entitled  to  the  uninterrupted  use  of  t£e  way  as  granted  to  them. 
[8omth  Metropolitan  Cemetery  Company  v.  Eden,  IG  C.  B.  42.)  But  it 
leems  that  the  grant  was  a  general  grant  of  a  right  of  way  along  the  road 
and  every  part  Siereof,  and  was  not  limited  to  a  way  through  the  old  gates. 

ilb.) 

By  the  10th  section  of  the  General  Inclosure  Act,  41  Geo.  3,  c.  109,  the  stopping  ways 
commissioners  are  directed  to  set  out  private  roads;  and  by  the  11th  section  ^ndfir  inclosure 
of  that  act  it  is  declared  that  all  roads,  ways  and  paths,  over,  through  and     ^^' 
upon  soch  lands  and  grounds,  which  shall  not  be  set  out,  shall  be  ex- 
tingnished.    But  where  a  private  inclosure  act  does  vary  the  terms  of  the 
above  act,  if  the  commissioners  in  their  award  do  not  notice  a  road  running 
over  the  inclosed  lands,  it  is,  by  the  operation  of  that  act,  extinguished,  and 
the  proprietor  of  the  lands  over  which  it  runs  may  stop  it  up.    Thus  it  wss 
held,  that  a  plaintiff,  to  whom  an  allotment  was  made  by  a  commissioner 
under  an  inclosure  act,  of  land  over  which  the  defendants  had  a  private 
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right  of  way  before  the  passing  of  the  act,  bnt  which  was  not  noticed  of 
described  among  those  set  out  by  the  commissioner,  might  justify  the  stop- 
ping up  of  SQch  way,  althongh  the  award  contained  no  declaration  that  the 
road  in  question  was  stopped  up.  (  White  v.  JReevet,  2  B.  Moore,  28.) 
As  to  the  construction  of  local  inclosure  acts  giving  powers  to  stop  op 
roads,  see  Logan  v.  Burton  (6  B.  &  Cr.  513;  S.  C,  3  Dowl.  &  Rvl.  299); 
Barber  t.  Rand  (9  Price,  58) ;  Bex  t.  Inhabitanti  of  HatfieldiJ^  Ad.  &  £11. 
156.) 

An  action  on  the  case  lies  for  the  disturbance  of  a  right  of  way,  created 
either  by  reservation,  grant  or  prescription;  (Com.  Dig.  Action  on  the  Case 
for  Disturbance  (A.  2);  1  Boll.  Abr.  109;)  and  such  disturbances  may  be 
either  by  absolutely  stopping  up  the  way,  or  by  ploughing  up  the  land 
through  which  the  way  passes  (2  Roll.  Abr.  140),  or  by  damaging  the  way 
with  carriages,  so  that  it  is  of  no  use.  {Loughton  v.  Ward,  1  Lntw.  Ill .) 
A  reversioner  cannot  maintain  an  action  on  the  case  against  a  stranger 
for  merely  entering  upon  his  land  held  by  a  tenant  on  Tease,  though  Uie 
entry  be  made  in  exercise  of  an  alleged  right  of  way,  such  an  act  daring 
the  tenancy  not  being  necessarily  injurious  to  the  reversioner ;  for,  in  order 
to  entitle  a  reversioner  to  maintain  an  action  on  the  case  against  a  stranger 
he  must  allege  in  his  count,  and  prove  at  the  trial,  an  actual  injury  to  bis 
reversionary  interest  {Baxter  v.  Taylor,  4  B.  &  Ad.  72;  8.  C,  1  Nev.  8c 
M.  11.  See  Jackson  v.  Pesked^  1  Manle  &  S.  234;  Alston  v.  Scales^  2 
Moore  &  Scott,  5.)  A  reversioner  cannot  sue  for  the  obstruction  of  a  right 
of  way,  unless  the  obstruction  be  such  as  either  permanently  injures  the 
estate,  or  operates  in  denial  of  the  right.  {Hopwood  v.  Scholfield,  2  M.  & 
Bob.  34.  See  Yoking  v.  Spencer,  10  B.  &  Cr.  1 45. )  A  declaration  in  case 
by  a  reversioner  alleged  that  the  plaintiff  was  entitled  to  a  right  of  way  for 
his  tenants  over  a  certain  close  of  the  defendant,  and  charged  that  the  de- 
fendant wrongfully  locked,  chained,  shut  and  fastened  a  certain  gate,  stand- 
ing in  and  across  the  way,  and  wrongfully  kept  the  same  so  locked,  &c., 
and  thereby  obstructed  the  way,  and  that  by  means  of  the  premises  the 
plaintiff  was  injured  in  his  reversionary  estate;  it  was  held,  on  motion  In 
arrest  of  judgment,  that  the  declaration  was  sufficient,  inasmuch  as  snch 
an  obstruction  might  occasion  injury  to  the  reversion,  and  it  must  be  as- 
sumed after  verdict  that  evidence  to  that  effect  had  been  given.  (^KidgUl 
y.  Moor,  9  C.  B.  864. )  If  a  road,  when  made,  was  such  as  was  authorized 
by  a  reservation  in  a  lease,  the  intention  to  use  it  for  a  purpose  not  autho- 
rized is  no  ground  for  an  action  by  the  reversioner,  though,  if  the  intent 
were  carried  into  effect,  the  tenant  in  possession  may  be  entitled  to  bring 
an  action  of  trespass.  {Durham  and  Sunderland  hailreay  Company  y. 
Walker,  2  Q.  B.  940. ) 

Where  the  plaintiff  had,  under  a  clause  in  the  special  act  of  a  railway 
company,  acquired  the  use  of  a  siding,  which  he  used  as  a  coal  wharf  and 
leased  to  tenants,  and  the  railway  company  subsequently  denied  the  plain- 
tiff's right  to  use  the  siding,  and,  with  a  view  to  prevent  its  being  used, 
obstructed  the  entrance  to  the  siding  by  carriages  constantly  kept  there, 
and  by  other  means  :  it  was  held  that  the  obstruction  was  sufficiently  per- 
manent to  give  the  plaintiff  a  right  of  action  as  reversioner.  {Bell  v. 
Midland  Railway  Company,  10  C.  B.,  N.  S.  287;  9  W.  R.  612.) 

The  Railway  Clauses  Act,  1845,  s.  53,  takes  away  the  common  law  right 
of  action  for  an  interference  under  the  powers  of  a  railway  company  with 
a  private  right  of  way,  except  when  special  damage  has  been  sustained. 
(  Watkins  v.  Cheat  Northern  Railway  Company,  16  Q.  B.  961 ;  20  Law 
J.,  Q.  B.  391.) 

In  the  Schedule  to  the  Common  Law  Procedure  Act,  15  &  16  Vict.  c.  76, 
the  following  forms  of  pleading  are  given :  '*  That  the  defendant,  at  the 
time  of  the  alleged  trespass,  was  possessed  of  land,  the  occupiers  whereof, 
for  twenty  years  before  this  suit,  enjoyed,  as  of  right  and  without  interrup- 
tion, a  way  on  foot  and  with  cattle  &om  a  public  highway  over  the  said 
land  to  the  said  land  of  the  defendant,  and  from  the  said  land  of  the  de- 
fendant over  the  said  land  of  the  plaintiff  to  tiie  said  public  highway,  at  all 
times  of  the  year,  for  the  more  convenient  occupation  of  the  said  land  of 
the  defendant,  and  that  the  alleged  trespass  was  a  use  by  the  defendant  of 
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the  said  wa^."    The  form  of  replication  to  the  ahove  plea  is,  **  That  the     Rlchfei  of  Waj. 

oocnpiers  of  the  said  land  did  not  for  twenty  years  before  this  suit  enjoy  * 

•s  of  right  and  without  interruption  the  alleged  way." 

It  is  an  elementanr  nile  in  pleading,  that  when  a  state  of  facts  is  relied 
on,  it  is  enoagh  to  allege  it  simply  withont  setting  ont  the  subordinate  facts 
which  are  the  means  of  producing  it,  or  the  evidence  sustaining  tlie  allega- 
tion.   ThnSy  in  a  case  very  familiar,  if  a  trespass  be  justified  by  a  plea  of 
highway,  the  pleader  never  states  how  the  locnt  in  quo  became  a  highway; 
utd  if  the  plaintiff's  case  is  that  a  loovs  in  qtw,  by  an  order  of  justices, 
award  of  inclosure  commissioners,  local  act  of  parliament,  or  any  other 
lawful  means,  had  ceased  to  be  such  at  the  time  alleged  in  the  declaration, 
he  simply  pats  in  issue  the  fact  of  its  being  a  highway  at  that  time,  withont 
alleging  the  particular  mode  by  which  he  intends  to  show,  in  proof,  that 
it  had  befotre  then  ceased  to  be  such.    (  Williams  t.  Wilcox,  8  Ad.  &  £11. 
331.)    In  all  cases  for  disturbance  of  a  way,  the  obstruction  ought  to  be 
diaiged  in  the  pleadings  in  the  thing  itself  to  which  the  party  has  a  right, 
and  i  charged  generally,  the  declaration  would  be  bad.    Much  more,  then, 
when  the  mode  of  the  obstruction  is  stated,  and  that  not  in  the  thing  where 
the  right  is  churned.    (Tebbutt  v.  Selbu,  1  Nev.  &  P.  717;  6  Ad.  &  £11. 
786.)    Where  in  an  action  for  wrongfully  stopping  up  a  way  the  precise 
locality  of  the  way  is  material  to  the  defence,  the  defendant  is  bound  to 
show  it  in  his  pleadings.    {Ellisan  v.  Iks,  3  Per.  &  D.  391  ;  11  Ad.  &  £11. 
665.)    Where  in  an  action  of  trespass  for  disturbing  a  right  of  way  the 
plaintiff  averred  that  the  defendant  used  and  enjoyed  the  right  of  way  men- 
tioned in  the  plea,  but  that  he  did  so  under  the  plaintiff's  leave  and  licence, 
the  plaintiff  is  bound  to  show  a  licence  co -extensive  with  the  right  claimed 
in  the  plea,  and  admitted  by  the  replication.    ( Colchester  v.  Roberts,  4 
Mees.  &  W.  769.)    In  an  action  on  the  case  for  obstructing  a  right  of  way, 
between  two  specified  termini  over  a  close  called  the  Terrace  Wsdk.  tiie  way 
was  claimed  as  appurtenant  to  a  messuage,  in  general  terms,  without  refer- 
ence to  any  obligation  to  repair.    On  the  trial  of  an  issae  joined  on  a 
traverse  of  Uie  right  of  way,  the  easement  proved  was  a  right  to  pass  for- 
wards and  backwards  over  every  part  of  the  close,  and  not  merely  between 
the  termini  specified  in  the  declaration;  and  it  was  shown  that  the  easement 
was  enjoyed  under  a  grant  thereof  to  D.,  his  heirs,  tenants  and  assigns,  and 
to  certain  other  persons,  he,  they,  and  every  of  them  from  time  to  time 
cootribntiDg  and  paying  a  rateable  share  and  proportion  towards  repairing 
and  amending  the  Terrace  Walk:  it  was  held  no  variance,  the  easement 
proved  being  only  larger  than  the  easement  alleged,  and  not  different  in' 
Kind;  and  it  was  also  held,  that  the  obligation  to  repair  was  not  in  the 
oatore  of  condition  precedent,  and  need  not  be  alleged  in  the  declaration. 
{Bwnean  y.  Louch,  6  Q.  B.  904.) 

Where  the  lessees  of  a  colliery  had  agreed  to  grant  to  the  lessees  of  a  it«medy  la 
neighbonring  colUeTy  licence  to  use  a  right  of  way  enjoyed  by  the  former,  eqoitj. 
■nd  the  owner  of  the  first  colliery  had  granted  to  the  second  lessees  the  same 
right  of  way  during  a  term  of  years,  and  afterwards  by  assignment  from  the 
first  leasees  became  possessed  of  the  first  colliery  and  the  right  of  way,  an 
inj  auction  was  granted  to  restrain  him  from  removing  the  materials  and 
d^troying  the  way.    (^NetoTna^'ch  v.  Brandling,  8  Swanst  99.) 

It  was  stipulated  by  an  ag^reement  between  the  parties  to  a  suit  that  the 
plaiotiff,  his  heirs  and  assigns,  should  have  full  and  free  permission  **  to  use 
at  all  times  the  roads  and  ways  in  and  through  the  defendant's  estate." 
There  were  two  roads  traversing  the  estate,  at  a  further  extremity  of  which, 
where  his  land  terminated,  certain  existing  obstructions  were  continued  by 
the  defendant,  so  that  the  plaintiff,  whilst  he  had  the  use  of  the  roads  over 
the  estate,  could  not  pass  beyond  it  An  injunction  was  granted  to  restrain  . 
the  defendant  from  making  and  continuing  the  obstruction  at  the  extremity 
of  his  land.    {Phillips  v.  Treehy,  8  Jur.,  N.  S.  999;  3  Giff.  682.) 

Where  a  bill  was  filed  by  a  lessee  to  establish  a  right  of  way,  an  objec- 
tion for  want  of  parties,  becaase  the  plaintiff's  lessor  was  not  before  the 
eoort,  was  allowed.  ( Poore  v.  Clarlt,  2  Atk.  515.)  As  to  the  certainty 
itqnired  in  such  bills,  see  Gell  v.  Hayward  (1  Vem.  812);  Cresset  v. 
MUtan  (3  Bro.  C.  C.  481 ;  1  Yes.  inn.  449). 
Alio  the  remedy  in  equity,  in  the  case  of  a  licence  for  a  right  of  way 
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Rights  of  Waj.     which  has  been  executed,  and  where  expense  has  been  incurred,  see  Mold 

V.  Wheatcroft  (27  Beav.  610),  and  the  cases  quoted,  ante,  p.  60. 

An  injunction  was  granted,  restraining  the  ttser  of  a  right  of  way  in  a 
manner  which  was  not  intended  when  it  was  reserved.  {^Ardley  t.  8t. 
Paneras  6huardian$,  39  L.  J.,  Ch.  871.) 


(5.)  OF  WATERCOURSES. 

The  right  of  conducting  water  through  one  estate  for  the  nse  and  conve- 
nience of  an  adjoining  estate,  is  an  incorporeal  hereditament  of  the  class  of 
easements,  or  a  preedial  service,  which  was  known  to  the  civilians  under  the 
name  of  service  aqua  ductus  (Domat's  Civil  Law,  L.  1,  T.  12),  and  is  of 
use  when  Seins  has  a  scarcitj  of  water,  and  requires  it  for  watering  his 
cattle,  or  his  lands,  or  for  making  his  mill  go,  or  for  any  other  such  ad- 
vantage to  his  ground.  (2  Frederican  Code,  Hi.) 
OrigiD  of  law  The  ground  and  origin  of  the  law  which  governs  streams  running  in  their 

^t^eSnl!*  °*^°'*^   natural  course  would  seem  to  be  this,  that  the  right  enjoyed  by  the  several 
'  '  proprietors  of  the  lands  over  which  they  flow  is«  and  always  has  been,  public 

and  notorious:  that  the  enjoyment  has  been  long  continued — in  ordinary 
cases,  indeed,  time  out  of  mind — and  uninterrupted ;  each  man  knowing 
what  he  receives  and  what  has  always  been  received  from  the  higher  lands, 
and  what  he  transmits  and  has  always  been  transmitted  to  the  lower.    The 
rule,'  therefore,  either  assumes  for  its  foundation  the  implied  assent  and 
agreement  of  the  proprietors  of  the  different  lands  from  all  ages,  or  perhaps 
it  may  be  considered  as  a  rule  of  positive  law  (which  would  seem  to  be  the 
opinion  of  Fleta  and  of  BlackHone),  the  origin  of  which  is  lost  by  the 
progress  of  time;  or  it  may  not  be  unfitly  treated,  as  laid  down  by  Mr.  Jus- 
tice Story,  in  his  judgment  in  the  case  of  Tyler  v.  Wilkinton  (4  Mason's 
American  Rep.  401),  in  the  courts  of  the  United  States,  as  "an  incident  to 
the  land ;  and  that  whoever  seeks  to  found  an  exclusive  use  must  establish 
a  rightful  appropriation  in  some  manner  known  and  admitted  by  the  law." 
{Per  Tindal,  C.  J.,  in  Acton  v.  Blundell,  13  Mees.  &  W.  349,  360.) 
Natural  right  of         In  Acton  v.  Blundell  ( 1 3  Mees.  &  W.  348,  349),  the  court  considered  the 
to«w^u8e™nd to*'  following  to  be  a  correct  exposition  of  the  law  as  laid  down  in  Mason  ▼. 
the  flow  of  water    -^^^^  (6  B.  &  Ad.  1;  2  Kev.  &  M.  747);  and  substantially  declared  by  Sir 
in  nataral  John  Leach,  V.-C,  in  Wright  v.  Howard  (1  Sim.  &  S.  190^.    <*The  rule 

atraims.  of  jj^^  which  governs  the  enjoyment  of  a  stream  flowing  m  its  natural 

course  over  the  surface  of  land  belonging  to  different  proprietors  is  well 
established;  each  proprietor  of  the  land  has  a  right  to  the  advantage  of  the 
stream  flowing  in  its  natural  course  over  his  land,  to  use  the  same  as  he 
pleases,  for  any  purposes  of  his  own,  not  inconsistent  with  a  similar  right 
in  the  proprietors  of  the  land  above  or  below ;  so  that  neither  can  the  pro- 
prietor above  diminish  the  quantity  or  injure  the  quality  of  the  water  which 
would  naturally  descend,  nor  can  any  proprietor  below  throw  back  the 
water  without  the  licence  or  the  grant  of  the  proprietor  above"  The 
principles  npon  which  the  right  to  the  use  of  water  depends,  were  thns  ex- 
pressed by  Sir  J.  Leach,  V.-C,  in  a  luminous  judgment:— "/Viw<l  fa^iie, 
the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land 
covered  by  the  stream,  but  there  is  no  property  in  the  water.  Every  pro- 
prietor has  an  equal  right  to  use  the  water  which  flows  in  the  stream ;  and 
consequently  no  proprietor  can  have  the  right  to  use  the  -water  to  the  pre- 
judice of  any  other  proprietor,  without  the  consent  of  the  other  proprietors, 
who  may  be  affected  by  his  operations.  No  proprietor  can  either  diminish 
the  quantity  of  water,  which  would. otherwise  descend  to  the  proprietors 
below,  nor  tiirow  the  water  back  upon  the  proprietors  above."  (  Wright  v. 
Howard,  1  Sim.  &  Stu.  203;  the  foregoing  remarks  were  adopted  by  I>>rd 
Tenterden,  C.  J.,  Mason  v.  Hill,  3  B.  &  Ad.  812,  813;  and  see  6  B.  &  Ad. 
18;  Ennor  v.  Harwell,  2  Giff.  426,  427.) 

^  The  right  to  have  the  stream  to  flow  in  its  natural  state,  without  diminn- 

.tion  or  alteration,  is  an  incident  to  the  property  in  the  land  through  which 

it  passes ;  but  flowing  water  is  publici  jujns,  not  in  the  sense  that  it  is  a 

bonvm  raeans,  to  which  the  first  occupant  may  acquire  an  exclusive  right, 

but  that  it  is  public  and  common  in  this  sense  only,  that  all  may  reasonably 


^ 


r 
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use  it  who  have  a  right  of  access  to  it;  that  none  hare  anj  property  in  the  Of  WatercoutBei. 
water  itself,  except  in  the  particnlar  portion  which  he  may  choose  to  abstract 
from,  the  stream  and  take  into  his  possession,  and  that  dnring  the  time  of 
his  poflses&don  onlr.  Bat  eadi  proprietor  of  the  adjacent  land  has  a  right 
to  the  fuufruet  of  the  stream  of  water  which  flows  through  it.  This  right 
to  the  benefit  and  advantages  of  the  water  flowing  past  his  land  is  not  an 
absolate  and  exclosiye  right  to  the  flow  of  all  the  water  in  its  natural  state, 
but  it  is  ool^  a  right  to  the  flow  of  the  water  and  the  enjoyment  of  it,  sub- 
ject to  the  similar  rights  of  all  the  proprietors  of  the  banks  on  each  side  to 
the  reasonable  enjoyment  of  the  same  gift  of  Providence.  (^Per  Parke,  B., 
£mbrey  y.  Owen,  6  Exch.  869.) 

**  The  flow  of  a  natural  stream  creates  mutual  rights  and  liabilities  between 
all  the  riparian  proprietors  along  the  whole  of  its  course.  Subject  to 
reasonable  use  by  himself,  each  proprietor  is  bound  to  allow  the  water  to 
flow  on  without  altering  the  quantity  or  quality."  {Per  Erie,  C.  J.,  Gaved 
T.  JUartyn,  19  C.  B.,  N.  S.  782;  14  W.  R.  66.) 

"  By  Uie  general  law  applicable  to  running  streams,  every  riparian  pro- 
prietor has  a  right  to  what  may  be  called  the  ordinary  use  oi  water  flowing 
past  his  land;  for  instance,  to  the  reasonable  use  of  tiie  water  for  domestic 
purposes  and  for  his  cattle;  and  this  without  regard  to  the  effect  which  such 
use  may  have  in  case  of  a  deficiency  upon  proprietors  lower  down  the  stream. 
But,  further,  he  has  a  right  to  the  use  of  it  for  any  purpose,  for  what  may 
be  deemed  the  extraordinary  use  of  it,  provided  he  does  not  thereby  inter- 
fere with  the  rights  of  other  proprietors,  either  above  or  below  him.  Subject 
to  this  condition,  he  may  dam  up  a  stream  for  the  purpose  of  a  mill,  or 
divert  the  water  for  the  purpose  of  irrigation.  But  he  has  no  right  to 
intercept  the  r^:ular  flow  of  the  stream,  if  he  thereby  interferes  with  the 
lawful  use  of  tibe  water  by  other  proprietors,  and  inflicts  upon  them  a 
sensible  injuiy."  ( Per  Lord  Mng^domn,  Miner  v.  Oilm&ur,  12  Moo.  P.  C. 
156;  7  W.  R.  330;  adopted  by  Martin  and  Channell,  BB.,  in  Nuttall  v. 
Braeefeell,  L.  R.,  2  Ex.  1.  See  Att.-Gen.  v.  Great  Eattem  Railway 
Company,  L.  R,  6  Ch.  672;  Duke  o/Bneoleuch  v.  Metropolitan  Board  of 
Works,  L.  R.,  5  H.  L.  418.) 

In  Williams  v.  Morland  (2  B.  &  C.  910),  Bayley,  J.,  said,  *<  Flowing  AppropriaUon  not 
'  water  is  ori^nally  publiei  juris^  So  soon  as  it  is  appropriated  by  an  indi-  n«»«»ry. 
vidua],  his  right  is  co-extensive  with  the  beneficial  use  to  which  he  appro- 
priates it :  subject  to  that  right,  all  the  rest  of  the  water  remains  pfthlici 
juris.  The  party  who  obtains  a  right  to  the  exclusive  enjoyment  of  the. 
water,  does  so  in  derc^ation  of  the  primitive  right  of  the  public."  See 
farther  as  to  the  doctrine  of  appropriation  laid  down  in  the  earlier  cases, 
Earl  of  Rutland  v.  Bowler  (Palm.  290);  Bealey  v.  Shaw  (6  East,  208); 
Sannders  v.  Newman  (1  B.  &  Aid.  258);  lA^gins  v.  Inge  (7  Bing.  692); 
Frai^um  v.  Earl  of  Falmonth  (6  C.  &  P.  529).  Lord  Denman,  however, 
in  delivering  the  judgment  of  the  Court  of  King's  Bench,  said:  *'It  appears 
to  us  that  there  is  no  authority  in  our  law,  nor,  as  far  as  we  know,  in  the 
Roman  law  (which,  however,  is  no  authority  in  ours),  that  the  first  occupant, 
though  he  may  be  the  proprietor  of  the  land  above,  has  any  right  by  divert- 
ing the  stream  to  deprive  the  owner  of  the  land  below  of  the  speciiJ  benefit 
and  advantage  of  the  natural  flow  of  water  therein."  (^Mason  v.  Hill,  6 
B.  &  Ad.  24.)  SeeArkmright  v.  Gell  (6  Mees.  &  W.  220),  where  Parke, 
B.,  said,  "  The  object  of  the  judgment  in  Mason  v.  Hill  was  to  set  right 
the  mistaken  notion  which  had  got  abroad  in  consequence  of  certain  dicta 
in  Williams  v.  Morland  ( 2  B.  &  C.  910 ),  that  flowing  water  is  publici 
juris,  and  that  the  first  occupant  of  it  for  a  beneficial  purpose  may  appro- 
priate it"  And  see  Sampson  v.  HoddinoU  (1  C.  B.,  N.  S.  590;  5  W.  R. 
230),  where  it  was  said,  "  It  appears  to  us  that  all  persons  having  land  on 
the  margin  of  a  flowing  stream  have  by  nature  certain  rights  to  use  the 
water  of  the  stream,  whether  they  exercise  their  rights  or  not"  (Adopted 
by  Wood,  V.-C,  in  Oro»sley  v.  JAghtowler,  L.  R.,  3  Eq.  296.) 

To  constitute  a  watercourse  in  which  rights  may  be  acquired  by  user,  the  Channel  mast  be 
flow  of  water  must  possess  that  unity  of  character  by  which  the  flow  on  one  <l«fl°«d. 
person's  land  can  be  identified  with  that  on  his  neighbour's,  land.    Water 
which  squanders  itself  over  an  indefinite  surface  is  not  a  proper  subject- 
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matter  for  the  acquisition  of  a  right  hy  user.  {Briscoe  v.  Droughty  11  Jr. 
C.  L.  K.,  N.  S.  250.)  The  right  of  a  ripariaD  owner  to  the  lateral  tribu- 
taries or  feeders  of  the  main  stream  applies  to  water  flowing  in  a  defined 
and  natural  channel  or  watercourse,  and  does  not  extend  to  water  flowing 
over  or  soaking  through  land  previous  to  its  arrival  at  such  watercourse. 
iBroadbent  v.  BafMbottom,  25  I/.  J.,  Exch.  115.) 

The  owner  of  land  has  an  unqualified  right  to  drain  it  for  agricultural 
purposes,  in  order  to  get  rid  of  mere  surface  water,  the  supply  of  the  water 
being  casual  and  its  now  following  no  regular  definite  course;  and  a  neigh- 
bouring proprietor  cannot  complain  that  he  is  thereby  deprived  of  such 
water  which  otherwise  would  have  come  to  his  land.  ( Bawstron  v.  Taylor , 
11  Exch.  869.)  The  water  from  a  spring  flowed  in  a  gully  or  natural 
channel  to  a  stream  on  which  was  a  mill.  The  spring  having  been  cut  off 
at  its  source,  and  the  water  received  into  a  tank  as  it  rose  from  the  earth« 
by  the  licence  of  the  owner  of  the  soil  on  which  the  spring  rose:  it  was 
held,  that  an  action  lay  by  the  mill-owner  against  the  person  so  abstracting 
the  water.  {Dudden  v.  Guardiatu  of  Clviton  UnioUy  1  H.  &  N.  627;  26 
L.  J.,  Exch.  146.     See  Van  Breda  v.  Silherhauer,  L.  R.,  3  P.  C.  84.) 

As  to  what  is  a  defined  channel,  see  Briscoe  ▼.  Drought  (11  Ir.  C.  L.  R., 
N.  S.  250);  Ennor  v.  Barwell  (2  Giff.  410). 

If  the  course  of  a  subterranean  stream  be  well  known,  as  is  the  case  with 
many,  which  sink  underground,  pursue  for  a  short  space  a  subterraneous 
course  and  then  emerge  again,  it  never  would  be  considered  that  the  owner 
of  the  soil  under  which  the  stream  flowed  could  not  maintain  an  action  for 
the  diversion  of  it,  if  it  took  place  under  such  circumstances  as  would  have 
enabled  him  to  recover  if  the  stream  had  been  wholly  above  ground.  (P^r 
Pollock,  C.  B.,  Dickenson  v.  Grand  Junction  Canal  Company,  7  Ex.  300; 
adopted  by  Lord  Chelmsford,  Chasemore  v.  Bichards,  7  H.  L.  C.  349 ;  7 
W.  R.  685.  See  also  Dudden  v.  Guardians  of  Glutton  Union,  1  U.  &  N. 
630.) 

The  owner  of  land,  through  which  water  flows  in  a  subterraneous  course, 
has  no  natural  right  or  interest  in  it  which  will  enable  him  to  maintain  an 
action  against  a  landowner,  who,  in  carryiDg  on  mining  operations  on  his 
own  land  in  the  usual  manner,  drains  away  the  water  from  the  land  of  the 
first-mentioned  owner,  and  lays  his  well  dry.  Tindal^  C.  J.,  intimated  no 
opinion  whatever  as  to  what  might  be  the  rule  of  law,  if  there  had  been  an 
nnintcrmpted  user  of  the  right  ifor  more  than  the  last  twenty  years;  but  the 
court,  confining  themselves  strictly  to  the  facts  stated  in  the  bill  of  excep- 
tions, thought  the  case  was  not  to  be  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  that  it  rather  fell  within  that  principle 
which  gives  to  the  owner  of  the  soil  all  that  lies  beneath  his  surface;  that 
the  land  immediately  below  is  his  property,  whether  it  is  solid  rock,  or  porons 
ground,  or  venous  earth,  or  part  soil  and  part  water ;  that  the  person  who 
owns  the  surface  may  dig  therein,  and  apply  all  that  is  there  found  to  his 
own  puiposes  at  his  free  will  and  pleasure ;  and  that  if,  in  the  exercise  of 
such  right,  he  intercepts  or  drains  off  Uie  water  collected  from  underground 
springs  in  his  neighbour's  well,  this  iDConvcnience  to  his  neighbour  falls 
within  the  description  of  damnum  absque  injuria,  which  cannot  become  the 
ground  of  an  action.  (Acton  ▼.  Blundell,  12  Mces.  &  W.  363,  354.)  The 
same  principle  was  laid  down  by  the  House  of  Lords  in  Chasemore  ▼. 
Richards,  the  facts  of  which  case  are  stated,  p.  91,  post.  It  was  there 
said:  The  question  then  is,  whether  the  plaintiff  has  such  a  right  as  he 
claims  jure  natures  to  prevent  the  defendant  sinking  a  well  in  his  own 
p^und  at  a  distance  from  the  mill,  and  so  absorbing  me  water  percolating 
m  and  into  his  own  ground  beneath  the  surface,  if  such  absorption  has  the 
effect  of  diminishing  the  quantity  of  water  which  would  otherwise  find  its 
way  into  the  river  Wandle,  and  by  such  diminution  affects  the  working  of 
the  plaintiff's  mill  ?  It  is  impossible  to  reconcile  such  a  right  with  the 
natural  and  ordinary  right  of  landowners,  or  to  fix  any  reasonable  limits  to 
the  exercise  of  such  a  right.  Such  a  right  as  that  contended  for  by  the 
plaintiff  would  interfere  with,  if  not  prevent,  the  draining  of  land  by  the 
owner.  ^  Suppose,  as  it  was  put  at  the  bar  in  argument,  a  man  sank  a  well 
upon  his  own  land,  and  the  amount  of  percolating  water  which  found  a  way 
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into  it  had  no  fiensibie  effect  upon  the  quantity  of  water  in  the  river  which   Of  WatenoaisM. 

nm  to  the  plaintiff's  mill,  no  action  would  be  maintainable ;  but  if  many 

landowners  sank  wells  npon  their  own  lands,  and  thereby  absorbed  so  much 

of  the  percolating  water  by  the  united  effect  of  all  the  wells  as  would  sensibly 

and  injnrioasly  diminish  the  quantity  of  water  in  the  river,  though  no  one 

veil  alone  wonld  have  that  effect,  could  an  action  be  maintain^  against 

any  of  them,  and,  if  any,  which  ?  for  it  is  clear  that  no  action  could  be 

maintained  against  them  jointly.    ( Chasemore  v.  JRiekard$,  7  H.  L.  C. 

349 ;  see  also  Hammond  t.  Hallf  10  Sim.  551.)    In  such  a  case  as  Aeton 

Y.  Blmndell,  the  existence  and  state  of  the  underground  water  is  generally 

nnknown  before  the  well  is  made;  and  after  it  is  made  there  is  a  difficulty 

in  knowing  certainly  how  much,  if  any  Indeed,  of  the  water  of  the  well, 

when  the  ground  was  in  its  natural  state,  belonged  to  the  owner  in  right  of 

hia  property  in  the  soil,  and  how  much  belonged  to  that  of  his  neighbour, 

who,  in  dicing  a  mine  or  another  well,  may  possibly  be  only  taking  back 

hia  own.    These  practical  uncertainties  make  it  very  reasonable  not  to  apply 

the  rules  which  regulate  the  enjoyment  of  streams  and  waters  above  ground 

to  subterraneous  waters,  especially  when  the  result  would  be  to  prevent  the 

fnli  enjoyment  of  the  rights  of  property  in  the  neighbouring  owner,  and  to 

prevent  him  from  extracting  metals  or  minerals  from  his  own  soil,  or  making 

some  other  beneficial  use  of  it.    (^IHckenson  v.  Ghand  Junction  Canal 

Company,  7  Ex.  282. )    It  is  now  settled  by  several  authorities  that  no  action 

will  lie  against  a  man  who,  by  digging  or  cutting  drains  in  his  own  land, 

thereby  drains  his  neighbour's  land  either  by  intercepting  the  flow  of  the 

water  percolating  through  the  pores  of  the  soil,  and  which  but  for  such 

digging  or  draining  would  have  reached  his  neighbour's  land,  or  by  causing 

the  water  already  collected,  in  fact,  on  his  neighbour's  soil  to  percolate  away 

from  and  out  of  it.    {New  River  Company  y.  Johnson,  6  Jur.,  N.  S.  374, 

Q.  B.;  7  W.  R.  179.) 

In  JHekenson  y.  Grand  Junction  Canal  Company  (7  Exch.  282),  the 
Court  of  Exchequer  laid  down  that  an  action  would  lie  against  a  landowner 
lor  digging  a  well,  and  so  preventing  subterraneous  water  from  reaching 
-a  natural  surface  stream  which  it  would  otherwise  have  reached,  and  this 
whether  the  water  was  part  of  an  underground  watercourse,  or  would  have 
reached  the  stream  by  percolation  through  the  intervening  strata ;  but  this 
opinion,  and  the  dictum  of  Lord  JSllenbarovgh  in  BaUton  v.  JBemtead 
(1  Camp.  463),  have  been  overruled  by  the  decision  of  the  House  of  Lords 
in  CkoMemore  v.  Richard*  (7  H.  L.  C.  849),  affirming  the  judgment  of  the 
Court  of  Exchequer  Chamber,  2  H.  &  N.  168. 

A  local  act  authorized  a  company  to  enter  upon  lands  within  a  certain 
manor,  and  to  dig  and  search  for  any  spring  of  water,  and  to  convey  the 
water  from  such  springs  into  the  town  oi  South  Shields  for  the  use  of  the 
inhabitants  of  the  town  and  the  shipping  in  the  harbour.  It  provided  that 
the  company  should  not  take  the  water  from  any  spring,  streams  or  ponds, 
so  as  to  deprive  the  occupiers  of  lands  of  water  for  their  own  necessary  uses 
and  for  the  cattle  depasturing  therein.  The  company  had  the  power  to  lay 
down  pipes,  &c.,  and  the  i&abitants  with  the  consent  of  the  company 
might  obtain  tJie  water  by  pipes,  &c.,  to  communicate  with  the  company's 
pipes,  at  certain  charges  according  to  the  bore  of  the  pipes.  It  was  held, 
that  the  owners  or  occupiers  of  lands  within  the  manor  were  not  prevented 
by  the  act  from  sinking  wells  in  such  lands,  though  the  effect  might  be  to 
draw  off  the  water  from  the  company's  springs.  ( &uth  Shields  WaternrorJks 
Company  y.  Cookson,  15  L.  J.,  Ex.  315.) 

Tne  claimant  was  owner  of  an  estate  upon  which  was  a  pond  fed  by 
natural  springs,  and  the  defendants,  under  the  authority  of  an  act  of  parlia- 
ment giving  rights  to  compensation  under  the  Lands  Clauses  Act,  made  an 
excavation  m  unjoining  land,  the  immediate  effect  of  which  was  to  divert  the 
springs  and  dry  up  the  pond.  It  was  held,  that  had  the  act  been  that  of  an 
adjoining  proprietor,  there  wonld  be  no  right  of  action,  and  that  there  was 
BO  right  to  compensation  under  section  69  of  the  Lands  Clauses  Act.  (Rey. 
y.  Metropolitan  Board  of  Works,  3  B.  &  S.  710;  11  W.  R.  492.)  A 
landowner,  however,  will  be  restrained  from  making  a  drain  in  his  own  land 
by  which  water  flowing  in  a  defined  surface  channS  through  adjoining  land 
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is  withdrawn.    (^Grand  Junction  Canal  Company  y.  Shugar,  L.  R.,  6  Cb. 
483.) 

At  common  law  a  proprietor  of  land  adjoining  a  river  has  a  right  to 
raise  the  banks,  from  time  to  time  as  occasion  may  require,  npon  his  own 
land,  so  as  to  confine  the  flood-water  within  the  banks,  and  to  prevent  it 
from  overflowing  his  land,  with  this  single  restriction,  that  he  does  not 
thereby  occasion  any  injury  to  the  lands  or  property  of  other  persons.  (BeoB 
V.  Trafford,  1  B.  &  Ad.  874 ;  S,  C,  in  error,  8  Bing.  204 ;  1  M.  &  Scott, 
401;  2  Cromp.  &  Jerv.  265;  2  Tyrw.  201.)  The  proprietor  of  lands  along 
which  there  is  a  flood  stream  cannot  obstrnct  its  old  coarse  by  a  new  water- 
way, to  the  prejadice  of  the  proprietor  of  lands  on  the  opposite  side. 
Thos,  a  propnetor  of  land  on  the  bank  of  a  river,  who  had  commenced  the 
building  of  a  monnd,  which,  if  completed,  would,  in  times  of  ordinary 
flood,  have  thrown  the  waters  of  the  river  on  Uie  grounds  of  a  proprietor 
on  the  opposite  bank,  so  as  to  overflow  and  injure  them,  was  restrained  by 
a  perpetual  interdict,  in  Scotland,  from  the  further  erection  of  any  bulwark, 
or  other  work,  which  might  have  the  effect  of  diverting  the  stream  of  the 
river,  in  time  of  flood,  from  its  accustomed  course,  and  throwing  the  same 
on  Uie  lands  of  the  other  proprietor;  Lord  Chancellor  Lyndhurgt  observing, 
that  it  was  clear,  beyond  the  possibility  of  a  doubt,  that  by  the  law  of 
England,  such  an  operation  could  not  be  carried  on.  {Menziei  v.  BreadaU 
hanet  3  Bligh,  N.  S.  414,  418.)  A  proprietor  of  land  on  the  seashore  has 
a  right  to  erect  any  works  he  thinks  proper,  for  the  purpose  of  protecting  it 
against  the  inroads  of  the  sea,  though  such  works  may  be  injurious  to  a 
neighbouring  proprietor.  {Rex  v.  Pagham  OommisHonert  of  Sewers,  8 
B.  &  C.  355.)  But  this  principle  is  not  applicable  to  a  riparian  proprietor 
on  a  tidal  river.    {Att.-Gen.  v.  Lon$daU,  ti.  R.,  7  £q.  377.) 

A  riparian  proprietor  has  a  right  to  the  natural  stream  of  water  flowing 
through  the  land  in  its  natural  state ;  and  if  the  water  is  polluted  by  a 
proprietor  higher  up  the  stream  so  as  to  occasion  damage  in  law,  though 
not  in  fact,  to  the  inferior  proprietor,  it  gives  him  a  go^  cause  of  action 
against  the  superior  proprietor,  unless  the  latter  has  gained  by  long  enjoy- 
ment or  grant  a  right  to  pollute.  ( Wood  v.  Waud,  3  Ex.  748 ;  but  see 
Weeks  V.  Heward,  10  W.  R.  557.)  The  natural  right  to  purity  extends  to 
subterranean  water.  {Hodgkinson  v.  Ennor^  4  B.  &  S.  229;  11  W.  R. 
775;  Turner  v.  Mirfield,  84  Beav.  390.) 

If  land  with  a  run  of  water  upon  it  be  sold,  the  water  passes  with  the  land. 
{Canham  v.  FUK  2  Cr.  &  Jcr.  126;  2  Tyrw.  156.)  It  was  laid  down  by 
Chunnell,  B.  and  Polloekf  C.  B.,  that  if  a  riparian  proprietor  grants  to  some 
one,  not  such  a  proprietor,  a  right  to  abstract  water  from  the  stream,  the 
grantee  can  sue  only  the  grantor  for  interference.  Bramwell,  B.,  said,  that 
in  his  opinion  riparian  rights  were  presumably  grantable  like  oUier  rights 
of  property.    (Nuitalt  v.  Bracewell,  L.  R.,  2  Ex.  1.) 

An  allegation  that  the  plaintiff  was  possessed  of  mines,  lands  and  pre- 
mises, and  of  ri^ht  ought  to  have  had  and  enjo^',  and  still  of  right  ought 
to  have  and  enjoy,  the  water  of  a  stream  which  had  been  used  to  flow 
alongside  the  lands  and  premises,  is  not  supported  by  proof  that  the  plain- 
tiff was  a  lessee  of  mines  under  lands  adjoining  the  stream,  with  a  grant 
from  the  surface  owner  of  the  use  of  the  water  for  colliexy  purposes. 
(^Insole  V.  Jamesy  1  H.  &  N.  243.) 

Every  proprietor  of  lands  on  the  banks  of  a  natural  stream  has  a  right  to 
use  the  water,  provided  he  so  uses  it  as  not  to  work  any  material  injury  to 
the  rights  of  the  proprietors  above  or  below  him  on  the  stream,  and  may 
begin  to  exercise  that  right  whenever  he  will.  {Sampson  v.  Hoddinott^  1 
a  B.,  N.  S.  590;  3  Jur.,  N.  S.  243;  26  L.  J.,  C.  P.  148.)  By  usage  he 
may  acquire  a  right  to  use  the  water  in  a  manner  not  justified  by  his 
natural  rights:  but  such  acquired  right  has  no  operation  against  the  natural 
rights  of  a  landowner  higher  up  the  stream,  unless  the  user  by  which  it 
was  acquired  affecte  the  use  that  he  himself  has  of  the  stream,  or  his  power 
to  use  it,  so  as  to  raise  the  presumption  of  a  grant,  and  so  render  the  tene- 
ment above  a  servient  tenement  (/^.)  Independently  of  any  particular 
enjoyment  which  another  has  been  accustomed  to  have,  every  person  is 
cntitied  to  the  benefit  of  a  flow  of  water  in  his  own  lands,  without  diminu** 
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tioD  or  alteration;  bat  an  adverse  right  may  exist,  foanded  on  the  occapa- 
tion  of  another;  and  althoogh  the  stream  be  either  diminished  in  quantitj, 
or  even  cormpted  in  quality,  as  by  means  of  the  exercise  of  certain  trades, 
yet  if  the  occupation  of  the  party  so  taking  or  using  it  hath  existed  for  so 
long  a  time  as  may  raise  the  presomption  of  a  grants  the  other  party,  whose 
land  is  below,  must  take  the  stream  subject  to  such  adverse  right.  Before 
the  Stat.  2  &  3  Will.  4,  c.  71,  twenty  years'  exclusive  enjoyment  of  water 
in  any  particular  manner  afforded  a  strong  presumption  of  right  in  tiie  party 
90  oijoying  it,  derived  from  grant  or  act  of  parliament.  {Bealey  v.  ahaw, 
6  East,  208;  Cox  v.  MaUhewM,  1  Vent.  237;  2  Wms.  Sannd.  113  b.  See 
Dewhirst  v.  Wrigley,  1  C.  P.  Coop.  329.) 

In  PreicaU  v.  Phillips  (cited  6  East,  213;  5  B.  &  Ad.  23;  2  Nev.  & 
Han.  747 ),  it  was  ruled,  "  that  nothing  short  of  twenty  years'  undisturbed 
possession  of  water  diverted  from  the  natural  channel,  or  raised  by  a  weir, 
could  give  a  party  an  adverse  right  against  those  whose  lands  lay  lower  down 
the  stream,  and  to  whom  it  was  injurious;  and  that  a  possession  of  above 
nineteen  years,  which  was  shown  m  that  case,  was  not  sufficient."  (See 
Omp  v.  Matthews,  1  Ventr.  237,  cited  6  B.  &  Ad.  25.) 

Previously  to  the  stat.  2  &  S  Will.  4,  c.  71  {ante,  p.  1 — 28),  the  acqui- 
escence of  lessees  would  not  bind  the  landlord,  nor  that  of  tenants  the 
reversioner.  Thus  where  A.,  who  was  tenant  for  life  with  a  power  of 
jtnnturing,  which  he  afterwards  executed,  and  in  1747  gave  a  licence  to  B. 
to  erect  a  weir  on  a  river  in  A.'s  soil,  for  the  purpose  of  watering  B.'s 
meadow,  then  A.  died  and  the  jointress  entered,  and  continued  seised  till 
1799,  when  the  tenant  of  A.'s  farm  diverted  the  water  from  tihe  weir,  upon 
which  the  tenant  of  B.'s  farm  brought  an  action  on  the  case  for  diverting 
the  water;  the  court  were  of  opinion  that  the  uninterrupted  possession  of 
the  water  for  so  m&ny  years,  with  the  acquiescence  of  the  particular  tenants 
for  life,  would  not  affect  the  reversioner,  although  they  refused  to  disturb  a 
verdict  which  had  passed  for  the  plaintiff,  inasmuch  as  it  would  not  con- 
clude the  rights  of  the  parties.  {BradJntry  v.  6frinsell,  2  Wms.  Saund. 
516.)  Evidence  of  user  for  twenty  years  of  a  head  stock  to  pen  up 
a  rimlet  was  held  insufficient  evidence  for  raising  the  presumption  of  a 
grant  to  warrant  its  continuance  to  the  injury  of  church  land;  for  if  the 
preceding  vicar  had  made  such  a  grant,  it  would  not  have  bound  his  suc- 
cessor. (  Wall  V.  Mxon,  3  Smith's  R  316.  See  Barker  v.  JRiehardsoH, 
11  East,  372.) 

The  right  of  diverting  water,  which  in  its  natural  course  would  flow  over 
or  along  the  land  of  a  riparian  owner,  and  of  conveying  it  to  the  land  of  the 
party  diverting  it,  can  be  created  according  to  the  law  of  England  only  by 
grant,  or  by  long-continued  enjoyment  from  which  the  existence  of  a  former 
grant  may  be  reasonably  presumed,  or  by  statute.  Such  an  easement 
exists  for  the  benefit  of  the  dominant  owner  alone,  and  the  servient  owner 
acquires  no  right  to  insist  on  its  continuance,  of  to  ask  for  damages  on  its 
abandonment  (Per  Coekhum,  C.  J.,  Mason  v.  Shrewshury  and  Hereford 
Bailway  Company,  L.  B.,  6  Q.  B.  587.) 

The  right  to  a  fishing  weir  may  be  acquired  in  non-navigable  rivers  by 
grant  from  other  riparian  owners,  or  by  enjoyment,  or  by  any  means  by 
which  such  rights  may  be  constituted.  (Rolle  v.  Whyte,  L.  K.,  3  Q.  B. 
286;  Leeonfield  v.  Lonsdale,  L.  R.,  5  C  P.  657.) 

A  right  to  pollute  the  water  of  a  stream  may  be  acquired  by  prescrip- 
tion, \Baxendale  v.  M* Murray,  L.  R.,  2  Ch.  790. )  If  a  prescriptive  right 
can  be  acquired  of  draining  the  sewage  of  a  town  into  a  stream  to  the  in- 
jury of  a  riparian  proprietor,  it  can  only  be  acquired  by  the  continuance  of 
a  perceptible  amount  of  injury  for  twenty  years.  (  Ooldsmid  v.  Tunhridge 
Wells  Improvement  Commissioners,  L.  R.,  1  Ch.  349.) 

No  right  to  the  uninterrupted  flow  of  subterranean  water  which  percolates 
in  an  undefined  course  can  be  acquired  by  prescription.  ( Chaseinore  v. 
Richards^  7  H.  L.  C.  349.)  The  facts  of  that  case  appear  from  the  follow- 
ing opinion  of  the  judges,  which  was  acted  on  by  the  House  of  Lords.  It 
appears  by  the  facts  that  are  found  in  this  case,  that  the  plaintiff  is  the 
oecnpier  of  an  ancient  mill  on  the  river  Wandle,  and  that  for  more  than 
sixty  years  before  the  present  action  he  and  all  the  preceding  occupiers  of 
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Of  WateroocwM.  the  mill  used  and  enjoyed,  as  of  right,  the  flow  of  the  river  for  the  pnrpofle 
of  working  their  mill.  It  also  appears  that  the  river  Wandle  is,  and  always 
has  been,  supplied  above  the  plaintiff's  mill  in  part  b^  the  water  produced 
by  the  rainfall  on  a  district  of  many  thousand  acres  m  extent,  comprising 
the  town  of  Croydon  and  its  vicinity.  The  water  of  the  rainfall  sinks  into 
the  ground  to  various  depths,  and  then  flows  and  percolates  through  the 
strata  to  the  river  Wandle,  part  rising  to  the  surface  and  part  finding  its 
way  underground  in  courses  which  continually  vary.  The  defendant  repre~ 
sented  the  members  of  the  Local  Board  of  Health  of  Croydon,  who,  for 
the  purpose  of  supplying  the  town  of  Croydon  with  water,  and  for  other 
sanitary  purposes,  sank  a  well  in  their  own  land  in  the  town  of  Croydon, 
and  about  a  quarter  of  a  mile  from  the  river  Wandle,  and  pumped  up  large 
quantities  of  water  from  their  well  for  the  supply  of  the  town  of  Croydon, 
and  by  means  of  the  well  and  the  pumping  the  Local  Board  of  Health  did 
divert,  abstract  and  intercept  underground  water,  but  underground  water 
only,  that  otherwise  would  haye  flowed  and  found  its  way  into  the  river 
Wandle,  and  so  to  the  plaintiff's  mill ;  and  the  quantity  so  diverted,  ab- 
stracted and  intercepted,  was  snfiScient  to  be  of  sensible  value  towards  the 
working  of  the  plaintiff's  mill  The  question  was,  whether  the  plaintiff 
could  maintain  an  action  against  the  defendant  for  this  diversion,  abstraction 

and  interception  of  the  underground  water In  such  a  case  as  the 

present,  is  any  right  derived  m>m  the  use  of  the  water  of  the  riyer  Wandle 
for  upwards  of  twenty  years  for  working  the  plaintiff's  mill  ?  Any  such 
right  affsinst  another,  founded  upon  length  of  enjoyment,  is  supposed  to 
haye  onginated  in  some  grant  which  is  presumed  from  the  owner  of  what 
is  sometimes  called  the  servient  tenement  But  what  grant  can  be  presumed 
in  the  case  of  percolating  waters  depending  upon  the  quantity  of  rain  fall- 
ing, or  the  natural  moisture  of  the  soil,  and  m  the  absence  of  any  visible 
means  of  knowing  to  what  extent,  if  at  all,  the  enjoyment  of  the  plaintiff's 
mill  would  be  affected  by  any  water  percolating  in  and  out  of  the  defend- 
ant's or  any  other  land  ?  The  presumption  of  a  grant  only  arises  where 
the  person  against  whom  it  is  to  be  raised  might  have  prevented  the  exer- 
cise of  the  subject  of  the  presumed  grant ;  but  how  could  he  prevent  or 
stop  the  percolation  of  water  ?    {Chasemore  v.  Richards,  7  H.  L.  C.  349.) 

Where,  however,  a  grant  was  made  of  all  streams  of  water  that  might 
be  found  in  certain  closes,  it  was  held  that  the  grantor  and  those  claiming 
under  him  could  not  work  mines  so  as  to  divert  underground  water  from 
wells  in  the  closes.    (  ^Vhit€hsad  y.  Parks,  2  H.  &  N.  870.) 

Although  every  one  in  building  is  bound  so  to  construct  his  house  as  not 
to  overhang  his  neighbour's  property,  and  to  construct  his  roof  in  such  a 
manner  as  not  to  throw  the  ram  water  upon  the  neighbouring  land  (11  Hen. 
7,  f.  257);  yet  a  right  by  user  for  twenty  years  and  upwards  for  the  owner 
to  project  his  wall  or  eaves  over  the  boundary  line  of  his  property,  or  to 
discharge  the  rain  running  from  the  roof  of  his  house  upon  the  adjoining 
land,  has  been  recognized.  (Tfiomas  v.  Thomas,  2  Cr.  M.  &  R.  84.  See 
Wright  v.  Williams,  1  Mees.  &  W.  77;  Lady  Bromm^s  case,  cited  in 
Slaney  v.  Pi^ott,  Palm.  446;  Com.  Dig.  Action  on  Case  for  Nuisance  (A.); 
BatefCs  case,  9  Rep.  50,  n.  (J);  Vin.  Abr.  Nuisance  (G.  5).)  The  occupier 
of  a  house  who  has  a  right  to  have  the  rain  fall  from  the  eaves  of  it  upon 
another  man's  land,  cannot  put  up  spouts  to  collect  that  rain  and  discharge 
it  upon  such  land  in  a  bod^.  (^Reynolds  v.  Clarke,  Ld.  Raym.  1399.)  If 
one  has  a  right  to  enter  mto  the  yard  of  another,  and  he  fixes  a  spout 
there  to  discharge  water  upon  the  plaintiff's  land,  trespass  will  not  lie,  but 
case.    (Reynolds  v.  Clarke,  1  Str.  634;  8  Mod.  272;  Fort.  212.) 

Building  a  roof  with  eaves,  which  discharge  rain  water  by  a  spout  into 
adjoining  premises,  is  an  injury  for  which  the  landlord  of  such  premises 
may  recover  as  reversioner,  while  they  are  under  demise,  if  the  jury  think 
there  is  a  damage  to  the  reversion.  (^Ttwker  v.  Nefiman,  11  Ad.  &  £11. 
40.)  It  was  said  by  Lord  Ahinger,  C.  B.,  ''that  if  water  from  the  spout 
of  the  eaves  of  a  row  of  houses  has  flowed  into  an  adjoining  yard,  and  been 
there  used  for  twenty  years  by  its  occupiers,  that  the  owners  of  the  houses 
had  not  contracted  an  obligation  not  to  alter  the  construction  so  as  to  im- 
pair the  flow  of  water."    iArknright  v.  Gell,  5  Mees.  &  W.  288.) 
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The  flow  of  water  for  twenty  years  from  the  eaves  of  a  hoose  will  not    of  Watereooraos. 

gife  a  right  to  the  neighbour  to  insist  that  the  houses  shall  not  be  palled  ■ 

down«r  altered  so  as  to  diminish  the  quantity  of  water  flowing  from  the 
roof.  (  Wood  V.  Waudy  8  Exch.  748;  Oreatrex  y.  Hay  ward,  8  £xch.  293, 
»4.) 

A  declaration  in  case  stated  that  the  defendant,  being  possessed  of  a 
measoage  adjoining  a  garden  of  the  plaintiff,  erected  a  cornice  upon  his 
messuage,  projecting  over  the  garden,  by  means  whereof  rain  water  flowed 
from  the  cormce  into  the  garden  and  damaged  the  same,  and  the  plaintiff 
had  been  incommoded  in  the  possession  and  enjoyment  of  his  garden.  It 
wss  held,  that  the  erection  of  the  cornice  was  a  nuisance,  from  which  the 
law  would  infer  injury  to  the  plaintiff;  and  that  he  was  entitled  to  maintain 
an  action  in  respect  thereof,  without  proof  that  rain  had  fallen  between  the 
period  of  the  erection  of  the  cornice  and  the  commencement  of  the  action. 
(jFby  y.  Prentiee,  1  C.  B.  828.)  It  was  held,  also,  that  the  declaration  wan 
not  to  b«  construed  as  alleging  a  trespass.    {Ih.) 

The  natural  rights  of  a  riparian  proprietor  ars  limited  to  natural  streams,  Artiflctai  water, 
and  do  not  attach  in  the  case  of  artiflcial  watercourses.    {Sampson  y.  counea  of  a  per- 
Boddinott,  1  C.  B.,  N.  S.  590.)    Prescriptive  rights,  however,  may  be  ac-  ""•"*  chawcter. 
quired  in  artificial  watercourses  of  a  permanent  character.    Thus  it  has 
been  laid  down  that  a  watercourse,  though  artificial,  may  have  been  origi- 
nally made  under  such  circumstances,  and  have  been  so  used,  as  to  give  all 
the  rights  that  the  riparian  proprietors  would  have  had  if  it  had  been  a 
natural  stream;  and  therefore  an  action  will  lie,  by  one  riparian  proprietor 
against  another,  for  the  pollution  and  diversion  of  a  watercourse,  although 
it  is  artificial,  and  was  made  by  the  hand  of  man.    ( Suteliffe  v.  Booths  32 
L.  J..  Q.  B.  136.    See  also  Beeston  v.  Weate,  6  £1.  &  Bl.  986;  Gaved  v. 
Martyn,  19  C.  B.,  N,  S.  732;  14  W.  R.  62;  Ivimeyy.  Stocker,  L.  R.,  1  Ch. 
896;  Ponfell  y.  Bvtl&r,  I.  R.,  5  C.  L.  809.) 

Where  the  enjoyment  of  an  artificial  watercourse  depends  on  temporary  Of  a  temporaiy 
circumstances,  no  right  to  the  uninterrupted  flow  of  water  can  be  acquired  cbarMter. 
by  presxription  against  the  creator  of  the  stream.    Thus  it  was  held  in  ^o  ^s^'  ^^  °"- 
Arhwriffht  v.  Gell  (6  M.  &  W.  203),  that  a  party  receiving  water  drained  Sn  S'SSSi^STbr 
from  a  mine  has  no  right  to  compel  the  owners  of  the  mine  to  continue  such  preBciiption 
dischaige.     The  right  or  interest  which  the  proprietor  of  the  surface  where  against  creator 
the  stream  issued  rorth,  or  his  grantees,  would  nave  in  such  a  watercoarse,  ^  Bt'«A°>« 
at  common  law,  independently  of  the  effect  of  user  under  the  stat.  2  &  3 
Win.  4,  c  71,  was  to  use  it  for  any  purpose  to  which  it  was  applicable  so 
long  as  it  continued  there.  An  user  for  twenty  years,  or  a  longer  time,  would 
be  no  presumption  of  the  right  to  the  water  in  perpetuity;  for  such  a  grant 
would  in  truth  be  neither  more  nor  less  than  an  obligation  on  the  mine  owner 
not  to  work  his  mines  by  the  ordinary  mode  of  getting  minerals  below  the 
bed  dndned  by  that  watercourse,  and  to  keep  the  mines  flooded  up  to  that 
level,  in  order  to  make  the  flow  of  water  constant  for  the  benefit  of  those  who 
bad  used  it  for  some  profitable  purposes.    Lord  AHnger,  C.  B.,  said,  "  The 
whole  purview  of  the  stat.  2  &  8  Will.  4,  c.  71,  shows,  that  it  applies  only 
to  such  rights  as  would  before  the  act  have  been' acquired  by  the  presamp- 
tion  of  a  grant  from  long  user.    The  act  expressly  requires  enjoyment  for 
different  periods,  ^foitkout  interruption^*  and  therefore  necessarily  imports 
such  an  user  as  could  be  interrupted  by  some  one  'capable  of  resisting  the 
daim,'  and  it  also  requires  it  to  be  of  right    But  the  use  of  the  water  in 
this  case  could  not  be  the  subject  of  an  action  at  the  suit  of  the  proprietors 
of  the  mineral  field  lying  below  the  level  of  the  Cromford  Sough,  and  was 
incapable  of  interruption  by  them  at  any  time  during  the  whole  period,  by 
any  reasonable  mode ;  and  as  against  them  it  was  not  'of  right,'  they  had 
no  interest  to  prevent  it ;  and  until  it  became  necessary  to  drain  the  lower 
part  of  ^e  field,  indeed  at  all  times,  it  was  wholly  immaterial  to  them  what 
oecame  of  the  water,  so  long  as  their  mines  were  freed  from  it.    We  there- 
fore think,  that  the  plaintiffs  never  acquired  any  right  to  have  the  stream 
of  water  continued  in  its  former  channel,  either  by  the  presumption  of  a 
grant,  or  by  the  recent  statute,  as  against  the  owners  of  the  lower  level  of 
the  mineral  field,  or  the  defendants  acting  by  their  authority,  and  therefore 
our  judgment  must  be  for  the  defendants."    (^Arhwright  v.  Oell,  5  Mecs. 
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&  £11.  671.)    The  right  of  a  party  to  an  artificial  watercourse,  as  against 

the  partj  creating  it,  mnst  depend  upon  the  character  of  the  watercourse, 
and  the  circamstances  under  which  it  was  created.  The  flow  of  water 
from  a  drain,  made  for  the  purpose  of  agricultural  improvements,  does  not 
give  a  right  to  the  neighbour  so  as  to  preclude  the  proprietor  from  altering 
the  level  of  his  drain  for  the  improvement  of  his  land.  ( Chreatrex  v.  Hay- 
ward,  8  £xch.  291 ;  22  L.  J.,  Ex.  137.) 

Where  the  owners  of  a  colliery  had  suffered  the  water  pumped  out  of 
their  colliery  to  flow  along  an  artificial  channel,  it  was  held,  that  in  the 
absence  of  any  grant  or  prescriptive  title,  no  action  lay  by  the  owner  of 
land  through  which  the  water  had  been  so  accustomed  to  flow  against  an 
owner  of  land  above,  and  through  whose  land  the  sough  likewise  passed, 
for  diverting  such  water;  for  the  owners  of  a  colliery  thus  getting  rid  of  a 
nuisance  to  their  works,  by  discharging  the  water  into  such  sough,  could 
not  be  considered  as  giving  it  to  one  more  than  to  others  of  the  proprietors 
of  the  land  through  which  such  sough  had  been  constructed,  but  that  each 
^  might  take  and  use  what  passed  through  his  land,  and  the  proprietor  of  the 
land  below  had  no  right  to  any  part  of  that  water  until  it  had  reached  his 
own  land,  nor  had  he  any  right  to  compel  the  owners  aboTe  to  permit  the 
water  to  flow  through  their  land  for  his  benefit  (  Wood  v.  Wavd,  3  Exch. 
748;  18  L.  J.,  Ex.  305;  18  Jnr.  472.  See  Wardle  v.  Brocklohurtt,  Ell.  & 
£11. 1058.)  "In  Wood  v.  Wavd  there  were  several  questions  brought  before 
the  court.  One  was,  whether  the  plaintiffs  had  a  cause  of  action  against 
the  defendants  for  diverting  the  waters  of  two  artificial  watercourses.  The 
facts  appear  to  be  that  those  watercourses  had  been  formed  for  the  purpose 
of  drainmg  some  coal  pits.  The  water  had  continued  to  flow  for  more  than 
sixty  years  across  part  of  the  defendants'  land  and  then  across  the  plain- 
tiffs' ;  and  there  seems  no  doubt  that  the  colliery  ownen  had  acquired  a 
right  to  discbarge  the  water  on  the  defendants'  land  as  long  as  they  pleased, 
and  the  defendants  had  also  acquired  a  right  to  discharge  the  water  then 
brought  on  their  own  land  on  to  the  plaintiffs'.  But  the  Court  of  Exchequer 
decided,  following  their  previous  decision  in  Arkwrigkt  v.  Oell,  that  inas- 
much as  it  was  obvious  that  the  coal-owners  only  discharged  the  water  for 
the  purpose  of  getting  rid  of  it,  and  therefore  onl^  for  a  temporary  pur- 
pose, there  was  no  enjoyment  as  a  matter  of  right  m  that  water  as  against 
the  coal-owners.  And  they  followed  this  up  much  further,  for  they  held 
that,  inasmuch  as  the  proprietor  of  land  below  had  acauired  no  right  to 
require  the  coal-owners  to  continue  to  allow  the  water  to  now  for  his  l^nefit, 
80  he  had  acquired  no  right  as  a^inst  the  owners  of  the  intermediate  land 
to  continue  to  allow  the  water  which  in  fact  flowed  from  the  coal  pits  to  flow 
as  it  had  done.  '  He  has  no  right,'  they  say, '  to  compel  the  owners  above 
to  permit  the  water  to  flow  through  their  land  for  his  benefit ;  and  conse- 
quently has  no  right  of  action  if  they  refuse  to  do  so.' "  {Per  Black- 
httm,  J.,  Mourn  v.  Shrewsbury  and  Hereford  Railway  Company,  L.  R., 
6  Q.  B.  584.) 

Where  mine  owners  made  an  adit  through  their  lands  to  drain  the  mine, 
which  they  afterwards  ceased  to  work,  and  the  owner  of  a  brewery,  throngfa 
whose  premises  the  water  flowed  for  twenty  years  after  the  working  had 
ceased,  had  during  that  time  used  it  for  brewing ;  it  was  held,  that  he 
thereby  gained  a  right  to  the  enjoyment  of  the  water  in  an  unpolluted 
state,  and  that  the  owners  of  other  mines  who  were  not  connected  with,  and 
did  not  claim  under  the  makers  of  the  adit,  could  not  work  Uieir  mines  so 
as  to  pollute  the  water.    {Magor  t.  Chadwick,  11  Ad.  &  El.  686.) 

As  to  whether  a  person  having  a  mere  permission  from  a  riparian  owner 
to  take  water  out  of  a  stream  can  maintam  an  action  against  a  wrongdoer 
for  diverting  or  fouling  the  stream  higher  up,  see  Whaley  v.  Laing  (8  H. 
&  N.  675).  The  Stockport  Waterworks  Company  sued  Potter  for  fouling 
the  water  of  the  river  Mersey  coming  to  their  works  through  a  tunnel 
which  they  had  made  under  a  grant  from  a  riparian  proprietor.  It  was 
held,  that  they  were  not  entitled  to  sue.  {Stockport  WaterworJes  Com^ 
pang  v.  Potter,  3  H.  &  C.  800.) 
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Be£<NPe  the  statute  2  &  3  Will.  4,  c.  71,  twentj  years'  exclasive  enjoy- 
ment of  water  in  any  particular  manner  afforded  a  strong  presumption  of 
right  in  the  party  so  enjoying  it  derired  from  grant  or  act  of  parliament. 
{Bealey  v.  Sham,  6  East,  208.)  The  long  enjoyment  of  a  watercourse  is 
the  best  evidence  of  right  and  raises  a  presumption  of  an  agreement:  and 
proof  of  a  special  licence,  or  that  it  was  limited  in  point  of  time,  must 
come  from  the  party  who  opposes  the  right.  (^Fineh  r,  Rethridger^  2 
Yem.  390;  GilL  £q.  C.  3.)  The  enjoyment  of  water  drawn  from  a  brook 
along  an  artificial  channel,  and  acts  done  by  the  owner  of  the  dominant 
tenement  upon  the  servient  tenement,  which,  without  the  existence  of  an  ease- 
ment, would  be  tortious  and  actionable,  may  be  evidence  of  a  right  in  the 
owner  of  the  dominant  tenement  to  the  use  of  the  water.  (Beetton  t. 
WeaUy  5  £L  &  Bl.  986;  25  L.  J.,  Q.  B.  115;  2  Jnr.,  N.  S.  540.) 

An  ancient  watercourse  which  had  supplied  D.'s  mill,  had  been  in  1824, 
and  thence  until  1826,  obstructed  by  a  new  road  which  was  made  across  it, 
and  the  supply  of  water  having  been  thus  cut  off,  a  new  watercourse  was 
eonstrocted  by  D.  to  supply  his  mill  through  the  lands  of  A.  (through  which 
the  original  watercourse  bad  passed),  and  L.,  in  1853,  obstructed  the  new 
watercourse.  The  lands  of  L.  had  been  in  the  occupation  of  tenants  from 
1827  to  1853.  The  reversioner  did  not  reside  upon  them,  and  the  rents 
were  received  by  a  barrister  living  in  Dublin,  but  who  occasionally  came  to 
Cork  (where  the  lands  were  situate)  and  lodged  in  the  neighbourhood.  An 
action  having  been  brought  by  L.  against  D.,  for  removing  the  obstruction 
to  the  watercourse,  the  latter  claiming  a  title  to  the  flow  of  the  water,  and 
the  judge  having  left  to  the  jury  the  presumption  of  a  grant  to  D.,  and 
having  also  told  them  that  they  should  be  satisfied  that  such  grant  bad  been 
actually  executed  in  fact :  it  was  held,  by  the  majority  of  the  Court  of 
Exchequer  Chamber,  that  there  was  sufficient  evidence  to  leave  to  the  jury 
a  question  of  presumption  of  a  grant  to  D.  QDeeble  v.  Zdnekan,  12 
Ir.  Com.  Law  Rep.,  N.  S.  1,  Exch.  Cham.)  It  was  held  also,  by  the 
majority  of  the  court,  that  the  jury  should  not  have  been  required  to  find 
that,  as  a  matter  of  fact,  a  deed  of  grant  had  been  actually  executed. 
(lb).  Where  the  defendant  had  for  many  years  past  penned  back  a  stream 
for  the  purposes  of  irrigation,  in  consequence  of  which  the  water  had  per- 
colated through  a  porous  and  gravelly  soil  into  the  plaintiff's  land  ;  but 
this  percolation  had  been  insensible  and  unknown  by  tine  plaintiff  until  the 
land  was  applied  for  building  purposes,  the  court  held  that  no  right  to 
cause  such  percolation  was  acquired  by  the  user,  and  that  the  adjoining 
owner,  on  receiving  injury  from  it  upon  erecting  a  house,  might  bring  an 
action  for  it.  (^Cooper  v.  Barber,  3  Taunt.  99.)  Under  a  canal  act,  mill 
owners  within  a  specified  distance  of  the  canal  were  entitled  to  use  the 
water  for  the  purpose  of  condensing  the  steam  used  for  working  their 
engines.  In  an  action  against  such  a  mill  owner,  the  declaration  charged 
that  he  abstracted  more  water  than  was  sufficient  to  supply  the  engine 
with  cold  water  for  the  purpose  of  condensing  the  steam,  and  that  he 
applied  the  water  to  other  and  different  purposes  than  condensing  steam. 
The  plea  alleged  an  user  by  him,  as  occupier  of  the  mill,  of  the  water,  as  of 
right,  and  wiSiont  interruption  for  twenty  years  for  other  purposes  than 
condensing  steam ;  to  wit,  for  the  purpose  of  supplying  the  boiler  of  the 
engine,  and  of  generating  steam  for  working  the  engine,  and  of  supplying 
a  certain  dstem,  to  wit,  a  cistern  on  the  roof  of  a  certain  engine  house.  It 
was  held,  that  the  plea  was  bad,  as  the  company  had  no  right  to  grant  the 
water  for  other  purposes  than  for  condensing  steam,  and  that  no  such  right 
oonld  consequently  be  inferred  from  a  twenty  years'  user  by  the  defendant. 
{Roekdale  Canal  Company  v.  Badcliffe,  18  Q.  B.  287 ;  18  L.  J.,  Q.  B.  297.) 

For  the  nature  of  the  enjoyment  requisite  for  obtaining  under  the  Pre- 
scription Act  acquired  rights  with  regard  to  water,  see  the  note  to  2  &  3 
Will.  4,  c  71,  s.  2,  ante,  p.  9. 

By  a  deed  between  A.,  the  owner  of  Greenacre,  and  B.,  the  ovruer  of 
Blackacre,  it  was  agreed  that  A.  should  have,  during  the  first  ten  days  of 
every  month,  for  the  purpose  of  irrigation,  all  the  water  of  a  stream  which 
flowed  through  Greenacre  into  Blackacre,  and  that  at  all  other  times  the 
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Prescription, 


Of  Waterooanea.    water  should  be  ander  the  control  and  at  the  disposal  of  B.  and  his  assigns, 
■  and  should  be  allowed  to  flow  in  a  free  and  nnintermpted  coarse  towards 
and  into  Blackacre,  throngh  a  channel  therein  partially  described,  and 
that  the  owner  of  Greenacre  shonld  cleanse  and  repair  the  said  channel, 
with  liberty  for  B.,  his  heirs,  &c,  to  do  so  on  his  default.    It  was  held, 
that  this  deed  operated  as  a  grant  to  B.  of  an  easement  of  the  watercourse 
therein  described  at  all  times  except  the  first  ten  days  of  each  month,  and 
that  he  thereby  acquired  a  right  in  respect  of  that  channel,  and  that  an 
alteration  of  this  channel  was  an  injury  to  his  right,  in  respect  of  which 
B.  might  maintain  an  action,  although  no  actual  damage  had  occurred. 
{Nartham  t.  Hurley,  1  £11.  &  Bl.  665 ;  17  Jur.  672 ;  22  Law  J.,  Q.  B. 
183.) 

For  upwards  of  twenty  years  water  had  flowed  through  an  old  drain  on 
the  defendant's  land,  and  along  an  ancient  watercourse,  and  thence  along  a 
close  of  the  defendant,  called  G.  B.,  and  had  thence  contributed  to  supply 
the  plaintiff's  mills,  after  their  erection  in  1845.  In  that  year  the  defen- 
dant by  deed  conveyed  to  the  plaintiff  the  close  G.  B.,  "  together  with  all 
ways,  watercourses,  liberties,  privileges,  rights,  members,  and  appurtenances 
to  the  same  close  belonging  or  appertaining,"  subject  to  the  proviso,  that  it 
should  be  Uwful  for  the  defendant  to  use  for  manufacturing,  domestic,  or 
agricultural  purposes,  any  water  flowing  from  or  through  the  contiguons 
lands  of  the  defendant  unto  and  into  the  close  G.  B.,  returning  the  surplus, 
or  BO  much  as  remained  after  being  used  for  the  purposes  aforesaid,  into  its 
usual  channel  at  a  certain  point,  so  that  the  water  should  not  be  diverted 
from  its  then  course,  but  be  allowed  to  fl3w  into  the  close  G.  B.  The  de- 
fendant erected  a  lock-up  tank  upon  his  land,  and  caused  the  water  which 
arose  on  his  land,  near  to  the  close  G.  B.,  and  which  had  previously  been 
accustomed  to  flow  along  the  old  drain  and  ancient  watercourse  into  the 
close  G.  B.,  and  he  caused  the  water  to  be  conveyed  from  the  tank  to  a 
lower  part  of  his  land,  to  be  used  by  his  tenants.  This  water  was  used  by 
them  for  the  purposes  mentioned  in  the  proviso  to  the  deed,  but  the  surplus 
could  not  be  returned  to  the  close  G.  B. :  it  was  held,  that,  by  the  deed,  the 
defendant  granted  to  the  plaintiff  the  use  of  the  water,  subject  only  to  the 
use  by  himself  of  it  as  specified  in  the  .proviso,  and  that  by  locking  it  up  he 
had  diverted  it,  and  was  liable  to  an  action  for  a  breach  of  his  covenant  by 
reason  of  such  diversion.     {Ramgtron  v.  Taylor,  11  Exch.  369.) 

A  conveyance  of  land  from  the  defendant  to  the  plaintiff  contained  the 
following  clause:  "Save  and  except,  and  always  reserved  unto  the  plaintiff, 
his  heirs  and  assigns,  the  power  to  enter  upon  the  land,  and  to  dig  and 
make  a  covered  sewer  or  watercourse  through  the  land,  in  order  to  convey 
the  waste  water  from  the  premises  of  the  plaintiff  into  the  river  W.,  on 
making  reasonable  compensation  to  the  defendant  for  any  damage  or  injury 
which  might  be  occasioned  thereby,  either  to  the  surface  of  the  ground  or 
the  buildings  under  which  the  same  might  be  made."  The  plaintiff  hav- 
ing constructed  a  covered  drain  or  sewer  in  pursuance  of  the  power,  tiie 
defendant  made  an  opening  in  it  and  drained  his  premises  through  it :  it 
was  held,  that  the  reservation  gave  the  plaintiff  a  right  to  the  exclusive 
use  of  the  sewer.  (^Lee  v.  Stevenson,  4  Jur.,  N.  S.  950 ;  27  L.  J.,  6.  B. 
263.) 

The  privilege  of  a  watercourse  is  not  confined  to  private  individuals ;  it 
may  be  vested  in  a  corporation,  as  where  there  was  a  grant  to  the  corpora- 
tion of  Carlisle  of  water,  for  the  purpose  of  turning  the  city  mills.  (8  East^ 
4870 

Where  the  owner  of  two  or  more  adjoining  houses  sells  one  of  them,  the 
purchaser  of  such  house  is,  without  any  express  reservation  or  grant,  en- 
titled to  the  benefit  of  all  the  drains  from  his  house ;  and  is,  on  the  other 
hand,  subject  to  all  the  drains  necessary  for  the  enjoyment  of  the  adjoining 
house.  Such  necessity  is  to  be  considered  with  reference  to  the  time  of  the 
conveyance,  and  without  reference  to  whether  any  other  outlet  could  be 
made  for  the  drainage.  An  owner  of  two  adjoining  properties,  consisting 
of  a  tan-yard  and  a  house  and  garden,  made  a  cesspool  in  a  comer  of  the 
garden,  and  a  drain  to  carry  the  water  into  it  from  the  tan-yard,  which 
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Sndiudly  sloped  down  towards  the  garden.    Afterwards  he  sold  the  two   of  Watcwoowee. 
properties  to  different  persons.    The  conveyances  made  no  allusion  to  the  ' 

existence  of  the  drain  and  cesspool :  it  was  held,  that  the  easement  passed 
by  an  implied  grant  with  the  tan>yard.     {Pyer  v.  Carter,  1  H.  &  N.  916; 
26  L.  J.,  Ex.  268.    See  IheaH  y' Cochrane ,  4  Macq.  H.  L.  C.  117$  10  W. 
K.  3.)    This  decision  has  heen  questioned  by  Lord  Westbory,  who  (speak- 
ing of  the  doctrine  of  implied  grant  or  reservation  upon  the  disposition  of  s 
one  of  two  adjoining  tenemento  bj  the  owner  of  both^  said  that  it  was 
eorrect  to  state  that  on  the  srant  by  the  owner  of  an  entire  heritage  of  part 
of  that  heritage,  as  it  was  uien  used  and  enjoyed,  there  wonld  pass  to  the 
grantee  all  thoee  continuous  and  apparent  easements  which  had  been  and 
were  at  the  time  of  the  grant  used  by  the  owners  of  the  entirety  for  the 
benefit  of  the  parcel  granted.    But  he  could  not  agree  that  the  grantor 
could  derogate  from  his  own  absolute  grant  so  as  to  claim  rights  over  the 
thing  granted,  even  if  they  were  at  the  time  of  the  grant  continuous  and 
apparent  easements  enjoyed  by  an  adjoining  tenement,  which  remained  the 
property  of  the  gprantor.    His  lordship  confined  his  remarks  to  cases  where 
the  easement  claimed  had  no  legal  existence  anterior  to  the  unity  of  posses- 
sion.   (Suffield  V.  Brown,  33  L.  J.,  Ch.  249;  12  W.  R.  356.    See,  how- 
ever. Watts  T.  Kelson,  L.  R.,  6  Ch.  166.)    In  1860  the  owner  of  closes  A. 
and  B.  made  a  drain  from  a  tank  on  B.  to  a  lower  tank  on  B.,  and  laid    - 
pipes  from  the  lower  tank  to  cattle  sheds  on  A.  for  the  purpose  of  supply- 
ing them  with  water :  and  they  were  so  supplied  when  the  owner  sold  A. 
to  the  plaintifE  with  all  waters,  watercourses,  &c.,  to  the  same  hereditaments 
and  premises  belonging  or  appertaining,  or  with  the  same  or  any  part 
thereof,  held,  used,  enjoyed  or  reputed  as  part  thereof,  or  as  appurtenant 
thereto.    The  plaintift  had  the  use  of  the  water  after  his  conveyance  until 
the  defendant,  a  subsequent  purchaser  of  B.,  stopped  it.    Held,  that  the 
watercdnrse  was  a  continuous  easement  necessary  for  the  use  of  A.,  and 
would  have  passed  by  implication  on  the  conveyance  of  A.  without  any 
words  of  grant :'  and  that  supposing  the  easement  to  be  only  convenient 
and  not  necessary,  the  genersd  words  were  sufficient  to  pass  it.    (  Watts  v. 
Eelion,  L.  R,  6  Ch.  166.) 

A  grant  of  the  right  to  pollute  a  stream  was  implied  in  Hall  v.  Lnnd  (1 
a  &  C.  676;  11  W.  R.  271). 

As  a  general  rule,  it  requires  a  deed  to  create  a  right  and  title  to  have  a  By  licence, 
passage  for  water.    (4  East,  107;  5  B.  &  Cr.  283.)    As  to  creating  rights 
with  r^ard  to  water  by  parol  licence,  see  lAggins  v.  Inge  (7  Bing.  682), 
and  the  note  on  licences,  p.  59,  ante. 

As  to  the  acquisition  by  custom  of  a  right  to  divert  water  in  Devonshire,  By  custom. 
see  Bastard  v.  Smith  (2  M.  &  Rob.  129);  and  in  Cornwall,  Oaved  v.  Mar- 
tfn  (19  C.  B.,  N.  S.  782;  14  W.  R.  62).  For  a  customary  right  to  pollute 
watcr,aee<7aWya»v.X<w<?rin^(lH.  &N.  784;  26  L.  J.,  Ex.  251;  6W.R. 
347);  and  for  a  customary  right  to  the  use  of  water,  see  Harrop  v.  Birst, 
(U  R..  4  Ex.  43). 

Whether  a  riparian  proprietor  may  use  the  water  of  a  stream  for  the  pur- 
pose of  irrigation,  if  he  again  return  it  into  the  river  with  no  other  dimi- 
nution than  that  caused  by  the  absorption  and  evaporation  attendant  on  the 
inigatioD,  depends  on  the  circumstances  of  each  particular  case.  The  right 
of  taking  of  water  for  such  a  purpose  is  a  question  of  degree,  and  it  is  im- 
possible to  define  precisely  the  limits  which  separate  the  reasonable  and 
permitted  use  of  the  stream  from  its  wrongful  application.  If  the  irrigation  irrigation, 
take  place  not  continuously  but  only  at  intermittent  periods,  when  the  river 
is  full,  and  no  damage  is  done  thereby  to  the  working  of  a  mill  on  the 
stream,  and  the  diminution  of  water  is  not  perceptible  to  the  eye,  it  is  such 
a  reasonable  nse  of  the  water  as  is  not  prohibited  by  law.  {Embrey  v. 
Owen,  6  £xch.  372;  see  Sampson  v.  Hoddinott,  1  C.  B.,  N.  S.  603.) 
The  water  of  a  natural  watercourse  having  been  used  by  a  mill  owner, 
whose  mills  were  situated  above  the  plaintiff's  mills,  for  manufacturing 
purposes,  and  returned  again  to  the  s^am,  except  about  five  per  cent,  of 
that  used,  which  had  been  lost  by  evaporation  :  it  was  held,  that  this  was 
a  sufficient  amount  of  injury  to  entitle  the  plaintiffs  to  a  verdict  upon  the 
of  not  guilty.  {Wood  v.  Wand,  3  Exch.  748;  18  L.  J.,  Ex.  805.) 
8.  H 
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Of  Waiercoones.  It  was  held  that  the  diTenion  of  the  water  of  a  river  by  means  of  pipes,  for 
the  use  of  a  Innaiic  asylum  and  county  gaol,  was  a  user  more  extensive 
than  that  to  which  a  riparian  proprietor  as  such  was  entitled.  {Medrcay 
Navigation  Company  v.  Earl  of  Romney^  9  C.  B.,  N.  S.  675;  9  W.  R. 
482.)  A  railway  company  were  not  allowed  to  take  the  water  of  a  river  for 
the  purpose  of  supplying  their  locomotives.  {Att.-Gen.  v.  Great  Batters 
Railway  Company,  L.  R,  6  Ch.  572.) 

Where  one  riparian  proprietor  had  by  means  of  a  water-wheel  raised  and 
diverted  from  the  premises  of  another  proprietor,  about  one-fortieth  part  of 
the  volume  of  a  stream,  it  was  held,  that  it  was  for  the  jury  to  consider 
whether  he  had  thereby  inflicted  on  the  other  any  sensible  or  material 
injury.    {Lord  Norhury  v.  Mtchin,  8  F.  &  F.  292.) 

By  an  award  made  by  the  commissioners  under  an  inclosure  act,  certain 
drains  were  set  out,  and  it  was  ordered  that  the  owners  or  occupiers  of  the 
land  over  which  such  drains  respectively  passed  should  make  and  cleanse, 
and  keep  the  same  of  sufficient  width  and  depth  to  carry  off  the  water  in- 
tended to  run  down  such  drains :  it  was  held,  that  the  plaintiff  was  not 
thereby  authorized  to  make  a  sough  or  underdrain  on  his  land,  so  as  to 
cause  an  increased  quantity  of  water  to  pass  into  one  of  the  awarded  drains. 
{Sharpe  y.  Hancock,  8  Scott,  N.  R.  46.)  It  was  provided  by  an  act  of 
parliament,  that  it  should  be  lawful  for  certain  inclosure  commissioners  to 
set  out  and  make  such  ditches,  watercourses  and  bridges  of  such  extent  and 
form,  and  in  such  situations  as  they  should  deem  necessary  in  the  lands  to 
be  inclosed  :  and  also  to  enlarge,  cleanse  or  alter  the  course  of,  and  improve 
any  of  the  existing  ditches,  watercourses  or  bridges,  as  well  in  and  on  the 
same  lands,  as  also  in  any  ancient  inclosnres,  or  other  lands  in  the  town- 
ship as  they  should  deem  necessary  :  held,  that  the  act  did  not  empower 
the  commissioners  to  alter  the  drains  in  the  common  lands,  so  as  to  over- 
load an  ancient  drain  which  flowed  through  the  common  lands  from  another 
township,  and  thereby  to  obstruct  the  drainage  of  the  lands  in  such  other 
township,  to  the  damage  and  injury  of  the  owners  of  such  lands.  (Danf- 
son  V.  Paver,  6  Hare,  416;  4  Rail.  C.  81;  16  L.  J.,  Ch.  274;  11  Jur.  766; 
affirmed  by  L.  C,  30th  July,  1847.) 

In  a  lease  of  certain  premises  with  their  appurtenances,  the  lessor  re- 
served out  of  the  demise  the  free  running  of  water  and  soil  coming  from 
any  other  buildings  and  lands  contiguous  to  the  premises  thereby  demised 
in  and  through  the  sewers  and  watercourses  made  or  to  be  made  within, 
through  or  under  the  said  premises  :  held  (1),  that  the  reservation  extended 
to  water  and  soil  coming  from  contiguous  lands  and  buildings,  whether  that 
water  or  soil  in  the  first  instance  actually  arose  on  or  from  such  contiguous 
lands  or  buildings  or  not ;  and  ( 2),  that  it  only  extended  to  water  in  its 
natural  condition,  and  such  matters  as  are  the  product  of  the  ordinary  use 
of  land  for  habitation,  and  not  to  the  refuse  of  tan-pits.  ( Chadicick  v. 
Marsden,  L.  R.,  2  Ex.  285.) 

Where  a  prescriptive  right  to  foul  a  stream  has  been  acquired,  the  fouling 
must  not  be  considerably  enlarged  to  the  prej  ndice  of  other  people.  (  Cross-- 
ley  T.  lAghtorsler,  L.  R.,  2  Ch.  478.)  Where  the  sewage  of  a  town  had 
for  many  years  been  drained  by  commissioners  under  a  local  act  into  a 
stream  passing  through  the  plaintiff's  land,  which  was  beyond  their  district, 
without  perceptibly  polluting  it,  but  for  some  years  before  the  filing  of  the 
bill,  in  consequence  of  the  increase  of  the  town,  the  stream  became  per- 
ceptibly polluted,  and  continued  to  increase  in  impurity;  an  injunction  was 
granted,  restraining  the  commissioners  from  draining  tlie  town  into  the 
stream,  so  as  to  pollute  the  water  to  the  injury  of  the  plaintiff.  (  Goldsmid 
T.  Ttinhridge  l^ells  Improvement  Com^mUsioners,  L.  R.,  1  Ch.  349.) 

Defendant,  the  owner  of  an  ancient  paper  mill,  where  the  paper  had  been 
made  from  rags,  introduced  a  new  vegetable  fibre,  and  carri^  on  the  works 
upon  the  same  scale  for  making  paper  from  this  new  material.  For  more 
than  twenty  years  before  the  change  the  refuse  from  the  mill  had  been  dis- 
charged into  a  stream  which  ran  past  the  plaintiff's  house.  Held,  that  the 
easement  to  which  the  defendant  was  entitled  was  to  be  presumed  to  be  a 
right  to  foul  the  stream  by  discharging  into  it  the  washings  produced  by 
the  manufacture  of  paper  in  the  reasonable  and  proper  course  of  such 
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JDurafactore,  using  an j  proper  materials  for  the  purpose,  bnt  not  increasing   of  Waterooanes. 

tlie  poUation :  and  that  the  onas  hij  upon  the  plaintiff  to  prove  any  in-  

crease  of  pollution.    (Baxendale  y.  M* Murray ,  L.  R,  2  Cb.  790.) 

If  one  bas  anciently  pits  which  are  supplied  by  a  rivnlet,  he  may  cleanse  Alteration  in 
them,  but  cannot  change  or  enlarge  them  {Brown  v.  Beft^  1  Wils.  174),  *"«*«  o'  eujoji- 
nor  change  the  channels  from  a  river  to  the  prejudice  of  another  owner.  ™^^ 
{Duneofnhe  v.  Bandall,  Hetl.  32.)    It  is  not  necessary  that  the  mode  of 
enjojring  a  watercourse  should  always  have  been  precisely  the  same;  for 
where,  in  an  action  for  a  nuisance  to  a  watercourse,  the  plaintiff  declared 
on  his  possession,  and  stated  the  mill  to  be  an  ancient  one,  it  was  held  to  be 
no  defence,  that  he  had  within  twenty  years  somewhat  altered  the  wheels. 
{Saymders  y.  Nercman^  1  B.  &  Aid.  258.)    In  which  case  it  was  said  by 
Abbattf  J.,  "  that  the  owner  is  not  bound  to  use  the  water  in  the  same 
precise  manner,  or  to  apply  it  at  the  same  mill;  if  he  were,  it  would  stop  all 
miprorenient  in  machinery.    If  indeed  the  alterations  made  from  time  to 
time  prejudiced  the  right  of  the  lower  mill,  the  case  would  be  different; 
bnt  here  the  alteration  is  by  no  means  injurious,  the  old  wheel  drew  more 
water  than  the  new  one."    {lb.    See  LuttrelVi  casCy  4  Rep.  87  a. ) 

A  right  to  a  watercourse  is  not  destroyed  by  the  owners  altering  the  Ezlinction  by 
coarse  of  the  stream,  and  the  owner  may  establish  his  claim,  notwith>  iteration. 
standing  an  interruption  within  twenty  years  of  his  action  brought  to  en> 
force  the  right  Where  the  plaintiff  had  a  right  to  water  flowing  from  the 
defendant's  land  across  a  lane  to  his  own  land,  and  it  appeared  that 
"  formerly  the  stream  meandered  a  little  down  the  lane  before  it  flowed  into 
the  plaintiff's  land,  and  that  in  the  year  1885  the  plaintiff,  in  order  to 
render  its  enjoyment  more  commodious  to  himself,  a  little  varied  the 
coarse,  by  making  a  straight  cut  direct  from  the  opening  or  spout  under 
the  defendant's  hedge  across  the  lane  to  his  own  premises,"  and  this,  it  was 
contended,  negatived  the  right  claimed  in  the  declaration,  Tindal,  C.  J., 
•aid,  "If  such  an  objection  as  this  were  allowed  to  prevail,  any  right,  how- 
ever ancient,  might  be  lost  by  the  most  minute  alteration  in  the  mode  of 
enpo]rment;  the  making  straight  a  crooked  bank  or  footbath  would  have 
this  result.  No  authority  has  been  cited,  nor  am  I  aware  of  any  principle 
of  law  or  common  sense  upon  which  such  an  argument  could  base  itself." 
{Halliv.  Swift,  6  Scott,  167 ;  4  Bing.,  N.  R.  381.  See  antey  p.  20.)  Where 
a  person  who  had  a  right  to  send  down  clean  water  through  a  gutter,  sent 
down  foal  water,  so  that  it  was  impossible  to  stop  the  nuisance  without 
altogether  interfering  with  his  enjoyment,  it  was  held  that  the  whole  en- 
joTment  might  be  obstructed.  {Cawkwelly,  Rustell,  26  L.  J.,  Ex.  34;  see 
BUI  T.  Coeky  26  L.  T.,  N.  S.  185.)  A  right  to  a  watercourse  which  had 
been  used  to  supply  cattle  sheds  was  held  not  to  be  lost  by  the  erection  of 
cottages  in  the  place  of  cattle  sheds.  (  Watts  v.  Kelson,  L.  R.,  6  Ch.  166.) 

If  an  ancient  ditch  has  at  one  end  anciently  opened  into  a  stream,  and  Extinction  by 
the  owner  of  a  mill  on  the  stream  has  kept  the  opening  at  the  end  of  the  aboiidonmeut. 
ditch  closed  for  twenty  years  and  more,  without  interruption,  that  would 
give  the  mill-owner  such  a  right  to  keep  it  shut  up,  that  the  owner  of  the 
land  adjoining  the  ditch  would  not  be  justified  in  leopening  the  communi- 
cation, although  it  might  appear  that  the  communication  between  the  ditch 
and  stream  was  ancient.  ( Brewett  v.  Sheard,  7  Car.  &  P.  465. )  If  the 
owner  of  a  water-mill  worked  by  a  ground-shot  wheel  at  a  low  head  of 
water  alter  the  wheel  to  a  breast-^ot  wheel,  which  requires  a  high  head  of 
water,  and  after  that  for  twenty  years  and  more  discontinue  the  use  of  the 
breast-shot  wheel,  and  resume  the  use  of  the  ground-shot  wheel,  his  discon- 
tinoance  will  cause  the  mill-owner  to  lose  his  right  to  the  high  head  of 
mter.  {Id.)  The  right  to  the  overflow x)f  water  into  an  old  pond  is  not 
lost  by  discontinuing  the  use  of  such  pond,  and  obtaining  the  same  or  a 
greater  advantage  from  the  .use  of  three  new  ponds;  a  substitution  of  such 
a  nature,  and  the  exercise  of  the  right  in  a  different  spot,  not  being  an 
abandonment  of  the  right.  (Hale  v.  Oldroyd,  14  Mees.  &  W.  789.)  The 
mere  suspension  of  the  exercise  of  a  prescriptive  right  is  not  sufficient  to 
destroy  the  right  without  some  evidence  of  an  intention  to  abandon  it : 
but  where  dye-works  had  not  been  used  for  more  than  twenty  years,  and 
had  been  allowed  to  go  to  ruin,  it  was  held  that  any  right  of  foaling  a 
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'stream  attached  to  them  was  lost.  (  Orostley  v.  Lightonler,  L.  R,  2  Cfa. 
478.) 

It  seems  that  nothiDg  of  necessitj  to  a  bailding,  e,  g.  a  gutter  in  aliene 
tolo,  to  carry  off  water,  &c.,  is  extingni^ed  bj  unity  of  ownership.  (^Phey^ey 
V.  Vwary,  16  Mees.  &  W.  484.)  In  Shury  v.  PiggoU  (3  Bulstr.  389; 
Poph.  166;  W.  JoneSi  145),  which  was  an  action  on  the  case  for  stopping 
a  watercoarse,  the  court  held,  that  the  right  to  the  flow  of  water  is  not  ex^ 
tingnished  by  unity  of  ownership,  in  which  respect  it  is  distinguished  from 
a  way.  Whitlockf  J.,  says  (3  Bulstr.  340), "  There  is  a  difference  between 
a  way,  a  common  and  a  watercourse.  Bracton  (lib.  4,  fol.  221—2)  calls 
them  tervitutes  pradialet;  those  which  begin  by  private  right,  by  pre- 
scription, by  assent,  as  a  way  or  common,  bein^  a  particular  benefit  to  take 
part  of  the  profits  of  the  land.  This  is  extmct  by  unity,  because  the 
greater  benefit  shall  drown  the  less.  A  watercourse  does  not  begin  by- 
prescription,  nor  yet  by  assent,  but  the  same  doth  begin  ex  jure  naturtff, 
naving  taken  this  course  naturally  and  cannot  be  aye^ted."  (See  Pyer  y. 
Carter,  1  H.  &  N.  916.) 

A  party  entitled  to  a  watercourse  may  legally  enter  the  land  of  a  person 
who  has  occasioned  a  nuisance  to  a  watercourse,  to  abate  it.  (2  Smith's  R. 
9;  Com.  Dig.  Pleader,  3  M.  41.)  An  individual  cannot  abate  a  nuisance  if 
he  be  not  otherwise  injured  by  it  than  as  one  of  the  public.  {Colchester 
(Mayor,  Jf'o.  of)  y.  Brooke,  7  Q.  B.  339.)  In  an  action  for  breaking  the 
plaintiff's  close,  and  destroying  a  hatch,  the  defendant  pleaded  that  the 
water  of  the  stream  ought  to  have  flowed  to  his  mill,  and  because  the  hatch 
prevented  its  so  doing,  he  pulled  it  down;  evidence  may  be  given  as  to 
what  a  former  tenant  said  as  to  asking  permission  to  have  the  water,  as 
this  is  an  act  done,  and  may  be  proof  of  an  exercise  of  a  right  by  one  side, 
and  of  an  acquiescence  in  it  by  the  other.  (  Wakeman  v.  West,  8  Car.  & 
P.  105.)  Plaintiffs  by  parol  licence  from  L.  and  the  defendant  constructed 
a  watercourse,  and  Uiereby  discharged  the  water  from  their  own  mines 
across  the  land  of  L.  and  thence  across  the  land  of  the  defendant  Defen- 
dant having  revoked  his  licence,  upon  the  plaintiffs'  refusal  to  discontinue 
using  the  watercourse,  entered  upon  the  land  of  L.  at  a  spot  near  the 
boundary  between  it  and  the  land  of  the  plaintiffs,  and  obstructed  the 
watercourse.  Defendant,  by  stopping  the  watercourse  on  his  own  land, 
would  have  done  less  damage  to  the  plaintiffs  than  was  actually  done,  but 
more  damage  to  L.,  and  possibl^r  some  damage  to  the  public.  Held,  that 
the  watercourse  was  obstructed  in  a  reasonable  manner,  inasmuch  as  the 
convenience  of  the  plaintiflis,  who  after  revocation  of  the  licence  were 
wrongdoers,  was  subordinate  to  the  convenience  of  innocent  third  persons 
and  die  public.  {Moberts  v.  Rote,  L.  R.,  1  Ex.  82.)  Where  there  is  ex- 
cessive user  by  the  owner  of  the  dominant  tenement,  the  owner  of  the 
servient  tenement,  If  he  abates  the  nuisance,  is  bound  to  do  so  in  the 
most  reasonable  manner.    {Hill  v.  Cock,  26  L.  T.,  N.  S.  185.). 

When  the  injury  from  a  nuisance  in  respect  of  water  is  an  injury  to  all 
the  Queen's  subjects  the  remedy  is  by  indictment.  (Sex  v.  Bristol  Dock 
Company,  12  East,  429.)  And  where  an  indictment  can  be  maintained  there 
is  no  remedy  by  action  without  proof  of  individual  damage.  But  the  same 
principle  does  not  apply  where  the  injury  complained  of  is  not  one  affecting 
the  public  generally,  but  only  a  particular  class  or  section  of  persons. 
(Harrop  v.  Hint,  L.  R.,  4  Ex.  47.) 

It  has  been  said,  that  the  mere  obstruction  of  the  water,  which  has  been 
accustomed  to  flow  through  the  plaintiff's  lands,  does  not^^  se  afford  any 
ground  of  action :  some  benefit  must  be  shown  to  have  arisen  from  the  water 
going  to  his  lands;  or  at  least  it  is  necessary  to  show  that  some  deterioration 
was  occasioned  to  the  premises  by  the  subtraction  of  the  water.  (  Williamt 
V.  Morland,  2  B.  &  C.  915;  S.  C,  4  Dowl.  &  Ryl.  583.)  It  is  not  clear  that 
an  occupier  of  land  may  not  recover  for  the  loss  of  the  general  benefit  of 
water  fiowing  through  his  land,  without  a  special  use  or  damage  shown. 
(Palmer  v.  Kebletkwaite,  1  Show.  64;  S.  C,  Skinn.  65;  Olynne  v. 
Nicholas,  2  Show.  607;  8.  C,  Comb.  43;  Mason  v.  Hill,  5  B.  &  Ad.  26,  27.) 
Whenever  an  injury  is  done  to  a  right,  actual  perceptible  damage  is  not 
indispensable  as  the  foundation  of  an  action,  but  it  is  sufficient  to  Siow  the 
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Tiolation  of  the  right,  and  the  law  will  presame  damage.    {Embrey  v.   of 

(heen^  6  Exch.  353.)    It  seems  that  actaal  damage  is  not  now  necessary  

to  enable  a  riparian  proprietor  to  maintain  an  action  for  the  obstruction  or 
diYenion  of  anatuhd  stream.  (^Sampion  y.  Hoddinott^  1  C.  B.,  N.  S.  590$ 
6  W.  B.  230;  26  L.  J.,  C.  P.  148;  Harrop  v.  Hint,  L.  R.,  4  Ex.  43.) 

If  the  nnisance  be  of  a  permanent  nature,  and  injurious  to  the  reyersion,  Acttoni  by  le- 
an action  may  be  brought  by  the  reversioner  as  well  as  by  the  tenant  in  dob-  veniootf. 
aesdon,  each  of  them  being  entitled  to  recover  his  respective  loss.  {Bidale»- 
ford  T.  Onslowy  3  Lev.  209 ;  Oueen^t  College  v.  HalleU,  14  East,  489 ;  1 
Wma.  Sannd.  567,  ed.  1871 ;  Jeuer  v.  Giffordy  4  Burr.  2141 ;  Com.  Dig. 
Action  on  the  Case  for  Nuisance  (B).  See  JBromn  v.  Mallett,  6  C.  & 
599.) 

It  is  no  defence  to  an  action  by  a  reversioner,  for  an  injury  to  the  rever- 
sion, in  cot  repairing  a  gutter  for  the  conveyance  of  water  through  the 
plaintiff*a  land  to  the  derendant*B  mill,  whereby  the  water  oozed  dirough 
the  gutter,  and  carried  away  the  soil  of  the  close,  that  the  defect  in  the 
gutter  was  occasioned  by  the  plaintiff's  tenant;  for  the  owner  of  the  rever- 
Bon  was  suing  for  a  permanent  injury  to  his  estate,  and  he  could  not  be  met 
with  the  answer  that  the  injury  arose  out  of  the  wrongful  act  of  the  tenant^ 
for  which  the  defendant  might  have  maintained  an  action  against  him. 
{Lord  EgreTnent  v.  Pvlman,  1  Moo.  &  Malk.  403.) 

In  ease  of  an  injury  to  the  plaintiff's  reversionary  interest,  by  the  defen- 
dant's obstruction  of  a  watercourse  on  his  land,  and  thereby  sending  water 
upon  and  under  the  house  and  land  in  the  occupation  of  the  plaintiff's 
tenant,  the  defendant  pleaded,  that  the  obstruction  was  caused  by  the  neglect 
of  the  plaintiff's  tenant  to  repair  a  wall  on  the  demised  land ;  that,  in  con- 
sequence it  fell  into  the  watercourse,  and  caused  the  damage;  and  that  within 
a  reasonable  time  after  the  defendant  had  notice,  he  removed  it:  the  plea  was 
held  to  be  bad,  it  not  appearing  by  whom,  or  under  what  circumstances,  the 
wall  which  fell  into  the  watercourse  was  built,  or  that  it  was  connected  with 
any  benefit  to  be  derived  from  it  to  any  persons  claiming  reversionary  interests 
in  the  property.  If  the  defendant  was  liable,  on  general  principles,  to 
cleanse  and  open  the  watercourse,  it  was  no  defence  for  an  antecedent  injury, 
that  he  did  so  as  soon  as  he  had  notice  of  such  injury.  {Bell  v.  Tmentyman^ 
1  Gale  &  D.  223;  1  Q.  B.  766;  and  see  Peter  v.  Ikiniely  5  Dowl  &  L.  601 ; 

5  C.  B.  568.) 

It  has  been  held  that  an  action  will  lie  for  the  continuance  of  a  nuisance.  Actloo  for  oon- 
(Todd  V.  Flight,  9  C.  B.,  N.  S.  377 ;  Reg,  v.  Bradford  Navigation,  6  B.  ^?^^^ 

6  a  631 ;  13  W.  R.  892.)    The  defendants  were  owners  of  the  soil  of  a  ""^■•™*' 
stream  which  supplied  water  to  two  print-works.   A.,  whilst  occupier  of  both 
print-works,  erected  a  weir  across  the  stream  and  thereby  diverted  the  water 

from  one  of  the  works.  The  plaintiff  becoming  lessee  of  the  last-mentioned 
woik,  and  entitled  to  the  water  of  the  stream,  removed  the  weir.  A.  after- 
wards, without  any  authority  from  the  defendants  and  against  their  will, 
replaced  the  weir.  Held,  that  the  defendants  were  not  responsible  for  the 
act  of  A.  or  for  the  continuance  of  the  nuisance.  {Saxhy  v.  Manchester 
and  Sheffield  Mailway  Company,  L.  R.,  4  C.  P.  198.) 

A  right  to  take  water  from  a  well,  by  reason  of  the  occupation  of  a  dwell- 
ing-bouse, and  for  the  more  convenient  occupation  thereof,  is  an  interest  in 
land;  therefore,  where  nominal  damages  had  been  recovered  in  an  action  for 
disturbing  such  a  right  (on  an  issue  traversing  that  the  plaintiff  was  en- 
titled to  uie  use  of  the  well  in  manner,  &c.),  and  the  judge  at  Nisi  Prius 
certified  that  the  damages  were  under  forty  shillings,  it  was  held,  that  the 
plaintiff  was  entitled  to  his  full  costs,  under  stat.  43  Eliz.  c.  6,  s.  2.  {Tyler 
V.  Bennett,  4  Ad.  &  EL  377.  See  stat.  3  &  4  Vict.  c.  24;  ShuUleworth  v. 
QHiker,  2  Scott,  N.  R.  47;  Thompson  v.  Gihmi,  6  Jur.  890.) 

The  following  form  is  given  in  the  schedule  to  the  Common  Law  Proce- 
dure Act,  1852:  <<  That  the  plaintiff  was  possessed  of  a  mill,  and  by  reason 
thereof  was  entitled  to  the  flow  of  a  stream  for  working  the  same,  and  the 
defendant,  by  cutting  the  bank  of  the  said  stream,  diverted  the  water 
thereof  away  from  the  said  mill."  * 

The  expenses  of  surveying  and  taking  levels,  in  order  to  ascertain  whe- 
ther a  weir  had  been  improperly  raised  to  the  prejudice  of  the  plaintiff's 


102 


Prescription, 


Action  lor  pol 
luUou. 


Of  Wateroonnet.  water-mill,  will  not  be  allowed  him  on  taxation.  (  Onnorod  t.  Thomptotij  16 
Mees.  &  W.  860.) 

A  riparian  proprietor  has  a  right  of  action  for  pollution  of  the  water  of 
a  stream,  except  a  right  to  pollute  has  been  acquired  by  user.  (  Wood  y. 
Waud,  3  Exch.  748;  Magor  t.  Chadmek,  11  Ad.  &  El.  571.) 

To  in  action  for  polluting  a  stream  and  impregnating  it  with  noxious 
substances,  whereby  the  plaintiff's  cattle  were  unable  to  drink  the  water, 
the  defendant  pleaded  an  immemorial  right  to  use  the  water  of  the  stream 
for  the  purposes  of  his  trade  of  a  tanner  and  fell  monger,  and  returning  it 
polluted  to  the  stream  so  used,  and  also  prescriptive  rights  for  twenty  and 
forty  years.  At  the  trial  it  appeared  that  the  defen&nt  and  his  father 
and  grandfather  had  for  a  long  series  of  years  carried  on  the  business  of 
tanners  at  the  place  in  question,  using  t^e  water  of  the  stream  as  they 
wanted  it,  but  that  within  the  last  twelYo  years  the  tannery  business  had 
been  considerably  enlarged  and  the  business  (and  consequently  the  pollution 
of  the  stream )  increased  fourfold.  Without  leaving  anything  to  the  jniy, 
the  judge  ruled  that  the  defendant  was  entitled  to  a  verdict  on  all  the 
issues,  except  the  first  and  second:  it  was  held,  that,  whether  the  pleas  were 
to  be  understood  as  claiming  an  immemorial  or  a  prescriptiye  right  to  use 
the  water  for  the  purposes  of  the  tannery,  or  the  more  limited  right  to  use  the 
water  for  the  purposes  of  the  business  as  carried  on  more  than  twenty  years 
ago,  the  verdict  was  not  warranted  by  the  evidence.  {Moore  y.  Webb^  1  C. 
B.,  N.  S.673.) 

A  declaration  alleged  that  the  plaintiff  was  possessed  of  steam-engines 
and  boilers,  and  used,  had  and  .enjoyed  the  benefit  and  advantage  of  the 
waters  of  a  branch  canal  to  supply  the  same,  and  which  waters  ought  to 
have  flowed  and  been  without  the  fouling  or  pollution  thereafter  mentioned; 
yet  the  defendant  wrongfully  discharged  into  the  water  of  the  canal  foul 
materials,  and  thereby  rendered  the  waters  foul,  whereby  the  plaintiff's  en- 
gines and  boilers  were  injured.  The  defendant  pleaded  not  guilty,  and  that 
the  waters  of  the' canal  ought  not  to  have  flowed  and  been  without  the  foul- 
ing mentioned.  An  arbitrator,  to  whom  the  cause  was  referred,  found  that 
the  plaintiff,  by  permission  of  a  canal  company,  made  a  cut  from  the  canal 
to  his  own  premises,  by  which  water  got  to  those  premises,  and  with  which 
water  he  fed  the  boilers  of  his  engines.  The  defendant,  without  any  right 
or  permission  from  the  company,  fouled  the  water  in  the  canal,  whereby 
the  water,  as  it  came  into  the  plaintiff's  premises,  was  fouled,  and  by  the 
use  of  it  the  plaintiff's  boilers  were  injured.  Judgment  having  been  given 
for  the  plaintiff:  it  was  held,  in  the  Exchequer  Chamber,  by  }ViUiams, 
Crowder  and  Willett,  Js.,  that  the  verdict  upon  the  issue  joined  on  the  second 
plea  ought  to  be  found  for  the  plaintiff;  by  m.ghtmanf  Brie  and  Cromp^ 
ton,  Js.,  that  the  verdict  on  that  issue  ought  to  be  found  for  the  defendant. 
(Laing  v.  WTuiley,  3  H.  &  N.  675;  4  Jur.,  N.  S.  930;  27  L.  J.,  Ex.  422.) 
It  was  held,  also,  by  Ih^le,  Crowder,  Crompton  and  Willeif  Js.,  that  the 
declaration  was  g(X)d  after  verdict ;  by  Wigktman  and  WilliamSf  Js.,  that 
the  judgment  ought  to  be  arrested.  {lb.  See  mialoy  v.  Laing,  2  H.  & 
N.  476;  26  L.  J.,  Ex.  327.) 

Where  to  an  action  for  carrying  on  a  trade  in  such  a  manner  as  to  cause 
injury  to  plaintiff  by  polluting  water,  defendant  relies  for  defence  upon 
the  fact  of  the  trade  being  carried  on  in  a  reasonable  and  proper  manner, 
the  onus  of  proving  that  it  is  so  carried  on  is  on  defendant,  and  not  on 
plaintiff,  of  showing  that  it  is  not  so  carried  on.  The  carrying  on  of  a 
lawful  trade  in  the  usual  manner  is  not  necessarily  the  carrying  it  on  in  a 
reasonable  and  proper  manner.  {Stockport  Waterworks  Company  v. 
Potter,  7  H.  &  N.  160.     See  Bamford  v.  Turnley,  3  B.  &  S.  66.) 

Where  an  action  had  been  brought  by  a  person  who  owned  mills  situate 
on  a  natural  stream  against  the  defendants  for  polluting  the  water,  and  the 
facts  were  that  the  defendants  had  polluted  the  water  by  pouring  soap-suds, 
&c.,  but  that  such  pollution  had  done  no  damage  to  Uie  plaintiff,  because 
the  stream  was  already  so  polluted  by  similar  acts  of  mill-owners  above  the 
•defendants'  mills,  that  the  wrongful  act  of  the  defendants  made  no  sort  of 
practical  difference :  it  was  held,  nevertheless,  that  upon  the  issue  of  not 
guilty  the  plaintiff  was  entitled  to  have  that  issue  found  for  him.  (  Wood 
w.  Wand,  3  Ex.  748.) 


Of  Watercourses.  103 
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oontaminating  the  water  of  the  well,  the  plea  of  not  gniltj  pats  in  issae   

both  the  fact  of  the  erection  of  the  cesspool,  and  that  the  water  was  therebj 
ocnataininated.     {Norton  y.  Scholejield,  9  Mees.  &  W.  665.) 

If  the  owner  of  land,  on  which  is  a  honse,  construct  on  other  part  of  the 
hmd  a  sewer,  and  let  the  hoose,  and  afterwards  by  reason  of  the  original 
fultj  constmctioa  of  the  sewer,  and  the  continued  use  of  it  bj  the  owner 
in  SQch  a  fanltj  state,  the  honse  is  injured,  the  owner  is  liable  to  his  lessee 
for  keeping  and  continning  the  sewer  so  constracted.  {Alston  t.  Orant, 
3  £U.  &  Bl.  128.) 

By  23  &  24  Vict.  c.  77,  s.  8,  any  person  doing  any  act  whatsoeyer  whereby 
any  fountain  or  pnmp  is  wilfully  or  maliciously  damaged,  or  the  water  of  any 
wdl,  fonntain  or  pump  is  polluted  or  fouled,  is  liable,  upon  summarj^  con- 
viction before  two  justices,  to  forfeit  62.,  and  a  further  sum,  not  exceeding 
2Qs.,  for  eyery  day  during  which  such  offence  is  continued  after  written 
notice  from  the  local  authority  in  relation  thereto;  but  this  provision 
does  not  extend  to  any  offence  provided  against  by  the  2drd  section  of  the 
Knisances  Kemoval  Act,  1855. 

The  cleansing  and  repairing  of  drains  and  sewers  is  primd  fade  the  Bapalr  of  dnlos. 
daty  of  him  who  occupies  the  premises,  and  does  not  devolye  upon  the 
owner  merely  as  such.  {Brent  y.  Haddon,  Cro.  Jac  555 ;  Cheetham  y. 
Hampsan,  4  T.  B.  319 ;  Boyle  y.  Tamlyn,  6  B.  &  C.  329.^  Therefore  a 
declaration  in  case  for  omitting  to  cleanse  and  repair  drams  and  sewers, 
whereby  the  plaintiff's  adjacent  premises  suffered  damage,  is  bad  on  general 
demurrer,  if  it  charge  the  defendant  as  the  "owner  and  proprietor*-*  of  such 
drains  and  sewers,  unless  it  also  allege  some  ground  of  liability.  The 
words  "  owner  and  proprietor''  do  not  necessarily  import  that  the  party  is 
occopier,  and  were  used  in  this  de<s^aration  in  contradistinction  to  occupier. 
{Rnstell  y.  Shenton,  3  Q.  B.  449.  See  Bex  y.  Kerrison,  1  Man.  &  S. 
435;  Ballard  y.  Harrison,  4  Mau.  &  S.  387;  Tenant  y.  Goldwin,  1  Salk. 
21,360;  2  Salk.  770;  Payne  y.  Rogers,  2  H.  Bl.  349;  Bex  y.  Pedly, 
1  Ad.  &  £.  822.)  If  a  lease  be  made  of  a  honse  and  piece  of  land,  except 
the  land  on  which  a  pump  stands,  with  the  use  of  the  pnmp,  the  lessee 
may  repair  the  pomp,  but  an  action  of  coyenant  does  not  lie  against  the 
lessor  for  not  repairing  it  {Pomfret  y.  Biero/t,  1  Sannd.  320.  See  ante, 
p.  80.) 

The  commissioners  of  sewers  have  not  such  a  possession  in  their  works  CkMnmiisionen  of 
as  to  enable  them  to  maintain  an  action  of  trespass  against  wrong-doers ;  mwsis. 
therefore  when  they  brought  an  action  of  trespass  against  the  commissioners 
of  a  harbonr  for  pulling  down  a  dam  erected  by  the  former  across  a  navi- 
gable stream,  and  had  obtained  a  verdict,  the  court  aboye  ordered  a  nonsuit 
to  be  entered.  {Duke  of  Nemeastle  y.  Clark  and  others,  8  Taunt  602.) 
Conmiisaioners  of  sewers  may  now  acquire  the  legal  interest  and  construc- 
tive poaseasion  of  land  and  works  under  3  &  4  Will.  4,  c.  22,  for  amending 
tbe  laws  relating  to  sewers.  See  sections  24,  38,  47,  57.  The  stat.  3  &  4 
Will.  4,  c  22,  s.  47,  enacts,  that  "  the  property  of  and  in  all  lands,  tene- 
ments, hereditaments,  buildings,  erections,  works  and  other  things,  which 
shall  have  been,  or  shall  hereafter  be  purchased,  obtained,  erected,  con- 
stmcied,  or  made  by  or  by  order  of,  or  which  shall  be  within  or  under  the 
Tiew,  cogniziince  or  management  of  any  commissioners  of  sewers,  with  the 
several  conveniences,  &c.,  shall  be,  and  the  same  are  hereby  vested  in  the 
commissioners  of  sewers."  It  was  held,  that  this  section  had  not  the  effect 
of  vesting  in  the  conmiissioners  of  sewers  the  property  in  all  lands  under 
their  "  view,  cognizance  or  management."  Lord  AHnger,  C.  B.,  thought 
the  object  of  the  statute  was  to  enable  the  commissioners  for  the  time  being 
to  exercise  a  proprietary  right  over  such  lands  as  they  might  purchase 
OBder  the  act;  and  Parke,  B.,  was  of  opinion  that  the  effect  of  the  act 
was,  that  lands  purchased  by  one  set  of  commissioners  might  be  held  also 
by  sabeeqnent  commissioners,  under  whose  survey  the  lands  might  be,  in  the 
natore  of  a  corporation.  {Stracey  v.  Nelson,  12  Mees.  &  W.  536.)  The 
laws  relating  to  sewers  are  further  amended  by  12  &  13  Vict.  c.  60;  24  &  26 
Vict.  c.  133.  . 

Tbe  plaintiff  and  the  defendant  occupied  adjoining  collieries.    A  prede-  Ewapc  of  water. 
cesBor  of  the  defendant,  but  with  whom  he  had  no  privity,  committed  a 
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to  the  plaintiff ),  which  separated  the  two  collieries.    The  defendant,  ia 

working  his  mine,  broke  down  a  seam  of  coal  of  his  own,  and  the  conse- 
onence  was,  that  the  water  flowed  from  his  mine  into  the  plaintiff's  through 
ue  "  thyrlings  :** — it  was  held,  that  there  was  no  duty  on  the  defendant  to 
preyent  the  water  from  flowing  from  his  mine  into  the  plaintiff's,  and 
that  he  was  not  liable  to  the  plaintiff  for  the  damage  occasioned  hj  the 
inundation.  {Smith  r.  Kendrick,  7  C.  B.  664 ;  13  Jur.  362 ;  18  L.  J.,  C. 
P.  172.  See  Clegg  v.  Dearden,  12  Jur.  848;  17  Law  J,,  Q.  B.  233.)  On 
the  other  hand,  where  the  defendant,  ^e  owner  of  an  upper  mine,  pumped 
water  into  his  mine  which  flooded  a  lower  mine  belonging  to  the  plaintiff, 
it  was  held,  that  the  defendant  was  liable  for  the  damage  so  occasioned. 
\Ba%rd  y.  Williatnsonf  16  C.  B.,  N.  S.  376.)  These  decisions  were  fol- 
lowed by  the  House  of  Lords  in  a  case  which  arose  as  to  liability  for  the 
escape  of  water  from  a  mine ;  and  it  was  laid  down,  that  where  the  owner 
of  land  without  wilfulness  or  negligence  uses  his  land  in  the  ordinary  man- 
ner of  its  use,  though  mischief  should  thereby  be  occasioned  to  his  neigh- 
bour, he  will  not  be  liable  in  damages.  But  if  he  brings  upon  his  land 
anything  which  would  not  naturally  come  upon  it  and  which  is  in  itself 
dangerous,  and  may  become  mischievous  if  not  kept  under  proper  control, 
though  in  so  doing  he  may  act  without  personal  wilfulness  or  negligence, 
he  will  be  liable  in  damages  for  any  mischief  thereby  occasioned.  {Ryland$ 
T.  Fletcher,  L.  R.,  8  H.  L.  330.    See  Oantairt  t.  Taylor,  L.  R.,  6  Ex.  217.) 

As  to  the  relief  in  equity  in  the  case  of  the  escape  of  water  into  a  mine, 
see  Westmintter  Brymho  Coal  Company  t.  Clayton  {'^Q  L.  J.,  Ch.  476). 

A  bill  in  equity  will  lie  for  the  establishment  of  the  enjoyment  of  a 
watercourse,  and  for  the  performance  of  a  covenant  to  cleanse  it.  {Holmet 
T.  Buckley,  1  Eq.  Gas.  Abr.  27,  pi.  4;  Z  Vem.  390;  Gilb.  Eq.  C.  3;  New 
River  Company  v.  Craves,  2  Vem.  431.)  And  it  was  held,  that  a  man 
who  had  been  in  possession  of  a  watercourse  sixty  years  might  bring  a  bill 
against  a  mortgagee,  who  foreclosed  the  equity  of  redemption,  to  be  quieted 
in  the  possession,  although  he  had  not  established  his  right  at  law.  ( Bnsh 
V.  Western,  Free  Ch.  530.  See  Duke  of  Dorset  v.  Oirdler,  lb.  631.)  The 
diversion  of  watercourses,  or  the  pulling  down  their  banks,  and  causing 
inundation,  are  nuisances  against  which  a  court  of  equity  will  protect 
parties  by  "injunction,  and  in  some  cases  without  first  bringing  an  action  at 
law.  {Martin  v.  Stiles,  Mos.  144;  see  1  Ves.  sen.  476;  2  Atk.  302;  3  Atk. 
726;  1  Vem.  120,  129.)  An  injunction  may  be  granted  on  the  ground  of 
danger  to  property.  Where  the  defendant,  having  large  pieces  of  water 
in  his  park,  snpplied  by  the  stream  flowing  to  the  plaintiff's  mill,  had  at 
one  time  stopped  the  water,  and  at  another  time  let  it  out  in  such  quan- 
tities as  to  endanger  the  mill:  although  the  court  will  not  restrain  what 
has  been  enjoyed  twenty  years,  yet  it  will  interpose  where  a  different  mode 
of  enjoyment,  calculated  to  do  mischief,  is  used ;  and  an  injunction  was 
granted  for  restraining  the  defendant  from  using  dams,  &c.,  so  as  to  pre- 
vent the  water  flowing  in  such  regular  quantities  as  it  had  done  on  a  particular 
day.  (Robinson  v.  Lord  Byron,  1  Br.  C.  C.  688;  see  Anon.,  1  Ves.  jun. 
140;  Orowder  v.  Tinkler,  19  yes.  620.)  An  injunction  was  granted  before 
answer  to  restrain  the  defendant  from  removing  a  bank,  which  formed  the 
plaintiff's  only  protection  from  inundations  of  the  sea,  on  account  of  the 
urreparable  injury  the  plaintiff  was  likely  to  sustain.  (Chalk  v.  Wyatt,  3 
Mer.  688.) 

An  injunction  was  granted  against  the  obstruction  of  the  flow  of  water 
through  a  goit  in  the  defendant's  land  to  the  plaintiff's  mill.  (Dewhurst 
V.  Wrigley,  1  C.  P.  Coop.  319.)  By  mining  operations  the  defendant  had 
sunk  not  only  the  level  of  a  stream  supplying  the  plaintiff's  mill,  but  also 
that  of  the  adjoining  land.  The  plaintiff  filed  a  bill  for  an  injunction,  but 
it  did  not  appear  that  there  had  been  any  diminution  of  the  supply  of  water 
to  the  mill:  it  was  held  that  the  bill  ought  not  to  be  dismissed;  and  on  the 
defendant  undertaking  not  to  work  the  minerals  so  as  to  obstruct  the  water 
and  the  supply  thereof  along  the  watercourse,  it  was  retained,  with  liberty 
to  apply.  The  court,  however,  intimated  that  in  default  of  the  undertaking 
being  given,  an  injunction  would  be  granted.    (Elwell  v.  Crowther,  31 


OtMitniction. 


'  JTT'  1 


Of  Watercourses,  105 

* 

Bear.  163.)    A  riparian  owner  has  a  right,  irrespective  of  any  actual  da-    of  WateraoniMs. 

mage  snstained  by  him,  to  complain  of  an  obstruction  to  a  stream.    {Lord  "— 

Norbury  ▼.  Kitehin,  15  L.  T.,  N.  S.  601.) 

The  diare  of  each  riparian  proprietor  on  the  opposite  sides  of  a  river 
belongs  to  him  in  severalty  and  extends  usque  ad  medium  ftlum  aqua : 
bat  neither  is  entitled  to  use  it  in  sach  a  manner  as  to  interfere  witn  the 
nataral  flow  of  the  stream:  and  a  perpetual  interdict  was  granted  to  re- 
strain sach  an  encroachment.  QBiekett  y.  Morrit,  L.  R.,  1  H.  L.  Sc.  47.) 
Where  a  riparian  proprietor  on  a  tidal  navigable  river  filed  an  information 
and  a  bill  to  restrain  an  opposite  riparian  proprietor  from  constructing  a 
jetty  so  83  to  injure  the  plamtiff 's  property  and  interfere  with  the  naviga- 
tion, it  was  held,  that,  although  the  plaintiff  proved  no  serious  injury  to 
his  property,  he  was  entitled  to  an  injunction.  (Att.-  Oen.  v.  Earl  of  LanS' 
dale,  li.  B.,  7  Eq.  377.)  A  statute  which  gave  a  corporation  the  right  to 
abate  obstructions  in  a  river  on  giving  compensation  to  the  owner  of  the 
adjoining  land  was  held  not  to  entitle  the  corporation  to  file  a  bill  to  re- 
strain the  erection  of  a  pier  in  the  river.  (  Corporation  of  Exeter  v.  Ea/rl 
of  Deran,  L.  B.,  10  Eq.  282.) 

The  defendant  diverted  a  stream  as  it  passed  through  his  premises,  but  Divenioo. 
restored  it  undindnished  as  to  the  quantity  of  water  to  its  former  channel 
before  it  reached  the  premises  of  the  plaintiff;  the  defendant  also  employed 
the  stream  while  on  his  premises  in  a  way  which  rendered  the  water  unfit 
for  ordiniuT  use,  but  he  alleged  that  the  water,  by  the  time  it  reached  the 
plaintiff's  land,  was  freed  to  the  utmost  possible  extent  from  any  noxious 
mgredient  with  which  it  had  become  impregnated,  and  it  did  not  appear 
that  any  actual  damage  was  sustained  by  &e  plaintiff.  Under  these  dr- 
cnmstanees  the  Lord  Chancellor  dissolved  an  injunction  which  had  been 
granted  by  the  Vice-chancellor,  restraining  the  defendant  from  diverting 
and  using  the  water.  (^Elmhirtt  v.  Spencer,  2  Mac.  &  G.  45.)  It  was 
said  hjJjoird^Cottenham  that  the  plaintiff  before  he  can  ask  for  an  injunc- 
tion must  prove  that  he  has  sustained  such  a  substantial  injury  by  the  acts 
of  the  defendants  as  would  have  entitled  him  to  a  verdict  at  law  in  an 
action  for  damages.  (lb,)  An  injunction  was  granted  to  restrain  a  land- 
owner from  draining  his  own  land  so  as  to  draw  off  water  flowing  in  a  de- 
fined surface  channel  through  the  adjoining  land.  ( Qrand  Junction  Canal 
Company  v.  Shugar,  L.  R.,  6  Ch.  483.) 

The  grounds  upon  which  a  court  of  equity  will  interfere  by  injunction,  Pollution, 
in  the  case  of  pollution  of  the  water  of  a  stream,  were  thus  laid  down  by  oenemi  grounda 
Kindereley,  Y.-C. :  '*  If  parties  have  established  such  a  legal  right  as  the  upon  which  equity 
pUuntiffs  in  this  case  have  established,  and  another  person  comes  and  erects  ^^^  interfere. 
works  on  the  same  stream  above  their  works,  and  by  his  manufacturing 
process  so  fouls  the  water  of  the  stream  as  seriously  and  continuously  to 
obstruct  the  efiEective  carrying  on  of  their  manufacture;  and  if  the  granting 
of  an  injunction  will  restore  or  tend  to  restore  those  parties  to  the  position 
in  which  th^  previously  stood,  and  in  which  they  have  a  right  to  stand ; 
and  if  the  injury  complained  of  is  of  such  a  nature  that  dama^  will  not 
be  an  adequate  compensation,  that  is,  such  a  compensation  as  will  in  effect, 
though  not  in  specie,  place  them  in  the  position  in  which  they  previoudv 
stood;  and  if,  moreover  (for  there  are  sevlsral  conditions),  they  use  due  dih- 
gence  in  vindicating  their  rights;  they  have  in  general  a  right  to  come  to  a 
eonrt  of  equity  and  say,  'Do  not  leave  us  to  bring  action  after  action  for 
the  purpose  of  recovering  damages ;  but  interfere,  with  a  strong  hand,  and 
prevent  the  continuance  of  the  acte  we  complain  of,  in  order  that  our  legal 
right  may  be  protected  and  preserved  to  us.' "    (  Wood  v.  Stttcliffe,  2  Sim., 
N.  S.  166.) 

Applications  to  the  court  to  restrain  the  pollution  of  a  stream  should  not 
be  msbde  upon  trivial  matters ;  but,  on  the  other  hand,  it  does  not  appear 
that  anything  like  large  or  heavy  damages  must  be  recovered  before  the 
plaintifc  can  be  assisted.  {Per  Wood,  v  .-C,  Lingmood  v.  Stommarket 
Company,  L.  B.,  1  Eq.  79.)  A  riparian  proprietor  can  maintain  a  suit  to  Actual  injuor  not 
restrain  the  fouling  of  the  water  of  the  river  without  showing  that  the  necessary, 
fooling  is  actually  injurious  to  him.    {Crouley  v.  Lightowler,  L.  B.,  2 


106 

Of  WateroouiMB. 

Previous  pollution 
no  justification. 


Pollution  by 
Mwage  of  towns. 


Injniy  mpst  be 
subtftantiaL 


Acquiescence  and 
deliO^  in  case  of 
pollution. 


Former  practice 
as  to  granting  In- 
junctions in  cases 
of  nuisance  where 
plain tilTs  legal 
right  deuled. 


Present  practice : 
court  must  deter- 
nitnp  every  ques- 
tion of  law  and 
fact  Incident  to 
the  relief  sought 


Prescription, 

Ch.  478 ;  and  see  as  to  actnal  injury,  Bickett  y.  Morrigy  L.  R.,  1  H.  L. 
Sc.  47.) 

The  fact  that  the  stream  is  fonled  by  others  is  not  a  defence  to  a  salt  to 
restrain  the  foaling  by  one.  ( Crossley  v.  Ligktottler,  L.  R.,  2  Ch.  478. 
See  Wood  t.  Waud^  8  Exch.  748;  Att.-Gen.  t.  Leeds  Corporation,  L.  B., 
6  Ch.  583.) 

Commissioners  acting  nnder  a  local  act  of  parliament  were  restrained 
from  draining  a  town  into  a  stream  so  as  to  pollute  the  water  to  the  injury 
of  a  riparian  proprietor.  {Ooldtmid  t.  Tunhridge  Wells  Improvement 
CommUsionerSf  L.  R.,  1  Ch.  349,  where  the  earlier  cases  are  quoted.)  It 
was  said  in  that  case  by  TVcrn^r,  L.  J.,  **  I  adhere'  to  the  opinion  which 
was  expressed  by  me  and  by  the  Lord  Chancellor  in  the  Attorney- General 
T.  Sheffield  Oas  Consumers*  Company  (8  D.,  M.  &  G.  304),  that  it  is  not 
in  every  case  of  nuisance  that  this  court  should  interfere.  I  think  that  it 
ought  not  to  do  so  in  cases  in  which  the  injury  is  merely  temporary  and 
trifling;  but  I  think  that  it  ought  to  do  so  in  cases  in  which  the  injury  is 
permanent  and  serious ;  and  in  determining  whether  the  injury  is  serious 
or  not,  regard  must  be  had  to  all  the  consequences  which  may  flow  from  it.'* 
{Ih.  356.) 

The  injury  must  be  substantial.  {Lilly white  y.  Trimmer,  15  W.  R. 
763.)  A  bill  and  information  filed  to  restrain  a  local  board  of  health  of  a 
town  from  discharging  sewage  into  a  river  were  dismissed  with  costs  on 
the  ground  that  the  injury  proved  was  trifling.  (Att.-Oen,  v.  Oee,  L.  R., 
10  Eq.  131.) 

Where  a  plaintiff  has  proved  his  right  to  an  injunction  against  a  nuisance 
or  other  injury,  it  is  no  part  of  the  duty  of  the  court  to  inquire  in  what  way 
the  defendant  can  best  remove  it  The  plaintiff  is  entitled  to  an  injunc- 
tion at  once,  unless  the  removal  of  the  injury  is  physically  impossible,  and 
it  is  the  duty  of  the  defendant  to  find  his  own  way  out  of  the  difliculty, 
whatever  inconvenience  or  expense  it  may  put  him  to.  But  when  the  diffi- 
cultr  of  removing  the  injury  is  great  the  court  will  suspend  the  operation 
of  the  injunction  for  a  time,  with  liberty  to  the  defendants  to  apply  for  an 
extension  of  time.  {Att.-Gen.  v.  Colney  Hatch  L^inatio  Asylum^  L.  R., 
4  Ch.  146.  See  Att.-Oen,  v.  Borough  of  BirminyJiam,  19  W.  R.  661.) 
Where  no  order  could  be  made  against  a  highway  board  to  compel  them 
to  stop  up  a  sewer  which  occasioned  a  nuisance  by  draining  into  a  stream, 
an  injunction  was  granted  restraining  them  from  allowing  any  fresh  com- 
munication to  be  made  with  the  sewer.  {Att.-Gen.  v.  Miohm^nd,  L.  R.,  2 
Eq.  306.) 

The  doctrine  of  acquiescence,  as  applied  to  the  right  of  riparian  proprie- 
tors to  restrain  the  pollution  of  a  stream  by  sewage,  was  considered  in 
Att.'Oen,  V.  Corporation  of  Halifax  (17  W.  R.  1038);  and  as  to  delay  in 
such  a  case,  see  Att.-Gen.  v.  Proprietors  of  Bradford  Canal  (L.  R.,  2  Eq. 
71);  Att.'Oen.  v.  Leeds  Corporation  (L,  R.,  6  Ch.  583). 

According  to  the  former  practice  a  court  of  equity  would  not  grant  a 
perpetual  injunction  against  an  alleged  nuisance  where  the  plaintiff's  legal 
right  was  denied,  without  a  previous  trial  at  law.  {Att.-Gen.  v.  Cleaver, 
18  Ves.  211,  218;  Bewhurstv.  Wrigley,  C.P.  Coop.  319;  Motley \\  Bomi^ 
ham,  3  M.  &  Cr.  1,  14;  Elmhirgt  v.  Spencer,  2  M.  &  G.  45.  And  see  the 
rule  with  respect  to  interposing  by  injunction  between  public  companies 
or  trustees,  in  cases  of  apprehended  mischief  or  nuisance,  laid  down  by  Lord 
Brougham  in  JSarl  of  Ripon  v.  Hohart,  3  M.  &  K.  179.) 

Now,  however,  the  Court  of  Chancery  has  been  empowered  to  cause 
questions  of  fact  arising  in  any  suit  or  proceeding  to  be  tried  before  itself 
with  or  without  a  jury.  (21  &  22  Vict.  c.  27,  ss.  3,  5.)  It  has  further 
been  enacted,  that  in  all  cases  in  which  any  relief  or  remedy,  within  the 
jurisdiction  of  the  Court  of  Chancery,  or  the  Court  of  Chancery  of  the 
county  palatine  of  Lancaster  respectively,  is  or  shall  be  sought  in  any  cause 
or  matter  instituted  or  pending  in  either  of  the  said  courts,  and  whether  the 
title  to  such  relief  or  remedy  be  or  be  not  incident  to  or  dependent  upon  a 
legal  right,  every  question  of  law  or  fact  cognizable  in  a  court  of  common 
law,  on  the  determination  of  which  the  title  to  such  relief  or  remedy  depends, 
shall  be  determined  by  or  before  the  same  court.    (25  &  26  Vict.  c.  42,  s.  1.) 
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Where  qoesdons  of  fact  may  be  more  oonTenientl^  tried  at  assizes,  issaes 
may  be  directed.  (Sect.  2.)  And  there  is  a  proviso  that  nothing  in  that 
act  shall  make  it  necessary  for  a  conrt  of  equity  to  grant  relief  in  any  suit 
ooDceming  any  matter  as  to  which  a  conrt  of  common  law  has  concurrent 
jniifldiction,  if  it  shall  appear  to  the  court  that  such  matter  has  been  im- 
properly brought  into  equity,  and  that  the  same  ought  to  have  been  left  to 
the  sole  determination  of  a  court  of  common  law.    (Sect.  4.) 

It  seems  that  since  these  acts  the  conrt  must  deal  with  the  question  of 
nniaance  or  no  nuisance  in  the  same  way  as  it  deals  with  any  other  question 
within  its  jurisdiction  depending  on  a  disputed  matter  of  fact  {Tnohbald 
T.  JtoHnsan,  L.  B.,  4  Ch.  397;  JRoskeU  t.  Whitmorth,  L.  B  ,  5  Ch..  463 ; 
&  C,  before  JBae'on,  Y.-C,  19  W.  R.  804.)  And  see  further,  as  to  the 
practice  under  these  acts,  Morgan's  Chancery  Acts  and  Orders,  264, 4th  ed. ; 
Daniell's  Ch.  Fr.  940,  5th  ed. 

The  object  of  an  interlocutory  injunction  is  to  keep  matters  in  the  suit 
in  statu  quo  until  the  hearing  of  the  cause.  (^Lawrence  ▼.  Austiny  13 
W.  B.  981.)  An  injunction,  ^erefoie,  which  Yirtnally  directs  the  defen- 
dant to  perform  an  act,  will  not,  except  under  yery  special  circumstances, 
be  granted  on  an  interlocutory  application  before  decree.  {Blakemore  y. 
G1a,morgan*hire  Canal  Navigation^  1  M.  &  K.  154.) 

The  effect  of  an  order  specifically  to  repair  the  banks  of  a  canal  and 
other  works  has  been  obtained  upon  an  interlocutory  application  by  an  order 
to  restrain  a  party  using  and  enjoyins  a  canal  from  impeding  the  naviga- 
tion, by  oondnning  to  keep  the  canal,  banks,  or  works  out  of  repair ;  by 
diverting  the  water,  or  preventing  it,  by  the  use  of  locks,  from  remaining 
in  the  canals,  or  by  continuing  the  removal  of  a  stopgate.  (Zantf  y.  JV«ns 
digate,  10  Yes.  192.)  This  case  was  said  to  go  to  the  very  uttermost  verge 
of  all  Uie  former  cases.  Lord  Brougham  agreed  with  Lord  Lyndhurtt  in 
the  opinion,  that  if  the  conrt  had  this  jurisdiction,  it  would  be  better  to 
exercise  it  directly  and  at  once ;  and  that  the  having  recourse  to  a  round- 
about mode  of  obtaining  the  object  seems  to  cast  a  doubt  upon  the  jurisdic- 
tion. {Blahemore  y.  Glamorganshire  Canal  Navigation,  1  M.  &  K. 
183.)  The  tenant  of  a  mine  was  restrained  upon  motion  from  permitting 
a  communication  with  an  adjoining  mine  to  continue  open,  and  water  to 
flow  through  the  same,  the  intended  effect  being  to  compel  the  defendants 
to  close  the  communication.  (^Earl  of  Mexhorough  y.  Bower,  7  Beav.  127.) 
An  interlocutory  application  for  a  mandatory  injunction  was  granted  to 
prevent  irreparable  damage  from  water  escaping  into  a  mine.  (  Westminster 
Brymho  Coal  Company  y.  Clayton,  36  L.  J.,  Ch.  476.)  And  see  further, 
Daniell,  Ch.  Fr.  1514,  5th  ed. 

As  to  the  efiEect  of  laches  and  acquiescence  in  depriving  parties  of  their 
remedy  by  injunction,  see  WeUer  v.  Smeaton  (1  Br.  C.  C.  572;  1  Cox,  102); 
Birmingham  Canal  Company  y.  Lloyd  (IS  Yes.  515;  Coop.  C.  C.  77, 193); 
Blakemore  y.  Glamorganshire  Canal  Navigation  ( 1  M.  &  K.  154). 

Whenever  the  Conrt  of  Chancery  has  jurisdiction  to  entertain  an  applica- 
tion for  an  injunction  against  a  breach  of  any  covenant,  contract  or  agree- 
ment, or  against  the  commission  or  continnance  of  any  wrongful  act,  or  for 
the  specific  perfonnance  of  any  coyenant,  contract  or  agreement,  the  court 
nay,  if  it  think  fit,  award  damages  to  the  party  injured,  either  in  addition 
to,  or  in  substitution  for,  such  injunction  or  specific  performance;  and  such 
damages  may  be  assessed  in  such  manner  as  the  court  shall  direct  (21  & 
22  Yict.  c.  27,  s.  2.) 

Under  this  provision  the  question  of  damages  will  not  be  entertained, 
except  in  cases  where  the  court  has  jurisdiction  irrespectively  of  any  right 
to  them.  (Daniell,  Ch.  Fr.  946,  5th  ed. ;  Morgan's  Chancery  Acts  and 
Orders,  262,  4th  ed.) 

A  contract  was  entered  into  between  a  canal  company  and  the  plaintiffs, 
the  owners  of  paper  mills,  as  to  the  mode  of  enjoyment  of  the  waters  by 
which  both  were  supplied.  The  company  did  acts  in  violation  of  the  con- 
tract, and  proposed  to  continue  them,  and  a  bill  was  filed  for  an  injunction. 
Held,  that  it  was  no  answer  to  say  that  the  acts  proposed  would  not  be  in- 
jnrioos,  or  eyen  to  prove  that  they  were  beneficial  to  the  plaintiffs ;  and  the 
court,  althongh  no  evidence  was  given  of  any  actual  damage  done,  granted 
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Of  WAtenxmncs.   a  perpetual  injanction.    {Dickenton  v.  Grand  Junction  Canal  Company, 
16  Beav.  260.)    Where  the  constraction  of  a  contract  is  clear  and  the  breacfa. 
clear,  it  is  not  a  qaestion  of  damage ;  but  the  mere  circnmstance  of  the 
breach  of  covenant  affords  snfficient  ground  for  the  court  to  interfere  by 
injunction.    And,  temble,  the  court  may  bo  interfere  whether  the  breach 
has  or  has  not  been  actually  committed,  provided  the  defendant  claims  and 
insists  on  a  right  to  do  the  act  which  would  constitute  such  breach.   ( Tipping 
T.  JSckertlei/,  2  K.  &  J.  264. )    A  perpetual  injunction  was  granted  against 
heating  water  contrary  to  agreement.    {lb.)    **  There  is  a  manifest  distinc- 
tion  between  cases  depending  on  nuisance  and  those  depending  on  contract. 
It  is  shown  by  the  case  of  The  Rochdale  Canal  Company  y.  King  (2  Sim., 
N.  S.  78),  and  many  other  authorities,  that  where  there  is  a  contract  the 
court  cannot  attach  the  same  importance  to  the  question  whether  the  damage 
is  serious  or  not,  as  it  does  in  mere  cases  of  nuisance ;  but  that  the  main 
point  is  whether  the  contract  has  been  broken."    {Per  Boltf  L.  J.,  Att.' 
Oen,  T.  Mid  Kent  Railway  Company^  L.  R.,  3  Ch.  104.) 

The  court  refused  to  decree  at  the  suit  of  the  vendor  the  specific  per- 
formance of  an  amement  to  purchase  the  fee  simple  of  certain  lands,  and 
also  the  right  to  impound  the  water  of  a  ri?er,  and  to  divert  from  it  a 
stream  of  water;  because  the  vendor,  though  seised  in  fee  of  the  lands,  had 
only  a  lease  for  ninety-nine  years  of  the  omer  subjects  of  the  contract,  and 
had  not,  as  against  some  of  the  proprietors  of  the  land  on  the  banks  of  the 
river,  a  right  to  divert  the  water;  and  because  the  purchaser  had  entered 
into  a  contract  for  the  purpose  of  erecting  a  manufactory  to  be  wrought 
by  the  water,  and  twelve  years  had  elapsed  between  the  time  of  the  agree- 
ment and  the  hearing  of  the  cause.  (  Wright  v.  Howardy  1  Sim.  &  Stu. 
190.    See  Shackelton  v.  Sutcliffe,  1  De  G.  &  S.  609.) 

Persons  obtaining  from  the  legislature  powers  to  interfere  with  the 
rights  of  property  are  bound  strictly  to  adhere  to  the  powers  so  conceded  to 
them,  to  do  no  more  than  the  legislature  has  pointed  out.  {Mayor ^  ^e. 
of  Liverpool  v.  The  Chorley  Watemorki  Company,  2  De  G.,  M.  & 
G.  862;  and  see  Dawson  v.  Pavers  6  Hare,  416.)  If  a  public  body,  which 
has  powers  given  it  by  a  statute  for  the  performance  of  a  particular  object, 
exercises  its  powers  so  as  to  injure  the  property  of  others,  it  is  responsible 
for  the  injury,  unless  the  act  done  was  absolutely  necessary  for  the  per- 
formance of  the  object  of  the  statute.  {Att,'Oen.  v.  Oolney  Hatch 
lAinatic  Asylum.,  L.  R.,  4  Ch.  146.)  See  also  as  to  statutory  powers,  AtL- 
Oen.  V.  Cfreat  Eastern  Railway  Company ,  L.  R.,  6  Ch.  672. 

Where  water  is  diverted  in  a  manner  or  to  an  extent  not  authorized 
by  statutory  powers,  the  diversion  will  not  be  restrained  except  at  the  in- 
stance of  the  Attorney-General,  or  a  person  having  a  private  interest  in  the 
stream.  {Mayor,  ^o.  of  Liverpool  v.  Hie  Chorley  Waterworks  Cowr- 
pany,2  De  G.,  M.  &  G.  852;  Ware  v.  Regent's  Canal  Company,  3  De  G. 
&  J.  212.) 

The  conservators  of  river  banks,  who  were  empowered  by  act  of  parlia- 
ment to  apply  the  funds  under  their  control  (which  were  raised  by  a  rate 
upon  the  proprietiirs  of  adjacent  lands)  in  executing  all  works,  &c.  necee- 
saty  for  putting  the  banks  iuto  and  maintaining  the  same  in  a  permanent 
state  of  stability,  were  held  to  be  authorized  to  apply  a  portion  of  the  fund 
in  watching,  and,  if  necessary,  opposing  a  bill  in  parliament  for  a  project 
lower  down  the  river,  which  was  likely  to  be  injurious  to  the  banks  under 
their  superintendence.  {Bright  v.  North,  2  Ph.  C.  C.  216;  16  L.  J.,  Ch. 
266.) 

An  act  incorporated  a  company  for  the  purpose  of  supplying  a  town 
with  gas.  By  a  subsequent  act  it  was  enacted,  "  that  if  the  company  shall 
at  any  time  cause  or  suffer  to  be  conveyed  or  to  flow  into  any  stream, 
reservoir,  aqueduct,  pond  or  place  of  water  within  the  limits  of  the  act,  any 
washing  substance  or  thing  which  shall  be  produced  by  making  or  supply- 
« ing  gas,  they  ^all  forfeit  2001."  In  1864,  the  company  erected  a  gas-tank 
B.\x>ut  forty-five  yards  from  the  plaintiff's  well.  The  site  was  selected  by 
an  engineer  on  behalf  of  the  company,  and  the  tank  was  erected  on  solid 
sandstone,  and  with  proper  materials.  The  company  knew  that  mines  in 
the  neighbourhood  had  been  worked,  but  they  did  not  know  that  mines  had 
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been  under  or  near  to  any  part  of  their  land.  In  1838  there  were  workings  Of  Wateroounet. 
under  half  the  company's  land,  and  from  1848  to  1865  these  workings  were 
brought  to  within  about  sixty  yards  of  the  tank,  in  conseqaence  of  which 
the  floor  of  the  tank  cracked,  and  the  washings  in  it  flowed  ont  and  perco- 
lated to  the  plaintiff's  well,  thereby  rendering  the  water  in  it  unfit  for  do- 
mestic purposes :  it  was  held,  that  the  company  had  suffered  the  washings 
to  flow  mto  the  well,  and  consequently  was  liable  to  the  penalty.  {Hip- 
Hns  Y.  Birmingham  and  Staffordshire  Qculight  Company^  6  H.  &  N. 
250;  7  Jnr.,  N.  8.  213;  30  L.  J.,  Ex.  60;  5  H.  &  N.  74 ;  29  L.  J.,  Ex.  169; 
8  W.  B.  182 ;  affirmed  on  appeal,  7  Jur.,  N.  S.  843 ;  9  W.  R.  168.) 

By  a  navigation  act  the  undertakers  were  authorized  to  make  and  main- 
tain such  navigation,  and  from  time  to  time  to  alter  their  dams  and  weirs 
for  that  purpose,  and  to  enter  and  make  works  upon  lands  for  the  purpose 
of  the  undertaking,  first  making  satisfaction  to  the  owners  as  the  commis- 
sioners under  that  act  should  direct.    By  a  subsequent  clause  any  persons 
injured  by  the  works  were  to  receive  compensation,  to  be  assessed  by  the 
oonmiissionenL    The  commissioners  were  named  in  the  act,  and  power  was 
given  them  to  appoint  successors  from  time  to  time.    The  navigation  was 
made,  and  as  part  of  it  a  dam  across*  a  river  was  enlarged.     Subsequently 
an  the  commissioners  died  without  having  appointed  successors.     The 
company  afterwards  raised  the  dam  to  the  injury  of  a  mill-owner  below. 
It  was  held,  by  Wightmanj  Erie  and  Oromvton,  Js.,  that  the  power  to  alter 
the  dam  still  existed,  even  though  the  mill-owner  should  no  longer  have 
any  means  of  obtaining  compensation,  as  to  which  they  gave  no  opinion. 
Lord  Oampbelly  C.  J.,  dissented,  and  held  that  the  compensation  clause 
baring  been  incapable  of  execution  by  extinction  of  the  commissioners,  the 
powers  which  the  act  had  conferred  upon  the  company,  to  cause  injury  to 
other  persons,  could  no  longer  be  exercised.    {Kennet  and  Awn  Jyaviga- 
tum  Company  v.  Witherington,  18  Q.  B.  681.) 

The  statute  10  &  11  Vict.  c.  17,  consolidates  the  provisions  usually  con-  waterworks 
tained  in  acts  authorizing  the  making  of  waterworks  for  supplying  towns  with  oompauics. 
water.  This  act  places  the  taking  of  streams  upon  the  same  footing  as  the 
taking  Isjids  under  the  Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c  18 ;  and  a  waterworks  company  was  restrained  from  diverting  a  stream 
belonging  to  the  plaintiff,  without  first  paying  compensation  for  the  same, 
or  making  deposit,  and  giving  a  bond,  in  accordance  with  the  provisions  of 
the  latter  act.  (^Ibrrandy.  Mayor ^  tfc.  of  Bradford,  21  Beav.  412;  2 
Jnr.,  N.  S.  175.  See  Pnmelly.  Wolverhampton  New  Waterworks  Com- 
pany, 10  C.  B.  676;  Hildreth  v.  Adamson,  8  W.  R.  470;  Busby  v. 
Ckttterfield  Waterworks,  ^c.  Company,  1  £1.,  Bl.  &  El.  176;  Clowes  v. 
Staffordshire,  ^e.  Company,  21  W.  R.  32.)  The  statute  26  &  27  Vict, 
c  93,  consolidates  in  one  act  additional  clauses  frequently  inserted  in  acts 
relating  to  waterworks.  For  a  collection  of  the  cases  relating  to  water- 
works companies,  see  Fisher's  Digest,  8609 — 8617. 

WheUier  a  river  be  navigable  or  not  is  a  question  of  fact  for  the  jury.  XaTlgmble  rlTer». 
{Voogkt  V.  Winoh,  2  B.  &  Aid.  662/)  The  flux  or  reflux  of  the  tide  is 
endence  of  a  navigable  river,  (^miles  v.  Rose,  5  Taunt.  705.)  The 
channel  of  a  public  river  is  properly  described  as  a  common  highway 
{Anon.,  1  Campb.  517,  n.),  although  the  analogy  between  it  and  a  highway 
on  land  is  not  complete  in  all  particulars;  and  there  is  no  one  circumstance 
which  more  decisively  affixes  on  a  river  the  character  of  being  public  and 
navigable  in  this  sense  of  a  highway  than  the  flow  and  reflow  of  the  tide 
in  it.  {Mayor,  Jre.  of  Colchester  v.  Brooke,  7  Q.  B.  373.)  A  judgment 
m  an  action  on  the  case,  disaffirming  an  exclusive  right  to  a  river,  is  strong 
eridence  in  another  action  trying  the  same  right,  but  not  conclusive.  On 
a  question  whether  a  creek  be  a  public  navigable  river  or  not,  instances  of 
persons  going  up  it  for  the  purpose  of  cutting  reeds,  and  on  parties  of 
pleasure,  without  the  consent  of  the  person  claiming  exclusive  property  in 
the  creek,  are  evidcLce  sufficient  for  the  jury  to  presume  it  a  public  river. 
(Miles  V.  Bose,  1  Marsh.  813  ;  5  Taunt.  705;  4  Maule  &  S.  101.)  It  was 
held  in  that  case  that  the  cutting  of  rushes  in  the  creek  by  strangers,  with- 
out interruption,  was  a  strong  circumstance  to  show  that  the  river  was 
pabUc,  and  the  fact  that  pleasure-boats  were  accustomed  to  sail  up  the 
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creek  was  also  relied  on.  But  a  right  to  a  track  path  on  each  side  of  the 
river  Teei  (alternately)  for  towing  without  paying  any  acknowledgment, 
was  found  upon  a  trial  at  bar.  \Pieree  y.  Lord  I^lconherge^  1  Burr. 
292.) 

By  18  Greo.  2,  c.  36,  s.  2,  a  corporation  was  empowered  to  do  all  things 
necessary  to  make  the  Medway  navigable,  and  the  river  so  to  be  made 
navigable  and  all  lands  to  be  by  them  made  use  of  for  the  benefit  of  the 
navigation  were  thereby  vested  in  the  corporation,  their  snccessorsi  hein 
and  assigns  for  ever  :  it  vras  held  that  the  act  conferred  upon  the  corpora- 
tion  such  an  interest  in  all  the  water  of  the  river  for  tlie  purposes  of  the 
navigation  as  was  interfered  with  by  the  abstraction  of  any  part  by  the 
riparian  proprietors,  and  that<it  was  not  necessary  that  there  should  be  an 
actual  damage  to  the  navigation  to  entitle  the  corporation  to  sue  for  such 
abstraction.  {Medway  Navigation  Company  v.  Earl  Momney,  9  C.  B.» 
N.  S.  576;  7  Jur.,  N.  S.  846;  30  L.  J.,  C.  P.  263.) 

The  liberty  of  passage  on  a  public  navieable  river  is  not  suspended  when 
the  tide  is  too  low  for  vessels  to  float.  The  public  right  in  this  respect  in- 
cludes all  such  rights  as,  with  relation  to  the  circumstances  of  each  river, 
are  necessary  for  the  convenient  passage  of  vessels  along  the  dumnel.  It 
is  therefore  no  trespass,  if  a  vessel,  which  cannot  reach  her  place  of  desti- 
nation in  a  single  tide,  remains  aground  till  the  tide  serves,  although,  by 
custom  or  agreement,  a  floe  may  be  payable  to  the  lord  of  the  soil  for  such 
grounding,  [f  property  (as  oysters)  be  placed  in  the  channel  of  a  pubUc 
navigable  river,  so  as  to  create  a  public  nuisance,  a  person  navigating  is 
not  justified  in  damaging  such  property,  by  rnnuin^  his  vessel  against  it 
if  he  has  room  to  pass  without  so  doing  ;  for  an  individual  cannot  abate  a 
nuisance  if  he  is  not  otherwise  injured  by  it  than  as  one  of  the  public. 
And  therefore,  the  fact  that  such  property  was  a  nuisance  is  no  excuse  for 
running  upon  it  negligently.  (Mayor^  ^c.  of  Colchetter  v.  Brooke^  7 
Q.  B.  389. )  "^ 

The  public  have  a  right  to  use  steam  power  in  navigating  public  canals, 
provided  it  occasions  no  more  than  the  ordinary  injury  to  it.  {^Cate  v. 
Midland  Railway  Company,  27  Beav.  247  ;  6  Jur.,  N.  S.  1017;  28  L.  J., 
Chan.  727.)  Experiments  were  directed  to  be  made  by  a  civil  engineer  in 
order  to  ascertain  the  effect  of  steam  navigation  on  a  canal.  (.lb.)  A  per- 
petual injunction  was  granted  to  restrain  a  canal  company  from  preventing 
a  railway  company  using  steam  on  the  canal,  the  railway  company  under- 
taking not  to  exceed  a  speed  of  three  miles  an  hour.    (/^.) 

Aldiough  an  adverse  enjoyment  for  the  space  of  twenty  years  is,  as 
against  a  private  individual,  evidence  of  a  grant  by  him,  yet  it  is  otherwise 
in  the  case  of  a  public  river  navigable  by  all  the  Queen's  subjects ;  for  no 
obstruction  for  twenty  years  will  bar  a  public  right.  (  Vooght  y.  Wtnchy 
2  B.  &  Aid.  662;  Weld  v.  Hornby,  7  East,  195.)  A  public  right  of  navi- 
gation may  be  extinguished  either  by  an  act  of  parliament,  a  writ  ad  quod 
damnum  and  inquisition,  or,  under  certain  circumstances,  by  commis- 
sioners of  sewers,  or  by  natural  causes,  such  as  the  recess  of  the  sea,  or 
accumulation  of  silt  or  mud.  And  where  a  public  road,  obstructing  a 
channel  once  navigable,  has  existed  for  so  long  a  time  that  the  state  of  the 
channel  when  the  road  was  made  cannot  be  proved,  it  is  to  be  presumed 
that  the  right  of  navigation  was  legally  extinguished.  (^Rex  v.  Montague, 
4  B.  &  C.  598.)  The  law  has  made  no  provision  for  the  clearing  of  such  a 
highway  in  the  case  of  the  accumulation  of  silt  or  any  other  natural  cause 
by  which  the  channel  becomes  choked  up ;  and  in  no  such  cases  the  river 
ceases  to  be  navigable,  at  least  until  such  causes  are  by  some  means  coun- 
teracted. {Per  Lord  Denman,  C.  J.,  Mayor  of  Colchetter  v.  Brooke,  7 
Q.  B.  374.) 

A  corporation,  being  the  conservators  of  a  river  and  the  owners  of  the 
soil  between  high  and  low  water  mark,  cannot  authorize  their  lessee  to 
erect  a  wharf  there  which  produces  inconyenience  to  the  public  in  the  use 
of  Uie  river  for  the  purposes  of  navigati6n.  (Rex  v.  Lord  Orotvenorand 
others,  2  Stark.  N.  P.  C.  511.) 

The  declaration  stated,  in  substance,  that  the  defendant  wrongfully 
placed  timber  in  a  certain  navigable  river,  whereby  the  rightful  access  to 
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the  plaintiflTs  public-honae  was  obstrncted,  and  divers  persons  who  would   or  Watercounes. 

otherwise  have  come  to  the  plaintiif' s  house,  and  taken  refreshments  there,   ' 

were  prevented  from  so  domg:  it  was  held,  that  the  declaration  stated  no 
act  on  the  defendant's  part  amounting  to  a  public  nuisance :  but  that  if  it 
had  done  so,  the  plaintiff  might  nevertheless  maintain  an  action  for  the 
particalar  injnrj  to  himself,  and  that  there  was  a  sufficient  allegation  of 
special  damage.    {Rom  v.  Qrotes,  6  Scott,  N.  K.  645;  6  Man.  &  G.  613; 
3  Dowl.,  N.  S.  61 ;  Law  J.  1842,  C.  P.  251 ;  7  Jur.  961.)    An  action  on 
the  case  will  lie  for  the  special  damage  occasioned  to  a  party  conveying 
goods  along  a  navigation,  by  its  obstruction  by  a  barge  moored  across, 
wfaMereby  he  was  compelled  to  unload  and  carry  his  goods  overland.    {R099 
T.  Jtfiles,  4  Man.  &  S.  101.)    A  count  in  case  stating  that  the  plaintiff 
was  possisssed  of  a  messuage  abutting  on  a  public  navigable  river,  and  by 
reason  thereof  was  accustomed,  and  of  right  entitled,  to  have  the  free  use 
and  navigation  of  the  river,  for  the  purpose  of  passing  in  boats  and  con- 
veying goods  to  the  messuage,  and  convenient  access  to  the  messuage  from 
the  liver ;  but  that  the  defendant  fixed  barges,  planks,  &c.  in  the  part  of 
the  river  near  the  messuage,  and  kept  and  continued  the  same,  and  thereby 
hindered  the  plaintiff  from  having  the  free  use  of  the  river,  and  passing 
in  boats  and  conveying  goods  to  and  from  the  messuage,  and  the  plaintiff 
was  titoreby  put  to  expense  in  endeavouring  to  remove  the  obstructions, 
and  was  obliged  to  convey  the  goods  in  a  longer  and  more  inconvenient 
roate,  is  good,  as  sufficiently  showing  a  particular  injury  to  the  individoal. 
(Dobsan  v.  Blaekmore^  9  Q.  B.  991.)    Bat  if  the  jury  negative  actual 
damage,  the  plaintiff  cannot  have  judgment.    {Ih,) 

Where  a  vessel  is  sunk  by  accident,  and  without  any  default  in  the  owner 
or  his  servant,  in  a  navigable  river,  and  remains  there  under  water,  no  duty 
is  ordinarily  cast  upon  the  owner  to  use  any  precaution,  by  placing  a  buoy 
or  otherwise,  to  prevent  other  vessels  from  striking  against  it.  {Brown  v. 
Mallett,  5  C.  B.  599.)  The  owner  is  therefore  not  liable  to  an  indictment, 
or  to  an  action,  at  the  suit  of  a  party  sustaining  special  damage  in  respect 
of  soch  omission.    {lb. ) 

One  who  erects  or  keeps  erected,  on  the  shore  of  a  navigable  river  be- 
tween high  and  low  water  maric,  a  work  for  the  more  convenient  use  of 
his  wharf  adjoining,  which  work,  either  from  its  original  defective  con- 
irtmction,  or  from  want  of  repair,  presents  a  dangeroas  obstruction  to  the 
navigation,  is  responsible  for  an  injury  tliereby  occasioned  to  a  barge 
coming  to  the  wharf,  without  any  default  on  the  part  of  the  persons  in 
charge.  (  WkUe  v.  PhilU^Sy  16  C.  B.,  N.  8.  245 ;  33  L.  J.,  C.  P.  83  ; 
12  W.  B.  85.)  As  to  the  right  of  persons  entitled  to  land  from  a  navigable 
river  on  the  bank  adjoining;  to  pass  over  permanent  obstructions,  see 
£astem  Counties  Railway  Company  v.  Borling  (5  C.  K,  N.  S.  821); 
Marshall  v.  Ulleswater  Steam  Navigation  Company  (L.  R,  7  Q.  B.  166). 
A  weir  appurtenant  to  a  fishery,  obstructing  the  whole  or  part  of  a 
navigable  river,  is  legal,  if  granted  by  the  crown  before  the  commencement 
of  the  reign  of  Edward  the  First.  Such  a  grant  may  be  inferred  from 
evidence  of  its  having  existed  before  that  time.  If  the  weir  when  so  first 
Ranted  obstruct  the  navigation  of  only  a  part  of  the  river,  it  does  not 
become  illegal  by  the  stream  changing  its  bed,  so  that  the  weir  obstructs 
the  only  navigable  passage  remaining.  Where  the  crown  had  no  right  to 
obstmct  the  whole  passage  of  a  navigable  river  it  had  no  right  to  erect  a 
weir  obstructing  a  part,  except  subject  to  the  rights  of  the  public ;  and 
therefore  in  such  a  case  the  weir  would  become  illegal  upon  the  rest  of  the 
river  being  so  choked  that  there  could  be  no  passage  elsewhere.  (  Williams 
V.  Wileox,  8  Ad.  &  EU.  314  ;  8  Nev.  &  P.  606  ;  RolU  v.  Whyte,  L.  R.. 
8  Q.  B.  286,  followed  in  Leconfield  v.  Lonsdale,  L.  B.,  6  C.  Pp657.)  It  is 
not  competent,  either  to  the  crown  or  to  a  subject,  to  use  the  soil  of  a 
navigable  liver  for  any  purpose  amounting  to  a  nuisance.  {Att.-Gen. 
V.  Johnson,  2  Wils.  C.  C.  87.)  Where  the  defendant,  as  grantee  of  the 
crown,  was  entitled  to  the  soil  of  a  navigable  river  at  a  certain  point,  it 
was  held  that  such  ownership  did  not  justify  him  in  constructing  a  jetty 
which  interfered  with  the  navigation.  {Att.'Gen,  y.  Earl  of  Lonsdale, 
L.  B.,  7  Eq.  877.) 


112 


PrescripHon. 


Ownership  of 
0OII  of  navigable 
riven. 


Of  WaterooQTBea.  As  to  ptirprestnre  and  the  remedy  in  that  case,  see  Att.-Gen.  y.  Johmon 
(2  Wils.  C.  C.  87). 

The  bed  of  all  navigable  riyers  where  the  tide  flows  and  reflows,  and  of 
all  estaaries  or  arms  of  the  sea,  is  vested  in  the  crown,  but  subject  to  the 
right  of  navigation  which  belongs  by  law  to  the  subjects  of  the  realm,  and 
of  which  the  right  to  anchor  forms  part ;  and  every  grant  made  by  the 
crown  of  the  bed  or  soil  of  an  estaary  or  a  navigable  river  mnst  be  subject 
to  such  public  right  of  navigation.  (  Gann  v.  J^ee  Mshers  of  Whitstable, 
11  H.  L.  C.  192 ;  13  W.  R.  689.)  In  the  case  of  a  navigable  river,  the 
presumption  is,  that  the  soil  is  vested  in  the  crown,  yet  a  subject  may 
claim  a  prescriptive  right  to  a  several  fishery  in  an  arm  of  the  sea  even 
against  the  crown.  {Mayor,  ^c.  of  Oxford  v.  Riohard»an,  4  T.  R.  439. 
^  Rex  V.  Smith,  2  Dong.  411.)  But  b^  grant  or  prescription  a  subject 
may  have  the  interest  in  the  water  and  soil  of  navigable  rivers,  as  the  City 
of  London  has  been  stated  to  have  the  soil  and  property  of  the  Thames  by 
grant  (Dav.  66  b  ;  Com.  Dig.  Navigation  (B)  )  ;  but  this  has  been  ques- 
tioned in  some  modem  cases.  (Att.'Gen.  v.  Corporation  of  LotCdon, 
8  Beav.  270;  2  Mac.  &  G.  247;  2  Hall  &  T.  1;  AU.-Gen.  t.  Johnson,  2  J. 
Wils.  C.  C.  87.)  An  act  of  parliament,  passed  for  the  purpose  of  making 
navigable  a  natural  river,  does  not  vest  in  the  undertakers  of  the  navi- 
gation the  bed  of  the  river,  but  gives  them  for  that  purpose  the  mer« 
privilege  of  scouring  and  cleansing  it,  which  is  a  mere  easement.  {Rex  v. 
The  Mersey,  ^c.  Namgation,  9  B.  &  C.  114;  Rex  y,  Thomas,  lb.  95.) 
The  proprietors  of  a  navigation  have  no  property  either  in  the  soil  over 
which  the  water  flows  or  in  the  adjoining  oanks  under  an  act  of  parlia- 
ment allowing  them  the  use  of  the  land  through  which  the  river  passes. 
{Bollis  V.  Goldfinch,  1  B.  &  C.  221.) 

The  public  are  not  entitled  at  common  law  to  tow  on  the  banks  of  an- 
cient navigable  rivers  ;  the  right  mnst  be  founded  on  statute  or  on  usage. 
{Ball  V.  Herbert,  3  T.  R.  266 ;  see  1  Lord  Raym.  726 ;  Bull.  N.  P.  90 ; 
6  Mod.  16B,  contra.) 

Where  a  river  is  not  navigable,  the  presumption  is,  that  the  soil  is  the 
property  of  the  owners  on  each  side  to  the  middle  of  the  river,  aud  conse- 
quently they  are  entitled  to  a  co-extensive  right  of  fishing.  And  if  a  man 
is  owner  of  the  land  on  both  sides,  by  common  presumption  he  is  owner  of 
the  whole  river.  (Hale,  de  Jure  Maris,  cap.  1 ;  Carter  v.  Mureot,  4  Burr. 
2162 ;  Harg.  L.  Tracts,  6;  Rex  v.  Wharton,  12  Mod.  610.)  Where  in 
trespass  quare  clausum  fregit  the  plaintiff  claimed  the  whole  bed  of  the 
river  flowing  between  his  land  and  tne  defendant's,  the  defendant  contend- 
ing that  each  was  entitled  ad  medium  filum  aquee;  it  was  held,  that  evi- 
dence of  acts  of  ownership  exercised  by  the  plaintiff  upon  the  banks  of  the 
river  on  the  defendant's  side  lower  down  the  stream,  and  where  it  flowed 
between  the  plaintiff *s  land  and  a  farm  of  C.  adjoining  the  defendant's 
land,  and  also  of  repairs  done  by  the  plaintiff  to  a  fence  which  dirided  C.'s 
farm  from  the  river,  and  was  in  continuation  of  a  fence  dividing  the  de- 
fendant's land  from  the  river,  was  admissible  for  the  plaintiff.  {Jones  v. 
Williams,  2  Mees.  &  W.  326.)  However,  a  right  to  the  use  of  flowing 
water  does  not  necessarily  depend  upon  the  ownership  of  the  soil  covered 
by  such  water.  {Lord  v.  Commissioners  of  Sydney  City,  12  Moo.  P.  C.  C. 
473.) 

With  respect  to  rivers  that  are  not  navigable,  the  proprietors  of  the 
banks  on  each  side  have  an  interest  in  the  fishery  of  common  right.  So 
that  every  inland  river  that  is  not  navigable  appertains  to  the  owners  of 
the  soil.  Where  such  rivers  run  between  two  manors,  and  are  the  boun- 
daries between  them,  one  moiety  of  the  river  and  fishery  belongs  to  one 
lord,  the  oMier  to  the  other  lord.  (Davies,  R.  156.)  The  use  of  the 
banks  of  the  river  for  more  than  twenty  years  bv  fishermen,  who  have 
occasionally  sloped  and  levelled  them,  is  evidence  of  a  grant  of  a  right  of 
landing  by  the  owner  of  the  soil,  although  both  the  fisherv  and  landing- 
place  once  belonged  to  the  same  person,  and  there  was  no  evidence  to  show 
that  the  former  owner,  or  those  who  claimed  under  him,  knew  that  the 
shore  had  been  so  used.    ( (hay  v.  Bond,  2  Brod.  &  Bing.  667.) 

The  soil  of  the  alveus  is  not  the  common  property  of  the  respective 
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owners  on  the  opposite  sides  of  a  rirer  ;  the  share  of  each  belongs  to  him  Of  WateroounM. 
in  aeveralty,  and  extends  usque- ad  medium  filum  aquce.  {Bickett  v. 
Morris,  L.  R.,  1  H.  L.,  Sc.  47.)  The  right  of  ownership  of  a  moiety  of 
the  bed  of  the  river  passes  under  a  conyeyance  of  land  on  the  banks  of  a 
TiTer,  although  the  convey ance  points  to  a  boundary  which  would  not  in- 
clude any  part  of  the  bed.  {Crostley  v.  lAghtomer,  L.  R.,  3  Eq.  279.) 
Even  where  the  river  is  of  more  than  ordinary  breadth.  (Dwyer  v.  Richf 
I.  R,  4  C,  li.  424  ;  and  on  appeal,  I.  R.,  6  C.  L.  144.) 

In  the  absence  of  all  evidence  of  particular  usage,  the  extent  of  the  right  Rights  u  to  the 
of  the  crown  to  the  seashore  landwards  is  primd/aeie  limited  by  the  line  s^^Bboro. 
of  the  medium  high  tide  between  the  springs  and  the  neaps.    (Att»-Oen. 
Y.  (Cambers,  4  D.,  M.  &  G.  206  ;  23  L.  J.,  Ch.  662.) 

The  public  at  large  have  no  common  law  right  tb  bathe  in  the  sea,  and, 
as  incident  thereto,  of  crossing  the  shore  on  foot  or  with  bathing  machines 
for  that  purpose.  {Blundell  v.  Oatterall,  5  B.  &  Ad.  268.)  So  there  is 
not  at  common  law  a  general  right  in  the  public  of  entering  the  seadiore 
for  the  purpose  of  taking  seaweed.  {Howe  v.  Stomell,  1  Alcock  &  Napier, 
*48.) 

The  seashore  between  high  and  low  water  mark  may  be  parcel  of  the 
adjoining  manor ;  (^Constable's  ease,  5  Rep.  107;  Hargrave's  Law  Tracts, 
12  ;)  and  jvhere,  by  an  ancient  grant  of  the  manor,  its  limits  are  nut  de- 
fined, modem  usage  is  admissible  in  evidence,  to  show  that  such  seashore 
is  parcel  of  the  manor.  Thus,  evidence  of  modem  acts  of  ownership  was 
held  to  hare  been  properly  admitted  <B  evidence,  to  show  that  grants  by 
King  John  and  King  Edward  I.,  of  certain  lands  by  the  terms  of  Terra 
de  (Sower,  **  and  Dominium  de  TerrsB  de  Gower,"  included  the  sea  coast 
down  to  low  water  mark.  Parke,  B.,  was  of  opinion,  that  all  ancient 
documents,  where  a  question  arises  as  to  what  passed  by  a  particular  grant, 
can  be  explained  by  evidence  of  modem  usage.  {Duke  of  Beaufort  v. 
Mayor,  ^e.  of  Swaiisea,  3  Exch.  413.)  Where  a  lord  of  a  manor  claimed 
title  to  the  seashore  between  high  and  low  water,  and  produced  in  evidence 
a  deed  or  grant  from  the  crown  of  a  manor  adjacent  to  the  shore,  and  also 
proved  acts  of  ownership  over  the  foreshore  in  himself,  and  those  under 
wfaftnn  he  claimed;  the  real  question  to  be  left  to  the  jury  was,  whether 
the  grant,  coupled  with  the  evidence  of  ownership,  was  sufficient  to  induce 
them  to  believe  that  the  shore  in  question  passed  by  the  grant,  {Att.~ 
Gen.  V.  Jones,  6  L.  T.,  N.  S.  666,  Exch.;  2  H.  &  C.  347.)  Acts  of 
ownership  exercised  by  the  lord  of  a  manor,  upon  the  seashore  adjoining, 
between  high  and  low  water  mark— such  as  the  exclusive  taking  of  sand, 
stones  and  seaweed — may  be  called  in  aid  to  show  that  the  shore  is  parcel 
of  the  manor,  where  an  ancient  grant  under  which  the  manor  appears  to 
have  been  held,  and  which  professes  to  grant  the  manor  with  "  wreck  of 
the  sea,"  *'  several  fishery,"  and  other  rights  of  an  extensive  description, 
does  not  expressly  purport  to  convey  ^*  littus  maris.**  (  Cahnady  v.  Botve, 
6C.  B.  861.) 

Where  a  ^rant  of  wreck  was  made  by  Hen.  2,  and  confirmed  by  Hen.  8, 
to  the  proprietor  of  land  on  the  coast,  who  within  forty  years  had  con- 
structed an  embankment  across  a  small  bog  to  reclaim  sea  mud,  and  had 
since  asserted  an  exclusive  right  to  the  soil,  without  opposition,  it  was 
held,  that  from  such  usage  anterior  usage  might  be  presumed  ;  and  that 
the  usage,  coupled  with  the  terms  of  the  grant,  served  to  elucidate  it,  and 
to  esUblish  the  right  so  asserted.  (  Chad  v.  Tilsed,  2  Brod.  &  Bing.  403.) 
By  an  act  of  parlmment,  reciting  that  a  certain  tract  of  land  daily  over- 
flowed by  Uie  sea,  and  to  which  the  king  in  right  of  his  crown  claimed 
title  might  be  rendered  productive  if  embanked,  and  that  his  majesty  had 
consented  to  such  embankment,  a  part  of  the  said  land,  called  Lipson  Bay, 
was  granted  to  a  company  for  that  purpose.  On  one  side  of  the  bay  was 
the  northern  side  of  an  estate  called  Lipson  Ground,  forming  an  irregular 
declivity,  in  parts  perpendicular,  and  in  parts  sloping  down  to  the  sea- 
shore, and  overgrown  vrith  brushwood  and  old  trees.  The  company,  in 
embanking  the  bay,  made  a  drain  on  this  side,  in  the  same  direction  with 
the  cliff,  cutting  through  it  in  parts,  but  leaving  several  recesses  of  small 
extent  between  the  projecting  points.  These  recesses  used  to  be  overspread 
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with  sea-weed  and  beach,  and  were  covered  by  the  high  water  of  the  ordi- 
nary spring  tides,  but  not  by  the  medinm  tides.  It  was  held,  in  the  absence 
of  proof  as  to  acts  of  ownership,  that  the  soil  of  these  recesses  must  be  pre- 
sumed to  have  belonged  to  the  owner  of  the  adjoining  estate,  and  not  to 
the  crown,  and  did  not  therefore  para  to  the  embankment  company  by  the 
act  of  parliament.    (Loiee  v.  Govett,  3  B.  &;  Ad.  868.) 

As  to  the  boundary  of  a  parish  which  lies  on  the  seashore  or  extends 
up  to  a  tidal  river,  see  Bridgwater  Trugtees  y.  Bootle-cum-Linacrcy 
(L.  R.,  2  Eq.  4). 

An  information  for  the  purpose  of  having  the  title  of  the  crown  to 
alluvium  gained  from  the  sea  declared  and  established,  is  analogous  to  a 
bill  to  ascertain  boundaries,  and  requires  in  support  of  it  admissions  or 
evidence  showing  a  title  in  the  crown  to  some  lands  in  the  possession 
of  the  defendant.  {Att.-Gen.  v.  Chambert,  and  AtL-Gen.  v.  Bees, 
4  De  G.  &  J.  55.  See  Godfrey  v.  Little,  2  Russ.  &  M.  633.)  But 
where  the  witness,  in  support  of  the  information,  deposed  that  the  alluvium 
had  been  added  to  the  main  land,  not  gradually  and  imperceptibly,  but 
rapidly;  it  was  held,  that  a  sufficient  case  had  been  made  for  directing 
issues.    (lb.) 

It  seems  that  the  title  to  alluvium,  arising  from  artificial  causes,  does 
not  differ  as  to  the  rights  of  landowners,  from  the  title  to  alluvium  arising 
from  natural  causes,  where  the  artificial  causes  arise  from  a  fair  use  of  the 
land  adjoining  the  seashore,  and  not  from  acts  done  with  a  view  to  the 
acquisition  of  the  seashore.  (lb.)  Where  the  acts  of  ownership  relied  on 
consisted  merely  of  turning  cattle  upon  a  marsh  which  crossed  the  invisible 
line  of  boundary  separating  the  marsh  from  the  seashore,  and  the  cattle 
were  allowed  to  stray  without  interruption,  Lord  Chelnu/ord,  C,  said, 
"  The  effect  of  acts  of  ownership  must  depend  partly  upon  the  acts  them- 
selves, and  partly  upon  the  nature  of  the  property  upon  which  they  are 
exercised.  If  cattle  are  turned  upon  enclosed  pasture  ground,  and  placed 
there  to  feed  from  time  to  time,  it  is  strong  evidence  that  it  is  done  nnder 
an  assertion  of  right ;  but  where  the  property  is  of  such  a  nature  that  it 
cannot  be  easily  protected  against  intrusion,  and  if  it  could  it  would  not 
be  worth  the  trouble  of  preventing  it ;  there,  mere  user  is  not  sufficient  to 
establish  a  right,  but  it  must  be  founded  upon  some  proof  of  knowledge 
and  acquiescence  by  the  party  interested  in  resisting  il^  or  by  perseverance 
in  the  assertion  and  exercise  of  the  right  claimed  in  the  face  of  opposition. 
{Att'Gen,  v.  Chambers,  4  De  G.  &  J.  55,  see  p.  65.) 

In  Soratton  v.  Brown  (4  B.  &  C.  485),  where  the  advance  of  the  sea  had 
been  gradual  and  imperceptible,  and  the  high  and  low  water  mark  had 
varied  in  the  same  degree,  it  was  held,  that  the  freehold  of  the  gprantee  of 
the  shores  and  sea  grounds  shifted  as  the  sea  receded  or  encroached.  (See 
2  Bl.  Com.  262  ;  Bex  t.  Lord  Yarborough,  3  B.  &  O.  91 ;  2  Bligh,  N.  S. 
147;  The  Hull  and  Selby  Bailway  Company,  5  M.  &  W.  327.)  Land 
formed  by  gradual  accretion  belongs  to  the  owner  of  the  adjacent  soil. 
{Doe  V.  East  India  Company,  10  Moore  P.  C.  C.  140.) 

A  fenr  is  the  exclusive  right  to  carry  passengers  across  a  river  or  arm  of 
the  sea,  from  one  vill  to  another,  or  to  connect  a  continuous  line  of  road 
leading  froni  one  township  or  vill  to  another,  and  not  a  servitude  imposed 
upon  a  district  or  lar^  area  of  land,  and  is  wholly  unconnected  with  the 
ownership  or  occupation  of  land.  {Newton  v.  Cubitt,  12  C.  B.,  N.  S.  82 ; 
9  Jur.,  N.  S.  544.  See  Beg.  v.  Matthews,  5  El.  &  Bl.  546;  1  Jur.,  N.  S. 
1204;  25  L.  J.,  M.  C.  7.) 

In  an  action  for  an  evasion  of  an  ancient  ferry,  by  carrying  passengers 
across  the  river  near  thereto,  the  court  refused  to  allow  the  defendant  to 
add  a  plea,  alleging  a  variety  of  circumstances  to  show  that  from  the  dtered 
state  of  the  neighbourhood  public  convenience  required  that  which  the 
defendant  had  done,  holding  tnat  the  plea  was  clearly  bad,  and  at  the  most 
amounting  to  not  guilty.  {Newton  v.  Cubitt,  5  C.  B.,  N.  S.  627 ;  6  Jur., 
N.  S.  847;  28  L.  J.,  C.  P.  176.) 

A  right  of  ferry  is  a  matter  in  which  the  public  are  interested,  and  of 
which  therefore  reputation  is  evidence,  and  so  also  is  a  verdict  or  judgment 
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twoen  other  parties.    {Pirn  t.  Currell,  C  Mees.  &  W.  234.)  

A  custom  or  nsage  of  keeping  an  ancient  feny  boat  was  alleeed  by  the 
pari^ionera  of  a  parish.  (3  Mod.  294.)  All  common  ferries  ha?e  their 
origin  in  royal  grant  or  in  prescription  which  presumes  snch  grant.  The 
owner  of  the  ferry  is  bound,  under  pain  of  indictment,  to  maintain  the 
ferry  at  all  times  for  the  use  of  the  public.  (^Lettan  y.  Ooodden,  L.  R.,  2 
Eq.  131.) 


(6.)  OF  THE  RIGHT  TO  PEWS. 

Of  common  right,  the  soil  and  freehold  of  the  church  is  the  parson^ ;   Oeneni  right 
the  use  of  the  body  of  the  church,  and  the  repair  of  it  common  to  the  ^lUi  regard  to 
pariihumers ;  and  the  disposing  of  the  seats  therein  the  right  of  the  ordi-  ^^'* 
nary.    (Hob.  69;  Gibs.  Cod.  tit.  9,  c.  4.) 

According  to  the  common  law  the  rector,  whether  endowed  or  spiritual 
only,  is  entided  to  the  chief  seat  in  the  chancel  unless  some  other  person  be 
in  a  condition  to  prescribe  for  it  from  time  immemorial.  The  ecclesiastical 
coort,  in  the  exercise  of  its  ordinary  authority  would  allot  to  him  snch  sit- 
ting and  protect  him  against  the  disturbance  of  snch  right.    ( Spry  v.  Floods 

2  Curt  357.) 

An  exdusiTe  title  to  pews  and  seats  in  the  body  of  the  church  may  be 
maintained  in  virtue  of  a  faculty  ^  or  by  prescription,  which  is  founded  on 
the  preanmption  that  a  faculty  had  been  heretofore  granted.  All  other  pews 
and  seats  in  the  body  of  the  church  are  the  property  of  the  parish;  and  the 
churchwardens,  as  the  officers  of  the  ordinary,  and  subject  to  his  control, 
hare  antfaority  to  place  the  parishioners  therein.  No  precise  rules  are  pre- 
scribed for  the  gOTemment  of  churchwardens  in  the  use  of  this  power,  for 
its  doe  exercise  must  depend  on  a  sound  judgment  and  discretion  applied 
to  the  circnmstances  of  the  parish.  (^Report  of  Feel,  Qnnmrn.,  Feb,  1832, 
p.  48.) 

By  the  general  law,  and  of  common  right,  all  the  pews  in  a  parish  church 
are  the  common  property  of  the  parish;  they  are  for  the  use  in  common  of 
the  parishioners,  who  are  all  entitled  to  be  seated  orderly  and  conveniently, 
ao  88  best  to  provide  for  the  accommodation  of  all.  The  distribution  of  seats 
rests  with  the  churchwardens,  as  the  officers,  subject  to  the  control  of  the 
ordinary.  ( 12  Rep.  105;  3  Inst.  202;  3  Hagg.  Eccl.  Rep.  733.)  By  the 
general  law,  the  use  of  all  the  pews  belongs  to  the  parishioners ;  they  are 
to  be  seated  therein,  in  the  first  instance,  by  the  churchwardens;  the  power 
of  the  latter,  however,  is  subject  to  the  control  of  the  ordinary,  who  is  to  see 
that  the  churchwardens  exercise  their  authority  discreetly,  for  the  proper 
aeoommodation  of  the  parishioners  at  large.  This  is  the  law,  not  merely 
to  be  found  in  ecclesiastical  anthorities,  but  is  the  common  law  of  the  land, 
as  laid  down  by  the  highest  common  law  authorities.    (Blake  v.  Usbome, 

3  Hagg.  Eccl.  R.  733.)  It  will  be  sufficient  to  refer  to  Lord  Coke.  (12 
Rep.  105;  3  Inst  202.)  The  chnrchwardens  have  a  discretionary  power  to 
appropriate  the  pews  in  the  church  amongst  the  parishioners,  and  may  re- 
move persons  intruding  on  seats  already  appropriated.  ( Reynolds  v.  Monk- 
ten,  2  M.  &  Rob.  384.)  The  parishioners  cannot  prescribe  to  dispose  of 
pews  in  exclusion  of  the  ordinary.  (1  Salk.  167,  pi.  7.)  Neither  the 
minister  nor  the  vestry  have  any  rignt  whatever  to  interfere  with  the  church- 
wardens in  seating  and  arranging  the  parishioners,  as  often  erroneously  sup- 
posed; at  the  same  time  the  advice  of  the  minister,  and  even  sometimes  the 
opinion  and  wishes  of  the  vestry,  may  be  6tly  invoked  bv  the  churchwardens, 
and  to  a  certain  extent  may  be  reasonably  deferred  to  in  this  matter.  The 
general  duty  of  the  chnrchwardens  is  to  look  to  the  general  accommodation  . 
of  the  parish,  consulting,  as  far  as  may  be,  that  of  all  the  inhabitants. 
The  parishioners,  indeed,  have  a  claim  to  be  seated  according  to  their  rank 
and  station ;  but  the  chnrchwardens  are  not,  in  providing  for  this,  to  over- 
look the  claims  of  all  parishioners  to  be  seated,  if  sittings  can  be  afforded 
them.  Accordingly  they  are  bound,  in  particular,  not  to  accommodate  the 
higher  classes  beyond  their  real  wants,  to  the  exclusion  of  their.poorer  neigh- 
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boars,  who  are  equally  entitled  to  accommodation  with  thei'est,  though  they 
are  not  entitled  to  equal  accommodation,  supposing  the  seats  to  be  not  all 
equally  convenient.    (2  A^^&nis,  R.  425,  426.) 

The  incumbent  has  no  authority  in  the  seating  and  arranging  the 

Earishioners  beyond  that  of  an  individual  member  of  the  vestry,  and  which 
is  station  and  influence  in  the  parish  naturally  give  him.  He  may  pro- 
perly object  to  a  plan  which  is  generally  inconvenient,  which  diminishes  the 
accommodation  in  the  church,  which  disfigures  the  building,  which  renders 
it  dark  and  incommodious.  In  every  case  of  this  description,  it  is  very  pro- 
per he  should  make  a  representation  to  the  ordinary;  but  as  to  the  mere 
arrangement  of  seats,  if  the  parishioners  can  settle  that  among  them- 
selves, and  to  their  own  satisfaction,  and  can  agree  about  the  expense,  there 
seems  bnt  little  necessity  for  the  interference  of  the  incumbent;  the  expense 
is  that  of  the  parishioners;  the  churchwardens  are  bound  to  repair  with  the 
consent  of  the  vestry  ;  it  is  not  the  vicar,  but  the  vestry  which  appropriate 
the  seats:  the  general  superintendence  and  authority  in  allotting  them  rests 
with  the  ordinary.    (1  Phill.  R.  233.) 

The  general  right  then  being  in  the  parish  and  the  ordinary,  any  par- 
ticular rights  in  derogation  of  these  are  ttricti  juris;  it  is  the  policy  of  the 
law  that  few  of  these  exclusive  rights  should  exist,  because  it  is  the  object 
of  the  law  that  all  the  inhabitants  should  be  accommodated ;  and  it  is  for 
the  general  convenience  of  the  parish  that  the  occupation  of  pews  should 
be  altered  from  time  to  time,  according  to  circumstances.  A  possessory 
right  is  not  good  against  the  churchwardens  and  the  ordinary :  they  may 
displace,  and  make  new  arrangements,  but  they  ought  not  without  cause 
to  displace  persons  in  possession ;  if  they  do,  the  ordinary  would  reinstate 
them  :  the  possession  therefore  will  have  its  weight, — the  ordinary  would 
give  a  person  in  possession,  cceterU  paribvs,  the  preference  over  a  mere 
stranger.  (1  Phill.  R.  324.)  The  churchwardens  are  not  justified  in  dis- 
possessing any  one  of  a  sitting  which  he  has  enjoyed  for  a  time,  without 
giving  notice  of  their  intention,  and  offering  an  opportunity  for  explanation. 
{ffors/all  V.  Holland,  6  Jur.,  N.  S.  278.) 

A  possessory  right  is  sufiScient  to  maintain  a  suit  against  a  mere  dis- 
turber. ( Spry  V.  Flood,  2  Curt.  366.)  The  fact  of  possession  implies  either 
the  actual  or  virtual  authority  of  those  having  power  to  place.  The  dis- 
turber may  show  that  he  has  been  placed  there  by  this  authority,  or  must 
justify  his  disturbance  by  showing  a  paramount  right,— a  ri^t  paramount 
to  the  ordinary  himself;  namely,  a  faculty  by  which  the  ordinary  has  parted 
witii  the  right ;  or  if  there  be  no  proof  of  a  faculty,  there  may  be  proof  of 
prescription,  and  sucH  immemorial  usage  as  presumes  the  grant  of  a  faculty. 
(1  Phill.  R.  324.)  Where  the  prescription  is  interrupted,  the  jury  are  not 
bound  to  presume  a  faculty  from  long  undisturbed  possession.  ( Morgan  v. 
Curtis^  3  M.  &  R.  389.)  On  the  expiration  of  a  lacnlty,  as  where  one  was 
granted  for  ninety-nine  years,  the  right  of  the  parishioners  to  the  use  of  the 
pew  revives.  (3  Hagg.  Eccl.  R.  733.)  A  faculty  (for  annexing  a  pew  to  a 
messuage)  obtained  by  surprise  and  undue  contrivance  may  be  revoked. 
(2  Hagg.  Eccl.  R.  417.) 

A  prescriptive  right  must  be  clearly  proved ;  the  facts  must  not  be  left 
equivocal ;  and  they  must  be  such  as  are  not  inconsistent  with  the  general 
right.  In  the  first  place,  it  is  necessary  to  show  that  the  use  and  occupa- 
tion of  the  seat  have  been  from  time  immemorial  appurtenant  to  a  certain 
messuage,  not  to  lands ;  the  ordinary  himself  cannot  grant  a  seat  appur- 
tenant to  lands.  Secondly,  it  must  be  shown  that  if  any  acts  have  been 
done  by  the  inhabitants  of  such  messuage,  they  maintained  and  upheld  the 
right.  At  all  events,  if  any  repairs  have  been  acquired  within  memory,  it 
must  be  proved  that  they  have  been  made  at  the  expense  of  the  party 
setting  up  the  prescriptive  right.  The  onus  and  heneficium  are  supposed  to 
go  together ;  mere  occupancy  does  not  prove  the  right.  What  might  be 
the  effect  of  very  long  occupancy,  where  no  repairs  have  been  necessary, 
does  not  appear  to  be  decided.  It  is  a  common  error  to  suppose  that  by 
mere  occupancy  pews  become  annexed  to  particular  houses.  In  country 
parishes  the  same  families  occupy  the  same  pews  for  a  long  time,  but  they 
still  belong  to  the  parish  at  large ;  if,  however,  it  is  shown  that  the  in- 
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kibitants  of  a  particular  honse  have  repaired,  that  fact  establishes  that  the 
burthen  and  benefit  have  gone  together,  and  is  inconsistent  with  the  right 
of  the  pariah  still  to  claim  the  benefit,  and  is  evidence  of  the  annexation  of 
the  pew.  Thus  the  uniform  and  exclusive  possession  of  the  inhabitants  of 
a  perticnlar  messuage  connected  with  the  burthen  of  maintaining  and  re- 
pairing the  seat  is  evidence  sufficient  to  establish  a  prescriptive  title.  ( 1 
PhilL  B.  325-6.)  To  exclude  the  jurisdiction  of  the  ordmary  from  the 
disposal  of  a  pew,  it  is  necessary,  not  merely  that  possession  should  be 
diown  for  many  years,  but  that  the  pew  should  have  been  built  and 
repaired  time  out  of  mind.  (1  T.  R.  428.)  The  strongest  evidence  of  that 
kind  is  the  bnilding  and  repairing  time  out  of  mind ;  but  mere  repairing 
for  thirty  or  forty  years  will  not  exclude  the  ordinary.  The  possession 
most  be  ancient,  and  going  beyond  memory,  though  on  this  subject  the 
high  legal  memory,  even  before  the  act  2  &  3  Will.  4,  c.  71,  was  not  re- 
quired. (1  Hagg.  Cons.  B.  322.)  Twenty  years'  adverse  possession  seems 
to  bar  the  right  to  a  pew.    ( 1  Phill.  B.  828.) 

On  application  for  a  faculty  to  repair  and  rcpew  a  church,  a  parishioner 
appeared  to  the  decree  and  prayed  a  faculty  might  not  be  granted  without 
a  proviso  that  a  pew  claimed  to  be  held  by  him  by  prescription  should  not 
be  removed  or  altered.  The  prescription  was  denied.  It  was  held,  that  a 
prima  facie  title  by  prescription  was  established,  and  that  the  faculty  should 
be  issued  with  the  proviso.  {Knapp  v.  Parishioner  of  St.  Mary,  Willes- 
den,  2  Bob.  £cc.  Rep.  358;  15  Jur.  473.)  Evidence  of  repair  to  a  pew 
datmed  by  prescription  is  not  absolutely  necessary,  as  no  repair  may  have 
been  made  within  the  period  of  any  one  living.     {lb.) 

Where  the  members  of  a  corporation  have  as  such  occupied  a  particular 
pew  in  the  parish  church,  the  repairs  of  it  may  be  properly  charged  on  the 
boroogh  fund.  {JReff.  t.  Mayor,  ^c.  df  Warwick^  10  Jur.  262 ;  16  Law  J., 
Q.  B.  306.) 

Extra-parochial  persons  cannot  establish  a  claim  to  seats  in  the  body  of 
a  parish  chorch  without  proof  of  a  prescriptive  title,  and  therefore  if  they 
aoe  in  the  ecclesiastical  court  to  be  quieted  in  the  possession  of  such  seats, 
the  court  of  K.  B.  will  grant  a  prohibition ;  although  it  seems  that  such 
persons  cannot  establish  such  a  claim  even  bv  prescription.  {Byerly  v. 
Windns  and  others,  5  B.  &  C.  1 ;  ^.  C,  7  Dowl.  &  Byl.  564.  See  Hallack 
V.  Unirertity  of  Cambridge,  1  Gale  &  D.  lOOj  1  Q.  B.  693,  as  to  prohibi- 
tion against  granting  a  faculty.)  A  pew  in  an  aisle  or  chancel  may  belong 
to  a  non-parishioner,  for  the  case  of  an  aisle  or  chancel  depends  upon,  and 
is  governed  bv,  other  considerations.  ( 2  Addams,  B.  427. )  A  pew  in  the 
body  of  the  church  may  be  prescribed  for  as  appurtenant  to  a  house  out  of 
the  "parish.  {Davis  v.  Witts,  Forr.  B.  14;  Lonsley  v.  Hay  ward  and 
ancther,  1  Tounge  &  Jerv.  683. )  A  man  may  prescribe  for  a  chancel  or 
for  an  aisle,  or  for  a  pew  in  an  aisle,  or  even  in  the  nave  of  a  church,  if  he 
prescribes  for  that  he  and  those  whoso  estate  he  has,  have  always  had  it, 
and  have  always  repaired  it,  even  though  the  estate  or  house  in  question  be 
oat  of  the  parish.  (Per  Kindersley,  V.-C,  Churton  v.  Frewen,  L.  B.,  2 
£q.  656.) 

A  pew  annexed  by  prescription  to  a  certain  messuage  cannot,  as  is  often 
enoneonsly  conceived,  be  severed  from  the  occupancy  of  the  house,  but 
passes  with  the  messuage,  the  tenant  of  which  for  the  time  being  has  de 
jure  the  prescriptive  right  to  the  pew,  (1  Hagg.  Cons.  B.  319;  1  T.  B.  430; 
3  M.  &  B.  334;  2  Add.  428,)  which  cannot  be  sold  nor  let  without  a  special 
act  of  parliament,  (1  Hagg.  Eccl.  B.  319,  "321,)  or  under  the  provisions  of 
the  Church  Buildmg  Acts.  (See  58  Geo.  3,  c.  45,  ss.  65,  66,  75—79;  59 
Geo.  3,  c.  184,  ss.  26,  32;  8  &  9  Vict.  c.  70,  s.  11.)  Where  an  occupier  of 
a  pew  ceases  to  be  an  inhabitant  of  the  parish,  he  cannot  let  the  pew  with 
and  thns  annex  it  to  his  house,  but  it  reverts  to  the  disposal  of  the  church- 
wardens. (1  Hagg.  Eccl.  B.  34.)  A  person  who  has  pernussion  from  the 
churchwardens  to  sit  in  a  pew  temporarily,  and  in  order,  by  keeping  pos- 
session for  the  future  tenant  to  carry  into  effect  the  conditions  of  sale  of  a 
honse  with  which  the  pew  has  for  above  a  century  been  held  under  an 
expired  faculty,  has  no  possession  on  which  he  can  bring  a  suit  for  pertur- 
bation of  seat  against  a  mere  intruder,  such  permission  by  the  church- 
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wardens  being  illegal,  as  confirming  the  sale  of  the  pew.  (Blake  y.  Us- 
borne f  3  Hag^.  Eccl.  B.  726.)  Customs  pleaded,  **  that  pews  are  appurte- 
nant to  certain  houses,  and  are  let  by  the  owners  to  persons  who  are  not 
inhabitants  of  the  parish,"  are  bad.  (1  Hagg.  Cons.  R.  317.)  Custom, 
<<  that  persons  who  had  not  pews  appurtenant  pay  rent  for  seats,  which  is 
applied  in  payment  of  the  parish  rate,*'  is  a  practice  which  has  been  con- 
stantly reprehended  by  the  ecclesiastical  courts,  and  discouraged  as  often  as 
set  up.  (1  Hagg.  Cons.  R.  817. )  But  if  a  house  to  which  a  pew  is  appur- 
tenant be  let  to  &parishioner,  in  that  character  he  is  clearly  entitled  to  the 
pew.    .(2  Add.  428.) 

It  was  held,  that  sect.  51  of  the  local  statute  51  Geo.  3,  c.  151,  which 
enacts,  that  the  said  vestrymen  (of  St.  Marylebone)  shall  set  out  and 
appropriate  such  a  number  of  seats  for  the  gratuitous  accommodation  of 
the  poor  of  the  said  parish  for  the  time  being,  and  also  of  such  other  pews 
or  seats  for  the  use  of  the  parishioners  of  the  said  parish  as  the  said 
vestrymen  shall  think  necessary,-  proper  and  convenient,  is  imperative  upon 
the  vestrymen,  and  empowers  them  to  set  out  and  appropriate  the  pews 
(other  than  those  of  the  poor)  without  restriction,  and  not  subject  to  the 
superintendence  of  the  ordinary.    {Sjyry  v.  Floodf  2  Curt.  362.) 

It  was  held,  that  by  the  52nd  sect,  of  51  Geo.  3,  c.  151,  which  enacts, 
that  it  shall  be  lawful  for  the  vestrymen  of  St.  Marylebone,  if  they  shall 
think  proper,  to  let  the  pews,  &c.,  or  any  of  them,  except  the  pews  or  seats 
to  be  appropriated  for  the  gratuitous  accommodation  of  the  poor  of  the  said 
parish  for  the  time  being  as  before  mentioned,  to  such  persons  only  who 
shall  be  inhabitant  hous^olders  within  the  said  parish,  the  vestrymen  were 
empowered  to  let  all  the  pews  save  those  for  the  poor,  and  consequently  to 
remove  the  rector  from  one  of  two  pews  of  which  he  had  been  in  posses- 
sion from  the  time  of  his  induction,  and  to  let  it  to  another  inhabitant 
householder.    {Spry  v.  Floods  2  Curt  364.) 

32  &  33  Vict.  c.  94,  contains  provifflons  for  the  surrender  of  pews  which 
are  private  property,  or  subject  to  any  trust,  to  the  bishop  of  the  diocese  or 
the  ecclesiastical  commissioners. 

On  the  construction  of  private  acts  it  was  held  that  the  proprietors  of 
pews  did  not  acquire  such  a  freehold  interest  in  the  soil  of  the  church  as 
entitled  them  to  a  county  vote;  but  only  a  right  to  sit  in  it  to  hear  divine 
service,  which  right  was  of  the  nature  of  ah  easement.  (Hinde  v.  Charl- 
ton, L.  R.,  2  C.  P.  104;  Brumfitt  v.  Roberts,  L.  R.,  5  C.  P.  224;  Greenr- 
way  V.  Mockin,  ib.  235.) 

A  pew  in  a  chancel  may  legally  belong  to  a  party  in  respect  of  the 
ownership  of  a  house.    (Parker  v.  Lea^h,lt  Moore,  P.  C.  C.  180.) 

Immemorial  repair  of  a  chapel  or  lesser  chancel,  which  is  part  of  a  parish 
church,  coupled  with  other  acts  of  ownership,  is  evidence  of  a  freehold  of 
inheritance  in  it  being  vested  in  those  who  nave  executed  the  repairs  and 
exercised  the  acts  of  ownership.  Such  a  freehold  may  be  vested  in  a  pri- 
vate person:  and  the  enjoyment  of  such  a  chapel  or  chancel,  and  the  right 
to  its  exclusive  use  is  not  necessarily  annexed  to  a  dwelling-house.  ( Ctukp- 
man  v.  Jones,  L.  R.,  4  Ex.  273.)  Even  though  the  freehold  may  not  be 
in  the  person  prescribing,  immemorial  use -and  occupation,  coupled  with 
reparation,  may  entitle  the  lord  of  the  manor  by  prescription  to  the  per- 
petual and  examiive  use  of  the  chancel,  and  such  a  right  may  be  appen- 
dant to  an  estate  or  house  not  situate  in  the  parish.  (  Churton  v.  Frewen, 
L.  R.,  2  Eq.  634.) 

Where  a  pew  is  claimed  as  annexed  to  a  house  by  faculty  or  prescription, 
the  courts  of  common  law  exercise  jurisdiction,  on  the  ground  of  the  pew 
being  an  easement  to  the  house,  and  the  proper  remedy  for  a  disturbance  is 
an  action  on  the  case.  (MavMoaring  v.  Giles,  5  B.  &  Aid.  361.)  Where 
the  pew  is  in  a  chancel,  the  freehold  of  an  indindual,  the  right  to  it  is  triable 
at  common  law.  {May  v.  Gilbert,  2  Bulstr.  151.)  The  ecclesiastical  court 
has  jurisdiction  in  all  salts  respecting  pews ;  but  where  prescriptive  rights 
come  in  question,  prohibition  will  be  granted  on  the  application  of  either 
party,  for  the  purpose  of  having  the  prescription  tried  by  a  jury.  (Report 
of  Keel.  Commrs.,  p.  49.)  If  a  man  claiming  title  by  prescription  to  an  aisle, 
chancel,  &c.,  as  his  freehold,  or  to  a  pew  or  seat  in  the  body  of  the  church, 
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or  in  an  aisle,  &c.,  as  appuiteDant  to  a  house  in  the  parish,  is  disturbed     Of  tb«  Bight  to 

therein  by  the  parson,  ordinary,  or  churchwardens,  bj  a  suit  in  the  spiritual  ^9>yn. 

oonrt,  he  may  haye  a  prohibition,  if  he  suggest  as  grounds  for  it  that  he  or 

those  whose  estate  he  hath,  built,  or  time  out  of  mind  repaired,  and  therefore 

had  the  sole  use  of  such  aisle,  or  of  such  pew  or  seat ;  for  the  party  has  a 

right  to  a  trial  of  the  prescription  in  a  temporal  court.    (See  1  Bum's  £ocl. 

Law,  8th  ed.,  866,  867;  Witcker  v.  Cketlam,  1  Wils.  17;  Corwen  y,  Pym^ 

12  Rep.  105;  Jacob  y.  DaUon,  2  Raym.  1755;  Boothby  y.  Bailey y  Hob.  69; 

FraficU  v.  LeCy  Cro.  Jac.  366;  Day  y.  Beddingfieldy  Noy 's  Rep.  1(H ;  Buxton  ■ 

or  Bwnton  y.  Bateman,  1  Sid.  89;  S,  6'.,  1  Lev.  71 ;  Sir  T.  Raym.  62; 

Crook  y.  Sampson^  2  Eeb.  92:  Brabin  y.  Tradum,  Foph.  140;  2  Roll.  Abr. 

287,288.) 

The  anintermpted  possession  of  a  pew  in  a  church  for  twenty  years  affords  Evidence, 
a  presnmptiye  evidence  of  a  legal  title  by  prescription,  or  by  a  faculty  against 
a  wrong-doer.  (^Darwin  y.  Upton^  2  Wms.  Saund.  606,  ed.  1 87 1 . )  But  if  the 
right  was  claimed  as  appurtenant  to  an  ancient  messuage  the  claim  would, 
b^re  the  stat.  2  &  3  Will.  4,  c.  71 ,  be  rebutted  by  proof  that  tiie  pew  began 
to  exist  within  time  of  legal  memory.  (  Griffith  v.  Matthewt,  5  T.  R.  296.) 
In  SD  action  on  the  case  for  disturbing  the  plaintiff  in  the  possession  of  a 
pew  in  a  church,  which  the  plaintiff  and  those  under  whom  he  claimed  had 
been  in  the  uninterrupted  enjoyment  of  for  thirty^six  years,  but  which  ap- 
peared in  evidence  to  have  been  an  open  pew  before  that  period;  the  judge 
recommended  the  jury  to  presume  a  title  in  the  plaintiff  after  so  long  a 
possession  as  thirty-six  years,  and  the  Court  of  King*s  Bench  afterwards,  on 
a  motion  for  a  new  trial,  held  the  direction  of  the  judge  proper.  (^Rogers  v. 
BrookeSj  1  T.  R.  431,  n.)  A  pew  in  a  parish  church  was  claimed  in  respect 
of  an  ancient  messuage;  and  it  was  proved,  that,  so  far  as  living  memoir 
extended,  the  pew  in  question  had  been  one  of  three  pews  adjoining  eacn 
other,  and  under  one  and  the  same  claim  of  right,  viz.,  in  respect  of  the 
said  ancient  messuage:  it  was  held,  that  proof  of  repairs  done  to  one  of  the 
pews,  not  that  in  question,  was  evidence  as  to  all,  and  therefore  as  to 
that  in  qnestton.  (^Pepper  v.  Barnard,  12  L.  J.  (N.  S.)  Q.  B.  361 ;  7  Jur. 
1128.)  The  pew  must  be  laid  in  the  declaration  as  appurtenant  to  a  mes- 
suage in  the  parish,  otherwise  a  bare  possession  of  the  pew  for  sixty  yeai's 
and  more  is  not  a  sufficient  title  to  maintain  an  action  on  the  case  for 
disturbing  the  plaintiff  in  his  enjoyment  thereof,  but  hd  must  prove  a  pre- 
scriptive right  or  faculty.  (Stocks  v.  Booth,  1  T.  R.  428.)  So  where  a  pew 
in  a  chancel,  claimed  in  right  of  a  messuage,  was  shown  to  have  been  erected 
on  the  site  of  old  open  seats  in  1773,  and  there  was  no  evidence  of  any 
faculty  on  search  for  one  at  the  proper  places;  it  was  held,  that  the  judge 
rightly  directed  the  jury,  that  the  evidence  of  the  former  open  state  of  the 
seats  destroyed  the  prescription,  and  left  it  to  them  to  say  whether,  upon  the 
evidence  merely  of  long  undisturbed  possession,  any  faculty  existed;  and  a 
new  trial  was  refused.    (Morgan  v.  Curtis,  3  M.  &  Ry.  389.) 

The  grant  of  part  of  the  chancel  of  a  church  by  a  lay  impropriator  to  A., 
his  heirs  and  assigns,  is  not  valid  in  law,  and  therefore  such  grantee,  or 
those  claiming  under  him,  cannot  maintain  trespass  for  pulling  down  his  or 
their  pews  there  erected.    ( Clifford  v.  Wicks,  1  B.  &  Aid.  498.) 

But  the  churchwardens  have  not,  as  against  the  incumbent  of  a  church 
or  chapel,  a  joint  possession  of  it,  so  as  to  disable  him  from  maintaining 
trespass  against  them  for  acts  of  violence  in  pulling  down  pews ;  and  a 
chapelwarden  of  a  parochial  chapelry  has  not,  by  virtue  of  his  office,  any 
auuority  to  enter  the  chapel  and  remove  the  pews  without  the  consent  of 
the  perpetual  curate.  (Jones  v.  JSllis,  2  Y.  &  «l .  266.)  The  perpetual  curate 
of  an  augmented  parochial  chapelry  has  a  sufficient  possession  whereon  to 
maintain  trespass  for  breaking  and  entering  the  chapel  and  destroying  the 
pews.    (Ih.) 

As  well  priority  in  a  seat  as  a  seat  itself  in  the  body  of  a  church  may  be 
claimed  by  prescription,  as  belonging  to  a  house,  by  the  inhabitants  of  it, 
who  have  repaired  tlie  seat  time  out  of  mind,  and  an  action  on  the  case  for 
a  disturbance  lies  at  common  law.  ( Carleton  v.  Hntton,  Noy,  78 ;  Gibs. 
22  J.) 

Where  the  action  is  brought  against  a  stranger,  the  plaintiff  is  not  bound 
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to  state  in  his  declaration  that  he  has  repaired  the  pew,  though  it  is  other- 
wise when  the  action  is  broaght  against  the  ordinary;  in  which  case  a  title 
or  consideration  mast  be  shown  in  the  declaration  and  proTed,  as  the  bolld- 
ing  or  repairing  of  the  pew.  (Kenrick  t.  Taylor ^  1  Wils.  326 ;  Ashley  v. 
Freckleton^  3  Lev.  73;  see  f%9ke  y.  Roritt^  Lofft,  423 ;  Com.  Dig.  Action 
upon  the  Case  for  Disturbance  (A.  3);  Gibs.  197,  198.) 

The  right  to  sit  in  a  pew  may  be  apportioned,  and  therefore  where  by  a 
faculty,  reciting  that  A.  had  applied  to  have  a  pew  appropriated  to  him  in 
the  parish  church  in  respect  of  his  dwelling-house,  a  pew  was  granted  to 
him  and  his  family  for  ever,  and  the  owners  and  occupiers  of  the  said  dwell- 
ing-honse,  which  was  afterwards  divided  into  two :  it  was  held,  that  the 
occupier  of  one  of  the  two  (constituting  a  very  small  part  of  the  original 
messuage)  had  some  right  to  the  pew,  and  in  virtue  thereof  might  maintain 
an  action  against  a  wrong-doer.  {Harris  v.  Drewe^  2  B.  &  Ad.  164.) 
Remedy  in  equity.       It  seems  that  a  bill  in  equity  will  not  lie  to  be  quieted  in  the  possession  of 

a  pew,  though  there  is  a  decree  for  it  before  the  ordinary,  (Baker  v.  Child, 
2  Yem.  226.)  A  bill  was  filed  by  a  single  parishioner  against  some  of  the 
churchwardens  of  the  parish,  alleging  an  intention  on  the  part  of  the  de- 
fendants to  execute  work  in  the  church  which  would  be  injurious  to  himself, 
and  praying  an  injunction ;  the  plaintiff  did  not  allege  that  he  was  a  pa- 
nshioner  and  that  he  was  in  the  habit  of  attending  divine  service  in  the 
parish  church.  It  is  questionable  whether  this  is  a  private  nuisance,  and 
whether  such  a  bill  can  be  sustained  by  a  single  parishioner  against  the 
churchwardens.  (  Woodman  v.  Jiobinton,  2  Sim.,  N.  S.  204.)  See  Car- 
dinall  v.  Molyneux,  7  Jur.,  N.  S.  854,  as  to  proceedings  against  an  in- 
cumbent who  removed  pews  and  substituted  chairs  in  the  church.  A 
prohibition  will  issue  out  of  Chancery  in  vacation  time  upon  an  ex  parte 
application  to  restrain  a  spiritual  court  from  trying  a  claim  by  prescription 
to  pews  in  a  parish  church.    {Ite  Bateman,  L.  R.,  9  Eq.  660.) 

A  man  may  prescribe  that  he  is  tenant  of  an  ancient  messuage,  and  ought 
to  have  a  separate  burial  in  a  particular  vault  within  the  church.  (Com. 
Dig.  Cemetery  (B.).)  It  seems  that  the  same  rules  are  applicable  to  vaults 
as  to  pews.  {Bryan  v.  Whistler,  8  B.  &  C.  293;  S.  C,  2  M.  &  Ryl.  318; 
see  JPranois  v.  Ley,  Cro.  Jac.  366;  Gibs.  Cod.  542.)  As  to  rights  of  Burial, 
see  Fisher's  Index,  tit.  Ecclesiastical  Law,  XXV.,  Burial. 
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(7.)  OF  THE  RIGHT  TO  LIGHT  AND  AIR. 

A  right  to  the  enjoyment  of  light  and  air  may  commence  by  mere  occu- 
pancy. Every  man  on  his  own  land  has  a  right  to  all  the  light  and  air 
which  will  come  to  him  ;  and  he  may  erect,  even  on  the  extremity  of  his 
land,  buildings  with  as  many  windows  as  he  pleases,  without  any  consent 
from  the  owner  of  the  adjoining  lands.  After  he  has  erected  his  buildine, 
the  owner  of  the  adjoining  land  may,  within  twenty  years,  build  upon  his 
own  land,  and  so  obstruct  the  light  which  would  otherwise  pass  to  the 
building  of  his  neighbour.  But  if  the  light  be  suffered  to  pass  without 
interruption  during  that  period  to  the  building  so  erected,  the  law  implies 
from  the  non-obstruction  of  the  light  for  that  length  of  time,  that  the 
owner  of  the  adjoining  land  has  consented  that  the  person  who  has  erected 
the  building  upon  his  land  shall  continue  to  enjoy  his  light  without  obstruc- 
tion, so  long  as  he  shall  continue  the  specific  mode  of  enjoyment  which  he 
had  been  used  to  have  during  that  period.  It  does  not,  indeed,  imply  that 
the  consent  is  given  by  way  of  grant>  for  light  and  air,  not  being  to  be  used 
in  the  soil  of  the  land  of  another,  are  not  the  subject  of  actual  grant ;  but 
the  right  to  insist  upon  the  non-obstruction  and  non-interruption  of  them 
more  properly  arises  by  a  covenant  which  the  law  would  imply  not  to  in- 
terrupt the  free  use  of  the  light  and  air.  {Per  Littledale,  J.,  3  B.  &  Cr. 
340.     See  2  B.  &  Cr.  691.) 

The  enjoyment  of  lights  for  twenty  years,  without  any  obstruction  from 
the  part^  entitled  to  object,  has  been  long  held  to  be  a  sufficient  foundation 
for  raising  the  presumption  of  an  agreement  not  to  obstruct  them.  (2 
B.  &  C.  686  ;  Darwin  v.  Upton,  cited  3  T.  R.  159  ;  2  Wms.  Saund.  175.) 
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In  whatever  way  precisely  the  right  to  enjoy  the  nnobstracted  access  of 

Kght  and  air  from  adjoining  land  may  be  acqaired  (a  question  of  admitted  

nicety^,  still  the  act  of  the  owner  of  snch  land,  from  which  the  right  flows, 
mnst  haye  reference  to  the  state  of  things  at  the  time  when  it  is  supposed 
to  have  taken  place ;  and  as  the  act  of  the  one  is  inferred  from  the  enjoy- 
mrait  of  the  other  owner,  it  mnst  in  reason  be  measured  by  that  enjoyment. 
The  consent,  therefore,  cannot  fairly  be  extended  beyond  the  access  of  light 
and  ur  through  the  same  aperture  (or  one  of  the  same  dimensions  and  in 
the  same  position),  which  existed  at  the  time  when  such  consent  is  sup- 
posed to  haye  been  ^ven.  It  is  considered  that  conrenience  and  justice 
both  require  this  limitation  ;  if  it  were  once  admitted  that  a  new  window, 
yarring  in  size,  eleyation  or  position,  might  be  substituted  for  an  old  one, 
witliont  the  consent  of  the  owner  of  the  adjoining  land,  it  would  be  neces- 
sary to  submit  to  juries  questions  of  degree,  often  of  a  very  uncertain 
nature,  and  upon  very  unsatisfactory  evidence.  And  in  the  same  case,  a 
party,  who  had  acquiesced  in  the  existence  of  a  window  of  a  given  size, 
elevation  or  position,  because  it  was  felt  to  be  no  annoyance  to  him,  might 
be  thereby  concluded  as  to  some  other  window  to  which  he  might  have  the 
greatest  objection,  and  to  which  he  would  never  have  assented,  if  it  had 
come  in  question  in  the  flrst  instance.  The  case  of  Chandler  v.  Tkompgon, 
(3  Camp .  80, )  is  not  at  all  inconsistent  with  this  reasoning.  {Per  Patteson, 
J.,  Blanchard  v.  Bridget,  4  Ad.  &  Ell.  191,  192.)  There  may  appear  to 
be  some  hardship  in  holding  that  the  owner  of  a  close  who  has  stood  by, 
without  notice  or  remonstrance,  while  his  neighbour  has  incurred  great 
expense  in  building  upon  his  own  adjoining  land,  should  be  at  liberty,  by 
subsequent  erections,  to  darken  the  windows,  and  so  destroy  the  comfort  of 
such  bnildings.  Yet  there  can  be  no  doubt  of  his  right  to  do  so  at  any 
time  before  the  expiration  of  twenty  years  from  their  erection,  and  this 
with  good  reason,  for  it  is  far  more  just  and  convenient  that  the  party,  who 
sec^  to  add  to  the  enjoyment  of  his  own  land  by  any  thing  in  the  nature 
of  an  easement  upon  his  neighbour's  land,  should  first  secure  the  right  to 
it  by  some  unambiguous  and  well- understood  grant  of  it  from  the  owner  of 
that  land,  who  thereby  knows  the  nature  and  extent  of  his  grant,  and  has 
a  power  to  withhold  it,  or  to  grant  on  such  terms  as  he  may  think  proper 
to  impose,  than  that  such  right  should  be  acquired  gradually  as  it  were,  and 
almost  without  the  cognizance  of  the  grantor,  in  so  uncertain  a  manner  as 
to  create  infinite  and  puzzling  questions  of  fact  to  be  decided  by  litigation. 
If  a  party,  who  has  neglected  to  secure  to  himself  the  unobstructed  enjoy- 
ment of  light  and  air  tx>  a  new  window  by  previous  express  licence  or  cove- 
nant, relies  for  his  title  to  them  upon  anything  short  of  an  acquiescence  of 
twenty  years,  the  onu9  lies  upon  him  of  producing  such  evidence  as  leads 
clearly  and  conclusively  to  the  inference  of  a  licence  or  covenant.  And  if 
a  deed  be  not  necessary  for  that  purpose,  it  is  obviously  advisable  to  have 
it    {Blanehard  v.  Bridges,  4  Ad.  &  El.  194,  196.) 

It  seems  that  the  prescriptive  right  to  light  now  depends  upon  the  rreecnt  doctrloe. 
statute,  and  is  not  to  be  rested  on  any  presumption  of  grant.    (  Tapling  v. 
JoneMy  11  H.  L.  C.  290,  ante,  p.  15.)     See  3  &  4  Will.  4,  c.  71,  s.  3,  ante, 
p.  14,  and  the  cases  there  quoted  as  to  the  mode  of  acquiring  a  prescrip- 
tive right  to  light  under  the  statute. 

Where  a  lease  of  a  house  was  granted  to  the  plaintiff,  who  was  described  Exprem  continct 
therein  as  a  diamond  merchant,  and  the  owners  of  adjacent  premises  sub-  between  landlord 
se^uently  purchased  the  reversion,  an  injunction  was  granted  (partly  on  the  ^^  lenaut. 
principle  of  express  contract  existing  between  landlord  and  tenant)  to 
restrain  the  purchasers  of  the  reversion  from  building  a  party-wall,  so  as 
to  obscure  the  plaintiff's  ancient  lights.    {Hertz  v.  TJie  Union  Bank  of 
L&ndan,  1  Jur.,  N.  S.  127 ;  2  Giff .  286. )   Where  a  landlord,  who  had  granted 
a  lease  of  premises  including  ancient  lights  and  appurtenances  to  A.  in 
consideration  of  improvements  which  had  been  made  by  A.  in  the  premises 
leased  (which  improvements  included  new  lights),  granted  a  lease  of  the 
adjoining  premises  to  B*.,  and  B.  was  building  so  as  to  block  up  the  lights 
of  A.  :  it  was  held,  that  the  landlord  could  not  have  blocked  up  such 
lights,  and  that  his  lessee  B.  could  stand  in  no  better  position,  and  the 
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I^escription, 

court  granted  an  injunction  as  against  B.  {Daviei  v.  Marshall,  1  Drew. 
&  Sm.  557). 

As  a  man  cannot  derogate  from  his  own  grant,  it  is  well  established,  that 
where  the  same  person  possesses  a  honse,  having  the  actnal  use  and  enjoy- 
ment of  certain  lights,  and  also  possesses  the  adjoining  land,  and  sells  the 
hoose  to  another  person,  although  the  lights  be  new,  neither  the  vendor  nor 
anj  one  claiming  under  him  can  build  upon  the  adjoining  land,  so  as  to 
obstruct  or  interrupt  the  enjoyment  of  those  lights.  {Palmer  v.  FletcJier, 
1  Lev.  122;  Kelk  v.  Pearson,  L.  R.,  6  Ch.  813.)  A.,  the  owner  of  two  ad- 
joining houses,  granted  a  lease  of  one  of  them  to  B.,  and  afterwards  leased 
the  other  to  C,  there  then  existing  in  it  certain  windows.  After  that  B. 
accepted  a  hew  lease  of  the  house  from  A.:  it  was  held,  that  B.  could  not 
alter  his  tenement,  so  as  to  obstruct  the  windows  existing  in  C.'s  house  at 
the  time  of  his  lease  from  A. :  though  the  windows  were  not  twenty  years 
old  at  the  time  of  the  alteration.  {Coutts  v.  Gorha/m,  1  M.  &  M.  396; 
see  Cox  v.  Matthews,  1  Ventr.  237  ;  Jacomh  v.  Knight,  11  W.  R.  586.) 
So  where  the  owner  of  a  house  divided  it  into  two  tenements,  and  demised 
one  of  them  to  the  defendant :  it  was  held  he  was  liable  to  an  action  on 
the  case  for  obstructing  the  windows  in  the  house  at  the  time  of  the  demise, 
although  of  recent  construction,  and  there  was  no  stipulation  against  the 
obstruction.  {Riviere  y.  Bower,  1  Ry.  &  M.  24.)  And  upon  the  same 
principle,  where  several  ail  joining  portions  of  land,  on  which  the  building 
of  houses  had  been  commenced,  were  sold,  and  by  the  conditions  of  sale 
were  to  be  finished  according  to  a  particular  plan  within  the  space  of  two 
years  :  it  was  held,  that  a  purchaser  of  one  of  the  lots  could  not,  by 
erecting  an  additional  building  at  the  back  of  his  house,  obstruct  the  light 
from  the  windows  of  another  purchaser,  who  has  built  his  house  according 
to  the  plan  ;  (  Compton  v.  Richards,  1  Price,  27;)  for  the  lots  were  sold 
under  an  implied  condition,  that  nothing  should  be  done  by  which  the 
windows  for  which  spaces  were  then  left  might  be  obstructed.  (lb, )  And 
where  the  plaintiff  purchased  a  house  A.,  and  the  defendant  at  the  same 
time  purchased  the  adjoining  land,  upon  which  an  erection  of  one  storey 
high  had  formerly  stood,  although  in  the  conveyance  to  the  plaintiff  his 
house  was  described  as  bounded  by  building  ground  belonging  to  the 
defendant :  it  was  held,  that  the  defendant  was  not  entitled  to  build  a 
greater  height  than  one  storey,  if  by  so  doing  he  obstructed  the  plaintiff 's 
lights,  {^anshorough  v.  Coventry,  9  Bing.  305  ;  8,  C,  2  M.  &  Scott, 
362.) 

Where,  however,  a  ])erson  having  a  house  on  his  land,  the  windows  of 
which  have  existed  for  more  than  twenty  years,  sells  a  portion  of  his  land, 
the  purchaser  may  erect  any  buildings  he  pleases  upon  the  land  so  sold  to 
him,  however  much  they  may  interfere  with  the  light  coming  to  the  win- 
dows of  the  vendor's  'house.  (  Curriers^  Company  v.  Corhett,  2  Dr.  &  Sm. 
360.) 

In  1855,  the  owners  in  fee  of  a  house  and  adjoining  land  granted  to 
trustees  a  lease  of  the  land  for  ninety-nine  yelfrs,  and  they  covenanted  to 
build  upon  it  according  to  a  plan.  In  1856,  the  owners  conveyed  the  rever- 
sion in  fee  of  the  lands  to  the  trustees  ;  in  1^57,  the  owners  conveyed  the 
house  in  fee  to  a  person  under  whom  the  plaintiff  obtained  possession. 
The  defendant  subsequently,  with  the  authority  of  the  trustees,  built  upon 
the  land  so  as  to  obstruct  the  light  and  air  which,  for  upwards  of  twenty 
years,  had  come  to  the  windows  of  the  plaintiff 's  house.  If  he  hild  built 
according  to  the  plan  in  the  lease,  the  obstruction  would  not  have  been  to 
the  same  extent.  Until  the  lease  was  g^nted,  there  had  never  been  any 
severance  either  in  the  title  to,  or  possession  or  occupancy  of,  the  land  and 
house,  and  the  same  had  been  occupied  and  used  together  by  the  proprietors 
for  upwards  of  fifty  years:  it  was  held,  that  the  plaintiff  could  maintain 
no  action  against  the  defendant  for  building  on  the  land  so  as  to  obstruct 
the  light  and  air  which  formerly  came  to  the  windows  of  the  plaintiff  *8 
house.  (  White  v.  Bass,  7  H.  &  N.  722.  See  Tenant  v.  Goodwin,  2  Ld. 
Raym.  1098 ;  Rosewell  v.  Prior,  6  Mod.  116;  Canham  v.  Hsk,  2  Cr.  & 
Jerv.  128.) 
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Where  ft  purchaser  takes  with  notice  of  adjoining  windows  he  is  thereby     or  the  Right  to 
pot  upon  his  inquiry  as  to  whether  they  are  privileged  or  not,  and  if  pri-      Light  and  Air. 
TOeged  it  is  immaterial  whether  as  modem  windows  bv  grant,  or  as  ancient 
by  prescription.    ^Miles  v.  ToJnny  16  W.  R.  465.) 

''The  Tight  conferred  or  recognized  b^  the  statute  2  &  3  Will.  4,  c.  71,  is  Natore  and  ex- 
an  absolute  indefeasible  right  to  the  enjoyment  of  light  without  reference  t^nt  of  the  right 
to  the  purpose  for  which  it  has  been  used.'*  (^Per  Lord  Cranworth,  Yates  '**  ^^^^' 
T.  Jotfi,  L.  R.,  1  C3i.  298;  Calcraft  t.  Thompton,  15  W.  R.  387.)  « I  am 
of  opinion  that  the  statute  has  in  no  degree  whatever  altered  the  pre-exist- 
ing law  as  to  the  nature  and  extent  of  this  right  The  nature  and  extent 
of  the  right  before  that  statute  was  to  have  that  amount  of  light  through 
the  windows  of  a  house  which  was  sufficient,  according  to  the  ordinary 
notions  of  mankind,  for  the  comfortable  use  and  enjoyment  of  that  house 
as  ft  dwelling-house,  if  it  were  a  dwelling-house;  or  for  the  beneficial  use  and 
occupation  of  the  house,  if  it  were  a  warehouse,  a  shop,  or  other  place  of 
bnsineaB.  That  was  the  extent  of  the  easement— a  right  to  prevent  your 
neighbour  from  building  upon  his  land  so  as  to  obstruct  the  access  of  suffi- 
cient light  and  air  to  such  an  extent  as  to  render  the  house  substantially 
less  comfortable  and  enjoyable.  Since  the  statute,  as  before  the  statute,  it 
resolves  itself  simply  into  the  same  question,  a  question  of  degree,  which 
woidd  be  for  a  jary,  if  this  were  an  action  at  law,  to  determine;  but  which 
it  is  for  us  as  jadges  of  fact  as  well  as  law  to  determioe  for  ourselves  as 
best  we  may,  when  we  are  determining  it  in  chancery."  {Per  James,  L.  J., 
Kelk  T.  Pearson^  L.  R.,  6  Ch.  811.) 

The  principle  as  to  ancient  lights  is,  that  the  owner  of  the  dominant 
tenement  cannot  substantially  depart  from  the  mode  of  user.  He  cannot  ■ 
change  the  position  of  his  bghts,  nor  increase  the  ori^nal  aperture  into 
whi<£  windows  have  been  put;  bat  if  he  has,  in  using  his  right,  contracted 
to  any  given  extent  the  original  opening  by  windows  of  antique  and  clamsy 
stmcture,  he  may,  without  affecting  his  right,  replace  those  windows  of  an 
improved  structure,  that  let  in  more  light  and  air.  {Turner  v.  Spooner, 
1  Drew.  &  Sm.  467;  7  Jur.,  N.  S.  1068;  30  L.  J.,  Chanc.  801;  9  W.  R.  684.) 

Where  a  man  has  been  in  the  enjoyment  of  an  extraordinary  user  of  Extmordtnair 
light  for  twenty  years,  that  will  establish  the  right  against  all  persons  who  »™o«»»^  <>'  "s**^* 
have  reasonable  knowledge  of  it.  It  was  not  necessary  to  say  whether  the 
right  would  be  established  against  those  who  had  no  knowledge  of  it. 
(Lanfranehi  v.  Mackenzie,  L.  R.,  4  Eq.  430.)  As  to  the  acquisition  of 
light  for  the  purpose  of  a  diamond  merchant's  business,  see  Hertz  v.  Union 
Bank  of  London,  2  Giff.  686. 

If  an  ancient  window  be  enlarged,  the  owner  of  the  adjoining  land  cannot  Alteration  of 
lawfully  obstruct  the  passage  of  light  to  any  part  of  the  space  occapied  bv  ancient  Ughu. 
the  ancient  window,  although  a  greater  portion  of  light  be  admitted  throngh 
the  unobstructed  part  of  the  enlarged  window  than  was  anciently  enjoy^, 
for  the  original  aperture  remains  privileged  as  before  the  enlargement. 
(  CkandUr  v.  Tkompson,  3  Campb.  80.  See  4  Ad.  &  Ell.  192.)  Bat  a  party 
may  so  alter  the  mode  in  Which  he  has  been  permitted  to  enjoy  this  kind  of 
easement  as  to  lose  the  right  altogether.  ( Oarratt  v.  Skarpe,  3  Ad.  &  Ell. 
325 ;  4  Nev.  &  M.  834.)  And  S.  a  building,  after  having  been  used  for 
twenty  jrears  as  a  malt-house,  is  converted  into  a  dwelling-house,  it  is 
entitled  in  its  new  state  only  to  the  same  degree  of  light  which  it  possessed 
in  its  former  state.  ( Martin  v.  Oohle,  1  Campb.  322.  See  Lanfranehi 
V.  Mackenzie,  L.  R.,  4  E(}.  427.)  So  where  an  old  house  is  pulled  down, 
and  a  new  one  built,  the  lights  in  the  new  house  must  be  in  the  same  place, 
of  the  same  dimensions,  and  not  more  in  number,  than  in  the  old  house. 
{Ck^rington  v.  Ahney,  2  Vem.  646.) 

It  was  laid  down  in  several  cases  that  where  an  owner  of  the  dominant  Effect  of  altering 
tenement  has  exceeded  the  limits  of  the  right  which  he  has  acquired  to  the  ancient  lights  or 
access  of  light  and  air,  by  altering  his  ancient  lights,  or  by  opening  addi-  SSTi"  uwiTtiie 
tional  windows,  he  has  not  necessarily  lost  or  suspended  his  admitted  right;  right  to  aucient  ' 
but  the  alterations  or  the  opening  of  the  additional  windows  justify  the  Ugbts. 
owner  of  the  servient  tenement  in  obstructing  the  ancient  lights,  if  the  doing 
so  is  unavoidable  in  the  exercise  of  his  right  to  obstruct  the  new  light^ 
\lUnshaw  V.  Bean,  18  Q.  B.  112 ;  Hutchinson  v.  Copestake,  9  C.  B.,  N. 
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S.  863;  Binckes  v.  Posh,  11  C.  B ,  N.  S.  824;  Davies  v.  Marshall,  1  Dr. 
&  Sm.  557.)  And  accordingly  it  was  held  in  equity  that  in  such  a  case  an 
injunction  wonld  not  be  granted  to  restrain  the  obstructions,  except  npon 
the  terms  of  the  plaintiff  blocking  np  the  new  windows  and  restoring  the 
ancient  windows  to  their  old  position.  (  Cooper  v.  Hublnick,  30  Beav.  160; 
Weatherley  v.  Hoss,  1  H.  &  M.  849.) 
Tapling  ▼.  Jone$.        It  has,  hawever,  since  been  laid  down  by  the  House  of  Lords  that  the 

right  to  obstruct  light  possessed  by  the  owner  of  a  servient  tenement  is 
simply  his  right  of  building  on  his  own  land,  and  the  opening  of  new 
windows  by  the  owner  of  the  dominant  tenement  neither  confers  nor 
enlarges  such  right.  Where,  therefore,  the  owner  of  a  dominant  tenement, 
whilst  preserving  one  ancient  window,  altered  old  windows  and  opened  new 
windows  upon  the  same  side  of  his  house,  so  that  the  owner  of  tiie  servient 
tenement  was  obliged  in  obstructing  the  new  and  altered  lights,  also  to  ob- 
struct the  ancient  lights,  it  was  held  that  such  obstruction  was  illegal  from 
the  beginning.  {TapUn^  v.  Jones,  11  H.  L.  C.  290;  34  L.  J.,  C.  P.  342; 
13  W.  R.  617.) 

It  was  said  by  Lord  IlomiUy,  M.  R.,  that  Tapling  y.  Jones  unquestion- 
ably decided  that  no  alteration  of  an  ancient  light  would  justify  the  owner 
of  the  servient  tenement  in  obstructing  what  remains  of  the  ancient  light, 
80  as  to  exempt  him  from  his  liability  to  pay  damages  for  such  obstruction. 
But  he  held  that  a  court  of  equity  would  not  interfere  by  injunction  to  pre- 
vent such  obstruction.  {Heath  v.  Bucknall,  L.  R.,  8  £q.  1.)  It  has  since, 
however,  been  held  by  Oiffard,  L.  J.,  that  the  doctrine  of  Tapling  v.  Jones 
applies  to  the  equitable  as  well  as  to  the  legal  remedy.  (^Staight  v.  Burn, 
L.  R.,  6  Ch.  163.) 

An  union  of  the  ownership  of  the  dominant  and  of  the  servient  tenements 
for  different  estates  docs  not  extinguish  an  easement  of  this  description,  but 
merely  suspends  it  so  long  as  the  union  of  ownership  continues,  and  upon  a 
severance  of  the  ownership  the  easement  revives.  (^Simper  v.  Ibley,  2  J. 
&  H.  556.) 

Completely  shutting  up  windows  with  brick  and  mortar  for  above  twenty 
years  will  destroy  the  privilege  of  light.  {Lawrence  v.  Obee,  3  Campb.  614.) 
And  the  right  to  the  use  of  light  and  air,  which  a  party  has  appropriated 
to  his  own  user,  may  be  lost  b^r  mere  non-user  even  for  a  less  period  than 
twenty  years,  unless  an  intention  of  resuming  the  right  within  a  reason- 
able time  be  shown  when  it  ceased  to  be  used.  Thus,  where  a  person,  en- 
titled to  ancient  lights,  pulled  down  his  house,  and  erected  a  blank  wall 
in  the  place  of  a  wall  in  which  there  had  been  windows,  and  suffered 
such  blank  wall  to  remain  about  seventeen  years,  and  the  defendant  erected 
a  building  against  it,  when  the  plaintiff  opened  a -window  in  the  same  place 
where  there  had  formerly  been  a  window  in  the  old  wall:  it  was  held,  in  an 
action  for  obstructing  the  light  of  the  new  window,  that  it  must,  at  least, 
be  shown  that  at  the  time  of  the  erection  of  the  blank  wall,  and  the  ap- 
parent abandonment  of  the  former  lights,  it  was  not  a  perpetual,  but  a  tem- 
porary abandonment  of  the  enjoyment,  with  an  intention  to  resume  it 
within  a  reasonable  time.  (Moore  v.  JRawson,  3  B.  &  C.  336;  6  D.  &  R. 
234.  See  Cook  v.  Matjor  of  Bath,  L.  B.,  6  Eq.  177.)  And  it  was  said  by 
Idttledale,  J.,  that  if  a  man  pulls  down  a  house,  and  does  not  make  any 
use  of  the  land  for  two  or  three  years,  or  converts  it  into  tillage,  he  may  be 
taken  to  have  abandoned  all  intention  of  rebuilding  the  house,  and  conse- 
quently, that  his  right  to  the  light  has  ceased.  But  if  he  builds  upon  the 
same  site,  and  places  windows  in  the  same  spot,  or  does  anything  to  show 
that  he  did  not  mean  to  convert  the  land  to  a  different  purpose,  then  his 
right  would  not  cease.    (lb.  341.) 

The  plaintiff  was  owner  of  a  house  in  which  there  were  ancient  win- 
dows. His  predecessor  blocked  them  up,  and  they  continued  blocked  up 
for  nearly  twenty  years.  The  defendant  purchased  the  adjoining  land, 
and  proposed  to  build  upon  it.  The  plaintiff,  by  way  of  asserting  the  right 
to  the  light,  re-opened  bis  ancient  windows.  The  defendant  obstructed 
them.  On  the  trial  of  an  action  for  this  obstruction,  the  judge  directed 
the  jury  that,  if  the  right  to  light  had  once  been  acquired,  it  continued 
unless  lost:  and  he  directed  them,  if  they  thought  the  right  had  once  been 
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acquired,  to  find  for  the  plaintiff,  nnless  they  thought  his  predecessor  had, 
in  blocking  np  the  windows,  manifcbted  an  intention  of  permanently 
abandoning  his  right  to  the  light,  or  nnless  they  thought  that  the  windows 
had  been  kept  so  closed  as  to  lead  the  defendant  to  alter  his  position  in 
the  reasonable  belief  that  the  windows  had  been  permanently  abandoned. 
The  plaintiff  having  had  a  verdict:  it  was  held  that  the  defendant  had  no 
ground  to  complain  of  this  as  a  misdirection.  (^Stokoe  v.  8inger»t  8  £11.  & 
BL  31;  3  Jur.,  N.  S.  1256;  26  L.  J.,  Q.  B.  257.^  It  was  questioned  whether 
the  manifestation  of  an  intention  to  abandon  the  windows  communicated  to 
the  owner  of  the  land  would  destroy  the  right,  until  the  owner  of  the  land 
altered  his  position  in  reliance  thereon.    (^Tb.) 

As  a  general  rule,  a  person  who  is  injured  by  a  private  nuisance  may 
abate  it  (Jenk.  Cent.  260,  Cent.  6,  Case  57;  Penruddock*8  ease,  5  Rep. 
100  b ),  but  no  more  of  a  house  which  is  erected  as  a  nuisance  can  be  pulled 
down  than  is  necessarv  to  abate  such  nuisance.  {James  v.  ffavmard,  1 
W.  Jones,  221,  222.)  If  a  person  builds  a  house  so  near  that  of  another 
that  it  stops  his  lights,  or  shoots  water  upon  his  house,  the  person  injured 
may  enter  upon  the  owner's  soil  and  pull  the  house  down,  provided  no  per- 
son be  therem.  {Bex  v.  Bo$ewell,  2  Salk.  459.  See  Perry  v.  Ittzhnwe, 
8  Q.  B.  757;  ante,  p.  64.)  As  to  the  replication  de  i/^urid  in  an  action 
of  trespass  for  such  an  entry,  see  Thompson  v.  JEastwood,  8  £xch.  69. 

When  a  party  has  acquired  a  right  to  the  use  of  light,  an  action  on  the 
case  lies  for  obstructing  it.  (9  Rep.  59  a;  JSovry  v.  Popef  1  Loon.  168.) 
In  order  to  sustain  such  an  action,  it  is  not  necessary  to  show  a  total  priva- 
tion of  light  If  the  plaintiff  can  prove  that  by  reason  of  the  obstruction 
he  cannot  enjoy  the  light  in  so  free  and  ample  a  manner  as  he  did  before, 
it  will  be  sufficient.  (  Cotterell  v.  Griffiths,  4  Esp.  N.  P.  C.  69.)  To  sus- 
tain an  action  on  the  case  for  darkening  the  plaintiff's  windows,  it  is  not 
sufficient  that  a  ray  or  two  of  light  should  be  obstructed.  The  question  is, 
whether,  in  oonsecjuence  of  the  obstruction,  the  plaintiff  has  less  light  than 
before,  to  so  considerable  a  degree  as  to  injure  the  plaintiff's  property  in 
point  of  value  or  occupation.  {Pringle  v.  Wemham^  7  Carr.  &  P.  377; 
Wells  V.  Odjf,  lb.  410.)  Where  one  party  has  the  enjoyment  of  light,  and 
alterations  are  made  in  the  adjoining  buildings,  the  diminution  of  light, 
as  a  ground  of  action  against  the  party  building,  must  be  such  as  makes 
the  premises  to  a  sensible  degree  less  fit  for  the  purposes  of  business  or 
occupation.  (Parker  v.  Smithy  5  Carr.  &  Payne,  488;  Kelk  v.  Pearson, 
L.  R.,  6  Ch.  814.)  *'  In  order  to  give  a  right  of  action  and  sustain  the  issue, 
Acre  must  be  a  substantial  privation  of  light,  sufficient  to  render  the  oc- 
cupation of  the  house  uncomfortable,  and  to  prevent  the  plaintiff  from 
carrying  on  his  accustomed  business  (that  of  a  grocer)  on  the  premises  as 
beneficially  as  he  had  formerly  d<me."  {Per  Best,  C.  J.,  Back  v.  Staoey, 
2  C.  &  P.  465.  See  the  remarks  upon  this  statement  of  the  principle  by 
Wood,  V.-C,  Dent  v.  Auction  Mart  Company,  L.  R.,  2  £q.  245;  and  by 
Lord  Chelmiford,  Calcraft  v.  Thompson,  15  W.  R.  887.) 

Rights  to  air  and  light  are  bestowed  by  Providence  for  the  common 
benefit  of  man,  and  so  long  as  the  reasonable  use  by  one  man  of  this  com- 
mon property  does  not  do  actual  and  perceptible  damage  to  the  right  of 
another  to  the  similar  use  of  it,  no  action  will  lie.  A  man  cannot  occupy 
a  dwelling  and  consume  fuel  in  it  for  domestic  purposes  without  in  some 
degree  impairing  the  natural  purity  of  the  air;  he  cannot  erect  a  building 
or  plant  a  tree  near  the  house  of  another,  without  in  some  degree  diminish- 
ing the  quantity  of  light  he  enjoys ;  but  such  small  interruptions  give  no 
right  of  action,  for  they  are  necessary  incidents  to  the  common  enjoyment 
by  all.    {Per  Parke,  B.,  Emhrey  v.  Owen,  6  Exch.  372,  373.) 

A  reversioner  may  maintain  an  action  for  obstructing  lights,  for  if  he 
were  prevented  from  suing  for  such  an  injury  during  the  continuance  of  the 
lease,  he  might  have  great  difficulty  in  proving  his  right  when  he  came  into 
possession.  {Shadnfell  v.  Hutchinson,  1  Mood.  &  Malk.  350.  See  3  Taunt. 
139.)  The  ground  upon  which  a  reversioner  is  allowed  to  bring  his  action 
for  obstructions  apparently  permanent  to  lights  and  other  easements  which 
belong  to  the  premises  is,  that  if  acquiesced  in,  they  would  become  evidence 
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of  a  renunciation  and  abandonment  {Bower  v.  Hill,  1  Bing.  N.  C.  555. 
See  1  Wms.  Sannd.  346,  b,  n.;  Bains  v.  Alderson,  6  Scott,  691;  4  Bing. 
N.  C.  702.  See  afUe,  pp.  84,  101.)  And  in  Yoting  y.  Spencer^  Lord  Ten- 
terden  said  that  it  seemed  to  be  clearly  established,  that  if  anything  be 
done  to  destroy  the  evidence  of  title,  an  action  is  maintainable  by  the  re- 
versioner, (10  B.  &  C.  146,)  who  may  in  all  cases  bring  an  action  where  a 
stranger  does  an  act  injarioos  to  the  inheritance,  and  rendering  it  of  less 
valne.  {Jeiter  v.  Chifford,  4  Ban*.  2141.)  And  if  the  obstmction  be  con- 
tinned,  a  new  action  may  be  maintained,  notwithstanding  the  former  re- 
covery. (2  B.  &  Ad.  97. )  A  declaration  for  an  injury  to  the  reversionary 
interest  of  the  plaintiff  by  obstructing  ancient  lights  is  sufficient  if  it  show 
an  obstruction  which  may  operate  injuriously  to  the  reversion,  either  by 
its  being  of  a  permanent  character,  or  by  its  operating  in  denial  of  the  right. 
( Metropolitan  Association^  fc.  v.  Petchy  5  C.  B.,  N.  S.  504;  27  Law  J., 
C.  P.  830.) 

The  owner  of  the  inheritance  of  a  house  may  maintain  an  action  against 
his  own  lessee  for  obstructing  lights.  ( Tlwmlinson  v.  Brawn,  Say,  R.  215; 
see  also  4  Burr.  2141 ;  3  Leon.  109.)  Such  an  action  may  be  brought  not 
only  against  the  party  who  first  erected  the  nuisance,  but  also  against  his 
lessee  or  assignee  for  continuing  it;  {Roswell  v.  Prior,  12 Mod.  635;  8,  C. 
2  Salk.  460;  1  Ld.  Raym.  713.  See  also  Garth.  456;  1  Keb.  994;)  but  after 
damages  have  been  recovered  from  the  lessor  the  right  of  action  against  the 
lessee  will  be  barred,  as  but  one  satisfaction  will  be  given,  (12  Mod.  640; 
Garth.  455,)  unless  a  continuance  of  the  nuisance  be  laid  in  the  declaration. 
Not  only  the  person  who  erected  the  obstruction,  and  the  occupier  of  the 
premises  where  it  is  erected,  but  even  the  workmen  who  performed  and  the 
clerk  who  superintended  the  works,  are  liable  to  an  action.  ( Wilson  v. 
Peto  and  Hunter,  6  B.  Moore,  47.) 

By  a  railway  act  it  was  provided,  that  nothing  in  the  act  contained  should 
authorize  the  company  to  take,  injure  or  damage,  for  the  purposes  of  the 
act,  any  house  or  building  which  was  erected  on  or  before  the  30th  No- 
vember, 1835,  without  the  consent  in  writing  of  the  owner  or  other  person 
interested  therein,  other  than  such  as  were  specified  in  the  schedule  to  the 
act,  unless  the  omission  therefrom  proceeded  from  mistake,  &c.  A  subse- 
quent clause  contained  provisions  for  settling  all  differences  which  mieht 
arise  between  the  company,  and  the  owners  or  occupiers  of  any  lands  which 
should  be  taken,  used,  damaged  or  injuriously  affected  by  the  execution  of 
any  of  the  powers  granted  by  the  act,  and  for  the  payment  of  satisfaction 
or  compensation,  as  well  for  damages  already  sustained  as  for  future,  tem- 
porary or  perpetual,  or  any  recurring  damages :  it  was  held,  that  the  com- 
pany were  liable,  in  an  action  on  the  case,  to  the  reversioner  of  a  house 
erected  before  the  30th  November,  1835,  and  not  specified  in  the  schedule, 
for  damage  done  to  it  by  the  obstruction  of  its  lights  by  a  railway  station 
erected  by  the  company  under  the  act,  and  by  the  dust,  &c.  drifted  from 
the  station  and  embankment  into  the  house,  and  that  the  plaintiff  was  not 
bound  to  come  in  under  the  compensation  clause.  ( Turner  v.  Sheffield 
and  Hot  her  ham  Railway  Company,  10  Mees.  &  W.  425;  3  Railw.  G.  222; 
see  Shelford  on  Railways,  p.  252,  3rd  ed.) 

Gompensation  can  be  recovered  under  the  Lands  Glauses  Gonsolidation 
Act,  1846,  for  diminution  of  light    {Eagle  v.  Charing  Cross  R.  Co., 
L.  R.,  2  G.  P.  638.) 
Remedy  in  equity.       The  Gourt  of  Ghancery  will  grant  an  injunction  to  restrain  the  owner  of 

a  house  from  making  any  erection  or  improvements,  so  as  to  darken  or 
obstruct  the  ancient  lights  or  windows  of  an  adjoining  house.  {Ba^k  v. 
Staeey,  2  Russ.  121 ;  Morris  v.  Lessees  of  Lord  Berkeley,  2  Ves.  sen.  452.) 
The  foundation  of  the  jurisdiction  to  interfere  by  injunction  in  these  cases 
is  such  material  injury  to  the  comfort  of  those  who  dwell  in  the  neighbour- 
ing house,  as  to  require  the  application  of  a  power  to  prevent  as  well  as  to 
remedy  an  evil,  for  which  damages  more  or  less  would  be  given  at  law,  but 
the  court  will  not  interfere  upon  every  degree  of  darkening  ancient  lights, 
nor  in  every  case  where  an  action  may  be  maintained.  (^Att.-Oen,  y. 
JVichol,  16  Yes.  338.)    Gourts  of  equity  will  restrain  the  erection  of  build- 
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ings  which  woald  cause  irreparable  injury,  as  loss  of  health,  loss  of  trade  of  th«  Bight  to 
or  destmction  of  the  meaus  of  existence,  without  waiting  the  slow  process  Light  and  Atr. 
of  establishing  the  legal  right,  when  delaj  itself  would  be  wrong ;  but  the 
plaintiff  is  bound  to  &ow  not  onlj  a  legal  right  to  the  enjoyment  of  the 
ancient  lights,  but  that  if  the  building  of  the  defendant  is  suffered  to  nro- 
ceed,  snch  an  injury  will  ensue  as  warrants  the  court  to  interpose.  (  Wyn^ 
ttanlep  v.  Zee,  2  Swanst.  335,  336.)  But  although  it  be  perfectly  clear 
that  tiie  plaintiff  is  entitled  to  succeed  in  an  action  of  trespass,  a  court  of 
equity  will  not  interfere  by  injunction  where  the  nature  or  degree  of  in- 
jury is  not  such  as  to  require  that  extraordinary  relief.  {Att.-Oen.  v. 
lUhmonfferg'  Company,  1  Dick.  104.) 

"There  are  many  obrious  cases  of  new  buildines  darkening  those  oppo-  When  Court  of 
site  to  ihem,  but  not  in  such  a  degree  that  an  injunction  could  be  main-  Chancery  win 
tained  or  an  action  on  the  case,  which,  howeyer,  might  be  maintained  in  JJ'uijumMioDT^^ 
many  cases  which  would  not  support  an  injunction."  (^Per  Lord  Mdon, 
Att.'Gen.  t.  Nichol,  16  Yes.  343;  adopted  in  Dent  v.  Av^ion  Mart  Com- 
pany, L.  B.,  2  £q.  245,  and  Lat^rancki  v.  Mackenzie,  L.  R,  4  £q.  426.) 
*'Thi8  court  certainly  would  not  interfere  by  w^  of  injunction  in  a  case  in 
which  no  damages  could  be  recovered  at  law.  Perhaps  it  may  be  said  that 
this  court  would  not  so  interfere  in  a  case  in  which,  although  damages 
might  be  recorerable  at  law,  the  amount  to  be  recovered  would  be  trifling 
and  inconsiderable:  but  as  this  is  a  question  on  which,  as  applying  to  cases 
dL  nuisance,  there  has  not  been  an  unanimity  of  opinion  in  the  court,  I  leave 
that  point  untouched.  I  think  that  at  all  events  a  plaintiff  coming  to  this 
ooort  for  its  interference  in  a  case  of  this  nature  is  bound  to  show  that  the 
obstruction  to  the  light  and  air,  which  he  calls  upon  the  court  to  prevent,  is 
such  as  will  render  the  house  occupied  by  him,  if  not  of  less  value,  less  fit, 
or  at  least  substantially  less  comfortable,  for  the  purposes  of  occupation." 
{Per  Turner,  L.  J.,  Johnton  v.  Wyatt,  2  De  G.,  J.  &  S.  25.  See  Kelk  v. 
Pearton,  Ia  R,  6  Ch.  809;  Luseamhe  v.  Steer,  15  W.  R  1189.) 

An  injunction  was  refused,  on  the  ground  that  the  plaintiff  had  not  proved  Injunction  refused 
substantial  injury,  in  RadcUffe  v.  Duke  of  Portland  (3  Giff.  702);  John-  ^,**°'?.?^  evidence 
$on  T.  Wyatt  (2  De  G.,  J.  &  S.  18);  Jacomb  v.  Knight  (11  W.  R  812);  SJjSJJ* 
Currier/  Company  v.  CorbeU  (13  W.  R  1066);  dark  v.  Clarke  (L.  R, 
1  Ch.  16);  Bobson  v.  Whittingham  {ib.  442);  Lan/ranehi  v.  Mackenzie 
(L.  R,  4  Eq.  421);  SparliTig  v.  Clarion  (17  W.  R  518).    And  it  was  said 
that  the  court  would  not,  in  an  ordinaiy  case,  restrain  the  erection  of  a 
buHding  the  height  of  which  above  an  ancient  light  is  not  greater  than  the 
distance  from  the  light,    (^^o^^^  v.  P^erry,  L.  R,  3  £q.  465.)    The  possi- 
bility of  future  injury  is  not  a  ground  for  granting  an  injunction.    {Jach^ 
ion  T.  Duke  of  Newcastle,  3  De  G.,  J.  &  S.  275.) 

Injunctions  have  been  granted  upon  evidence  being  given  of  substantial  injunction  gmnted 
mjnry  in  Gale  v.  Abbott  (10  W.  R.  748);  Stoke»  v.  aty  Offices  Company  YJS^J.fx^^uZ?l 
(11  Jur.,  N.  S.  560);  Yates  v.  Jack  (L.  R,  1  Ch.  295) ;  Dent  v.  AuoHon  ""^^^"^'•^  "•^"'^y- 
Mart  Company  (L.  R.,  2  Eq.  238);  Maguire  v.  Qrattan  (16  W.  R  1189). 
And  a  plaintiff  who  in  an  insignificant  degree  obscured  the  light  and  air 
to  his  own  dwelling  was  held  not  to  be  thereby  disentitled  to  an  injunction. 
{Areedeckne  v,  Kelk,  2  Giff.  683;  ^aight  v.  Bum,  L.  R.,  6  Ch.  163.   See 
abo  Dyert?  Company  v.  King,  L.  R,  9  Eq.  438.) 

As  to  whether  there  is  any  distinction  between  the  rieht  to  light  and  air 
m  regard  to  town  houses  and  country  houses,  see  Clarke  v.  Chirk  (L.  R., 
1  Ch.  16) ;  and  the  remarks  on  that  case  in  Dent  v.  Auction  Mart  Com- 
pany  (L.  R.,  2  Eq.  238);  Martin  v.  Headon  {ib,  425);  Kelk  v.  Pearson 
(L.  R,  6  Ch.  809). 

A  mandatory  injunction  will  only  be  granted  to  prevent  extreme  or  very  Mandatory  in- 
lerions  damage.  {Durell  v.  Pritcliard,  L.  R.,  1  Ch.  244.  See  Isenberg  Junction. 
V.  East  India  House  Egtate  Company,  3  De  G.,  J.  &  S.  263;  Sparling  v. 
Clarson,  17  W.  R.  518.)  It  was  doubted  by  Turner,  L.  J.,  whether  a  man- 
datory injunction  would  be  granted  ordering  the  removal  of  works  already 
completed.  {Curriers'  Company  v.  Corbett,  13  W.  R.  1056.  See  Lawrence 
V.  Austin,  18  W.  R  981 ;  Durell  v.  PrUohard,  L.  R.,  1  Ch.  244;  Viscountess 
Gort  V.  Clark,  16  W.  R  569;  Dunball  v,  Walters,  35  Beav.  565).  A  man- 
datory injunction  was  refused  in  Calcraft  v.  Thompson  (15  W.  R.  387). 
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Where  the  defendants  completed  their  bailding  after  bill  filed  a  mandatory 
in j  auction  was  granted.    {Kelk  v.  Pearson,  L.  R.,  6  Ch.  809.) 

Where  the  plaintiff's  legal  right  was  denied  ^n  injnnctlon  would  not  be 
granted,  acconiing  to  the  former  practice,  until  the  plaintiff  had  established 
his  right  at  law ;  but  where  the  circumstances  of  the  cases  required  it,  an 
injunction  was  granted  on  the  terms  of  the  plaintiff  proceeding  to  a  speedy 
trial.  {Att.-Gen,  v.  Mchol,  3  Mer.  687;  8,  C,  16  Yes.  338;  Att.-Gen.  v. 
Bentham,  1  Dick.  277;  1  Ves.  sen.  543;  Wynstanley  v.  Lee,  2  Swanst.  337; 
Ckalk  V.  Wyatt,  3  Mer.  688;  Sutton  v.  Lord  Mont/ord,  4  Sim.  699;  and 
see  Potts  Y.  Levy,  2  Drew.  272.) 

The  practice  has,  however,  been  changed  by  21  &  22  Vict,  c  27,  and  25 
&  26  Vict.  c.  42,  nnder  which  the  Court  of  Chancery  must  determine  every 
(question  of  law  or  fact  incidental  to  the  relief  sought.  And  it  seems  that 
smce  these  acts  the  court  must  deal  with  the  question  of  nuisance  or  no 
nuisance,  as  it  deals  with  every  other  question  within  its  jurisdiction  de* 
pending  on  a  disputed  matter  of  fact.    See  the  acts  stated  ante,  p.  106. 

Damages  may  now  be  awarded  by  the  Court  of  Chancery  under  21  &  22 
Vict.  c.  27,  s.  2.  QAnte,  p.  107.)  But  it  is  discretionary  with  the  court 
whether  it  will  award  damages  or  leave  the  plaintiff  to  obtain  them  at  law. 
{Durell  V.  Pi'itchard,  L.  R ,  1  Ch.  244.)  The  court  considered  tie  ques- 
tion of  damages  and  determined  that  the  plaintiff  was  not  entitled  to  them. 
(Johnson  v.  Wyatt,  2  De  G.,  J.  &  S.  18.)  An  inquiry  as  to  damages  was 
directed  in  Isenherg  v.  East  India  House  Estate  Company  (3  De  G.,  J.  & 
S.  263);  Martin  v.  Headon  (L.  R.,  2  Eq.  425);  Senior  v.  Pawson  (L.  R., 
3  Eq.  330);  Lyon  v.  Dillimore  (14  W.  R.  511);  Webb  v.  Hunt  (14  Wf  R. 
725). 

The  court  will  restrain  the  interference  with  ancient  lights,  although  the 
plaintiff  is  not  the  occupier  of  the  house  interfered  with,  and  may  have  no 
intention  of  occupying  it.  (  Wilson  v.  Towjiend,  1  Dr.  &  Sin.  324;  6  Jur., 
N.  S.  1109;  30  L.  J.,  Ch.  25;  9  W.  R.  30.)  A  tenant  from  year  to  year 
may  file  a  bill  for  an  injunction  to  protect  the  right  to  the  access  and  use 
of  light;  but  the  inj  auction  will  be  limited  to  the  period  of  the  continuance 
of  his  tenancy.  {Simper  v.  Foley,  2  Johns.  &  H.  555.)  A  tenant  from 
year  to  year  under  notice  to  quit  may  obtain  an  injunction.  {Jacomb  y.  * 
Knight,  11  W.  R.  812.)  And  a  tenant  whose  lease  had  expired  when  the 
bill  was  filed,  but  who  had  agreed  with  the  agent  of  the  lessor  for  a  renewal. 
( Oale  y.  Abbott,  10  W.  R.  748.)  But  where  a  tenant  nnder  an  agreement 
for  a  lease  filed  a  bill  to  restrain  his  lessor  from  obstructing  the  iincient 
lights  in  the  premises,  but  did  not  ask  to  have  the  agreement  specifically 
performed,  an  injunction  was  refused.  {Fox  v.  Purssell,  3  Sm.  &  Giff. 
242.)  A  reversioner  can  obtain  an  injunction.  {Mercers*  Company  v. 
Auction  Mart  Company,  L.  R.,  2  Eq.  238.)  But  an  injunction  will  not 
be  granted  where  the  title  to  the  property  sought  to  be  protected  has  not 
been  accepted  by  the  plaintiff.    {Heath  y.  May  dew,  13  W.  R  199.) 

As  to  the  interference  of  a  court  of  equity  to  restrain  the  erection  of 
additional  buildings  when  a  covenant  to  that  effect  had  ceased  to  be 
applicable  according  to  the  spirit  and  intent  of  the  contract,  see  Duke  of 
Bedford  y.  Titt^tees  of  British  Museum,  2  M.  &  K.  552. 

If  an  adjoining  owner  knowingly  permits  a  messuage  and  premises  to  be 
rebuilt  of  an  increased  size  and  height,  with  the  alteration  of  ancient  b'ghto, 
and  the  opening  new  lights  upon  an  additional  floor,  he  cannot  object  to 
them  after  they  have  been  completed,  or  assert  a  right  to  raise  a  party- wall, 
and  build  upon  his  own  property  so  high  as  to  render  the  new  buildings 
less  accessible  to  light  and  air,  than  they  were  at  the  completion  of  the 
work,  scotching  v.  Bassett,  32  Beay.  101:  a  case  depending  on  the  old 
law  as  to  alteration,  ante^  p.  1 28.)  In  Bann  y.  Spurrier,  the  court  pro- 
ceeded upon  the  doctrine  that  it  will  not  permit  a  man  knowingly,  though 
but  passively,  to  encourage  another  to  lay  out  money  under  an  erroneous 
opinion  of  title  ;  and  the  circumsteiyce  of  looking  on  is,  in  many  cases,  as 
strong  as  using  terms  of  encouragement;  a  lessor  knowing  and  permitting 
those  acts,  which  the  lessee  would  not  have  done,  and  the  other  must  con- 
ceive that  he  would  not  have  done,  but  upon  an  expectation  that  the  lessor 
would  not  throw  an  objection  in  the  way  of  the  enjoyment.  It  must  howeyer 
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be  proved,  by  strong  evidence,  that  the  party  acted  apon  that  sort  of  en-     Of  the  Right  to 
coaragement    {Dann  v.  Spurrier,  7  Ves.  235,  236.)  Light  and  Air. 

A  plaintiff  complained  of  an  obstrnction  of  the  light  and  air  to  his  ancient 
windows;  of  the  raising  and  erecting  of  walls  and  buildings,  whereby  the 
smoke  and  yaponr  from  the  plaintiff's  chimneys  were  prevented  from  being 
csnied  off ;  and  that  the  defendant  had  depriyed  his  house  of  the  support 
which  he  was  entitled  to.  The  defendant  pleaded,  by  way  of  equitable 
defence,  that  the  grieyances  were  occasioned  by  the  pulling  down  and  re- 
bnildiog  of  the  defendant's  house ;  that  the  plaintiff  had  notice,  and  that 
the  old  building  was  pulled  down,  and  the  new  one  erected,  and  large  sums 
of  money  were  expended  thereon  by  the  defendant,  with  the  knowledge, 
acquiescence,  and  consent  of  the  pl&intiff,  and  on  the  faith  that  the  plaintiff 
so  knew  of,  acquiesced  in,  and  consented  to  the  so  pulling  down  and  re- 
bailding.  The  plaintiff  replied,  that  he  acquiesced  and  consented  upon  the 
faith  of  false  representations  made  to  him  by  the  defendant  and  her  agents, 
that  the  grierances  would  not  result.from  or  be  produced  by,  the  pulling  down 
and  rebuilding: — it  was  held,  that  the  plea  afforded  a  good  defence  on  equit- 
able grounds.  (Davies  y.  Marshall,  10  Q.  B.,  N.  S.  697  ;  31  L.  J.,  C.  P. 
61.)  It  was  held,  also,  that  the  replication  was  a  good  equitable  answer  to 
the  pica.    {2b.) 

An  injuncb'on  to  restrain  the  obstruction  of  ancient  lights  was  refused 
on  the  ground  of  delay.  (Cooper  y.  Hnbbuck,  30  Beav.  160;  Qfcks  y. 
Homaine,  14  I*  T.,  N.  S.  390.)  As  to  the  difference  between  the  acqui- 
escence which  will  justify  the  refusal  of  an  interlocutory  and  of  a  perpetual 
injunction,  see  Johnson  v.  Wyatt j2  De  G.,  J.  &  S.  18 j  Turner  v.  Mlrjield, 

34  Bea?.  390. 

The  opening  of  a  window,  whereby  the  plaintiff'^  privacy  i»  disturbed,  is  Priracj. 
not  actionable;  the  only  remedy  is  to  build  upon  the  adjoining  land,  opposite 
the  offensive  window.  (  Chandler  v.  Thompson,  3  Campb.  80 ;  see  9  Rep. 
58  b;  Cotterell  v.  OHffiths,  4  Esp.  N.  P.  C.  69.)  The  intrusion  upon  a 
oeigh hour's  privacy  even  by  opening  a  new  window  overlooking  the  adjoin- 
ing property,  is  not  a  ground  for  interference  either  at  law  or  in  equity. 
{Turner  v.  Spooner,  1  Drew.  &  Sm.  467.  See  also  Jie  Penny  and  Savth- 
Boftem  R,  Co.,  7  £11.  &  BI.  660 ;  and  the  remarks  of  Lord  Westbury  in 
TapUnif  T-  ^^^9*  11  H.  L.  C.  290.) 

^  Ad  injunction  was  refused  where  the  application  proceeded  on  a  particular  Prospect, 
right  to  a  long  enjoyment  of  a  prospect.  {Att.'Gen,  v.  Doughty,  2  Yes. 
sen.  453.  See  Squire  t.  Campbell,  1  M.  &  Cr.  459.)  So  the  building  of 
a  wall  which  merely  intercepts  the  prospect  of  another,  without  obstructing 
his  lights  is  not  actionable.  {Kno^vles  v.  Richardson,  1  Mod.  65 ;  2  Keb. 
611,  ^2.)  A  covenant,  however,  not  to  obstruct  a  prospect  will  be  enforced 
inequity.  (Piggatt  v.  Stratum,  1  De  G.,  F.  &  J.  83;  Western  v.  Mao^ 
dermott,  L.  R.,  2  Ch.  72.) 

The  erection  of  a  building  will  not  be  restrained  because  it  injures  the  View  of  shop 
plaintiff  by  obstructing  the  view  of  his  place  of  business.    X*^^^  v.  Owen,  window. 

35  L.  J.,  6i.  317;  14  W.  R.  422;  BuU  v.  Imperial  Qas  Co.,  L.  R.,  2  Ch. 
158.) 

The  owner  of  a  house  has  a  right  at  common  law  to  wholesome  and  un-  Bights  with  i«gard 
tainted  air,  unless  the  business  which  creates  a  nuisance  has  been  carried  on  to  air. 
for  such  «  length  of  time  as  will  raise  a  presumption  of  a  grant  from  the 
neighbouring  owners  in  favour  of  the  party  who  causes  the  nuisance. 
{SlUottsoH  V.  Feetham,  2  Bing.  N.  0.  134 ;  2  Scott,  174.)  Nothing  less 
than  an  user  of  twenty  years  will  afford  such  presumption.  {Bliss  v.  Hall, 
5  Scott,  500;  Crump  y.  Lambert,  L.  R.,  3  Eq.  413.)  A  right  to  tlie  un- 
obstructed passage  of  air  through  a  window  may  be  acquired  by  prescription 
<t  ccHumon  law.  {Aldred*s  case,  9  Coke,  58.  Sec  Chile  y.  Abbott,  10  W.  R. 
748;  Dent  t.  Anetion  Mart  Co.,  L.  R.,  2  £q.  252.)  But  a  right  to  the  nn- 
<^nicted  passage  of  air  to  a  windmill  cannot  be  acquired  by  prescription  , 

nndcr  the  statute.    (  Webb  v.  Bird,  13  C.  B.,  N.  S.  841.) 

An  action  will  lie  for  pollution  of  air.     {^St.  Helen's  Smelting  Co.  v.  Bemedles  for  pol. 
Tipping,  11  H.  L.  C.  642;  13  W.  R.  1083.)     And  the  Court  of  Chancery  lotion  of  air,  at 
wUl  restrain  such  a  nuisance.    ( Tipping  y.  St,  Helenas  Smelting  Co.,  L.  R.,  i»w  «"*  i"  «in"y. 
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Of  the  Blgbfc  to     1  Ch.  66 ;  Crvmp  t.  Lambert,  L.  R.,  3  Eq.  409.    See  Smaine  y.  Cheat 
Light  >nd  Atr.     ;vortA<?r»  ^.  O?.,  12  W.  R.  391.) 

What  coDstitates  a  nuisance  was  thus  defined  by  Knight  Bruce,  V.-C. : 
"  Ought  this  inconvenience  to  be  considered  in  fact  as  more  than  fancifnl, 
more  than  one  of  mere  delicacy  or  f  astidioasness,  as  an  inconvenience  mate- 
rially interfering  with  the  ordinary  comfort  physically  of  hnman  existence, 
not  merely  according  to  elegant  or  dainty  modes  and  habits  of  liring,  bat 
according  to  plain  and  sober  and  simple  notions  among  the  English 
people  ?"  (  Walter  v.  Selfe,  4  De  O.  &  Sm.  322,  adopted  by  Xindersley, 
y.-C.,  in  Soltau  v.  De  Held,  2  Slm.,N.  S.  183^  and  Lord  Momilly,  in  Crump 
V.  Lambert,  L.  R,  8  Eq.  413.) 

Where  a  man,  by  an  act  on  his  own  land,  snch  as  baming  bricks,  causes 
so  much  annoyance  to  another  in  the  enjoyment  of  a  neighbouring  tenement, 
as  to  amount  primd  facie  to  a  cause  of  action,  it  is  no  answer  Uiat  the  act 
was  done  in  a  proper  and  convenient  spot,  and  was  a  reasonable  use  of  the 
land.  {Bamford  v.  Tumley,  8  B.  &  S.  66;  10  W.  R  803,  overruling  Hole 
V.  Barlow,  4  C.  B.,  N.  S.  834.)  See  Carey  v.  LedHUer,  13  C.  B.,  N.  S. 
470;  Luscombe  v.  Steer,  15  W.  R.  1191;  and  St.  Helenas  Smelting  Co, 
v.  Tipping,  1 1  H.  L.  C.  642,  where  Lord  Wetthury  distinguishes  the  cases 
where  material  injury  is  done  to  property,  and  those  where  personal  dis- 
comfort is  produced. 

A  bill  was  filed  by  five  several  occupiers  of  houses  in  a  town  to  restrain  the 
erection  of  a  steam  engine,  which  would  be  a  nuisance  to  each  of  them.  It 
was  held,  that  each  occupier  had  a  distinct  right  of  suit,  and  that  they  could 
not  sue*  as  co-plaintiffs,  tor  as  each  had  a  separate  nuisance  to  complain  of, 
that  which  was  an  answer  to  one  might  not  be  an  answer  to  the  other. 
{Hudton  V.  Maddison,  12  Sim.  416.) 

An  injunction  was  granted  to  restrain  brick  burning,  which  interfered 
with  the  comfort  and  enjoyment  of  a  mansion  and  with  ornamental  trees, 
which  excluded  the  view  of  unsightly  objects,  and  where  such  trees  were  in 
some  cases  destroyed,  and  in  many  instances  injured  by  brick  burning. 
iBeardmore  v.  Tredwell,  3  Giff.  683;  81  L.  J.,  Chan.  892.)  Injunctions 
to  restrain  brick  burning  were  also  granted  in  Walter  v.  Selfe,  4  De  G.  & 
Sm.  316;  Boreham  v.  Mall,  W.  N.  1870,  p.  57;  Roberts  v.  Clarke,  18 
L.  T.,  N.  S.  49,  and  see  Lweomhe  v.  Steer,  14  W.  R.  1191. 

An  injunction  to  restrain  the  emission  of  smoke  and  noxious  vapours 
was  granted  in  lm.]ferial  Qas  Liakt  and  Coke  Co,  y.  Broadbent,  7 
H,  L.  C.  600.  And  it  has  been  held  that  it  is  no  answer  to  a  complaint 
by  a  manufacturer  of  a  nuisance  to  his  trade,  to  say  that  the  injury  is 
felt  only  by  reason  of  the  delicate  nature  of  the  manufacture.  ( Qfoke  v. 
Forbes,  L.  R.,  5  Eq.  166.)  Nor  does  the  fact  of  the  plaintiff  having  come 
to  the  nuisance,  disentitle  him  to  equitable  relief.  {Tipping  v.  St.  Helenas 
Smelting  Co.,  L.  R.,  1  Ch.  66.) 

As  to  whether  an  injunction  will  be  granted  as  a  matter  of  course  where 

a  verdict  has  been  obtained  at  law,  see  Imperial  Oa^  Light  and  Cake 

Co.  V.  Broadbent,  7  H.  L.  C.  600 ;  Crump  v.  Lambert,  L.  R.,  3  Eq.  409; 

Luscombe  v.  Steer,  15  W.  R.  1191. 

AeqnleMviM.  Acquiescence  in  the  erection  of  noxious  works  while  they  produce  little 

injury  does  not  warrant  the  subsequent  extension  of  them  to  an  extent  pro- 
ductive of  great  damage.  Though  a  party  may  be  disentitled  by  acqui- 
escence to  an  Injunction  to  stop  another's  manufactory,  which  is  noxious  to 
the  neighbourhood,  yet  it  does  not  consequently  follow  that  the  latter  is 
entitled  to  an  injunction  to  prevent  the  party  who  has  acquiesced  from 
recovering  damages  at  law.  Equity  may  leave  both  parties  to  their  legal 
rights.  (Bankart  v.  Houghton,  27  Beav.  425.)  An  injunction  to  prevent, 
on  the  ground  of  acquiescence,  a  party  injured  by  copper  works,  from  en- 
forcing a  judgment  recovered  by  him  for  damages  at  law  was  refused  with 
costs,  {lb.)  See  also,  as  to  the  effect  of  acquiescence  in  sudi  a  case, 
Williams  v.  Earl  of  Jersey,  Cr.  &  Phil.  91 ;  Savile  v.  Kilner,  26  L.  T., 
N.  S.  276. 
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LIMITATION  OF  ACTIONS  AND  SUITS. 

3  &  4  William  IV.  cap.  27. 

An  Act  for  ike  Limitation  of  Actions  and  Suits  relating  to 
Real  I^pperty,  and  for  simplifying  the  Remedies  for 
trying  the  Rights  thereto.  [24th  July,  1833.] 


L  Limitation  of  time  for  the  recovery  of  land  or  rent, 

1.  Interpretation  clause,  3^4  Will,  i,  c,  27,  «.  1. 

2.  Period  of  limitation  fixed,  and  when  right  first  accrues,  is.  2 

—15. 

3.  Savings  in  case  of  disabilities,  ss.  16 — 19. 

4.  Concurrent  rights,  s.  20. 

5.  Operation  of  the  statute  in  case  of  estates  tail,  ss,  21 — 23. 

6.  JAmitation  of  time  as  to  suits  in  equity,  ss,  24 — 27. 

7.  JAmitation  of  time  between  mortgagor  and  mortgagee,  s,  28. 

8.  Limitation  of  time  as  to  church  property  and  advowsons,  ss.  29 

—33. 

9.  Abolition  of  real  and  mixed  actions,  ^c,  ss.  36 — 39. 

10.  Zfimits  of  act,  ss,  43 — 14. 

OL  Limitation  of  time  for  the  recovery  of  money  cha/raed  on  land, 
legacies^  arrears  of  dower,  rent  and  interest,  8^4  Will.  4,  c.  27, 
ss.  40—42. 

ni.  Cfthe  limitation  of  actions  on  specialties,  S  Jjr  4  Will.  4,  c.  42. 

rV.  Of  the  limitation  of  actions  on  simple  contract,  21  Jac.  I,  c.  16; 
9  Geo.  4,  c.  14. 


L  Limitation  of  time  for  the  becoyert  of  land  or 

RENT. 

1.  Interpretation  Clause. 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men-  3^4  Will,  i, 
tionedy  which  in  their  ordinary  signification  have  a  more  con-      '•  27,  s.  1. 
fined  or  a  different  meaning,  shall  in  this  act,  except  where  the  Meaning  of  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude  wonb  in  the  act. 
such  construction,  he  interpreted  as  follows ;  (that  is  to  saj,) 
the  word  "  land"  (o)  shall  extend  to  manors,  messuages,  and  "i^nd." 
all  other  corporeal  hereditaments  whatsoever  (b\  and  also  to 
tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosj- 
nary  corporation  sole)  (c),  and  also  to  any  share,  estate   or 
interest  in  them  or  anj  of  them,  whether  the  same  shall  be  a 
freehold  or  chattel  interest  (d),  and  whether  freehold  or  copj- 
faold,  or  held  according  to  anj  other  tenure ;  and  the  word 
''rent"  shall  extend  to  all  heriots  (e\  and  to  all  services  and  MRent.- 

k2 
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Penon  throngb 
whom  aDotlier 
claims. 


3^4  Will.  4,  suits  for  which  a  distress  may  be  made  {f)^  and  to  all  atmui- 
c.  27,  s.  1.  ties  and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land  {g)  (except  moduses  or  compositions  belonging 
to  a  spiritual  or  eleemosynary  corporation  sole) ;  and  the  per- 
son through  whom  another  person  is  said  to  claim  shall  mean 
any  person  by,  through  or  under  or  by  the  act  of  whom,  the 
person  so  claiming  became  entitled  to  the  estate  or  interest 
claimed,  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of  England, 
tenant  in  dower,  successor,  special  or  general  occupant,  exe- 
cutor, administrator,  legatee,  husband,  assignee,  appointee,  de- 
visee or  otherwise,  and  also  any  person  who  was  entitled  to  an 
estate  or  interest  to  which  the  person  so  claiming,  or  some  per- 
son through  whom  he  claims,  became  entitled  as  lord  by 
escheat (/i);  and  the  word  "person"  shall  extend  to  a  body 
politic,  corporate  or  collegiate,  and  to  a  class  of  creditor  or 
other  persons,  as  well  as  an  individual  (t) ;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be  applied 
to  several  persons  or  things  as  well  as  one  person  or  thing ;  and 
every  word  importing  the  masculine  gender  only  shall  extend 
and  be  applied  to  a  female  as  well  as  a  male. 


"PenoD." 


Number  and 
gender. 


(^oustructlon  of 
•tatatefl  of  Umi- 
tatloD  generally. 


Subjects  not  in- 
cluded In  this  act. 


Tithes. 


(a)  The  object  of  all  statutes  of  limitation  is  to  prevent  claims  at  great 
distances  of  time  when  evidences  are  lost,  and  in  all  well-regnlated  conntries 
tile  question  of  possession  is  held  to  be  an  important  point  of  policy. 
(^T}ni8tee8  of  Dtmdee  Harbour  v.  Dougallj  1  Macq.  H.  L.  C.  821,  per  Lord 
St.  Leonard*.)  The  several  statutes  of  limitations  being  all  in  pari 
fiMterid  ought  to  receive  an  uniform  construction  notwithstanding  a  slight 
variation  in  phrase,  the  object  and  intention  being  the  same.  {Murray  v. 
East  India  Companijy  5  B.  &  Aid.  206,  215,  per  Abbott^  C.  J.)  All 
these  acts  being,  as  they  were  emphatically  termed  by  Lord  Kenyon,  sta- 
tutes of  repose,  are  to  be  liberally  and  beneficially  expounded.  {Per 
Dallas,  C.  J.,  in  Tolson  v.  Kaye,  6  Moore,  558;  3  Bro.  &  B.  217.)  See 
the  maxims  "  Interest  reipublicce  ut  sit  finis  litium"  (Broom's  Legal 
Maxims,  343,  5th  ed.)  and  "  Vigilantibus  non  dormientibus  jura  suh^C' 
niunt"  (Broom,  892). 

Turnpike  tolls  are  not  within  this  act ;  and  consequently  more  than  six 
years'  arrears  of  interest  may  be  recovered  on  a  mortgage  of  turnpike  tolls 
notwithstanding  the  42nd  section  of  the  act,  a  share  of  the  tolls  of  a 
turnpike  road  not  coming  within  the  meaning  of  the  word  land  as  defined 
by  the  first  section  of  this  act.  {Mellish  v.  Brooks,  3  Beav.  22;  4  Jur. 
739.)  But  quarries  and  limestone  land  do  come  within  that  word.  (3  Ir. 
Law  Rep.  521.)  The  limitation  prescribed  by  the  3  &  4  Will.  4,  c.  27, 
does  not  apply  to  an  action  on  a  collateral  covenant  for  payment  of  a  rent 
charged  on  land,  and  the  covenantee  may  recover  damages  for  the  breach 
of  that  covenant,  notwithstanding  his  right  to  recover  the  rent-charge  is 
barred  by  this  statute.  {Manning  v.  Phelps,  10  Exch.  69 ;  24  Law  J., 
Exch.  62.) 

The  word  "  rent"  has  an  ambiguous  meanine,  being  either  the  estate  in 
the  rent  or  the  rent  reserved  under  a  lease.  It  has  been  confined  in  sect  2 
to  the  former  meaning  alone,  so  that  a  mere  non-receipt  of  rent  under  a 
lease  for  more  than  twenty  years  does  not  deprive  the  lessor  of  his  right  to 
rent  under  the  lease,  i  Grant  v.  Mlis,  9  M .  &  W.  113.)  Lord  St.  Leo- 
nards said,  rent,  in  the  sense  in  which  it  is  spoken  of  in  the  second  section, 
means  rent  of  inheritance,  and  it  does  not  mean  rent  reserved  by  lease  for 
example,  or  rent  in  the  common  and  customary  form  of  a  render  for  pro' 
perty.  {Dean  of  Ely  v.  Bliss,  2  De  G.,  M.  &  G.  459.  See  p.  472.) 
^  The  word  "  tithes,"  like  rent,  has  an  ambiguous  meaning,  signifying 
either  the  estate  in  the  tithes  or  the  chattel  itself,  the  fruits  of  the  estate. 
Tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosynary  corpora- 
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tion  sole,)  are  included  in  the  word  "  land,"  which  in  its  proper  sense  applies 
only  to  cases  in  which  there  are  two  parties,  each  claimiDg  an  estate  m  the 
land  adverse  to  each  other.  It  has  been  held,  that  the  statute  does  not 
prevent  the  tithe-owner  from  recovering  tithes  as  chattels  from  the  occn- 
pier,  although  none  had  been  set  ont  for  twenty  years,  bat  that  the  opera* 
tion  of  the  statnte  is  confined  to  cases  where  there  are  two  parties,  each 
claiming  an  adverse  estate  in  the  tithes.  Therefore  a  person  who  has 
received  no  tithes  for  twenty  years  cannot  recover  the  possession  of  them 
from  another,  who  has  for  twenty  years  received  those  tithes  from  the  terre- 
tenant.  {Dean  of  Ely  v.  Cashy  15  M.  &  W.  617 ;  Dean  of  Ely  v.  Bliu, 
5  Beay.  574 ;  2  De  G,  M.  &  G.  459.  See  Lord  Shannon  v.  Hodder,  2 
Brady,  Adair  &  Moore,  223,  n.)  The  effect  of  time  as  between  tithe-owner 
and  occupier  is  determined  by  2  &  3  Will.  4,  c.  100.  (See  Salkeld  v. 
Johnston,  1  Mac.  &  Gor.  242;  18  L.  J.,  Ch.  493;  1  H.  &  T.  829,  where 
Lord  Oottenham  expressed  his  opinion  that  nnder  that  act  the  proof  of  ^e 
enjoyment  of  the  discharge  claimed  for  the  prescribed  time  is  a  sufficient 
answer  to  a  demand  for  tithes.  See  2  Ex.  256 ;  2  C.  B.  749.)  The  cases 
on  the  construction  of  that  act  are  collected,  Shelford  on  Tithes,  891 — 398, 
3rd  ed.,  and  Supplement,  47—86. 

Tithes,  modnses  or  compositions,  belonging  to  a  spiritual  or  eleemosynary 
tor^onHon  sole,  are  excepted  from  the  operation  of  3  &  4  Will.  4,  c.  27. 
The  time  for  recovering  lands  belonging  to  such  a  corporation  is  prescribed 
by  3  &  4  Will.  4,  c  27,  s.  29,  post. 

'  Tithe  rent-charge  not  belonging  to  a  spiritual  or  eleemosynaiy  corpora- 
tion sole  appears  to  be  within  the  meaning  of  the  word  "  rent"  in  sect.  2. 
It  has  been  held  in  Ireland  that  tithe  rent-charge  is  not  by  virtue  of  this 
act  extingniflhed  by  non-payment.  {Shiel  v.  Incorporated  Society,  10  Ir. 
£q.  B.  411.)  See  however  Darb.  &  Bos.  Stat.  Lim.  212.  Whether  tithe 
rent-charge  belonging  to  a  spiritual  or  eleemosynary  corporation  sole  is 
within  the  act  is  an  open  question.    (See  Darb.  8c  Bos.  Stat.  Liro.  377.) 

As  to  the  recovery  of  arrears  of  tithes  and  tithe  rent-charge,  see  note  to 
sect  42,  post. 

{b)  Hereditament  is  a  very  comprehensive  term,  including  whatever  may 
be  inherited,  be  it  corporeal  or  incorporeal,  real,  personal  or  mixed.  (Co. 
litt  6a;  3  Rep.  2;  Shep.  Tonch.  91.)  Hereditaments  are  of  two  sorts, 
eorporeal,  consisting  wholly  of  snbstantial  and  permanent  objects;  all 
of  which  may  be  comprehended  nnder  the  general  denomination  of  land. 
(Co.  Litt.  4;  2  Bl.  Com.  17.)  An  incorporeal  hereditament  is  a  right 
iasning  ont  of  a  thing  corporate  (whether  real  or  personal)  or  concerning, 
or  annexed  to,  or  exercisable  within  the  same.  {Ih.  20.)  Many  of  the  latter 
are  not  within  this  act,  but  the  periods  of  limitation  for  several  incorporeal 
rights  are  prescribed  by  the  stat.  2  &  3  Will.  4,  c.  71  (ante,  pp.  1—28). 

(c)  Ecclesiastical  corporations  are  those  of  which  not  only  the  members 
composing  it  are  spiritual  persons,  but  of  which  the  object  of  the  institution 
is  auo  spiritual,  snch  as  bishops,  some  deans,  and  prebendaries,  all  arch- 
deaocms,  parsons,  and  vicars,  which  are  sole  corporations;  deans  and  chap- 
ters at  present,  and  formerly  prior  and  convent,  abbot  and  monks,  and  the 
like,  hodies  aggregate.  (Co.  Litt.  150a;  1  Bl.  Com.  471;  1  Kyd  on  Cor- 
porationa,  22.) 

Eleemosynary  corporations  are  such  as  are  constituted  for  the  perpetual 
distribution  of  the  free-alms  or  bounty  of  the  founder  of  them  to  snch 
persons  as  he  has  directed.  (1  Bl.  Com.  471.)  Those  are  of  two  general 
descriptions;  hospitals  for  the  maintenance  and  relief  of  poor  and  impotent 
persons,  and  colleges  for  the  promotion  of  learning,  and  the  support  of 
persons  engaged  in  literary  pursuits,  of  which. the  greater  number  are 
within  the  universities,  and  form  component  parts  of  t^ese  larger  corpora- 
tions ;  and  othen  are  ont  of  Uie  universities,  and  not  necessarily  connected 
with  them.  Between  hospitals  having  a  common  seal,  and  colleges  in  the 
universities  or  ont  of  them,  there  is  no  difference  in  legal  consideration,  the 
difference  is  only  in  degree ;  for  where  in  an  hospital  the  master  and  poor 
are  incorporated,  it  is  a  college  having  a  common  seal  bj  which  it  acts, 
although  it  have  not  the  name  of  a  college.  ( Per  Holt,  Skinn.  484. )  There 
are  many  hospitals  not  incorporated  in  which  the  succession  is  kept  up  by 
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Meaning  of  the 
term  **  freehold.* 


Herloti. 


Heriot  MfTloe. 


Herlot  ciutom. 
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trastees.  (10  Rep.  81,  85.)  There  are  other  corporations  which  may  be 
dassed  onder  the  heaidF  of  eleemoiynary,  as  their  object  is,  by  means  of 
trustees  or  goyemors  incorporated,  to  carry  into  execution  some  public 
charity;  su<£  is  the  corporation  created  in  the  reign  of  Queen  Anne,  under 
the  name  of  *'  The  Goyemors  of  the  Bounty  of  Queen  Anne,  for  the  Aug- 
mentation of  the  Maintenance  of  the  Poor  Clergy.*'  (2  Anne,  c  11 ;  5 
Anne,  c.  24;  6  Anne,  c.  27;  1  Geo.  1,  stat.  2,  c.  10;  3  Geo.  1,  c.  20.)  And 
such  are  many  corporations  of  trustees  or  goyemors  of  free  schools.  (See 
1  Kyd  on  Corporations,  25—27.)  All  these  eleemosynary  corporations  are, 
strictly  speaking,  lay  and  not  ecclesiastical,  eyen  though  composed  of  eccle- 
siastical persons,  (1  Ld.  Baym.  6,)  and  although  uey,  in  some  things, 
partake  of  the  nature,  pririleges  and  restrictions  of  ecclesiastical  bodies. 
(1  Bl.  Com.  471.)  Each  uniyersity  of  Oxford  and  Cambridge  is  a  lay 
corporation  and  not  eleemosynary,  as  particidar  colleges  are,  although  some 
salaries  are  attached  to  some  of  their  officers.  (Hex  y.  Viee'ChanesUor 
of  Camhridgey  8  Buir.  1652.  See  Shelford  on  the  Law  of  Mortmain  and 
Charities,  8—84.) 

Corporations  aggregate  consist  of  many  persons,  of  which  kind  are  the 
mayor  and  commonalty  of  a  cit^,  the  head  and  fellows  of  a  college,  the 
master  and  brethren  of  an  hospital,  the  dean  and  chapter  of  a  camedral 
church.    (10  Rep.  29  b;  11  Rep.  69  b.) 

Corporations  %ole  consist  of  one  person  only  and  his  successors,  in  some 
particular  station,  who  are  incorporated  by  law,  in  order  to  give  them  some 
legal  capacities  and  adyantages,  particularly  that  of  perpetuity,  which  in 
their  natural  persons  they  could  not  haye  had.  In  this  sense  the  king  is  a 
corporation  sole.  (Co.  Litt  43.)  So  are  archbishops,  bishops,  deans  and 
prebendaries,  distinct  from  their  several  chapters ;  and  so  is  eyery  parson 
and  yicar.  (10  Rep.  29  b;  Wood's  Inst.  109;  1  Bl.  Com.  470;  1  Kyd  on 
Corporations,  20.)  Corporations  are  as  liable  to  the  operation  of  prescrip- 
tion as  private  persons.  {Dundee  Harbour  Tnutees  y.  Boitgall,  1  Macq. 
H.  L.  C.  317.) 

(d)  The  term  freehold,  as  denoting  an  estate  of  a  given  quantity,  or 
rather  of  a  peculiar  quality,  is  opposed  to  the  term  chattel.  (Ck>.  Litt.  48  b; 
1  Burr.^  108.)  An  estate  of  freehold  may  be  defined  to  be  "an  estate  in 
possession,  remainder,  or  reversion,  in  corporeal  or  incorporeal  heredita- 
ments, held  for  life,  or  some  uncertain  interest,  created  by  will,  or  some 
other  mode  of  conveyance,  capable  of  transferring  an  estate  of  freehold, 
which  may  last  the  life  of  the  devisee  or  grantee,  or  of  some  other  person." 
(Watk.  on  Conv.  by  Morley  and  Coote,  63;  Prest.  on  Estates,  200—203. 
See  observations  on  an  Estate  of  Freehold,  by  Manning,  2  Jur.  459.) 
All  interests  in  land  for  a  shorter  period  than  a  life,  or,  more  properly 
speaking,  all  interests  for  a  definite  space  of  time,  measured  by  years, 
months,  or  days,  are  deemed  chattel  interests,  (1  Prest  on  Estates,* 203,) 
which  may  subsist  in  both  corporeal  and  incorporeal  hereditaments.  (Noy'a 
Maxims,  by  Bjthewood,  142,  357;  Bac.  Abr.  Executors  (H.  3).)  Chattels 
real  are  such  as  concern  the  realty,  as  terms  for  years  in  land,  the  next 
presentation  to  a  church,  (Dyer,  135  a,)  estates  by  statute-merchant, 
statute-staple,  elegit,  or  the  like.  (Co.  Litt  118  b.)  By  the  common  law 
no  estate  of  inheritance  or  freehold  is  comprehended  under  the  word 
chattels. 

{e)  Heriot  is  defined  to  be  the  best  beast,  or  other  thing,  due  to  the  lord 
on  the  death  or  alienation  of  his  tenant.  Heriots  are  usually  divided  into 
two  sorts,  heriot  service,  and  heriot  custom.  The  former  are  such  as  are  due 
upon  a  special  reservation  in  a  grant  or  lease  of  lands,  and  therefore  amount 
to  little  more  than  a  mererent;  (Lanyon  v.  Came,  2  Saund.  166;)  the  latter 
arise  upon  no  special  reservation  whatever,  but  depend  merely  upon  imme- 
morial usage  and  custom.  (Co.  Cop.-  s.  24.)  Heriot  service  may  be  re- 
covered either  by  seizure,  (Plowd.  96;  Cro.  Eliz.  589;  1  And.  298;  (>ouldsb. 
191;  1  Salk.  856;  1  Show.  81 ;  Willes,  192,)  or  by  distress  within  the  manor. 
(Plowd.  96  a;  Cro.  Car.  260;  Bro.  Har.  2;  Rich.  138  b;  8  Bl.  Comm.  15^ 
Gilbert's  Distresses,  10, 11.)  Any  g^oods  belonging  to  another,  found  upon, 
the  lands  charged  with  heriot  service,  may  be  distrained.  (Bro.  Har.  6; 
Oo.  C!ar.  260;  Austin  v.  Bonnet,  1  Salk.  856.)   A  heriot  due  by  ^e  custom 
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of  A  manoir  maj  be  payable  on  the  death  of  every  tenant  of  an  estate  of  in-   8^4  WiU,  4, 
heritanoe,  or  for  life  or  years,  (21  Hen.  7,  13  &  16;  Keilw.  80;  Bro.  Har.       c.  27,  9,  1. 

6,)  or  at  will.    (  HUb  t.  Oardiner,  2  Balstr.  196.)    As  the  proper^  of  it  vests   *- — 

imnifidiateiT  in  the  lord  on  the  death  or  alienation  of  the  tenant,  the  lord 
may  aeiae  t&e  identical  thins,  though  he  cannot  distrain  any  other  chattel 
for  it.  <Cro.  Elis.  590;  Keilw.  82  a,  84  b,  167  a;  Br.  Har.  2, 6, 7;  Parker 
T.  Gage^  1  Show.  81.)  If  the  lord  of  a  manor  is  entitled  to  five  beasts  as 
faeriots  on  the  deatii  of  a  tenant,  and  he  select  seven,  this  selection  will  not 
rest  in  him  the  property  in  any  five  of  them.  And  if  the  best  beast  may 
be  dbumed  as  a  heriot,  the  property  in  any  particolar  beast  will  not  vest 
in  tiie  \at^  before  selection  of  it.  (AHngton  v.  Lipseomb,  6  Jnr.  257;  1 
Q.  B.  776.  See  stat  4  &  6  Vict  c.  36;  6  &  7  Vict.  c.  23;  15  &  16  Vict 
c  51;  21  &  22  Vict  c.  94,  providing  for  the  commutation  of  manorial  rights 
in  respect  of  copyholds.  See  farther  as  to  heriots,  Shelf ord  on  the  Law  of 
Copyholds  and  the  Sapplement  thereto,  pp.  119 — 133;  2  Watk.  on  Cop. 
c  6;  2  Saand.  Bep.  168,  n.;  Cruise,  Dig.  tit  X.,  c.  4,  ss.  49 — 63;  Com. 
XKg.  Copyhold  (K  18),  (K  27);  Scriven  on  Cop.  370—391,  4th  ed.;  Croome 
T.  Guise^  4  Bing.  N.  C.  148;  5  Scott,  453.)  A  heriot  may  be  due  by  custom 
on  the  death  of  a  tenant  in  respect  of  a  tenement  of  free  lands  held  in  fee 
simple  of  a  manor.    {DamareU  v.  Protheroe^  10  Q.  B.  20.) 

llie  decision  of  the  court,  that  the  twenty  years  within  which  an  action  when  time  bcgfais 
must  be  brought  for  the  recovery  of  rent  runs  from  the  day  on  which  the  to  run. 
Ust  payment  of  rent  was  made,  will  lead  to  some  difficulty  in  the  case  of 
beriota  and  other  similar  rights  which  become  due  at  nncertam  intervals, 
and  also  in  the  possible  though  not  ver^  probable  case  of  a  rent  reserved, 
payable  every  twenty  years,  or  a  longer  interval.  In  reference  to  such  cases. 
It  waa  observed  by  Parke,  B., "  if  the  twenty  years  are  to  be  calculated  from 
the  last  payment,  a  party,  it  was  argued,  will  lose  his  right  without  any 
defiuilt  or  laches  whatever,  when  the  rent  is  payable  at  intervals  greater 
than  twenty  years,  and  it  is  shortened  to  less  than  a  year  where  it  is  payable 
every  twenty  years;  and  no  doubt  great  difficulty  may  exist  in  dealing  with 
such  cases.  But  as  to  heriots,  probably  the  answer  to  this  obj  ection  may  be, 
that  in  a  case  similar  to  that  now  before  us,  the  word  '  rent'  would  not  in- 
clude heriots;  for  though,  by  the  interpretation  clause,  the  word  '  rent'  is 
made  to  include  heriots,  yet  that  is  only  where  the  nature  of  the  provision 
or  the  context  does  not  exclude  such  a  construction;  and  it  may  be  that  the 
inJQStice  pointed  out  would  afford  grounds  for  holding,  that  in  the  clause 
now  under  consideration,  the  word  *  rent '  does  not  include  heriots.  A  similar 
obserration  may  be  made  upon  the  case  of  rents  payable  at  greater  intervals 
than  twenty  years,  and  this  may  be  considered  either  as  f fdling  under  the 
generfd  enactment  in  the  second  section,  so  that  each  particular  heriot  or 
amount  of  rent  due  may  be  recovered  within  twenty  years,  or  is  not  pro- 
vided for  by  the  statute  at  all,  and  is  left  in  the  same  condition  as  if  the 
act  had  not  passed."  {Owen,  v.  De  Beauvoir,  16  Mees.  8c  W.  566.  See 
ite  lieawvoir  t.  Owen,  19  Law  J.,  Exch.  177.) 

In  iroYee  for  a  heriot,  it  was  proved  by  entries  in  the  court  rolls  of  a 
manor,  that  down  to  the  year  1804  the  land  in  respect  of  which  the  heriot  ^ 

was  daimed  was  freehold  land,  held  of  the  lord  by  heriot,  quit  rent,  relief, 
&C.  On  Uie  death  of  a  tenant,  in  1804,  a  heriot  was  seized.  In  1824  the 
next  tenant  died,  but  there  was  no  entry  of  any  seizure  of  a  heriot  on  that 
occasion,  or  of  any  reason  for  the  omission.  In  1826,  the  present  lord  came 
into  possession;  and  in  1847,  upon  the  death  of  the  next  tenant,  the  heriot 
now  claimed  vras  seized.  Since  1804  no  quit  rent  or  relief  appeared  to  have 
been  demanded  or  paid,  nor  any  service  of  any  kind  rendered  to  the  lord  of 
the  manor.  It  was  held,  that  the  lord's  right  of  action  was  not  barred  by 
the  second  section  of  this  act,  and  that  there  was  no  ground  for  presuming 
that  the  tenure  of  the  lands  had  been  changed  or  even  that  the  heriot  had 
been  released  by  the  lord.  It  seems  that  the  right  to  the  quit  rent  was 
baned  by  the  statute,  {^rl  of  Chichester  v.  Hall,  17  Law  T.  121, 
Q.  B.)  See  die  discussion  of  these  cases  in  Darb.  &  Bos.  Stat.  Lim.  208, 
224,  where  an  opinion  is  expressed,  that  rents  due  at  long  and  uncertain 
intervals  and  heriot  service  are  within  the  meaning  of  the  word  'rent'  in 
sect.  2  of  this  act,  and  are  liable  to  be  extinguished  thereby,  but  that  heriot 
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custom  is  whollj  unaffected  by  the  act;  and  farther,  that  in  the  case  of 
heriot  service  time  begins  to  ran  from  the  moment  of  a  heriot  being  due 
and  unpaid. 

In  the  absence  of  evidence  adverse  to  the  rights  of  the  lord  of  a  manor, 
the  court  will  not  presume  the  enfranchisement  of  land  shown  to  have  been 
copyhold  in  1717  from  mere  negligence  by  the  lords  in  exacting  the  small 
acknowledgments  for  fines,  &c.,  which  were  then  commuted.  Wood,  V.-C, 
said  it  was  not  a  case  to  which  any  statute  of  limitations  applied.  ( Turner 
V.  West  Brommiv.h  Union,  9  W.  R.  155.) 

(/)  A  rent  (reditus)  is  properly,  a  sum  of  money  or  other  thing  to  be 
rendered  periodically,  in  consequence  of  an  express  reservation  in  a  grant 
or  demise  of  lands  or  tenements,  the  reversion  of  which  is  in  the  grantor  or 
person  demising.  (2  Bl.  Comm.  31 ;  Gilb.  on  Rents,  9,  &c.)  There  are 
at  common  law  three  sorts  of  rents :  rent-service,  rent-charge,  and  rent- 
seek.  (Litt.  s.  213.)  Jtent'Service  is  so  called  because  it  hath  some  cor- 
poreal service  incident  to  it,  as  at  least  fealty  or  the  tenant's  feodal  oath  of 
fidelity.  (Co.  Litt.  142. )  For  if  a  tenant  holds  his  land  by  fealty  and  ten 
shillings  rent,  or  by  the  service  of  ploughing  the  lord's  land  and  five  shil- 
lings rent,  these  pecuniary  rents  being  connected  with  personal  services, 
are  therefore  called  rent-service.  And  for  these,  in  case  they  be  behind,  or 
in  arrear,  at  t'ke  day  appointed,  the  lord  may  distrain  of  common  right, 
withoat  reserving  any  special  power  of  distress ;  provided  he  hath  in  Mm- 
self  the  reversion  or  future  estate  of  the  lands  and  tenements,  after  the  lease 
or  particular  estate  of  the  lessee  or  grantee  is  expired.  (Litt.  s.  215.)  A 
rent-charge  is  where  the  owner  of  the  rent  hath  no  future  interest  or  rever- 
sion expectant  in  the  land;  as  where  a  man  by  deed  maketh  over  to  others 
his  whole  estate  in  fee-simple,  with  a  certain  rent  payable  thereout,  and  adds 
to  the  deed  a  covenant  or  clause  of  distress,  that  if  the  rent  be  in  arrear  or 
behind,  it  shall  be  lawful  to  distrain  for  the  same.  In  this  case  the  land 
is  liable  to  distress,  not  of  common  right,  but  by  virtue  of  the  clause  in  the 
deed,  and  therefore  it  is  called  a  rent-^^r^^,  because  in  this  manner  the 
land  is  charged  with  a  distress  for  the  payment  of  it.  (Co.  Litt.  143.) 
'Rentrseck  {reditus  siccus),  or  barren  rent,  is,  in  effect,  notliing  more  than 
a  rent  reserved  by  deed,  but  without  any  elaura  of  distress.  (2  Bl.  Comm. 
42. )  Either  a  rent-service  disconnected  from  the  reversion  ( A  rds  v.*  Wat  kin, 
Cro.  Eliz.  637,  651),  or  a  rent-charge  may  be  divided  by  will  or  by  deed, 
operating  under  the  Statute  of  Uses,  so  as  to  make  the  tenant  liable  without 
attornment  to  several  distresses  by  the  devisees  or  cestuis  que  use.  It  seems 
that  since  the  stat.  4  Anne,  c.  16,  s.  9,  a  rent-charge  may  be  so  divided  by 
a  conveyance  of  any  kind.  (Rivis  v.  Watson,  5  Mees.  &  W.  255.  See 
Colhorne  v.  Wright,  2  Lev.  239.) 

There  are  also' other  species  of  rents,  which  are  reducible  to  these  three. 
Rents  of  assize  are  the  certain  established  rents  of  the  freeholders  and 
ancient  copyholders  of  a  manor  (2  Inst.  19),  which  cannot  be  departed  from 
or  varied.  Those  of  the  freeholders  are  frequently  called  chi^f  rents 
(reditus  capitales);  and  both  sorts  are  indifferently  denominated  quit-rents 
Iquietl  reditus),  because  thereby  the  tenant  goes  quit  and  free  of  all  other 
services.  A  fee-farm  rent  is  a  rent-charge  issuing  out  of  an  estate  in  fee, 
of  at  least  one-fourth  of  the  value  of  the  lands  at  the  time  of  its  reservation. 
(Co.  Litt.  143.)  For  a  grant  of  lands,  reserving  so  considerable  a  rent,  is 
indeed  only  letting  lands  to  farm  in  fee-simple  instead  of  the  usual  method, 
for  life  or  years.  ( 2  Bl.  Comm.  43.)  An  opinion  is  expressed  by  Mr.  Har- 
grave  (Co.  Litt.  143  b,  n.  6),  that  the  true  meaning  oi  fee-farm  is  a  per- 
petual farm  or  rent,  the  name  being  founded  on  the  perpetuity  of  the  rent 
or  service,  and  not  on  the  quantum;  and  that  the  term  is  not  applicable  to 
any  rents  except  rent-service,  where  he  differs  from  Mr.  Douglas,  who  had 
thought  that  a  fee-farm  was  not  necessarily  a  rent-charge,  but  might  also 
be  a  rent-seek.  {Bradbury  v.  Wright,  Dougl.  627,  n.  1.)  These  are  the 
general  divisions  of  rent;  but  the  difference  between  them  (in  respect  of  the 
remedy  for  recovering  them)  is  now  abolished. 

By  stat.  4  Geo.  2,  c.  28,  s.  5,  the  same  remedy  was  given  by  distress, 
and  by  impounding  and  selling  the  same,  in  cases  of  rente-seek,  rents  of 
assisse,  and  chief-rents,  which  had  been  duly  answered  or  paid  for  the  space 
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of  ihree  years  within  the  space  of  twenty  years  before  the  first  day  of  that   3^4  Will,  4, 
aesdon  of  parliament  (January,  21,  1731),  or  should  be  thereafter  created,       c,  27,  g.  1. 

as  in  case  of  rent  reserved  upon  lease.    Unless  the  case  is  brought  within   *- ^- 

this  section,  a  rent-seek  cannot  be  recovered  by  distress.  {Bradbury  v. 
Wright,  Dongl.  627. )  It  is  not,  however,  necessary  that  the  three  years 
mentioned  in  the  statute  should  be  etmtinuvus;  it  is  sufficient  if,  for  the 
space  of  three  fvhols  years  within  twenty  years  before  the  passing  of  the  act, 
the  rent  was  paid,  though  those  years  may  not  be  consecutive.  {Mutgrave 
T.  Emerson,  10  Q.  B.  326.) 

A  tenant  by  elegit  has  a  right  to  distrain  without  attornment.  {Lloyd  Distress  for  rents. 
T.  Daviet,  2  £xch.  R.  103. )  An  action  of  debt  lies  on  an  express  covenant 
for  the  payment  of  a  freehold  rent  charged  on  land  conveved  in  fee.  (  Varley 
V.  Leigh,  2  Exch.  R.  446.)  Rolfe,  B.,  guarded  himself  against  expressing 
an  opinion  that  debt  will  lie  for  i-ent  in  consequence  of  the  abolition  of  rciu 
actions  by  3  &  4  Will.  4,  c.  27,  s.  36.  (/».  p.  460.)  It  is  clear,  if  a  lessee 
for  years  assign  his  term,  reserving  a  rent,  with  no  clause  of  distress,  not 
having  any  reversion,  he  cannot  distrain  for  the  rent  either  by  the  common 

law  or  by  the  statute  ( v.  Cooper,  2  Wils.  375;  Parmenter  v.  Webber, 

2  B.  Moore,  656.  See  4  Taunt.  720;  8  Taunt.  593;  Langford  v.  Selmes,  3 
K.  &  J.  220),  although  he  may  re-enter  on  the  breach  of  a  condition.  ( Doe 
V.  Batematij  2  B.  &  Aid.  168.)  A.  being  seised  in  fee,  leased  premises  to 
B.  for  sixty-one  years,  and  afterwards  granted  a  lease  to  C.  of  the  same  pre- 
mises to  commence  at  the  expiration  of  the  sixty-one  years :  it  was  held, 
that  A.  had  not  parted  with  his  reversion  by  the  lease  to  C,  so  as  to  take 
away  his  right  to  distrain  for  rent  due  from  B.  under  his  lease.  {Smith  v. 
Day,  2  Mees.  8c  W.  684.)  A  rent-charge  granted  for  life  by  a  tenant  for 
years  is  good  as  a  chattel  interest,  and  the  goods  of  a  stranger  not  shown 
to  hold  the  premises  by  title  paramount  to  the  rent-charge  (as  by  a  prior 
demise)  may  be  distrained  for  the  arrears.  {Saffery  v.  Elgood,  1  Ad.  & 
£11. 191.)  An  agreement  for  a  future  lease,  at  a  rent  certain,  is  not  a 
sufficient  reservation  of  rent,  and  will  not  constitute  a  demise;  and  where  a 
party  is  let  into  possession  under  such  an  agreement,  the  lessor  cannot 
distrain,  but  must  resort  to  his  action  of  use  and  occupation.  {Hegan  v. 
Johnson,  2  Taunt  148;  Dunk  v.  Hunter,  5  B.  &  Aid.  322.)  Where  a 
party,  entitled  to  a  term  in  land,  let  the  land  by  parol  to  another,  at  a  weekly 
rent,  for  the  whole  of  such  term,  and  it  is  the  intention  of  the  parties  to 
create  the  relation  of  landlord  and  tenant,  use  and  occupation  may  be 
brought  for  the  whole  of  such  term,  although  the  lessee  has  given  a  week's 
notice  to  quit  before  the  expiration  of  the  term,  and  has  quitted  accordingly. 
Snch  a  demise  will  not  be  deemed  an  assignment,  against  the  intention  of 
the  parties,  though  nothing  be  left  in  the  party  demising.  (^Pollock  v. 
Staeey,  9  Q.  B.  1033.) 

It  was  said  by  Pattes&n,  J.,  that  the  language  of  the  first  section  of  this  Rents  for  which  a 
act  cannot  limit  the  sense  of  the  term  rent.    An  interpretation  clause  does  distress  nmy  be 
not  restrain  the  meaning.    (7  Q.  B.  979.)    Where  a  tenant  holds  premises  Jj4^\^iw"*c  27 
by  the  service  of  cleaning  the  parish  church,  without  any  pecuniary  render,  •  >  •    • 

such  service  is  a  *<rent"  for  which  a  distress  may  be  made,  within  the 
meaning  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  ss.  1,8.  ( Doe  d.  Ed- 
ney  t.  Benham,  7  Q.  B.  976,  981.)  So  the  service  (under  the  like  circum- 
stances)  of  ringing  the  church  bell  at  stated  hours  from  Michaelmas  to 
Christmas.  '{Doe  d.  Edney  v.  Billett,  7  Q.  B.  976,  983.)  It  is  laid  down 
in  Co.  Litt.  142  a,  that  "  rent  may  as  well  be  in  deiivery'of  hens,  capons, 
roses,  spurs,  bows,  shafts,  horses,  hawks,  pepper,  comine,  wheat,  or  other 
profit  that  lieth  in  render,  office,  attendance,  and  such  'like,  as  in  payment 
of  money ;"  and  that  for  these  things  there  may  be  a  distress.  So  in  Co. 
Litt.  96  a,  it  is  said,  *'  A  man  may  hold  of  his  lord  to  shear  all  the  sheep 
depasturing  within  the  lord's  manor;  and  this  is  certain  enough,  albeit  the 
lord  hath  sometime  a  greater  number  and  sometime  a  lesser  number  there; 
and  yet  this  uncertainty  being  referred  to  the  manor,  which  is  certain,  the 
lord  may  distrain  for  this  uncertainty."  So  in  Litt.  s.  137,  it  is  laid  down, 
that  if  land  be  holden  by  the  service  of  singing  a  mass  every  Friday,  the 
lord  may  distrain  for  not  doing  it.    ( Doe  d.  Edney  v.  Benham,  7  Q.  B.  982.) 

Where  the  overseer  of  a  township  claimed  lands  which  they  had  allowed 
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a  poor  inhabitant  to  occupy  rent  free,  he  keeping  np  a  grindstone  npon  the 
land  for  the  convenience  of  the  parish,  the  enjoyment  of  this  privilege  by 
the  parishioners,  for  upwards  of  twenty  years,  whilst  the  lands  were  occu- 
pied by  persons  paying  no  rent,  does  not  defeat  the  title  of  snch  persons 
nnder  this  statute.  Parke,  B.,  expressed  an  opinion  that  whatever  the 
origin  of  that  dut^  or  liability  might  have  been,  there  was  nothing  in  it 
which,  in  his  opinion,  conferred  upon  it  the  character  of  rent,  or  <*  profits  of 
land*'  within  the  third  section  of  the  act  (JDoe  d.  Rohingon  y.  Hinder  2 
M.  &  Rob.  441. )  This  case  was  first  tried  before  Lord  Denman,  C.  J.,  who 
held  that  the  keeping  a  grindstone  was  rent,  but  on  discussion  of  the  case 
afterwards  in  court,  it  was  argacd,  that  to  meet  the  provision  of  the  statute 
there  should  have  been  a  service  for  which  a  distress  might  be  made.  (  7  Q. 
B.  978.) 

It  was  held,  that  the  executor  of  a  person  who  was  seised  in  fee  of  land, 
and  demised  it  for  a  term  of  years,  reserving  a  rent,  could  not  distrain  for 
arrears  of  rent  accrued  in  the  testator's  lifetime;  for  the  latter  was  not  a 
tenant  in  fee-simple  of  a  rent,  within  the  meaning  of  the  stat  32  Hen.  8, 
c.  37,  8.  1.  {Prescott  v.  Boucher,  8  B.  &  Ad.  849.  See  the  cases  on  this 
subject  collected  and  reviewed  in  2.  Wms.  on  Executors,  866  et  teq.)  But 
by  stat.  8  &  4  Will.  4,  c  42,  ss.  37,  38,  the  executors  or  administrators  of 
any  lessor  or  landlord  may  distrain  upon  the  lands  demised  for  any  term, 
or  at  will,  for  the  arrearages  due  to  such  lessor  or  landlord  in  his  lifetime, 
in  like  manner  as  such  lessor  or  landlord  might  have  done  in  his  lifetime. 
(Sect.  87.)  And  such  arrearages  may  be  distrained  for  after  the  deter- 
mination of  such  term  or  lease  at  will,  in  the  same  manner  as  if  such  term 
or  lease  had  not  been  ended  or  determined  :  provided  snch  distress  be  made 
within  the  space  of  six  calendar  months  after  the  determination  of  such 
term  or  lease,  and  during  the  continuance  of  the  possession  of  the  tenant 
from  whom  such  arrears  became  due;  and  all  powers  and  provisions  in  the 
several  statutes,  made  relating  to  distresses  for  rent  are  made  applicable  to 
the  distresses  so  made  as  aforesaid.    (Sect.  38.) 

Before  stat.  8  Ann.  c.  14,  s.  6,  rent  accuring  before  the  expiration  of  a 
tenancy  could  not  be  distrained  for  after  the  tenancy  expired,  though  the 
tenant  continued  in  occupation.  Therefore,  where  proceedings  are  taken 
upon  ah  avowry  at  common  law  for  rent  in  arrear,  and  not  nnder  the 
statute,  it  must  be  alleged  and  proved  that  the  tenancy  continued  up  to 
the  time  of  the  distress.    (  Williams  v.  Stiven,  9  Q.  B.  14.) 

It  has  been  decided,  that  a  distress  may  be  taken  for  arrears  of  a  rent- 
charge  created  by  will,  although  the  testator  does  not  in  terms  give  a  power 
to  distrain,  snch  power  being  a  consequence  drawn  by  law  from  the  rent- 
charge,  {liodham  V.  Berry,  K.  B.,  April,  1826;  Watk.  Conv.  by  Gov. 
248,  n.  (a).)  Where  there  was  a  devise  of  lands  to  A.  for  life,  remainder 
to  B.  in  fee,  charged  with  the  payment  of  201.  a  year  to  C.  during  her  life, 
to  be  paid  by  A.  as  long  as  she  should  live,  and  after  A.'s  decease  to  be 
paid  by  B. :  it  was  held,  that  the  annuity  was  a  charge  on  the  estate, 
and  that  C.  might  distrain  for  the  arrears,  although  the  will  contained  no 
power  of  distress.  {Buttery  y.  Robinson,  3  Bing.  892;  11  Moore,  262.) 
A  rent  for  equality  of  partition  is  not  a  rent-service,  but  a  rent-charge  of 
common  right,  and  therefore  may  be  distrained  for.    (Litt.  s.  253.) 

Bent  cannot  as  a  general  rule  issue  out  of  an  incorporeal  hereditament,  so 
as  to  warrant  a  distress,  which  can  only  be  made  in  respect  of  a  fixed  ascer- 
tained rent  reserved  out  of  land.  (2  Bam.  &  Ad.  389.)  A  rent  could  not 
formerly  be  reserved  out  of  an  advowson  in  gross,  tithes,  or  any  other  ineor- 
poreal  hereditament  (Co.  Litt.  47  a,  142  a;  Gilb.  on  Rental  20,  22.)  A 
rent  cannot  be  reserved  out  of  a  rent;  (2  Roll.  Abr.  446;  Keilw.  161;)  nor 
out  of  a  mere  privilege  or  easement  in  land.  {Buzzard  v.  Capel,  8  B.  & 
Cr.  141.)  Fart  of  a  rent  may  be  granted,  although  it  cannot  be  reserved 
out  of  an  old  rent.    (2  Yes.  sen.  178.) 

The  king,  however,  may  reserve  a  rent  out  of  an  incorporeal  heredita- 
ment, as  well  as  out  of  lands,  because  by  his  prero^tive  he  may  distrain 
for  such  rent  on  aU  the  lands  of  his  tenant  (Co.  Litt.  47  a;  2  Inst.  182; 
5  Rep.  4;  Gilb.  on  Rents,  22.)  And  the  grantee  of  fee-farm  rents  from 
the  crown  might  exercise  the  same  power.  (IP.  Wms.  306.)  A  rent  may 
be  reserved  upon  a  grant  of  an  estate  in  remainder  or  reversion,  for  the 
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remedy  bj  difitreas  will  arise  when  the  lessee  comes  into  possession  (Co.  Litt.    3^4  WiU,  4, 
47  a)  lor  all  the  arrears.    (2  Koll.  Abr.  446. )  e,  27,  9.  1. 

A  lease  by  a  bishop  of  tithe$  only,  rendering  the  ancient  rent,  was  held 

Toid  against  the  successor,  becaase  there  was  no  remedj  for  the  rent  by  Letae  of  tithes. 
distreas  or  assize.  {Tanlintine  v.  Denton,  Cro.  Jac  111;  Dean  and 
Chapter  of  Windsor  ▼.  Gover,  2  Wms.  Sannd.  230.)  Bat  by  stat.  6  Geo. 
8^  c.  17,  aU  leases  for  one,  two  or  three  lives,  or  for  any  term  not  exceeding 
twoity-one  years,  of  any  tithes,  tolls  or  other  incorporeal  hereditaments 
without  any  lands  by  any  bishop,  college  or  hall,  dean  and  chapter,  pre- 
centor, prebendaiy,  ho^ital  or  any  other  person  who  is  enabled  by  statute 
to  make  such  leases  of  any  corporeal  hereditaments,  are  as  effectual  against 
the  lessors  and  their  successors,  as  any  leases  of  corporeal  hereditaments 
are  by  virtue  of  32  Hen.  8,  c  28,  and  an  action  of  debt  against  the  lessee 
is  given  for  the  recovery  of  such  rent.  It  is  perfectly  clear  that,  in  point 
of  law,  tithes,  being  an  incorporeal  hereditament,  cannot  pass  by  parol,  but 
by  deed  only.  Therefore  where,  by  an  instrument  not  under  seid,  A. 
agreed  to  let  to  B.  on  lease  the  rectory  of  L.,  and  the  tithes  arising  from 
the  landB  in  the  parish  of  L.,  and  also  a  messuage  used  as  a  homestead  for 
collecting  the  tithes,  at  a  yearly  rent  of  200/.,  the  rent  being  in  arrear,  A. 
disdained,  and  B.  having  brought  trespass,  it  was  held,  that  the  distress 
was  altogether  unlawful,  because  the  agreement,  not  being  under  seal,  did 
not  operate  as  a  demise  of  tithes,  and  no  distinct  rent  was  reserved  for  the 
homestead.    {Gardiner  v.  Wilkintonf  2  Bam.  &  Ad.  336.) 

By  Stat.  32  Hen.  8,  c.  2,  s.  4  (10  Car.  1,  sess.  2,  c.  6,  Irish,)  no  person  Old  limitation 
should  make  any  avovrry  or  cognizance  for  any  rent,  suit  or  service,  and  act  as  to  reata. 
allege  any  seisin  of  any  rent,  suit  or  service  in  the  same  avowry  or  cogni- 
zance, in  the  possession  of  his  or  their  ancestors  or  predeoessors,  or  in  his 
own  possession,  or  in  the  possession  of  any  other  whose  estates  he  shall 
pretend  or  claim  to  have  above  fifty  years  next  before  the  making  of  the 
said  avowry  or  cognizance.  This  provision  was  held  to  apply  only  where 
it  was  necessary  to  allege  seisin,  and  not  where  rent  was  expressly  created 
by  deed,  the  commencement  whereof  could  be  shown  (Co.  Litt.  115a;  8 
Hep.  64),  .or  by  act  of  jiaxUAment  { Ihulkner  v.  Belling  ham,  Cro.  Car.  80), 
or  by  will  (  Collins  r.  Goodall,  2  Vem.  235),  as  to  which  there  was  no  pre- 
scribed period  of  limitation,  either  at  law  or  in  equity.  (  Cvpit  v.  Jaokson, 
M'OeL  496;  13  Price,  721.  See  White  v.  Jamet,  4  Jur.,  N.  S.  1214;  and 
Staekhatue  v.  Barntton,  10  Yes.  467;  FotterU  case,  8  Rep.  128;  De 
Beauvoir  r.  Owen,  19  Law  J.,  Exch.  182.)  So  that  arrears  for  any 
number  of  years  might  have  been  recovered  unless  there  was  evidence  to 
raise  a  presumption  of  payment.  (10  Yes.  467.)  But  mere  length  of  time, 
short  of  fifty  years,  the  period  fixed  by  the  stat.  82  Hen.  8,  c.  2,  and  un- 
accompanied vrith  other  circnmstances,  was  not  of  itself  sufficient  ground 
to  presume  a  release  or  extinguishment  of  a  quit  rent.  {Eldridge  v.  Knott, 
Cowp.  214,  cited  10  Yes.  467,  468.) 

As  to  the  use  of  the  word  <*rent*'  in  this  statute,  see  Doe  v.  Angell,  9 
Q.  B.  528,  quoted  in  note  to  sect.  9,  post. 

ig)  An  annuity  is  a  thing  very  distinct  from  a  rent-charge,  vrith  which  Atmnitlea. 
it  is  frecjuently  confounded ;  a  rent-charge  being  a  burthen  imposed  upon 
and  issumg  out  of  lands,  whereas  an  annuity  is  a  yearly  sum  chargeable 
only  upon  the  person  of  the  grantor.  (2  Bl.  Comm.  40.)  The  material 
distinction  between  an  annuity  and  a  rent  is,  that  the  former  is  a  charge 
on  the  personal  estate  only,  and  the  latter  on  the  real  (Co.  Litt.  2  a; 
114  b,  20  a.) 

An  annuity  charged  upon  land  is  by  this  clause  included  in  the  word  Annoitiea  charged 
"  rent"  as  used  in  the  act.  An  annuity  charged  by  will  on  lands,  with  ^^  ^*^« 
a  power  of  distress  in  default  of  payment  after  twenty  da^s,  was  held  to 
be  extinguished  by  sect.  2,  twenty  years  after  the  first  nght  to  distrain 
accrued  after  the  testator's  death.  {James  v.  Salter^  3  Bing.  N.  C.  544.) 
Six  years'  arrears  only  of  such  an  annuity  can  be  recovered  under  sect.  42, 
in  proceedings  other  than  an  action  on  a  specialty.  {Francis  v.  Chrover, 
6  Hare,  89. )  But  if  such  an  annuity  be  secured  by  specialty,  twenty  years' 
arrears  can  be  recovered,  under  3  &  4  Will.  4,  c.  42,  s.  3,  in  an  action  on 
the  specialty.    (Strachan  v.  Thomas^  12  Ad.  &  EI.  536.) 
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3^4  Will,  4, 
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Annuittes  not 
cluu:ged  on  land. 


Escheat. 


Penons. 


Crown,  when 
bound  by  acts  of 
parliament 
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An  annaity  giren  by  will  and  not  charged  upon  land,  is  within  the  pro- 
vision as  to  legacies  in  sect.  40.  {AtkwelVt  Will,  Johns.  112.)  Lord  St. 
Leonards  seems  to  be  of  opinion  that  such  an  annaity  wonld  be  extin- 
gnished  if  no  payment  were  made  for  twenty  years.  (R.  P.  Stat.  188, 
2nd  ed.)  Bnt  it  has  been  suggested  that  time  must  be  reckoned  separately 
with  regard  to  each  payment,  and  that  the  annuity  would  not  be  extin- 
guished by  non-payment  for  twenty  years.  (Darb.  &  Bos.  Stat.  Lim.  126.) 
Such  an  annuity  has  been  decided  not  to  be  within  sect.  42.  {Roch  y. 
Callen,  6  Hare,  531.)  If  such  an  annuity  be  secured  by  bond  or  corenant, 
the  non-payment  of  each  instalment  is  a  distinct  breach,  and  time  runs, 
under  3  &  4  Will.  4,  c.  42,  s.  3,  against  each  as  it  becomes  due.  QAtnvit 
y.Holden,  18Q.B.  593.) 

A  terminable  annuity  for  ten  or  twenty  years  is  within  the  act.  ( Up- 
pington  y.  Tarrant ,  12  Ir.  Ch.  R.  269.)  A  gross  sum  of  money  charged 
upon  lands,  to  be  paid  by  yearly  instalments,  and  secured  by  power  of 
distress,  is  within  this  and  the  42nd  section.    {lb.  262.) 

(It)  An  escheat  was  in  its  nature  feodal.  A  feud  was  the  right  which 
the  tenant  had  to  enjoy  lands,  rendering  to  the  lord  the  duties  and  serrices 
reserved  to  him  by  contract  After  a  grant  made,  a  right  remained  in 
the  lords,  called  a  seiguory,  consisting  of  services  to  be  j^rformed  by  the 
tenant,  and  a  ri^ht  to  have  the  land  returned  on  the  expiration  of  the 
grant  as  a  reversion,  called  an  escheat.    {Burgess  v.  WheatCt  1  Eden,  191.) 

Escheat  is  founded  on  the  principle  that  the  blood  of  the  person  last 
seised  in  fee  is  by  some  means  utterly  extinct  and  gone ;  and  since  none 
can  inherit  his  estate,  but  such  as  are  of  his  blood  and  consanguinity,  it 
follows  as  a  regular  consequence  that  the  inheritance  must  fail.  (2  Inst. 
64;  Wright's  'I>Bn.  115.)  Escheat  may  happen  from  default  of  heirs,  as 
where  the  tenant  dies  without  any  relations  on  the  part  of  any  of  his 
ancestors,  or  where  he  dies  'without  any  relations  on  the  part  of  those 
ancestors  from  whom  the  estate  descended,  or  where,  until  the  stat.  3  &  4 
Will.  4,  c.  106,  8.  9,  {^&&posty)  he  died  without  any  relations  of  the  whole 
blood.  An  escheat  may  also  arise  from  the  corruption  of  the  tenant's 
blood,  consequent  upon  an  attainder  for  treason  or  felony,  by  which  he 
becomes  incapable  of  inheriting,  and,  until  recently,  of  transmitting  any- 
thing by  heirship.  (See  3  &  4  Will.  4,  c.  106,  s.  10,  and  note,  post.)  On 
the  sub;|ect  of  escheat,  see  2  Bl.  Comm.  241 — 257;  Cruise's  Dic^.  tit.  XXX. ; 
Harg.  Co.  Litt.  18  b,  n.  (2) ;  Henchman  v.  Att.-Gen.  (2  Sim.  &  Stu. 
498;  3  M.  &  K  492);  and  the  note  to  Att-Gen.  v.  Sands  (Tudor, 
L.  C.  Conv.  664,  2nd  ed.) 

(i)  The  poor  of  a  parish  are  a  class  of  persons  within  the  meaning  of 
the  word  '*  persons"  in  this  section,  in  a  case  where  the  rents  of  property 
are  applicable  for  the  benefit  of  such  poor.  {St.  Mary  Magdalen  College, 
Oxford  V.  Att.'Gen.,  6  H.  L.  C.  189;  3  Jur.,  N.  S.  6T5;  26  L.  J., Ch.  620.) 
The  Attorney-General,  whether  suing  ex  officio,  or  at  the  relation  of  others, 
is  not  a  "  person"  having  a  right  to  bring  an  action  or  suit  in  equity  to 
recover  land,  within  the  meaning  of  this  act,  he  is  only  part  of  the  ma- 
chinery by  which  the  rights  of  others  are  sought  to  be  enforced.  {lb.  See 
Att.'den.  V.  Magdalen  College,  Oxford,  18  Beav.  223;  sect  24,  post.) 

The  king  having  the  prerogative  of  not  being  included  within  the  words 
"  person  or  persons,  bodies  politic  or  corporate,"  used  in  an  act  of  parlia- 
ment, whether  affirmatively  or  negatively,  (11  Rep.  68,)  is  not  bound  in 
his  public  capacity  by  the  general  words  of  an  act  of  parliament,  unless 
named  ;  (7  Rep.  32  ;  11  Rep.  68  ;  Plowd.  240 ;  1  Str.  516 ;  1  Show.  464  ; 
Show.  P.  C.  185  ;  Hall  v.  Maule,  4  Ad.  &  Ell.  284;  Rex  v.  Wright,  1  Ad. 
&  Ell.  434;  In  re  OucJ^ld  Burial  Boards  19  Beav.  153,  and  the  cases 
cited  in  the  note  thereto  ;  Be  Bevan,  14  W.  R.  147 ;)  except  where  an 
act  of  parliament  is  made  for  the  public  good,  the  advancement  of  religion 
and  justice,  and  to  prevent  injury  and  wrong,  when  the  king  is  bound, 
though  not  particularly  named.  (Plowd.  136,  137;  11  Rep.  68  b  ;  5  Rep. 
14  ;  7  Rep.  32.  See  Bac.  Abr.  Prerogative  (E).)  But  where  a  statute 
is  general,  and  its  effect  would  be  to  dei^nve  the  king  of  any  prerogative, 
right,  title  or  interest,  he  is  not  bound  unless  specially  named,  (11  Rep.  68,) 
and  was  held  not  to  be  within  the  Statute  of  Limitations,  (Br.  St  Lim.  67,) 
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nor  the  statute  of  13  Edward  1,  st  1,  c.  5,  which  makes  plenarty  for  six    3^4  Wm^  4 
months  a  good  plea  in  quare  impedit.    HI  Rep.  68  ;  Plowd.  244.)  ^,  27  s.  ].  ' 

As  the  king  is  not  particularly  named  in  this  act,  it  is  conceiyed  that  he  '■ — *—^ — -'  — 

is  not  included  in  the  words  ^'  body  politic ;"  and  that  the  period  of  limi- 
tation as  to  rights  of  the  crown  is  not  altered  by  it.  It  was  said  by  Lord 
Romillif  that  this  statute  does  not  affect  suits  by  the  Attorney-General  to 
reooTer  property  belonging  to  the  crown.  (18  Beav.  246. )  The  king  comes 
expressly  within  the  provisions  of  the  prescription  act,  2  &  8  Will.  4,  c.  71, 
(see  ante,  pp.  1,  6,)  and  the  stat.  2  &  8  Will.  4,  c.  100,  for  shortening  the 
time  required  in  claims  of  modos  or  discharge  from  tithes. 

By  stat.  21  Jac.  1,  c.  2,  the  king  was  disabled  from  claiming  any  manors,  statutes  of  Liml- 
lands  or  hereditaments,  except  liberties  and  franchises,  under  a  title  ac-  tation  u  to  rigbu 
crued  sixty  years  before  the  then  session  of  parliament,  unless  within  that  *'  °^^°  ^  renity. 
time  there  had  been  a  possession  under  such  title;  but  this  provision  siJac.  i,c.  3. 
becoming  daily  more  ineffectual  by  lapse  of  time,  a  permanent  Imiitation 
was  introduced.    (See  Co.  Litt.  119  a,  n.  (1);  8  Inst  188. >-  And  by 
statute  9  Geo.  3,  c  16,  it  is  provided,  that  the  king  shall  not  sue,  &e.,  any  9  Qeo.  8,  c  10. 
persons,  &c.,  for  any  lands,  &c.  (except  liberties  and  franchises)  on  any 
title  which  has  not  first  accrued  within  sixty  years  before  the  commence- 
ment of  such  suit,  unless  he  has  been  answered  the  rents  within  that  time, 
or  they  have  been  in  charge,  or  stood  insitper  of  record;  and  the  subject 
shall  Q^oietly  enjoy  against  the  king,  and  all  claiming  under  him,  by  patent, 
&c     This  statute  was  extended  to  Ireland  by  48  Geo.  8,  c.  47,  as  to  which 
see  Tuthill  v.  JRogers,  6  Ir.  £q.  R.  429;  IJ.  &  Lat.  86. 

Where  it  appeared  in  evidence  that  although  the  tithes  in  question 
had  been  constantly  leased,  neither  the  crown  or  its  lessees  had  received 
any  tithes,  or  compensation  in  lien  of  them,  since  1715,  it  was  held,  that 
the  accounts  of  the  auditors  of  the  revenue,  in  which  the  tithes  had  been 
entered  and  returned  nil  from  1729  to  the  time  of  the  institution  of  the 
suit,  were  sufficient  proof  that  they  had  been  "  duly  in  charge,"  so  as  to 
protect  the  claim  of  the  crown  from  the  operation  of  the  statute.  But  the 
court  doubted  whether  the  mere  act  of  granting  leases  of  the  tithes,  none 
having  been  received  by  the  crown  or  its  lessees  since  the  year  1715,  would 
have  been  sufficient  to  keep  up  the  title  of  the  crown,  if  the  tithes  had  not 
been  constantly  kept  in  charge.  (Att.-Oen,  v.  Lord  Eardley,  8  Price,  73; 
8.  C.  Dan.  271 ;  3  £.  &  T.  986.  See  8  Inst.  189,  as  to  the  meaning  of 
**  being  in  charge.")  ' 

The  stat.  9  Geo,  .H,  c.  16,  is  amended  by  24  &  25  Vict.  c.  62 ;  and  by  the  24  &  25  vict.c.  02. 
1st  section  of  the  latter  act,  the  crown  snail  not  hereafter  sue  any  persons 
for  real  property  (other  than  liberties  or  franchises)  which  such  persons  or 
their  ancestors  have  held  or  taken  the  profits  by  the  space  of  sixty  years 
before  the  commencement  of  suit,  by  reason  only  that  the  same  real  pro- 
perty, or  the  rents  thereof,  have  been  in  chaive  to  the  crown,  or  stood 
intuper  upon  record  within  the  said  roace  of  sixty  years.  The  crown 
shall  not,  for  the  purposes  of  the  act  9  Geo.  8,  c.  16,  be  deemed  to  have 
'  been  answered  the  rents  of  real  property  which  shall  have  been  held,  or  of 
which  the  rents  shall  have  been  taken  by  an^  person  by  the  space  of  sixty 
years  before  the  commencement  of  any  action,  as  mentioned  in  that  act, 
by  reason  only  of  the  same  real  property  having  been  parcel  of  any  manor 
of  which  the  rents  shall  have  been  answered  to  the  crown,  or  some  other 
person  under  whom  the  crown  claims  or  shall  thereafter  claim  as  aforesaid, 
or  of  any  manor  which  shall  have  been  duly  in  charge  to  the  crown  or 
stood  intuper  of  record.    (24  &  25  Vict.  c.  62,  s.  3.) 

Where  an  entire  manor  or  other  district  has  been  in  charge  to  the  crown  Advene  poeaei- 
within  sixty  years,  acts  done  in  different  parts  of  it  by  different  persons,  •ion  against  tbe 
soch  as  the  erection  and  occupation  of  lime-kilns  for  burning  limestone  <^^^* 
found  within  the  district,  and  of  cottages  for  the  purpose  of  such  occupa- 
tion and  the  sale  of  lime  so  produced,  do  not  amount  to  such  an  adverse 
possession  as  to  displace  the  title  of  the  crown  to  tbe  district,  although  they 
may  have  been  continaed  for  above  sixty  years.    {Doe  d.  Will.  4  v.  Jiobertt, 
12Mee8.&  W.  520.) 

The  statute  9  Geo.  3,  c.  16,  does  not  give  a  title,  it  only  takes  away  the 
right  of  suit  of  the  crown,  or  those  claiming  from  the  crown,  against  such 
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as  haye  held  an  adrene  posseasion  against  it  for  sixty  jean.  (11  East, 
495.)  Although  it  was  held  that  poBsession  of  crown  land,  commencing 
at  least  fifty-fiye  years  ago,  by  encroachment  on  the  crown  in  the  time  of 
the  lessor  of  the  plaintiff's  father,  maintained  by  the  father  till  his  death 
nineteen  years  before  the  action,  and  afterwards  continued  for  two  years 
by  his  widow,  when  the  defendant  obtained  possession,  wonld  hare  been 
sufficient  eridence  for  the  jury  to  presume  a  grant  from  the  crown  to  the 
lessor's  father,  if  the  crown  had  been  capable  of  making  such  a  grant,  in 
order  to  support  a  demise  in  ejectment  from  the  eldest  son  and  heir  of 
such  first  possessor,  against  the  defendant,  who  had  no  apparent  title,  and 
whose  possession  was  not  defended  by  the  croim,  nor  found  to  be  by  licence 
from  it  ( Ooodtitle  d.  Parker  y.  Baldfvin,  1 1  East,  488.)  But  the  grant 
was  not  presumed  in  this  case,  because  it  would  ha?e  been  against  Uie 
express  provisions  of  an  act  of  |>arliament.    (76.  495.) 

By  Stat.  21  Jac.  1,  c.  14,  s.  1,  it  is  enacted,  "  that  wheresoeyer  the  king, 
his  heirs  <or  successors,  and  such  from  or  under  whom  the  king  claimetb, 
and  all  otiiers  claiming  under  the  same  title  under  which  the  king  claimeth, 
hath  been  or  shall  be  out  of  possession  by  the  space  of  twenty  years,  or  hath 
not  or  shall  not  haye  taken  the  profits  of  any  lands,  tenements  or  heredita- 
ments, within  the  space  of  twenty  years  before  any  information  or  intrusion 
brought  or  to  be  brought  to  recover  the  same :  that  in  every  such  case  the 
defendant  or  defendants  may  plead  the  general  issue,  if  he  or  they  so  think 
fit,  and  shall  not  be  pressed  to  plead  specially ;  and  that  in  such  cases  the 
defendant  or  defendants  shall  retain  the  possession  he  or  they  had  at  the 
time  of  such  information  exhibited,  until  the  title  be  tried,  found,  or  ad- 
judged for  the  king."  Although  the  king  can  never  be  put  out  of  posses- 
sion in  point  of  law  by  the  wrongful  entry  of  a  subject,  yet  there  may  be 
an  adverse  possession  in  fart  against  the  crown.  Therefore,  after  such  an 
adverse  possession  by  a  subject  for  twenty  years,  the  crown  could  only  re- 
cover land  by  information  of  intrusion;  consequently  ejectment  would  not 
lie  at  the  suit  of  the  grantee  of  the  crown,  notwithstanding  the  rights  -of  the 
crown  are  not  barred  by  the  statute  of  limitations.  {Doe  d.  Watt  v.  Morris, 
2  Scott,  276;  2  Bing.  N.  R  189.)  Rules  have  been  made  for  assimilating 
the  mode  of  procedure  to  that  in  ejectment  and  trespass  on  the  common  law 
side  of  the  Court  of  Exchequer  as  nearly  as  may  be,  consistently  with  the 
rights  and  prerogatives  of  the  crown,  and  the  provisions  of  the  stat  21  Jac. 
1,  c.  1 4,  the  mode  of  procedure  to  remove  persons  intruding  upon  the  Queen's 
possession  of  lands,  shall  be  distinct  from  that  to  recover  profits  or  danages 
for  intrusion.  ( See  Rules  on  Revenue  side  of  the  Court  of  Exchequer,  made 
in  pursuance  of  22  &  23  Vict  c.  21,  22nd  June,  1860,  Nos.  21—38;  1 
Chitty's  Statutes,  1341;  and  also  28  &  29  Vict.  c.  104,  s.  31,  et  seq,) 

The  title  of  the  crown  to  lands,  of  which  it  has  been  out  of  possession  for 
twenty  years,  may  be  tried  in  the  information  of  intrusion  itself,  and  need 
not  be  first  found  hy  inquest  of  office,  the  only  effect  of  the  statute  21  Jac. 
],  c.  14,  being  to  throw  the  onvs  of  proving  title  in  the  first  instance,  in 
such  a  case,  on  the  crown.  (Att.-Gen.  v.  Parsons,  2  Mees.  &  W.  23.)  As 
to  inquests  of  office,  see  now  28  &  29  Vict,  c  104,  s.  52. 

An  ancient  extent  of  crown  lands,  found  in  the  office  of  Land  Revenue 
Records,  and  purporting  to  have  been  made  by  the  steward  of  the  crown 
lands,  is  evidence  of  the  title  of  the  crown  to  lands  therein  mentioned,  and 
stated  to  have  been  purchased  by  the  crown  of  a  subject.  Documents 
deposited  in  the  office  of  her  Majesty's  land  revenue  records  and  inrolments, 
pursuant  to  the  stat  2  Will.  4,  c.  1 ,  may  be  proved  by  examined  copies,  in 
a  suit  brought  to  establish  the  title  of  the  crown,  or  its  lessee,  to  lands  to 
which  such  documents  relate;  and  that,  although  the  original  purport  to  be 
the  rental  of  a  former  grantee  of  the  crown.  Expired  leases  by  the  crown 
of  lands  or  mines,  tendered  in  evidence  as  acts  of  ownership  by  the  crown, 
are  so  proveable  b^  examined  copies,  although  the  originals  may  not  have 
been  inrolled  within  six  months  after  their  execution,  pursuant  to  the  sta- 
tute 10  Geo.  4,  c.  50,  s.  63.  (^Doe  d.  Will  4  v.  Roberts,  13  Mees.  &  W. 
520.) 

Although  the  statute  of  limitations  does  not  bind  the  crown,  yet  where 
the  claim  of  the  crown  is  only  a  derivative  right,  it  must  stand  in  the  same 
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ntoation  as  its  principal.  Therefore,  the  statute  of  limitations  may  be 
pleaded  to  a  teire  faeia$  issned  by  the  crown  a«iinst  the  drawer  of  a  bill 
of  exchange,  which  was  barred  in  the  hands  of  the  crown  debtor,  npon  the 
g;roiind  that  the  crown  is  only  entitled  to  its  debtor's  right,  and  cannot 
create  or  reserve  a  right,  if  none  existed,  or  it  has  become  barred;  and  that 
as  the  crown  debtor  oonld  not  haTe  recorered  if  the  statnte  had  been 
pleaded,  so  neither  oonld  the  crown,  standing  in  the  same  sitoation  as  its 
debtor.  {Rex  t.  Morrall,  6  Price,  24. )  Bat  where  a  right  has  vested  in  the 
erofwn  before  the  statute  has  run  against  the  former  owner,  the  rights  of  the 
crown  are  not  barred  or  affected  by  the  statnte  of  limitations,  as  the  crown 
is  not  within  its  operation.  (^Lambert  v.  Tayler,  4  Bam.  &  Cress.  188.  See 
Tayler  ▼.  Att.-Oen.^  10  Sim.  413,  as  to  conrse  of  proceeding  by  a  subject 
to  enforce  a  claim  of  property  against  the  crown.  In  re  &bson,  2  Phil. 
C.  C.  64;  In  re  Baron  de  Bode,  lb.  85.  See  28  &  24  Vict.  c.  81,  as  to 
petitions  of  right  and  the  orders  thereon,  8  Jur.,  N.  S.  288,  Part  II.) 

The  statutes  of  limitation  which  affect  the  rights  of  the  Duke  of  Cornwall 
are  7  &  8  Vict.  c.  105,  ss.  71—88;  23  &  24  Vict.  c.  58;  and  24  &  25  Vict 
e.  62;  as  to  which,  see  Darb.  &  Bos.  Stat.  Lim.  413;  Brown's  Law  of  limi- 
tation, 251,  415. 

But  though  the  crown  was  not  bound  by  the  statute  of  limitations,  yet  a 
grant  from  it  may  be  presumed  from  great  length  of  possession,  not  because 
the  court  really  diinks  a  grant  has  been  made,  because  it  is  not  probable  a 
grant  should  have  existed  without  its  being  upon  record;  but  they  presume 
the  fact  for  the  purpose  and  from  a  principle  of  quieting  the  possession. 
( Corporation  of  Hvll  y.  Homer,  Cowp.  102, 215.)  Thus  gprants  from  the 
crown  of  markets  and  the  like,  after  an  uninterrupted  enjoyment  of  twenty 
jears,  (11  East,  419,)  hare  been  presumed.  So  an  enfranchisement  of  a 
copyhold  may,  upon  sufiScient  evidence,  be  presumed  against  the  crown. 
{Roe  d.  Johiuon  v.  Ireland,  11  East,  280.)  So  where  the  title  of  a  family 
to  an  advowson  was  evidenced  by  deeds  and  conveyances  for  a  period  of 
nearly  140  years,  and  there  had  been  three  presentations  by  them  and 
none  by  the  crown,  it  was  held,  that  a  grant  from  the  crown  might  be  pre- 
sumed.    {Oibwn  y.  Clark,  1  Jac.  &  Walk.  159.    See  3  T.  R.  158.) 

King  Charles  1,  by  letters  patent,  granted  certain  mills,  &e.,  subject  to 
a  fee-farm  rent,  with  a  proviso,  that  if  Sie  mills  should  at  any  time  thereafter 
be  in  decay,  &c.,  his  majesty  and  his  successors  should  have  a  right  of  re- 
entry. Subsequently,  under  the  provisions  of  22  Car.  2,  c.  6,  the  fee-farm 
rent  was  sold.  It  did  not  appear  that  the  right  of  re-entry  had  ever  been 
specially  granted  or  released.  It  was  held  that,  having  regard  to  the  sale 
of  the  fee-farm  rent,  no  right  of  re-entnr  capable  of  being  enforced  re- 
mained in  the  crown ;  and  that  such  right  did  not  pass  to  the  purchaser 
of  the  rent  (^Flower  v.  Hartopp,  12  L  J.,  N.  S.,  Ch.  507;  7  Jur.  613.) 
In  a  case  where  Charles  1  had  granted  the  soil  between  high  and  low  water 
marks  along  tiie  coast  of  the  county  of  Southampton,  but  no  possession  had 
been  taken  of  the  spot  in  question  under  the  grant  until  1784,  the  crown 
having  remained  in  possession  for  upwards  of  150  years  after  the  grant, 
this  was  held  to  create  a  presumption  against  it,  and  me  parties  not  having 
been  in  possession  more  man  nineteen  or  twenty  years,  no  title  was  gained 
by  adverse  possession  against  the  crown.  {Parmeter  and  other$  v.  Att,' 
den,,  1  Dow.  816.)  An  objection  to  a  title  that  two  fee-fann  rents,  created 
by  letters  patent  by  James  1,  were  not  shown  to  have  been  extinguished, 
was  overruled,  it  being  proved  that  no  claim  had  been  made  by  the  crown 
of  the  rent  from  the  year  1706,  and  no  proof  of  any  previous  claim. 
{Simpion  y.  Outteridge,  1  Madd.  609.) 

Enjoyment  of  property  for  110  years  by  a  parish,  although  no  conveyuioe 
appeared  in  evidence,  was  held  to  be  conclusive  proof  of  ownership  against 
purchasers  from  the  crown,  relying  upon  a  parliamentary  survey  and  the 
court  rolls  of  a  manor,  to  show  that  the  right  to  the  property  had  for- 
merly been  in  the  crown.  (^Att-Oen.  v.  Lord  Hotham,  1  Turn.  &  Rubs. 
210.)  But  although  grants  on  record  have  been  presumed,  there  seems  to 
be  no  instance  of  the  presumption  of  an  inrolment  of  a  deed  which  was 
made  enential  by  statute.  {Doe  y.  Waterton,  8  B.  &  Aid.  149, 151 ;  Wright 
▼.  Smjftkie$,  10  East,  409. )    It  might  be  otherwise  if  some  foundation  were 
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3  ^*  4  Will,  if  l^d  ^^^  raising  a  presnmption  by  showing  that  there  was  a  chasm  in  the 
c.  27,  s,  1.      records  corresponding  with  the  date  of  the  supposed  conveyance.    {Allen  t. 

WalkeVf  1  Jac.  &  Walk.  619.)    The  registry  of  a  deed  of  lands  in  a  register 

coanty  will  not  be  presamed.  {Ihed,  Jieauland  v.  Hirst,  11  Price,  475.) 
An  inrolment  of  a  tithe  award  was  presamed  where  the  usage  of  paying 
tithe  was  ^own.  {Macdov^all  t.  Purrier,  2  Dow  &  CI.  135,  cited  8  Q. 
B.  680.) 

It  seems  that  where  port  duties  are  claimed  under  a  grant  from  the 
crown,  which  appears  from  the  evidence  to  be  inrolled,  but  which  is  not  pro- 
duced by  the  plaintiff,  the  jury  ought  not  to  be  directed  to  presume  such 
grant  upon  mere  evidence  of  usage.  {Brune  v.  Thompson,  4  Q.  B.  543.) 
As  to  the  presumption  that  a  claim  for  port  duties  had  a  legal  origin,  see 
Ihreman  v.  Tks  Free  Fishers  of  Whitstable  (L.  R.,  4  H.  L.  266),  and 
cases  there  cited. 

After  a  long  possession  the  court  will,  in  some  cases,  even  presume  an  act 
of  parliament  in  order  to  protect  a  right.  {Att.-Gen.  v.  Efcelme  Hospital, 
17  Bcav.  366.)  Upon  the  dicta  of  certain  judges,  that  even  an  act  of 
parliament  might  be  presumed,  if  necessary,  in  support  of  an  ancient  usage, 
it  was  observed  by  Lord  Denman,  C.  J.,  that  even  such  a  strong  presumption 
might  not  be  unreasonable,  where  the  usage  has  been  such  as  nothing  but 
an  act  of  parliament  could  legalize,  and  has  prevailed  in  those  obscure  ages, 
in  which  not  only  the  records  of  parliament  may  have  been  negligently 
kept,  but  even  the  form  of  parliament  itself  is  scarcely  to  be  discerned. 
But  no  judge  would  venture  to  direct  a  jury  that  they  could  affirm  ^e 
passing  of  an  act  of  parliament  within  the  last  250  years,  on  an  important 
subject  of  the  most  general  interest,  of  which  no  vestige  can  be  found  on 
the  parliament  roll,  in  the  journals  of  either  house  of  parliament,  in  any 
records  of  the  courts  of  law,  in  the  numerous  treatises  of  enlightened 
authors,  devoting  unwearied  industry  and  the  greatest  accuracy  on  similar 
inquiries,  or  in  the  history  of  the  country.  (Reg.  v.  Chapter  of  Exeter,  12 
Ad.  U  £.  532,  533.    See  further,  I  Taylor,  £v.  144,  5th  ed.) 

By  Stat.  8  &  4  Will.  4,  c.  99,  ss.  12,  13,  quit  rents  and  other  rents  pay- 
able to  the  crown  in  respect  of  any  honors,  manors,  lands,  and  hereditaments 
in  England  or  Wales,  are  placed  under  the  management  of  the  Commis- 
sioners of  Woods  and  Forests  and  Land  Revenues ;  and  the  Lord  High 
Treasurer,  or  the  Commissioners  of  the  Treasury,  are  empowered,  by  war- 
rant under  his  or  their  hands,  to  remit,  release  or  discharge  all  or  any  of 
the  same  rents,  and  the  arrears  thereof.  (See  10  Geo.  4,  c.  50 ;  2  Will.  4, 
c.  1.) 
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2,  Period  of  Limitation  fixed,  and  when  Right  first  accrues, — 

Twenty  Years, 

2.  After  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  no  person  shall  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom  he  claims,  or  if 
such  right  shall  not  have  accrued  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued  to  the  person  making  or  bringing  the 
same  (A). 

(A)  This  section  governs  cases  which  fall  within  its  general  words,  even 
though  not  included  among  the  instances  given  in  sect.  3.  A  testator 
charged  an  annuity  on  land,  payable  quarterly,  with  a  power  of  distress  if 
the  annuity  should  be  in  arrear  for  twenty  day^  next  after  any  quarterly 
day  of  payment.    The  testator  died  in  1804,  and  on  the  17th  March,  1836| 
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the  defendants  diatrained  for  870/.  for  twenty-nine  years*  arrears  of  the    3^4  Will.  4, 
annnity,  ending  at  Christinas,  1834.    It  appeared  that  the  right  to  make       c,  27,  ».  2. 

a  distiesa  for  the  annuity  first  accrued  to  the  annuitant,  on  the  expiration 

of  the  twenty  days  next  after  the  first  quarterly  payment  subsequent  to  the 
testator^  death,  that  is,  at  the  very  latest,  some  time  in  April,  1805.    It 
also  appeared  t^At  there  was  no  payment  or  receipt  of  the  annuity  by  the 
annaitant  before  the  distress  was  put  in  in  March,  1835,  for  it  was  for  the 
whole  of  the  arrears'  since  the  testator's  death.    The  second  issue  on  the 
case  arose  upon  a  plea  in  bar,  framed  upon  the  second  section  of  stat.  3  & 
4  WilL  4,  c.  27.     The  facts  brought  the  case  within  the  second  section, 
unless  the  third  section  did  in  terms  exclude  from  the  operation  of  the 
second  the  claim  of  any  person  whose  right  to  a  rent  is  derived  under  a  will, 
by  reason  of  the  words  ''other  than  a  wilP'  in  the  third  section  (pott). 
The  eourt,  in  the  first  instance,  expressed  an  opinion  that  the  case  was  ex- 
cluded from  the  operation  of  the  second  section,  by  reason  of  its  not  being 
comprehended  within  the  third,  which  third  section  was  thought  to  contain 
an  enomeratioo  of  the  instances  to  which  only  the  second  section  could  1>e 
held  to  he  applicable;  and  the  court  held  that  the  annuitant  was  not  barred 
bjr  the  lapse  of  twen^  years,  and  the  non-payment  of  the  annuity.    (Jamei 
T.  Salter,  2  Bing.  N.  C.  505.)   Upon  further  consideration,  the  court  changed 
their  former  opinion.     Tindalf  C.  J.,  in  giving  judgment,  said  "  that  the 
oise  mnst  haye  been  goyemed  by  the  second  section,  if  that  section  had 
stood  alone,  cannot  be  doubted ;  and  upon  a  more  close  examination  of  the 
third  section,  the  object  and  intent  of  it  seems  to  us  to  be  no  more  than 
this:  to  explain  and  giye  a  construction  to  the  enactment  contained  in  the 
second  clause,  as  to  '  the  time  at  which  ihA  right  to  make  a  distress  for  any 
rent  shall  he  deemed  to  haye  first  accrued,'  in  those  cases  only  in  which 
doubt  or  difficulty  might  occur;  leaying  eyeiy  case  which  plainly  falls 
within  the  general  words  of  the  second  section,  but  is  not  included 
tnumgst  the  instances  giyen  by  the  third,  to  be  goyemed  by  the  operation 
of  the  second."   And  it  was  accordingly  held  that  the  claim  to  the  annuity 
was  barred  by  the  lapse  of  twenty  years  since  the  right  to  distrain  first 
teemed.    {Jamet  y.  Salter^  8  Bing.  N.  C.  544.   See  pp.  553—565;  4  Scott, 
168;  5  DowL  P.  C.  496.) 

By  this  section  the  right  of  entir  is  taken  away,  unless  an  entry  be  made 
within  twenty  years  of  the  right  first  accruing,  where  the  party  is  not  en- 
titled to  the  benefit  of  the  15th  section,  which  has  now  generally  ceased  to 
operate.  iHolmet  y.  Nenlands,  11  Ad.  &  El.  44 ;  3  P.  &  D.  128 }  New- 
lands  y.  Holmes,  8  Q.  B.  679.) 

Where  a  lord  bad  seized  copyholds  quousquej  and  had  held  them  for  Actloiw  and  gulta 
nearly  forty  years,  and  the  heir  of  the  former  tenant  filed  a  bill  to  compel  ^it^^JSa*^*^ 
admittance  by  the  lord,  it  was  held  that  this  was  a  suit  to  recoyer  land  section. 
within  this  section,  and  that  the  right  of  the  heir  was  barred^    (  Walters  y. 
Webb,  Lu  B.,  5  Ch.  531.)    An  action  at  law  for  an  assignment  of  dower  is 
bamd  in  twenty  years  by  this  section,  and  a  suit  in  equity  for  the  same 
purpose  is  barred  in  Uie  same  time.    {Marshall  y.  Smith,  5  Gifi^.  37.) 

A  plaintiff  admitted  to  be  in  possession  and  seeking  to  displace  the  title 
under  which  the  defendants  claim,  on  the  ground  that  it  is  barred  by  the 
3  &  4  Will.  4,  c.  27,  s.  2,  need  not  show  what  that  title  was  and  how  it  was 
barred;  but  a  general  allegation,  so  as  to  bring  the  case  within  that  section, 
is  sufficient.    {Jones  y.  Jones,  16  M.  &  W.  699.) 

Where  a  lessor  permits  his  lessee,  during  the  continuance  of  the  leases, 
to  pay  no  rent  for  twenty  years,  the  lessor  is  not  therefore  barred  by  the 
itat  3  &  4  Will.  4,  c.  27,  s.  2,  from  recoyering  the  premises  in  ejectment, 
bat  the  case  comes  within  the  latter  branch  of  the  third  section.  {Doe  d. 
Ij^arey  r,  Oxenham,  7  Mees.  &  W.  131.    See  post.) 

In  Poffet  y.  Ihley  (2  Bing.  N.  R.  679;  3  Scott,  186),  Tindal,  C.  J.,  said.  Rent  within  this 
"This  statute  was  proposed  to  include  other  rents  of  the  same  nature  as  aection- 
tfaofie  to  which  the  act,  according  to  its  title  and  preamble,  was  intended  to 
apply,  rather  than  conventional  rents  reseryed  on  a  lease."  It  was  not 
necessary,  howeyer,  to  decide  the  point  in  that  case,  for  the  reason  which 
will  hereafter  appear.  (See  post.)  The  Real  Property  Commissioners 
also  to  haye  contemplated  an  assimilation  of  limitation  for  land  and 
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all  rents,  other  than  conventionary  rents  between  landlord  and  tenant.  (See 
1  Real  Prop.  lUp.  p.  50.) 

The  word  *'rent"  in  the  second  section  of  the  act  does  not  inclade  rents 
reserved  on  leases  for  years,  hot  is  confined  to  rents  existing  as  an  in- 
heritance distinct  from  die  land,  and  for  which  before  the  statute  the  party 
entitled  might  have  had  an  assize,  sach  as  ancient  rents  service,  fee-farm 
rents,  or  the  like.  {Orant  v.  EllUy  9  M.  &  W.  113.)  Mere  non-receipt 
therefore  of  rent  under  a  lease,  for  more  than  twenty  years,  does  not  deprive 
the  lessor  of  his  right  to  rent  under  the  lease,  {lb.)  A  lessee  of  premises 
for  one  hundred  and  twenty-five  years  from  the  25th  of  March,  1782,  by  a 
lease  dated  the  21st  of  July,  1787,  and  which  contained  clauses  of  distress 
and  re-entry,  demised  the  same  to  a  lessee  for  one  hundred  and  twedty  years 
from  the  25th  of  March  last  past.  Twenty-two  years'  arrears  of  rent  accrued 
due  to  the  representatives  of  the  lessor  in  the  last-mentioned  lease :  it  was 
held,  that  although  the  original  lessee  had  no  reversion  expectant  on  the 
determination  of  the  lease  of  the  21st  of  July,  1787,  yet  that  the  rent  re« 
served  by  the  lease  was  a  conventional  equivalent  for  the  right  of  occupa- 
tion, and  that  therefore  the  right  of  the  representatives  of  the  original  lessee 
to  the  rent  during  the  residue  of  the  term  was  not  barred  by  this  section. 
( Re  Turner,  11  Ir.  Ch.  Rep.,  N.  S.  804.)  It  is  now  clearly  established  that 
so  long  as  the  relation  of  landlord  and  tenant  under  a  lease  in  writing 
subsists  as  a  legal  relation,  the  landlord's  right  to  rent  is  not  barred  by  non- 
payment, for  however  long  a  time.  {Per  Lord  CrantcoHh,  Archhold  y. 
Scully,  9  H.  L.  Ca.  360.) 

An  additional  rent  in  the  nature  of  a  penal  rent  reserved  by  indenture  of 
demise  between  landlord  and  tenant  was  held  not  to  be  within  the  second 
section  of  3  &  4  Will.  4,  c.  27.  {Daly  v.  Lord Bloomfield,  6  Ir.  L.  R.  66.  \ 
As  to  the  use  of  the  word  "renf  in  the  statute,  see  further,  Doe  v.  Angell 
(9  Q.  B.  828,  quoted  under  sect.  9,  post,) 

An  ordinary  tenant  in  tail  would,  by  virtue  of  the  first  and  second  sec- 
tions, lose  his  right  after  twenty  years'  want  of  possession  in  the  time  of 
his  ancestor.    {Bar I  of  Abergavenny  v.  Braee,  L.  R.,  7  Ex.  172.) 

But  where  by  a  private  act  of  2  &  3  Ph.  &  M.  certain  lands  were  limited 
to  E.  N.  and  others  successively  in  tail  male,  with  limitations  over,  and  an 
nltimate  limitation  to  the  crown ;  and  it  was  provided  that  **  no  feoffment, 
discontinuance,  fine  or  recovery,  with  voucher  or  otherwise,  or  any  other 
act  or  acts  thereafter  to  be  made,  donb,  suffered  or  acknowledged  of  the 
premises  or  any  part  or  parcel  thereof,''  by  E.  N.  or  the  other  persons  named, 
"  or  by  any  of  them,  or  by  any  of  their  heirs  male  of  their  several  bodies, 
should  bind  or  conclude  or  put  from  entry"  the  crown  ^'or  any  of  the  heirs 
in  tail;"  a  lease  for  three  lives  was  made  in  1781  by  the  heir  in  tail  male 
of  E.  N.,  then  in  possession,  of  part  of  the  lands  so  settled:  the  lease  expired 
in  1 832,  and  sijice  that  time  the  land  had  been  held  by  the  defendant,  and 
those  through  whom  he  claimed,  without  payment  of  rent  or  acknowledg- 
ment of  the  title  of  the  tenants  in  tail  for  the  time  being.  In  1868  tiie 
plaintiff  became  entitled  to  the  entailed  lands  as  heir  in  tall  male  of  E.  N. : 
it  was  held  that  he  was  not  barred  by  this  statute  from  recovering  the  lands 
comprised  in  the  lease.  {Earl  of  Abergavenny  v.  Bracty  L.  R.,  7  Ex. 
145.) 

By  the  common  law  there  was  no  stated  or  fixed  period  within  which  it 
was  necessary  to  commence  action^  but  afterwards  certain  remarkable 
events  were  from  time  to  time  selected  for  that  purpose  as  the  return  of 
King  John  from  Ireland,  and  the  coronation  of  Henry  the  Third.  A  cer- 
tain period  was  limited  by  stat.  32  Hen.  8,  c.  2,  which  enacted  that  no 
person  should  maintain  any  writ  of  right,  or  make  any  prescription,  title 
or  claim  of,  to  or  for  any  manors,  lands,  tenements,  rents,  annuities, 
commons,  pensions,  portions,  corodies,  or  otJier  hereditaments  of  the  pos- 
session of  nis  or  their  ancestor  or  predecessor,  and  declare  and  allege  any 
further  seisin  or  possession  of  his  or  their  ancestor  or  predecessor,  but 
within  sixty  years  next  before  the  teste  of  the  said  writ,  or  next  before  the 
said  prescription,  title  or  claim  so  made.  Actions  upon  the  possession  of 
the  ancestor  of  the  party  claiming  were  limited  to  fifty  years  ;  and  those 
upon  the  seisin  or  possession  of  the  party  himself  to  thirty  years ;  and 
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foniiedoiis  in  remftiiider  or  reverter  were  required  to  be  saed  within  fifty    3^4  WUl.  4, 
jetts.     The  writ  of  intrusion  came  within  the  stat  32  Hen.  8,  c.  2,  and  not       e,  27,  9.  2. 

within  the  stat-  21  Jac  1,  c.  16,  and  the  limitation  of  time  for  Bning  out    ~" 

facfa  writ  was  fifty  years.  This  writ  was  maintainable  by  one  in  remainder 
for  an  intmsion  made  after  the  determination  of  an  estate  pur  auter  tie  ; 
and  a  demandant  who  churned  under  a  devise  might  maintain  the  writ. 
{Peireeyj  dem.,  Gardner ^  ten.,  3  Bing.  N.  C.  748.)  Dig;nitie8  were  held 
not  to  hie  within  the  Statute  of  Limitations,  and  even  an  adverse  posses- 
son  and  exercise  of  a  dignity  by  persons  not  entitled  to  it,  for  a  period  of 
eighty-five  years,  was  resolved  by  the  House  of  Lords  not  to  bar  the  real 
dttm'ant.  (In  the  barony  of  Willoughby  of  Paiham,  Lords'  Joum.  vol.  31, 
p.  350  ;  see  3  Cm.  Dig.  202.)  But  ofiSces  with  fees  and  profits  are  within 
them.  (Lords'  Joum.  vol.  36,  p.  295. )  An  annuity  was  not  within  the 
Stat.  32  Hen.  8,  c.  2,  for  the  plaintiff  did  not  declare  upon  a  seisin  but 
upon  his  grant.  (Bro.  St.  lim.  26 ;  see  antey  p.  139.)  So  that  statute 
did  not  extend  to  a  corporation  aggregate^  as  mayor  and  commonalty,  nor 
to  a  dean  and  chapter,  as  they  did  not  count  upon  a  seisin  of  any  ancestor 
or  predecessor,  but  upon  their  own  possession.  But  it  was  otherwise  as  to 
a  corporation  sole ;  lor  if  a  bishop  or  other  sole  corporation  sued  upon  a 
leian  of  his  predecessor,  he  was  barred  if  the  seisin  was  not  within  sixty 
years.    (Bro.  St.  Lim.  33 ;  Bac.  Abr.  Limitation  of  Actions,  (B).) 

The  stat.  21  Jac.  1,  c.  16,  sects.  1  and  2  (repealed  by  26  &  27  Yict.  Limitation  of 
c.  125),  limited  the  period  for  all  writs  of  formedon  to  twenty  years,  and  r^siit  of  entr^. 
enacted  that  no  persons  should  at  any  time  thereafter  make  any  entry  into  21  Jac  i,  c.  16. 
any  lands,  tenements  or  hereditaments,  but  within  twenty  years  next  after 
his  title  should  ^r^t  descend  or  accrue  to  the  same,  and,  in  default  thereof, 
neh  persons  so  not  entering,  and  their  heirs,  should  be  disabled  from  such 
entry  after  to  be  made. 

llie  provisions  of  the  statutes  32  Hen.  8,  c.  2,  and  the  21  Jac.  1,  c.  16, 
were  extended  to  Ireland  by  the  Irish  stat.  10  Car.  1,  sess.  2,  c.  6,  by 
making  the  limitation  in  a  writ  of  right  on  the  seisin  of  the  party's  an- 
cestors sixty  years,  and  in  a  possessory  action  upon  possession  of  ancestors 
fifty  years,  and  in  an  action  upon  the  party's  own  seisin  or  possession 
twenty  years,  and  in  an  avowry  or  cognizance  for  rent,  suit  or  service,  forty 
yean.  Actions  of  formedon  and  scire  faeiae  on  fines  and  recoveries  were 
hmifeed  to  twenty  years  after  the  title  or  cause  of  action  accrued,  and  an 
entry  npon  Umds  must  be  made  within  twenty  years  after  the  title  accrued, 
witli  an  exception  in  favour  of  persons  being  infants,  feme  coverts,  non 
eempoB  mentis,  imprisoned,  or  beyond  seas,  who  should  sue  within  ten 
years  after  the  removal  of  the  disability. 

By  tiie  stat.  21  Jac.  1,  c.  16,  s.  1,  no  entry  could  be  made,  and  therefore 
no  ejectment  maintained,  but  within  twenty  years  after  the  title  of  entry 
first  accrued,  with  the  exception  of  persons  under  disabilities.  There  were 
two  periods  from  which  the  term  of  twenty  years  limited  by  that  statute 
was  to  be  computed,  one  with  respect  to  the  rights  of  persons  entitled  in 
pQBsesaion,  and  the  other  with  respect  to  the  rights  of  persons  entitled  to 
fotnre  interests.  Less  difilculty  arose  with  respect  to  the  latter,  because  it 
can  easily  he  proved  when  such  rights  would  have  come  into  possession  by 
the  determination  of  the  preceding  estates  ;  but  the  former  period  was  to 
be  computed  from  the  time  when  the  fcrengdoer  acquired  the  possession  of 
die  freehold  adversely  to  the  titie  of  the  owner,  whose  estate  thereby 
became  a  mere  right ;  and  in  many  cases  it  was  very  difficult  to  ascertain 
nhat  would  constitute  such  possession. 

By  stat  4  Hen.  7,  c.  24,  a  fine  with  proclamations  was  made  a  bar  to  all  Non-claim  on 
perHnu  having  present  rights  of  entry,  and  not  being  under  any  disabilities,  ^"^* 
if  they  did  not  claim  within  five  years  after  the  proclamations  made  ;  to  4  Hen.  7,  c.  24. 
ah  persons  under  disabilities  if  they  did  not  claim  within  five  years  after 
their  disabilides  were  removed :  and  to  all  persons  not  having  present 
rights,  if  they  did  not  claim  within  five  vears  after  their  rights  of  entry 
aocmed,  unless  under  disabilities,  and  then  within  five  years  after  the 
removal  of  their  disabilities.    By  the  abolition  of  fines,  the  practice  of 
gaininga  title  by  a  fine,  and  non-claim  will  be  prevented  in  future.    (See 
3  ft  4  Will.  4y  c.  74,  s.  2,  post.)    In  order  that  a  fine  should  operate  as  a 
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bar  by  non-claim,  it  was  necessary  tbat  the  person  who  levied  it  should 
have  had  a  freehold,  either  by  right  or  by  wrong.  If  he  turned  out  a 
lawful  possessor  of  it,  if  he  had  committed  a  disseisin,  he  had  what  was 
called  a  wrongful  freehold,  and  if  the  party  entitled  had  not  claimed  within 
five  years  after  the  fine  had  been  levied,  that  would  be  a  bar  to  him.  Or  if 
a  person  had  been  in  by  right  adversely  to  the  rest  of  the  world,  and 
asserting  the  dominion  to  be  his  own,  and  levied  a  fine  after  the  proclama- 
tions had  been  made  and  five  years  had  expired,  any  demand  or  latent 
claim  would  be  equally  barred.  (Davies  v.  Lowndes,  5  Bing.  N.  C.  177, 
178  ;  Runcorn  v.  Doe  d.  Qfojjer,  6  B.  &  C.  701.  See  Doe  d.  Burrell  v. 
Perkins,  3  Maule  &  S.  271 ;  Doe  d.  Parker  v.  Gregory,  2  Ad.  &  Ell.  14  ) 
For  the  case  of  married  women,  see  Doe  d.  Bright  v.  Pett,  11  Ad.  &  El. 
853  ;  4  P.  &  D.  278  ;  Doe  d.  UrigM  v.  Plumtre,  8  B.  &  Aid.  474. 

It  seems  that  the  adverse  possession  necessary  to  make  a  fine  with  pro- 
clamations operate  by  way  of  bar,  was  the  same  as  the  adverse  possesion 
necessary  for  the  purpose  of  barring  a  right  of  entry.  (Note  to  Nepean  v. 
Doe,  2  Smith's  L.  C.  615,  6th  cd.)  To  constitute  such  adverse  possession, 
it  was  formerly  considered  necessary  that  there  should  be  an  ouster  of  the 
seisin  in  one  of  five  modes,  called  disseisin,  abatement,  intrusion,  discon- 
tinuance, and  deforcement.  Disseisin  is  where  the  person  in  possession  of 
the  freehold  is  evicted.  Abatement  is  where  a  wrong^doer  enters  on  the 
vacant  possession,  after  the  death  of  the  owner,  instead  of  the  heir  or 
devisee.  Intrusion  is  where  a  wrong-doer  enters  on  the  vacant  possession, 
after  the  death  of  the  tenant  for  life,  instead  of  the  remaindennan  or 
reversioner.  Discontinuance  was  where  a  tenant  in  tail  in  possessioti 
aliened  by  a  tortious  conveyance,  as  feoffment  or  fine,  which  did  not  bar 
the  entail.  Deforcement  was  considered  to  include  the  other  four  terms, 
and  any  holding  over  after  the  determination  of  an  estate,  or  other  vnx>ng- 
ful  vrithholding  of  the  freehold  from  the  right  owner.  (See  1  Real  Prop. 
Rep.  494 ;  3  Bl.  Comm.  167—173.) 

When  a  party  enters  by  colour  of  a  void  grant,  he  is  a  disseisor.  {Buck- 
ler's case,  2  Rep.  55  b;  Cro.  Eliz.  451 ;  Cro.  Car.  306,  388  ;  Litt.  Rep. 
298,  373  ;  Cro.  Jac.  660  ;  1  Jones,  316.)  But  where  a  grant  is  according 
to  the  rules  of  law,  but  requires  to  be  perfected  by  a  subsequent  ceremony, 
as  if  a  feoffee  enters  before  livery  of  seisin,  he  is  not  a  disseisor.  (2  Rep. 
55.)  Wherever  there  is  a  disseisin,  the  possession  of  the  disseisor  will  be 
considered  adverse,  and  the  party  must  pursue  his  remedy  within  twenty 
years  from  the  act  constituting  the  disseisin.  (Butl.  Car  Litt.  330  b,  n.) 
There  may  be  an  unlawful  possession  which  does  not  amount  to  a  dis- 
seisin. ( Doe  V.  Gregory,  2  Ad.  &  Ell.  1 4 ;  4  Nev.  &  M.  308.  See  2  Mces. 
&  W.  904.  As  to  disseisin,  see  Taylor  v.  Horde^  1  Burr.  108 ;  Doe  v. 
Lynes,  3  B.  &  C.  388  ;  Williams  d.  Hughes  y.  Thomas,  12  East,  141  ; 
Roscoe  on  Real  Actions,  61— 63  ;  2  Prest.  on  Abst.  284,  et  seq.) 

Great  practical  difficulty  had  arisen  under  the  former  statutes  in  deter- 
miniug  what  is  adverse  possession,  and  when  it  shall  be  considered  to  have 
begun.  This  must  generally  be  left  as  a  question  of  fact  for  the  jury ;  but 
there  are  some  rules  of  law  (prwsitmpti^fnes  juri^  et  de  jure)  which  abso- 
lutely prevented  the  possession  from  being  considered  adverse,  and  the  ex- 
pediency of  which  was  ver^  questionable,  as  they  did  not  seem  necessary 
for  preser^'ing  rightful  clamis,  and  they  greatly  impaired  the  healing  ten- 
dency of  the  statutes  of  limitations.  (See  1  Real  Prop.  Rep.  47.)  At  the 
time  of  the  enactment  of  3  &  4  Will.  4,  c.  27,  it  seems  that  the  question 
whether  possession  was  or  was  not  adverse,  was  to  be  decided  by  inquiry 
whether  the  circumstances  of  that  possession  were  sufficient  to  ennce  its 
incompatibility  with  a  freehold  in  the  claimant.  (Note  to  Nepean  v.  Doe^ 
2  Smith's  L.  C.  614,  6th  ed.) 

Where  one  person  held  an  estate  on  the  joint  account  of  himself  and 
another,  or  by  the  peimission  of  the  real  owner,  and  without  claiming  any 
inconsistent  right,  the  possession  is  not  adverse,  and  the  original  title  is  not 
affected.  Thus,  where  one  holds  lands  as  lessee,  his  possession  is  in  con- 
templation of  law  that  of  the  lessor.  (1  Wils.  176;  3  Wils.  521.)  For 
length  of  possession  during  a  particular  estate,  as  under  a  lease  for  lives, 
as  long  as  the  lives  are  in  l^ing,  gives  no  title ;  but  if  the  tenant  hold  over 
for  twenty  years  after  the  death  of  cestui  gu€  vie,  such  holding  over  will  in 
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ejectment  be  a  complete  bar  to  the  remalndennan  or  reveraioDer,  because  it    8  <^  4  Will.  4, 
w«3  Adverse  to  bis  title.    (Cowp.  218.)    Where  the  relation  of  landlord  and       g.  27,  9,  2. 
tenant  could  be  implied,  the  statute  21  Jac.  1,  c.  16,  did  not  mn  (2  Bos.  & 
PnlL  542),  or  where  the  party  in  possession  was  tenant  at  sufferance.    (2 
BowL  &  Ryl.  38.) 

Three  females,  being  coparceners  in  tail,  two  of  them  suffered  recoyeries 
of  their  shares,  bat  the  third  did  not.  They  all  married,  and  their  husbands 
entered  into  an  agreement  for  partition  by  deed  of  the  lands  held  in  copur- 
oenary,  bnt  for  nothing  more.  No  such  deed  appeared  to  have  been  exe- 
cuted, bat  tbe  lands  had  been  held  according  to  the  agreement  from  its  date. 
An  action  being  bronght  by  the  heir  in  tail  of  the  parcener  who  did  not 
suffer  a  recovery,  within  twenty  years  after  her  death,  and  before  the  stat. 
3  &  4  Will.  4,  c.  27,  to  recover  her  share,  which  had  been  held  by  the  has- 
band  of  one  of  the  other  coparceners,  it  was  held,  that  the  possession  was 
under  the  agreement,  and  not  adverse.  It  was  also  held,  that  nothing  could 
be  presnmed,  beyond  what  was  contemplated  by  the  agreement,  which  pro- 
vided for  a  deed  and  not  for  a  recovery.  (^Doe  d.  MUlett  v.  Millett,  Law  J., 
1848,  Q.  B.  202;  11  Q.  B.  1036.) 

Poeaeasion  is  either  in  fact  or  in  contemplation  of  law,  and  in  either  case, 
while  it  remained  in  the  owner,  the  stat.  21  Jac.  1,  c.  16,  did  not  run. 
Therefore,  where  a  stranger  entered  and  divided  the  profits  of  an  estate  for 
more  than  twenty  years  with  the  real  owner,  it  was  held,  that  he  might, 
notwithstanding,  maintain  an  ejectment,  as  where  two  men  are  in  posses- 
sion, tbe  law  will  adjudge  it  to  be  in  him  who  has  the  right.  (^Heading  v. 
Baiciterne,  2  Ld.  Eaym.  829 ;  1  Salk.  423.) 

Issues  in  tail  had  no  distinct  and  successive  rights  under  the  stat.  21 
Jac  1,  c.  16,  any  more  than  heirs  of  estates  in  fee  simple  (4  Taunt.  830), 
and  therefore  that  statute  began  to  run  when  the  title  descended  to  the  first 
tenant  in  tail,*  unless  he  was  under  a  disability,  and  each  succeeding  tenant 
in  tail  had  no  right  to  sue  within  twenty  years  after  the  death  of  his  pre- 
decessor. (^ToUoH  V.  Xaye,  3  Brod.  &  Bing.  217.  See  3  B.  &  A.  738; 
ToU&n  V.  Kayey  in  error,  6  Man.  &  G.  536 ;  Doe  d.  Daniel  v.  Woodroffe, 
10  M.  &  W.  633;  16  M.  &  W.  769.) 

Where  the  possession  of  one  party  was  consistent  with  that  of  the  other, 
it  was  not  considered  adverse.  Thus,  where  by  a  marriage  settlement  a 
copyhold  estate  was  limited  to  the  use  of  the  survivor  in  fee,  but  no  sur- 
render was  made  to  the  use  of  the  settlement,  and  after  the  death  of  the 
wife,  the  husband  was  admitted  to  the  lands,  pursuant  to  the  equitable  title 
acquired  b^  the  settlement:  it  was  held,  that  if  he  had  no  other  title  than 
the  admission,  a  possession  by  him  for  twenty  years  would  have  barred  the 
heir  of  the  wife ;  but  as  it  appeared  that  there  was  a  custom  in  the  manor 
for  the  husband  to  hold  the  lands  for  his  life  in  the  nature  of  a  tenant  by 
the  curtesy,  and  this  without  any  admittance  after  the  death  of  the  wife, 
the  possession  of  the  copyhold  by  the  husband  was  referred  to  this  title, 
and  not  to  the  admission  under  the  settlement ;  and  such  possession  being 
consistent  with  the  title  of  the  heir  at  law,  he  was  allowed  to  maintain 
ejectment  against  the  devisee  of  the  husband  within  twenty  years  after  the 
husband's  death,  though  more  than  twenty  years  after  the  death  of  the 
wife.  {Doe  d.  Milner  v.  Briglitwen,  10  East,  688.)  So  where  A.,  being 
seised  in  fee  of  an  undivided  moiety  of  an  estate,  devised  the  same  (by  will 
made  some  years  before  her  death)  to  her  nephew  and  two  nieces  as  tenants 
in  common;  one  of  the  nieces  died  in  the  lifetime  of  A.,  leaving  an  infant 
daughter;  A., by  another  will,  which  was  never  executed.  Intended  to  have 
devised  the  moiety  to  the  nephew  and  surviving  niece,  and  the  infant 
daughter  of  the  deceased  niece.  After  A.'s  deaSi,  the  nephew  and  sur- 
viving niece  covenanted  to  carry  the  unexecuted  will  into  execution,  and  to 
convey  one- third  of  the  moiety  to  a  trustee  upon  trust  to  convey  the  same 
to  the  infant  if  she  attained  twenty-one,  or  to  her  issue  if  she  died  under 
twenty-one  and  left  issue,  or  otherwise  to  the  nephew  and  niece  in  equal 
moieties.  No  conveyance  was  executed  in  pursuance  of  the  deed.^  The 
rents  of  the  third  were  received  by  the  trustee  for  the  use  of  the  infant 
daring  her  lifetime.  An  ejectment  having  been  brought  by  the  devisee  of 
the  nephew  more  than  twenty  years  after  luis  death^but  within  twenty  years 
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3^4  Will,  4,  after  the  death  of  the  infant:  it  was  held,  that  there  was  no  adverse  pos- 
c.  27, «.  2.  session  until  the  death  of  the  infant,  and  that  the  ejectment  was  well 
brought.  {Doe  d.  Colclovgh  y.  HnUe,  3  B.  &  Cr.  767.)  But  where  copy- 
hold lands  had  been  granted  to  A.  for  the  lives  of  herself  and  B.,  and 
in  reversion  to  C.  for  other  lives,  and  A.  died,  having  devised  to  B.,  who 
entered  and  kept  possession  for  more  than  twenty  years :  it  was  held,  that 
C.  was  barred  by  the  statnte  after  B.'s  death  from  maintaining  ejectment, 
as  C.'s  right  of  possession  accmed  on  the  death  of  A.,  when  his  interest 
terminated,  inasmnch  as  there  could  be  no  general  occupant  of  copyhold 
land.  {Doe  d.  Foster  t.  Scott,  4  B.  &  Cr.  706 j  7  Dowl.  &  Ry.  190.) 
Where  a  daughter  entered  into  occupation  of  premises  on  the  death  of  a 
mother,  to  whom  they  had  belonged  till  then,  and  held  them  without 
interruption  for  twenty  years,  but  the  mother  had  left  a  son  who  was 
living  during  the  whole  time  of  the  daughter's  occupation :  it  was  held  (on 
ejectment  brought  before  the  stat.  3  &  4  Will.  4,  c.  27,  came  into  operation), 
that  it  could  not  be  presumed  from  this  circumstance  alone  that  the  sister*s 
occupation  was  virtually  that  of  the  brother's.  (^Doe  d.  Draper  r.  Lawlejf, 
13  Q.  B.  954.)  A  wrongful  continuation  of  possession  for  twenty  years 
after  the  expiration  of  a  title,  under  which  tne  tenant  lawfully  entered, 
constituted  such  an  adverse  possession  as  would,  under  the  statute  of  21 
Jac.  1,  c.  16,  create  a  bar  to  an  entry  or  to  an  action  of  ejectment,  as  where 
the  husband  of  tenant  for  life  held  over  twenty  years  after  her  •decease. 
{Doe  d.  Parker  y.  Gregory ,  4  Nev.  &  Mann.  308.  See  Doe  d.  Allen  v. 
Blakcway,  5  Car.  &  P.  663.) 

Where  a  party  is  let  into  possession  of  land  with  the  consent  of  the  owner, 
and  does  acts  importing  that  he  continued  in  possession  only  with  the 
owner's  permission,  such  acts  will  prevent  the  possession  being  adverse. 
(See  Litt.  s.  70.)  On  ejectment,  6.,  under  whom  the  defendant  claimed, 
was  let  into  possession  twenty-two  years  before  the  action  brought,  by 
virtue  of  a  contract  with  P.  for  the  purchase  of  an  allotment  accruing  to 
P.  under  an  inclosure  act,  which  provided  that  a  purchaser  let  into  posses- 
sion of  an  allotment  should  have  the  same  rights  as  the  vendor.  G.  paid 
interest  on  a  portion  of  the  purchase-money  for  some  years,  but  never  com- 
pleted the  purchase  :  it  was  held,  that  even  after  the  lapse  of  twenty-two 
years,  his  possession  was  not  adverse  to  P.'s  title,  and  that  there  was  no 
ground  to  presume  a  conveyance.  It  was  also  held,  that  G.,  or  any  persoa 
claiming  under  him,  was  estopped  from  raising  an  objection  to  P.'s  title, 
that  the  commissioners  of  inclosure  had  made  no  formal  award.  {Doe  d. 
Milburn  v.  Edgar y  2  Bing.  N.  C.  498.)  Where  a  widow  continued  to  re- 
side in  a  freehold  house,  of  which  she  was  seised,  for  more  than  twenty 
years  after  her  husband's  death,  it  was  held  that  her  possession  was  not 
adverse,  except  perhaps  against  the  heir,  as  her  possession  might  be  in- 
tended to  be  in  respect  of  dower.  (Doe.d.  Hickman  v.  Hatlewood,  1  Nev. 
&  P.  352;  6  Ad.  &  £1.  167.)  As  to  parol  declarations  negativing  a 
widow's  title  under  a  possession  for  twenty  years,  see  Doe  d.  Haman  v. 
Petiet,  5  B.  &  Aid.  223;  Doe  d.  Roffey  v.  Harbrotc,  I  Nev.  &  M.  422;  3 
Ad.  &  Ell.  67,  n.;  and  Doe  d.  WeUh  v.  Langfield,  16  M.  &  W.  497.) 

The  owner  of  a  cottage  divided  into  two  parts,  in  1808  put  in  two  ser- 
vants, H.  and  W.  to  occupy  it,  who  occupied  each  part  severaJly  till  his 
death  in  1814,  without  paying  rent.  They  continued  to  occupy  undisturbed 
after  his  death  till  1821,  when  H.  died,  having  by  his  will  devised  his 
moiety  to  W.  H.  some  time  before  his  death  took  in  L.  to  live  with  him 
as  a  servant,  and  after  H.'s  death  L.  continued  in  possession.  It  was  held, 
on  ejectment  brought  by  W.,  that  by  proving  L.  to  have  come  in  under  H. 
he  had  shown  a  prima  facie  title.  The  stat.  3  &  4  Will.  4,  c.  27,  s.  2,  was 
held  inapplicable,  because  the  defendants  were  mere  strangers  ;  and  the 
question  was,  whether  the  plaintiff  had  made  out  any  title  at  all,  and  the 
court  thought  that  he  had,  by  showing  H.  to  have  been  in  possession  of  the 
premises,  and  that  L.  came  in  under  H.  {Doe  d.  Willis  v.  Dirchmore,  1 
Perry  &  Day.  448;  9  Ad.  &  Ell.  662.)  A  woman,  living  apart  from  her 
husband,  obtained  a  demise  of  property  for  a  term;  the  husband's  repre- 
sentative brought  ejectment  against  a  party  who  claimed  to  have  had  ad- 
verse possession  for  more  than  twenty  years,  and  who  had  obtained  and 
held  possession  without  knowing  of  the  husband's  existence :  it  was  held. 
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tbat  it  was  no  misdirection  to  direct  the  jury  to  find  for  the  plaintiff,  unless 
thej  thonght  that  snch  possession  was  adverse  to  the  wife ;  inasmuch  as, 
if  adTerse  to  the  wife,  it  was  adverse  to  the  husband,  and  not  otherwise. 
(Jioe  d.  Wtlkins  t.  WUkins,  4  Ad.  &  EIL  86;  6  Nev.  &  M.  434.)  The 
aolitarj  act  of  entry  and  attornment,  followed  by  no  assertion  of  right  for 
nprvrards  of  thirty  years,  is  no  evidence  of  a  possession  not  being  adverse 
prior  to  3  &  4  Will.  4,  c.  27.  {Doe  d.  Lintey  v.  Ed  wards,  5  Ad.  &  £U. 
95.) 

The  stat.  21  Jac.  1,  c.  16,  ran  against  the  lord  of  a  manor  as  weU  as  Advene  poMcw- 
against  any  other  person.    Hence,  if  a  honae,  &c.,  be  built  upon  the  waste,  tlfni*l'""i^i  * 
the  lord  shall  take  care  to  have  some  entry  made  of  it  in  his  books,  and  re-  the  cue  of  en-  ^ 
serve  some  rent  or  service,  otherwise  he  will  lose  his  right.    If  a  cottage  is  croaciiments  from 
built  upon  waste  in  defiance  of  a  lord  of  a  manor,  and  quiet  possession  has  ^^^^ 
been  had  of  it  for  twenty  years,  it  is  within  the  statute  21  Jac.  1,  c.  16;  but 
if  it  were  bnilt  at  first  by  the  lord's  permission,  or  any  acknowledgment 
have  been  since  made,  (though  it  were  100  years  since,)  that  statute  would 
not  run  i^ainst  the  lord.    (Bull.  N.  P.  104, cited  3  B.  &  C.  414.)  Payment 
of  rent  for  a  piece  of  waste  land  after  an  occupation  of  thirty  years,  with- 
out previously  paying  any  rent,  was  held  conclusive  evidence  that  the 
former  occnpation  by  the  party  was  a  permissive  occupation.    (Doe  d. 
JaeksoH  v.  Wilkinsonf  3  B.  &  C.  413.)    So  where  a  cottage,  standing  in 
the  c<MTier  of  a  meadow,  (belonging  to  the  lord  of  a  manor,)  but  separated 
from  the  meadow  and  highway  by  a  hedge,  had  been  occupied  for  about 
twenty  years  without  any  payment  of  rent,  and  then  upon  possession  being 
demanded  by  the  lord  was  reluctantly  given  up,  and  was  afterward  restored 
to  the  party,  he  being  at  the  time  told  that  if  allowed  to  resume  possession, 
it  would  only  be  during  pleasure,  and  he  kept  possession  fifteen  years  ' 

more,  and  never  paid  any  rent :  it  was  held,  that  the  jury  were  warranted 
in  presuming  that  the  possession  had,  commenced  by  the  permission  of  the 
lord.  (Doe  d.  Thompson  Y.Clarke,  8  B.  &  C.  717.  See  Beg.  v.  Oudding- 
toM,  2  New  Sess.  C.  10;  Law  J.  1845,  M.  C.  182.)  A  mere  licensee  is  in 
this  respect  on  the  same  footing  as  a  tenant.  (Doe  v.  Baytup,  3  Ad.  &  E. 
188.)  A.,  in  1800,  without  any  leave  inclosed  a  small  piece  of  waste 
land  from  a  common,  and  held  and  cultivated  it,  and  in  1826  built  a  hut 
upon  it,  wherein  he  lived  for  a  year  and  a-half,  and  in  1827  sold  and  con- 
veyed it  to  a  purchaser.  In  the  years  1806,  1811  and  1817,  the  parish 
officers  and  freeholders,  who  perambulated  the  parish  for  the  purpose  of  • 
marking  the  boundaries  and  asserting  their  right  of  common,  pulled  up  a 
portion  of  the  fence  to  the  land  inclosed,  and  dug  up  part  of  the  bank  and 
rode  through  the  indosuro.  In  1820  or  1822,  a  like  perambulation  was  made 
by  &e  direction  of  the  lord  of  the  manor,  when  similar  acts  were  dpne. 
No  acknowledgment  was  paid  to  the  lord  for  the  land,  nor  other  act  done 
for  asserting  the  right  to  the  land.  In  a  question  as  to  the  settlement  of  A.  ' 
it  was  held,  that  he  had  been  in  adverse  possession  of  the  land  for  twenty 
years.  (Bex  v.  Inhabitants  of  Wohurn,  10  B.  &  C.  846.)  An  inclosnre 
made  from  the  waste  twelve  or  thirteen  years  before,  and  seen  by  the  steward 
of  the  same  lord  from  time  to  time  without  objection,  may  be  presumed  by 
the  jury  to  have  been  made  by  licence  of  the  lord;  and  ejectment  cannot 
be  brought  against  the  tenant  as  a  trespasser,  without  previous  notice  to 
throw  it  up.  (Doe  d.  Foley  v.  Wilson,  11  East,  56.)  As  to  licence  for  an 
encroachment  on  a  common  given  by  a  commoner,  see  Harvey  v.  Boy- 
nolds,  12  Price,  724;  1  C.  &  P.  141.  If  a  person,  within  twenty  years, 
inclose  a  portion  of  the  lord's  waste  by  the  licence  of  the  lord,  such  person 
cannot  be  turned  out  of  the  possession  of  it  by  the  lord,  without  some  act 
being  done,  from  which  a  legal  revocation  of  the  licence  can  be  inferred. 
(Doe  d.  Dunraven  v.  Williams ,  7  Car.  &  P.  332.)  When  premises  have 
been  inclosed  from  the  waste  with  tiie  knowledge  of  the  lord,  the  licence 
presumed  from  his  acquiescence  may  be  revoked  by  the  lord's  breaking 
down  the  fences  before  the  commencement  of  the  action.  A  cottage  had 
been  bnilt  on  land  inclosed  from  the  waste,  and  there  was  evidence  of  its 
having  been  done  with  the  knowledge  of  the  lord.  It  was  proved,  that  the 
lord  of  the  manor  and  his  servants,  a  few  days  only  before  the  action  was 
brought,  had  entered  on  the  inclosnre  and  broken  down  the  hedges  in 
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several  places:  it  was  held,  that  the  jary  were  warranted  bj  sach  act  in 
finding  a  revocation  of  the  licence.  Snch  revocation  may  be  by  act  in  pais 
or  by  parol ;  and  no  precise  time  is  limited  by  law  as  necessary  to  intervene 
between  it  and  the  commencement  of  the  action,  which  treats  the  party  in 
possession  as  a  trespasser.  {Doe  d.  Beek  v.  Heakin,  6  Ad.  &  £11.  495;  2 
N.  &  P.  660.)  A.,  forty- five  years  ago,  inclosed  a  piece  of  ground  from 
the  waste,  and  bnilt  a  cottage  on  it;  he  died  twenty-nine  ^'ears  ago,  and 
after  that  his  widow  and  daaghtor  lived  on  the  premises  till  the  death  of 
the  former,  a  month  before  the  trial :  it  was  held,  in  ejectment  by  A.'s 
eldest  son,  that  his  claim  was  barred  unless  the  jnry  were  satisfied  that 
his  mother  held  the  premises  by  his  permission  and  not  adversely.  {Doe  d. 
Pritchardy.  Jauncei/,  8  Car.  &  P.  99.)  If  a  person  makes  an  encroach- 
ment from  the  waste  and  dies  within  twenty  years,  this  encroachment  (ex- 
cept as  against  the  rightful  owner)  descends  to  his  heir,  and  does  not  go  to 
his  executor.    {lb.) 

If  a  tenant  makes  an  encroachment  adjoining  to  the  farm  he  rents,  this 
encroachment  will  be  for  the  benefit  of  his  landlord,  unless  it  appear  clearly, 
from  some  act  done  at  the  time,  that  the  tenant  intended  to  make  the 
encroachment  for  his  own  benefit,  and  not  to  hold  it  as  he  held  the  farm. 
(^Doe  d.  Lewis  v.  Bees,  6  Car.  &  P.  610;  Doe  d.  Challoner  y.  Davien,  1  Esp. 
461;  Bfyan  d.  Child  v.  Wintvood,  1  Taunt.  208;  Doe  d.  WaU  v.  Morris,  2 
Bing.  N.  C.  189 ;  2  Scott,  276.  See  ante,  pp.  48, 49. )  As  to  when  encroach- 
ments by  the  tenant  on  the  waste  do  not  belong  to  the  landlord,  see  Doe  d. 
Colclongh  y.  Mulliner,  1  Esp.  460.  Primd  fame,  every  enclosure  made  by  a 
tenant  adjoining  the  demised  premises  is  presumed  to  be  made  by  him  for 
the  benefit  of  the  landlord;  but  this  presumption  may  be  rebutted  by  evi- 
dence. If  a  lessee  inclose  land  which  is  near  the  demised  premises,  as  being 
part  of  the  premises  comprised  in  his  lease,  this  is  not  an  adverse  possession 
against  his  landlord,  and -a  twenty  years'  possession  by  him  will  not  enable 
him  to  retfdn  possession  of  the  inclosed  land  against  his  landlord.  ( Doe  d. 
Dunraven  v.  Williarns,  7  Car.  &'P.  332;  Do^  d.  Harrison  v.  Murrell,  8 
Car.  &  P.  134.     Ante,  p.  48.) 

Possession  for  twenty  years,  though  gained  by  manifest  wrong,  and  though 
liable  to  be  defeated  by  the  entry  of  the  rightnil  owner,  is  a  title  as  against 
strangers  (,Doe  d.  Payne  v.  Webber,  1  Ad.  &  Ell.  119;  8  Nev.  &  M.  746; 
Doe  y.  Parke,  4  Ad.  &  Ell.  816),  and  consequently  confers  on  the  possessor, 
on  ouster  or  trespass  by  a  stranger,  the  ordinary  remedies  for  such  injuries, 
notwithstanding  it  may  be  apparent  to  the  court  that  the  rightful  title  is  in 
another.  (See  8  Man.  &  B.  112,  n.)  A  party  who  has  a  possession  for 
twenty  years  has  a  good  title  against  any  one  coming  in  after,  unless  the 
latter  shows  title.  \Doe  d.  Danson  v.  Parke,  4  Ad.  &  Ell.  818;  per  Lord 
Denman.  See  Doe  d.  Smith  v.  Webber,  1  Ad.  &  Ell.  119.)  Before  the 
stat.  3  &  4  Will.  4,  c.  27,  if  no  other  title  appeared,  a  clear  possession  of 
twenty  years  was  strong  presumptive  evidence  of  a  fee.  ( Doe  d.  Tarzwell 
V.  Barnard,  Cowp.  595.)  Possession  of  land  for  any  .term  less  than  twenty 
years  by  a  feoffee  is  not  presumptive  evidence  of  livery  of  seisin.  ( Doe  d. 
Wilkins  v.  Cleveland,  9  B.  &  C.  864;  4  M.  &  R.  666;  Doe  d.  Lenns  r. 
Davies,  2  Mees.  &  W.  503. )  Where  a  plaintiff  in  ejectment  proved  twenty 
years'  possession  immediately  preceding  that  for  ten  years  by  the  defendant, 
it  was  held  that  the  former  was  entitled  to  recover,  as  his  earlier  possession 
must  prevail.  (Doe  d.  Harding  v.  Cooke,  7  Bing.  846;  5  Moore  &  P.  181. 
See  also  Stocker  v.  Berny,  1  Ld.  Kaym.  741;  2  Salk.  421;  1  Burr.  119.) 

The  effect  of  3  &  4  Will.  4,  c.  27,  s.  2,  is  to  put  an  end  to  all  questions  and 
discussions  whether  the  possession  of  the  lands,  &c.,  be  adverse  or  not,  and 
if  one  party  has  been  in  the  actual  possession  for  twenty  years,  whether 
adversely  or  not,  the  claimant,  whose  original  right  of  entry  accrued  above 
twenty  years  before  bringing  the  ejectment,  is  barred  by  this  section. 
(Culiey  V.  Doe  d.  Taylorson,  3  P.  &  Dav.  648;  11  Ad.  &  Ell.  1008.) 
What  is  adverse  possession  has  generally  no  operation  except  with  rega^ 
to  the  15th  section.  Sir  E.  Sugden,  L.  C,  said,  "  Under  the  new  act  pos- 
session gives  the  right,  and  not  only  gives  the  right,  but  transfers  the 
estate.  All  former  statutes  barred  the  remedy,  but  did  not  bar  the  estate; 
they  did  not  create  an  estate,  although  they  enable  the  party  to  hold 
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against  all  the  world.  Bnt  the  new  statute  in  point  of  fact  gives  the  estate,  3^4  Will.  4, 
to  recoTer  which  the  remedy  is  barred,  for  it  bars  the  remedy  and  binds  c,  27,  t.  2. 
the  estate;  and  if  the  five  years  have  elapsed  under  the  16th  section— if  — ' 
the  possession  was  what  was  called  adverse,  because  possession  would  give 
a  good  title  under  the  act,  unless  the  party  could  bring  his  case  within 
some  of  the  exceptions  in  the  subsequent  section — the  estate  is  transferred, 
and  the  remedy  is  barred.*'  (^Incorporated  Society  r,  Ricluirdft  1  Connor 
&  U  84,  85;  1  D.  &  War.  289,  and  see  Sugd.  R.  P.  Stat.  77,  2nd  ed.) 
Lord  Denmauy  C.  J.,  said,  **  We  are  all  clearly  of  opinion. that  the  2nd  and 
3rd  sections  of  the  stat.  3  &  4  Will.  4,  c.  27,  have  done  away  with  the 
doctrine  of  non^adverse  possession;  and  except  in  cases  falling  within  the 
15Ui  section  of  the  act  (see  po9t\  the  question  is,  whether  twenty  years 
have  elapsed  tince  tlie  right  accrued^  whatever  be  the  nature  of  the  posses- 
sion." {Nepean  v.  Doc  d.  Knight^  2  Mees.  &  W.  911.  See  Doe  d.  Higgin- 
hatham  v.  Barton^  3  P.  &  Dav.  198;  Jack  v.  WaUh,  4  Ir.  L.  R.  254.)  It 
is  perfectly  settled,  that  adverse  possession  is  no  longer  necessary  in  the 
sense  in  which  it  was  formerly  used,  but  that  mere  possession  may  be  and 
is  sufficient  under  many  circumstances  to  give  a  title  adversely;  and 
although,  perhaps,  now,  do  better  expression  than  adverse  possession  can 
be  used,  yet  it  is  not  adverse  in  the  sense  in  which  that  phrase  was  used 
before  this  act  was  passed.  (Dean  of  Ely  v.  Bliss,  2  De  G.,  M.  &  G.  476, 
477.) 

Some  of  the  principles,  however,  laid  down  in  the  old  cases  on  adverse  Adverae  powics- 
poasession  have  been  acted  on  in  recent  cases.    Thus,  in  Thomas  v.  Tfiomas  "^p"  **"**  *  **  * 
(2  K.  &  J.  83),  Wood,  V.-C,  applied  and  acted  on  the  principle  that  posses-  ^^  *»®*  ^^*  . 
sion  is  never  considered  adverse  if  \t  can  be  referred  to  a  lawf  a  I  ti  tie.    ( Doe  v. 
Bright  Ken,  10  East,  683.)    In  Pelly  v.  Bascombe  (4  Giff.  394),  Stnart,  • 

V.-C,  said,  «  One  effect  of  the  statute  3  &  4  Will.  4,  c.  27,  is  materially  to 
alter  the  law  as  to  what  is  called  adverse  pos&ession.  The  present  state  of 
the  law  is  as  follows:  The  fact  of  a  person  receiving  the  rents  of  a  property 
raises  a  presumption  that  he  receives  them  in  the  oiaracter  of  owner;  but 
this  presumption  may  be  rebutted  in  many  ways.  It  may  be  rebutted  by  ' 
express  evidence  to  the  contrary;  by  evidence  affecting  the  person  who  has 
entered  into  possession,  or  by  evidence  of  the  mode  in  which  he  has  dealt 
with  the  rents."  In  that  case  accordingly  where  a  father  seised  of  land 
made  a  will  invalid  as  to  real  estate  wherebv  he  appointed  his  brother  to 
whom  he  was  indebted  executor,  and  died  leaving  two  infant  daughters, 
and  the  uncle  entered  upon  the  real  estate  and  kept  down  the  interest  on  a 
mortgage,  and  laid  out  considerable  sums  on  improvements,  it  was  held 
that  Sie  possession  of  the  uncle  could  not  be  treated  as  having  been  adverse 
to  his  nieces.  This  decision  was  affirmed  on  appeal.  (13  W.  R.  306.) 
Before  the  act  3  &  4  Will.  4,  c.  27,  the  possession  of  a  cestui  que  trust 
was  not  at  law  adverse  to  the  title  of  the  trustee  {Smith  v.  Xing,  16  East, 
283),  and  the  same  has  been  held  since  the  act.  {Drummond  v.  Sant, 
L.  R.,  6  Q.  B.  .763.)  It  was  said  that  in  the  case  of  a  mortgagee  the 
doctrine  of  adverse  possession  had  been  revived  by  7  Will.  4  &  1  Vict.  c.  28. 
(ZW  V.  i^yrtf,  17  Q.  B.  366.)  ■  " 

Wliere  a  landlord  had  set  apart  a  portion  of  his  property,  and  built  a 
schoolhouse  upon  it,  and  appointed  a  schoolmaster,  who  was  paid  an  annual 
stipend  by  the  landlord,  and  was  also  paid  by  subscription  and  by  the 
scholars,  and  the  schoolmaster  was  permitted  to  occupy  these  premises  for 
the  purpose  of  the  school:  it  wa?  held,  that  such  occupation  for  upwards 
of  twenty  years  did  not  give  the  schoolmaster  an  adverse  right  against  the 
landlord;  for  his  occupation  was  the  occupation  of  the  landlord,  he  being 
in  the  situation  of  a  servant.  (^Lessee  of  Moore  v.  Doherty,  6  Ir.  L.  R  449; 
see  Lessee  of  Ellis  v.  Crawford,  6  Ir.  L.  R.  404 ;  Lessee  of  Montmoreney 
V.  Walsh,  4  Ir.  L.  R.  264.)  Where  a  solicitor  received  the  rents  of  a 
mortgaged  property  it  was  held  that  the  possession  was  that  of  the  client, 
and  that  time  did  not  run  against  the  client  (  Ward  v.  Carttar,  L.  R., 
1  £q.  29.)  A  principal  may  acquire  a  possessory  title  to  real  estate  by 
receiving  the  rents  for  twenty  years  through  an  agent,  although  that  agent 
is  the  person  reallv  entitled  to  the  estate.  ( Williams  v.  Pott,  L.  R., 
12  Eq.  149.) 


154 

3  *J-  4  Will,  4, 
e,  27,  t,  2. 


Rlglita  of  claimant 
tu  take  poMCssIon. 


Limitation  of  Actions  and  Suits. 

If  a  person  to  whom  a  particolar  estate  is  given  by  will  for  his  life,  takes 
possession,  and  is  allowed  to  keep  as  part  of  that  estate  something  not 
strictly  belonging  to  it,  he  cannot  set  up  a  title  as  gained  by  adverse 
possession  against  the  remainderman.  (^Afutee  r.  Alelnu,  1  H.  &  N.  225 ; 
26  L.  J.,  Ex.  5.  See  Hawktbee  v.  Hawkshee^  11  Hare,  231;  Yem  v. 
Edfcards,  1  De  G.  &  J.  598.)  The  landlord  of  A.  ^nd  B.,  adjacent  closes, 
mortgaged  them,  and  afterwards  demised  A.  The  tenant  of  A.  built  upon 
B.  without  leave  of  the  landlord,  who,  on  permission  bcuig  asked,  refused 
it,  saying  he  had  granted  rights  over  B.  to  the  occupier  of  other  adjoining 
lands.  The  tenant  held  both  A.  and  B.  for  twenty  years,  paying  rent  to 
the  landlord  under  the  demise  of  A.,  but  not  expressly  in  respect  of  B.  It 
was  held,  that  on  this  evidence,  he  might  insist  as  against  the  landlord  on 
a  twenty  years*  occupation  of  B.  within  tbe  3  &  4  Will.  4,  c.  27,  ss.  2  and  3. 
(Doe  d.  Baddeley  v.  Mastey,  17  Q.  B.  373.)  One  who  occupies  as  his 
own  land  belonging  to  another,  and  before  the  expiration  of  twenty  years 
becomes  tenant  to  the  latter  of  land  adjacent  to  the  land  so  occupied,  does 
not  thereby  change  the  character  of  his  possession,  but  can  whilst  he 
remains  tenant  acquire  as  against  his  landlord,  a  prescriptive  title  to  the 
land  first  occupied  by  him.    (Dixon  v.  Baty^  L.  R.,  1  £x.  259.) 

As  to  what  acts  amount  to  possession,  see  the  note  to  sect.  3  (  pogt)\  as  to 
the  effect  of  certain  acts  in  creating  or  determining  a  tenancy  at  will,  see 
the  note  to  sect.  7  {posty^  and  as  to  possessory  titles  under  3  &  4  Will.  4, 
c.  27,  see  the  note  to  sect.  34  (post). 

It  would  seem  that  every  claimant  who  has  such  a  right  of  possession  as 
would  entitle  him  to  maintain  ejectment,  is  still  competent  to  take  posses- 
sion, of  his  own  authority,  if  he  can  do  so  without  committing  a  breach  of 
the  peace.  (Taylor  v.  Cole,  3  T.  R.  292;  Taunton  v.  Cottar,  7  T.  R.  431 ; 
Jiex  V.  Wilson,  8  T. R.  367;  BogersY.  Pitcher, 6  Taunt.  202;  1  Marshall, 
641 ;  Turner  v.  MeymoU,  1  Bing.  158 ;  7  Moore,  674;  Co.  Litt.  246  b ;  1 
Mann.  &  Ry.  221,  n.  (0) ;  5  Nev.  &  M.  164 ;  Reg.  v.  Kemlands,  4  Jurist, 
822;  Perry  v.  Mtzhowe,  8  Q.  B.  757.) 

It  was  once  held  that  the  landlord  could  not  acquire  lawful  possession  by 
a  forcible  entry  after  the  expiration  of  the  term.  ( Newton  v.  ffarland,  1 
M.  &  Gr.  644;  see  Hey  v.  Moorehouse,  6  Bing.  N.  C.  52;  Butcher  v. 
Butcher,  7  B.  &  C.  402.)  But  the  contrary  has  since  been  decided. 
(Harvey  v.  Bridges,  14  M.  &  W.  437;  Pollen  v.  Brewer,  7  C.  B.,  N.  S. 
371.)  A  proviso  for  re-entry  may  be  so  framed  as  expressly  to  justify  the 
lessor  on  breach  of  any  of  the  covenants  in  forcibly  resuming  possession  of 
the  premises  and  expelling  the  tenant.  (Xavanagh  v.  Gudge,  7  M.&  Gr. 
316.) 


When  the  right 
fihall  be  deemed  to 
have  fliBt  aocraed. 

• 

In  cose  of  an  estate 
in  pouetalon, 


on  dUipoesoafdon, 


on  ftbatement  or 
death, 


When  Right  shall  be  deemed  to  have  first  accrued. 

S.  In  the  construction  of  this  act,  the  right  to  make  an  entrj 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall 
be  deemed  to  have  first  accrued  at  such  time  as  hereinajfler  is 
mentioned ;  (that  is  to  saj,)  when  the  pei*son  claiming  suck 
land  or  rent,  or  some  person  through  whom  he  claims,  shall,  in 
respect  of  the  estate  or  interest  claimed,  have  been  in  possession 
or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed, 
or  have  discontinued  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dis- 
possession or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was  so  received  (/) ;  and 
when  the  person  claiming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  some  deceased  person  who  shall  have  con- 
tinued in  such  possession  or  receipt  in  respect  of  the  same 
estate  or  interest  until  the  time  of  his  death,  and  shall  have  been 
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the  last  person  entitled  to  such  estate  or  interest  who*  shall  have   8^4  Will.  4, 
been  in  such  possession  or  receipt,  then  such  right  shall  be      g.  27,  i.  8. 
deemed  to  have  first  accrued  at  the  time  of  such  death  (m)  ;  and 
when  the  person  claiming  such  land  or  rent  shall  claim  in  re-  on  aiienmtion : 
spect  of  an  estate  or  interest  in  possession  granted,  appointed  or 
otherwise  assured  bjany  instrument  (other  than  a  will)  to  him, 
or  some  person  through  whom  he  claims,  bj  a  person  being,  in 
respect  of  the  same  estate  or  interest,  in  the  possession  or  re- 
ceipt of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been 
in  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  at  which  the  person,  claiming 
as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instru- 
ment (n) ;  and  when  the  estate  or  interest  claimed  shall  have  in  ca«e  of  futai* 
been  an  estate  or  interest  in  reversion  or  remainder,  or  other  "^'^•^ 
future  estate  or  interest,  and  no  person  shall  have  obtained 
the  possession  or  receipt  of  the  profits  of  such  laud,  or  the 
receipt  of  such  rent  in  respect  of  such  estate  or  interest,  then 
snch  right  shall  be  deemed  to  have  first  accrued  at  the  time 
at  which  such  estate  or  interest  became  an  estate  or  interest 
in  possession  (o)  ;  and  when  the  person  claiming  such  land  or  id  cum  of  tor- 
rent, or  the  person  through  whom  he  claims,  shall  have  be-  ii'^Sution?^** 
come  entitled  bj  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  be  deemed  to  have  first  accrued  when 
snch  forfeiture  was  incurred,  or  such  condition  was  broken  (  p), 

{I)  The  first  branch  of  sect.  8  deals  with  cases  of  discontinaance  of  pos-  (i)  Disoontinu- 
session  of  land  and  discontinuance  of  receipt  of  rent.  *"2  ^poi6«Mion 

This  statate  does  not  apply  to  cases  of  want  of  actual  possession,  bnt  to  ^ 
those  cases  only  where  the  owner  has  been  ont  of  it  and  another  party  has  ^^i^JiletSoa 
been  in  possession  for  the  prescribed  time,  for  there  must  be  both  absence  by  another. 
of  possession  by  the  person  who  has  the  right  and  actual  possession  by 
another,  whether  adrerse  or  not,  to  be  protected,  to  bring  the  case  within 
the  statute.  Therefore,  where  in  1725  the  owner  in  fee  of  a  close,  with  a 
stratum  of  coal  and  other  minerals  under  it,  conveyed  the  surface  to  A. 
(under  whom  the  plaintiff  claimed),  excepting  the  minerals  to  himself,  his 
heirs  and  assigns,  and  reserving  liberty  to  enter  and  get  them,  and  the  right 
of  entry  had  not  been  exercised  for  more  than  forty  years  b^  the  owner,  but 
no  other  person  had  worked  or  been  in  possession  of  the  mines,  such  owner 
was  not  barred  by  this  section.  (Smith  v.  Lloyd,  9  Exch.  562;  23  L.  J., 
Ex.  194;  2  W.  R.  271.)  Where  by  an  indenture,  dated  19th  October,  1738, 
certain  lands  were  granted,  excepting  the  mines,  and  with  liberty  for  the 
grantor,  his  heirs  and  assigns,  to  enter  for  working  them:  it  was  held,  that 
the  grantor's  right  was  not  barred  or  extinguished  by  his  omitting  to  work 
the  mines  for  twenty  years,  the  original  i>o8scssion,  whatever  that  was, 
having  remained  unaltered,  and  no  act  having  been  done,  or  claims  made, 
at  variance  or  inconsistent  with  the  right  of  the  grantor  and  his  heirs :  the 
court  construed  the  words  "  discontinuance  of  possession,''  in  the  statute,  to 
mean  an  abandonment  of  possession  by  one  person,  followed  by  the  actual 
possession  of  another  person;  for  if  no  one  succeed  to  the  possession 
vacated  or  abandoned,  there  could  be  no  one  in  whose  favour  or  for  whose 
protection  the  act  could  operate.  To  constitute  discontinuance  there  must 
oe  both  dereliction  by  the  person  who  has  the  right,  and  actual  posses- 
sion,  whether  adverse  or  not,  to  be  protected.  {M^DonTiell  r.  M*Mnty, 
10  Ir.  L.  R.  514.  See  also  Rimington  v.  Ckmnon,  12  C.  B.  l^pogt,)  To 
bring  a  case  within  the  statute,  possession  must  be  by  the  person  wishing 
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3  >  4  ^rill  4  to  assert  the'statate,  and  not  by  third  persons,  or  bj  the  custody  of  the  law. 

e.  27,  9.  3.   '  iHomlin  v.  Sheppard,  19  W.  R.  253.) 
- A  road,  the  soil  and  freehold  of  which  were  in  A.,  ran  from  a  highway  to 

mmmfltfiy^*^       *  ^®^^-    "^^^  ^*°^  "P°"  ^^^  ®^^®  ^^  *^®  ^^  belonged  to  B.    B.  built  a 
'*"'*''^'  wall  along  the  high  road  across  the  mouth  of  the  road  to  the  well,  leaving 

a  stile  for  foot  passengers,  and  levelled  the  fences  on  each  side  of  the  road. 
There  was  a  dispute  as  to  whether  those  acts  of  B.  had  been  done  twenty 
years  before  the  action  was  brought.  Upon  the  trial  of  an  action  of  trespass 
brought  by  A.  against  B.,  the  jury  was  unable  to  agree  whether  the  acts  of 
B.  had  been  done  within  twenty  years,  but  found  that  the  public,  down  to 
the  commencement  of  the  action,  had  exercised  a  right  of  way  to  the  we]l, 
since  the  erection  of  the  stile  on  foot,  and  before  with  horses  and  carriages. 
The  judge  thereupon  discharged  them  from  a  finding  upon  the  time  when 
B.'s  acts  were  done,  and  directed  a  verdict  for  the  plaintiff :  it  was  held 
{Pigotf  C.  B.,  dissenting ),  that  this  was  a  misdirection,  and  that  if  B/sacLs 
were  done  more  than  twenty  years  before  the  action  was  brought,  A.*s  title 
was  barred  by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27.  ( Ibttenluim 
V.  Byrne,  12  Ir.  C.  L.  R.  376.) 

As  to  what  acts  constitute  possession  of  a  ditch,  see  Searhy  v.  Tottenham 
Railway  Company  (L.  R.,  5  Eq.  409);  of  a  boundary  wall,  Phillipson  v. 
Oibhon  (L.  R.,  6  Ch.  428) ;  of  a  gravel  pit  and  road,  Smith  v.  Stocks 
(17W.  R.  1135). 

The  inference  of  abandonment  of  right  from  non-user  is  not  applicable 
to  the  case  of  mines.  {Seaman  v.  Vawdrey,  16  Ves.  890.)  Trespass  for 
breaking  and  entering  the  plaintiff's  closes  and  digging  minerals  therein. 
Pleas,  first,  not  guilty;  secondly,  not  possessed;  and  thirdly,  a  plea  justifying 
the  trespasses  by  the  defendant  as  assignee  of  a  lease  of  the  minerals  for 
ninety-nine  years,  granted  by  the  owner  in  1821.  Replication,  that  the 
right  to  make  an  entry  did  not  first  accrue  to  the  defendant  within  twenty 
years  next  before  the  making  of  the  said  entry.  It  appeared  in  evidence 
that  from  1816,  B.  was  in  possession  of  the  close  under  a  lease,  in  which 
there  was  no  reservation  of  the  mines.  In  1821,  the  owner  granted  a 
separate  lease  of  the  minerals  to  B.  and  F.  for  ninety-nine  years,  under 
whom  the  defendant  claimed.  In  1847,  the  mines  were  first  worked :  it 
was  held,  that  B.  was  in  possession  of  the  mines  before  1821,  by  reason  of 
his  being  in  possession  of  the  surface  as  lessee  under  a  lease,  without  reser- 
vation of  the  mines ;  and  that  such  possession  enured  for  the  benefit  of 
himself  and  P.  on  the  granting  of  the  lease  of  1821 ,  so  as  to  make  himself 
and  P.  possessed  of  the  mines  from  1821  under  that  lease,  and  not  to  leave 
the  efi^ect  of  that  lease  to  be  the  granting  of  a  mere  interesse  termini. 
{Keyse  v.  Powell,  2  Ell.  &  Bl.  132 ;  17  Jur.  1052;  22  L.  J.,  Q.  B.  305.  > 
It  was  held  further,  on  the  third  issue,  that,  although  the  plea  confessed 
the  possession  to  be  in  the  plaintiff  at  the  time  of  the  alleged  trespass  in 
1847,  yet  that  the  defendant  was  not  confined  to  rely  upon  the  right  of  entry 
which  accrued  to  him  in  1821,  but  might  rely  on  a  supposed  dispossession 
within  twenty  years  before  1847,  and  his  right  of  immediate  re-entry  there- 
upon.   (Ibid) 

Acts  of  trespass  by  working  coal,  of  which  the  then  owner  of  the  coal- 
mine was  ignorant,  were  held  not  to  constitute  adverse  possession  of  the 
mine  within  this  statute.    {Earl  of  Dartmouth  v.  Spittle,  19  W.  R.  444.) 

In  order  to  prove  possession,  in  an  ejectment  for  mines,  it  is  not  suffi- 
cient to  show  that  the  lessor  of  the  plaintiff  was  lord  of  the  manor;  an  actual 
possession  of  them  within  twenty  years  must  be  proved.  {Rieh  v.  Johnson, 
Str.  1142.)  A  verdict  for  the  plaintiff  in  trover  for  lead  dug  out  of  a  mine 
will  not  prove  possession  of  the  mine,  for  trover  may  be  brought  on  pro- 
perty witnottt  possession.  (Bull.  N.  P.  102 ;  Adams  on  Ejectment,  263, 
4th  ed.) 

Lord  St.  Leonardo  is  of  opinion  that  the  expression  *'  in  receipt  of  the 
profits  of  anv  land,"  is  used  in  the  act  in  conjunction  with  the  words  ''  in 
possession  of  the  land,"  to  denote  not  the  receipt  of  rent  from  a  tenant,  but 
the  receipt  of  the  actual  proceeds  of  the  land.  (R.  P.  Stat.  47.)  By 
section  35,  the  receipt  of  the  rent  payable  by  any  tenant  from  year  to  year, 
or  other  lessee,  is,  against  such  lessee  or  any  person  claiming  under'  him 
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(bot  sabject  to  the  lease),  the  receipt  of  the  profits  of  the  land  for  the 
porposes  of  this  act. 

Where  a  copyhold  tenant  had  not  paid  his  fine,  and  the  lord  had  seized 

qfuntsqttej  and  thirty-seyen  years  expired,  and  the  heir  of  the  tenant  Selxan  qvcwque, 

offered  the  fine,  and  then  filed  a  bill  to  compel  admittance ;  it  was  argned, 

that  time  ought  to  nm  from  the  date  of  the  offer,  bnt  it  was  held  that 

time  ran  from  the  date  of  the  seizure,  on  the  ground  that  it  was  the  dnty 

of  the  copyhold  tenant  to  pay  the  fine.    ( Walters  y.  Webb,  L.  R.,  5  Ch. 

531.) 

As  to  the  party  upon  whom  the  onus  lies  of  proying  the  commencement 
of  the  wrongful  possession,  see  Poole  y.  Griffith,  15  Ir.  C.  L.  R.  239, 
277. 

Where  a  party  has  been  in  receipt  of  rent  and  afterwards  discontinues 
such  receipt,  the  statute  fixes  the  jMint  from  which  the  twenty  years  are  to 
date  at  the  day  on  which  the  last  payment  of  rent  was  made,  and  the  party 
claimine  has  not  the  option  of  calculating  from  the  time  when  he  discon- 
tinned  the  receipt  of  rents.  In  this  case  the  defendant  was  entitled  to  an 
ancient  qnit  rent,  payable  annually  at  Michaelmas  out  of  certain  land  held 
of  his  manor.  All  the  rent  whicn  accrued  due  to  Michaelmas,  1824,  was 
duly  paid ;  the  last  payment  haying  been  made  on  the  15th  January,  1825. 
No  rent  was  paid  after  that  date,  and  on  the  15th  May,  1846,  the  defendant 
distrained  for  six  years*  arrears  of  rent  accrued  due  up  to  Michaelmas,  1844; 
and  it  was  held,  that  at  the  time  of  the  distress  his  title  to  this  rent  had  been 
extinguished  by  lapse  of  time.  (  Owen  y.  De  JBeavvoir,  16  Mees.  &  W.  547, 
affirmed  6  Ex'ch.  166;  19  L.  J  ,  Ex.  177.  See  pott,  s.  34,  n.)  A  person 
dispossessed  of  land  is  allowed  twenty  years  from  the  time  of  his  being 
dispossessed,  and  during  all  that  period  he  may  bring  his  ejectment.  But 
a  person  disseised  of  rent  has,  according  to  the  a^ye  case,  only  twenty 
years  from  the  last  payment ;  and  so,  if  an  annual  rent  has  been  paid  on 
the  day  on  which  it  became  due,  and  afterwards  unjustly  withheld,  the  party 
aggrieyed  has  only  nineteen  years,  instead  of  twenty,  during  which  he  can 
bring  his  action  or  distrain ;  for  during  the  first  year  of  the  twenty  it  is  plain 
that  he  has  no  right  of  distress  or  action  at  all.  {Per  P^rke,  B.,  8,  C, 
16  Mees.  &  W.  565.) 

Where  an  old  rent-charge  had  always  been  receiyed  from  the  occupier  of 
one  part  of  the  premises  charged,  and  then  for  the  first  time  had  been 
leyied  by  distress  on  the  occupier  of  another  part,  which  for  more  than 
twenty  years  had  been  in  a  separate  ownership,  and  the  owner  or  occupier 
of  which  had  never  paid  the  rent  before ;  it  was  held,  that  the  right  to  dis- 
train for  the  rent  on  the  latter  portion  of  the  premises  was  not  barred 
by  this  statute.  ( Woodcock  y.  IMterton,  12  W.  R.  865 ;  cf.  Archbithop 
of  Dublin  y.  Lord  Tnmlesion,  12  Ir.  Eq.  R.  251.)  Where  the  rents  of 
mines  are  resenred  by  means  of  payment  of  produce  in  specie,  the  produce 
will  be  considered  as  accruing  to  the  lessor  at  the  time  of  receiving  such 
produce,  and  not  at  the  time  of  the  sale  of  it :  and,  therefore,  time  will 
run  under  the  statute  from  the  receipt,  and  not  from  the  sale.  (Denyt  ▼. 
Shuvkburgh,  4  Y.  &  Ck)ll.  42.  See  McDonnell  y.  WKinty,  10  Ir.  L.  R. 
614.) 

(m)  The  second  branch  of  section  3,  deals  with  cases  where  wrongful 
possession  commenced  on  the  death  of  a  rightful  owner.  *'  Thus  where  A., 
seised  in  fee  in  possession  dies  either  intestate,  ^  leaving  B.  his  heir,  or 
having  devised  to  B.  in  fee  or  for  a  less  estate  {sed  qu.,  Jamee  y.  Salter, 
8  Bing.  N.  C.  544),  and  C,  a  stranger,  first  obtains  possession  after  the 
death  of  A.,  the  time  runs  against  B.  from  A.'s  death,  and  not  from  G.'s 
entry."    (1  Hayes,  Conv.  248.) 

Ix>rd  St,  Leonards  seems  to  be  of  opinion,  that  a  rent  newly  created  by 
will  (as  in  James  t.  Salter,  3  Bing.  N.  C.  544),  would  fall  within  this 
second  branch  of  section  3.  (R.  P.  Stat.  22.)  But  this  opinion  is  questioned. 
(Darb.  &  Bos.  Stat.  Lim.  228.) 

A,  let  land  to  B.  by  parol  from  year  to  year,  reserving  rent  payable  in 
March  and  November.  The  last  payment  of  rent  was  in  March,  1846:  A. 
died  in  December,  1846,  the  rent  which  became  due  in  November,  1846, 
not  having  been  paid.    B.  retained  possession,  and  in  ejectment  brought 
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bj  A.'s  heir  in  October,  1866,  it  was  held  that  time  ran,  ander  section  8, 
from  the  last  payment  of  rent,  and  not  from  A.'s  death  under  section  8 ; 
and  that  even  if  section  3  applied,  A.  was  not  shown  to  have  continued  in 
receipt  of  the  rent  till  the  time  of  her  death,  so  as  to  bring  the  case  within 
it.    {Baines  v.  Lwnley,  16  W.  R.  674.) 

(n)  The  third  brancn  of  sect.  3  deals  with  cases  where  wrongful  posses- 
sion commenced  on  alienation  by  a  rightful  owner.  On  the  constmctiou 
of  the  words  '*  other  than  a  will "  in  this  branch,  see  Jameg  y.  Salter,  3 
Bing.  N.  C.  544. 

On  the  trial  of  an  ejectment  for  certain  undivided  shares  of  a  messuage 
and  lands  in  Kent,  before  Lord  Denman,  C.  J.,  at  the  Maidstone  Spring 
Assizes,  1846,  it  appeared  that,  in  1766,  the  owner  in  fee  of  the  premises 
had  mortgaged  them  to  one  Hubbard  for  a  term  of  600  years.  In  the  fol- 
lowing year  Hubbard  became  the  absolute  purchaser  in  fee  ;  and  the 
residue  of  the  term  was  at  the  same  time  assigned  to  one  Holyhead  (since 
deceased),  in  trust  for  Hobbard,  and  to  attend  the  inheritance.  A  limited 
administration  of  this  term,  as  part  of  the  goods  of  Holyhead,  had  been 
taken  out  by  the  lessor  of  the  plaintiff  in  1843  ;  and  be  brought  this  eject- 
ment on  behalf  of  the  infants,  who  claimed  title,  through  Hubbard,  to  the 
beneficial  interest  in  four-ninths,  undivided  shares,  of  the  property,  their 
title  being  denied  by  the  defendants,  who  also  claimed  through  Hubbard. 
Holyhead  bad  never  been  in  possession,  nor  had  Hubbard  before  he  be- 
came owner  in  fee.  The  defendants  objected  that  the  right  of  entry  was 
barred  by  the  2nd  section  of  this  act.  The  verdict  was  for  the  plaintiff, 
with  leave  for  the  defendants  to  move  to  enter  a  nonsuit.  The  court 
decided  that  the  lessor  of  the  plaintiff  was  barred  by  the  2nd  and  Srd  sec- 
tions of  the  act.  Patteson,  J.,  would  not  say  that  the  words  of  the  3rd 
section,  as  to  persons  claiming  on  alienation,  which  have  been  referred  to, 
are  specially  pointed  to  the  case  of  trustee  and  cestvi  que  trust ;  but  they 
certainly  seem  to  be  very  applicable.  Now,  if  the  termor  could  have 
brought  ejectment  twenty  years  before  this  action  was  brought,  there  is  an 
end  of  the  case  ;  ^r  this  action  was  not  brought  within  five  years  after  the 
passing  of  stat.  3  &  4  Will.  4,  c.  27,  so  as  to  be  within  the  saving  of  the 
15th  section.  The  Srd  section  seems  clear ;  and  there  is  nothing  in  any 
other  part  of  the  act  to  militate  against  our  construction  of  it  (^Doe  d. 
Jacobs  Y.  Phillips,  10  Q.  B.  130.)  The  Court  of  Common  Pleas  did  not 
consider  the  case  last  cited  as  binding  on  them,  but  expressed  an  opinion 
that  the  case  of  a  eestid  qtie  trust  holding  possession  of  land  under  a 
trustee  does  not  fall  within  this  clause,  which  is  meant  to  apply  to  cases 
where  the  person  holding  the  land  does  not  hold  it  under,  or  in  privity  with, 
the  person  in  whom  the  right  of  entry  is  supposed  to  be.  The  cestvi  que 
trust,  in  such  a  case,  holds  possession  under  the  trustee  and  under  the 
protection  of  the  instrument  by  which  the  estate  is  conveyed  to  the  trustee. 
It  cannot,  therefore,  be  said  that  it  is  a  case  in  which  no  person  entitled 
under  the  instrument  has  been  in  possession,  for  the  cestui  que  trust  has 
been  in  possession  under  the  instrument.  It  was  held  that  the  cestui  que 
trust  was  tenant  at  will  to  his  trustee,  unaffected  by  sect  7  ;  and  that  whilst 
the  estate  at  will  remained,  the  stetnte  did  not  operate.  ( Oarrard  v.  Tuck, 
8  C.  B.  231.)  See  further  as  to  the  possession  of  the  cestui  qtte  trust, 
Ihrummond  v.  Sant,  L.  R.,  6  Q.  B.  763,  and  the  note  to  sect.  25,  pest, 

{o)  The  fourth  branch  of  sect.  3,  together  with  sects.  5  and  20,  deal  with 
future  intereste. 

The  words  in  thitf  branch  of  sect.  3,  *'  or  other  future  estate  or  interest*' 
were  said  to  be  large  enough  to  comprehend,  and  would  comprehend,  all 
executory  devises.  {James  v.  Salter,  3  Bing.  N.  C.  554,  ante,  p.  145. 
See  Doe  d.  Johnson  y.  Liver  sedge,  \  1  Mees.  &  W.  517,  post,  sect  20,  n., 
as  to  what  is  a  future  estate  within  these  words.) 

A.,  being  tenant  for  life  of  a  copyhold  estate,  and  B.  his  daughter 
tenant  in  tail  in  remainder,  joined  in  a  recovery  in  1778,  and  A.  surrendered 
to  the  use  of  himself  for  life,  remainder  to  the  right  heirs  of  the  survivor, 

A.  and  B.  shortly  afterwards  surrendered  to  a  bond  fide  purchaser  in  fee. 

B.  having  become  the  survivor  died  without  having  made  any  further  sur- 
render.   On  an  ejectment  by  her  heir-at-law  within  twenty  years  after  her 
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death,  it  was  held,  that  the  Statute  of  Limitations  did  not  applj,  inasmoch    3  <f-  4  Will.  4, 
as  B.'8  life  estate  passed  to  the  purchaser  ;  B.  therefore  ooald  not  enter,       o,  27,  t.  B. 

and,  as  the  contingent  remainder  coald  not  pass  by  the  surrender  {Doe  t. 

TomkiM,  11  East,  185  ;  Doe  v.  WiUon,  4  B.  &  Aid.  303),  the  heir-at-law 
had  no  right  of  entry  until  B.'s  death.  {Doe  d.  Baver stock  v.  Rolfe,  3 
Nev.  &  P.  648  ;  8  Ad.  &  £11.  650.) 

In  1788  estates  were  settled  by  marriage  settlement  to  the  use  of  the  wife 
for  life,  with  remainder  to  her  issue  in  tail,  with  remainder  to  the  settlor 
(whose  heiress  at  law  she  was)  in  fee.  In  1818,  bj  deeds  to  which  the  husband 
and  wife  and  their  only  son,  R.  G.,  were  parties,  and  by  a  recovery  suffered 
in  pursuance  thereof,  the  estates  were  limited  to  the  use  of  the  husband  for 
life,  remainder  to  the  wife  for  life,  remainder  to  R.  G.  the  son  for  life, 
remainder  to  his  issue  in  tail,  remainder  to  J.  F.  his  sister  for  life,  with 
other  remainders  oyer.  The  husband  died  Sn  1819,  the  wife  in  1822,  and 
K.  G.  in  1828  :  it  was  held,  that,  inasmuch  as  the  estate  of  J.  F.  was  carred 
out  of  the  estate  by  R.  G.,  she  had  the  same  period  for  bringing  an  eject- 
ment in  respect  of  any  estates  comprised  in  the  above  deeds,  as  he  would 
have  had  if  he  had  continued  alive,  viz.  twenty  years  from  the  year  1822, 
when  his  remainder  came  into  possession.  The  effect  of  the  deed  of  1818, 
and  of  recovery  was  to  bar  all  remainders  over,  and  to  create  new  estates 
out  of  his  estate  taiL    {Doe  d.  Curz&n  v.  EdnumdM^  6  Mees.  &  W.  295.) 

The  effect  of  the  statute  in  the  cases  (1),  where  the  owner  of  an  estate 
in  possession  grants  out  of  it  a  particular  estate  with  reversion  or  remain- 
den  following,  after  time  has  commenced  to  run  against  him  ;  (2),  where 
the  owner  of  an  estate  in  remainder,  deals  with  it,  while  time  is  running 
against  him  ;  and  ( 3),  where  a  tenant  for  life  and  remainderman,  deal  with 
the  estate  which  time  is  running  against  the  tenant  for  life,  is  discussed. 
(Darb.  &  Bos.  Stat.  Lim.  236—242.) 

Where  a  landlord  merely  omits  to  compel  his  lessee,  during  the  con- 
tinuance of  a  lease,  to  pay  rent  for  twenty  years,  and  there  hiu  been  no 
payment  to  any  other  person,  the  landlord  is  not  therefore  barred,  but  may 
recover  in  dectmcnt,  at  any  time  within  twenty  yeara  after  the  determina- 
tion of  the  lease.  {Doe  d.  Davy  v.  Oxenham,  7  Mees.  &  W.  131, 133, 134 ; 
see  Grant  y.  MIU,  9  M.  &  W.  118.)  The  former  case  was  followed  where 
the  lessor  of  the  plaintiff  in  ejectment  had  purchased  the  reversion,  subject 
to  a  lease  for  years,  at  a  rent  of  4Z.  and  to  an  annuity  of  4^.,  and  the  tenant 
in  poseession  under  the  lease  had  paid  the  sum  of  42.  yearly  for  upwards  of 
twenty  yeara  to  the  annuitant,  until  his  death  in  1830,  and  subsequently  to 
his  widow  :  it  was  held,  that  it  was  for  the  jury  to  consider  in  what  cha- 
racter the  tenant  made  such  annual  payment,  and  if,  as  agent  for  his  land- 
lord, the  possession  was  not  adverse,  and  the  right  of  the  person  entitled  to 
the  reversion  is  not  barred  by  this  statute.  {Doe  d.  Newman  v.  Godsill,  5 
Jur.  170;  4Q.  B.  603,n.) 

For  the  ease  of  leases  containing  a  clause  of  re-entry  for  non-payment 
of  rent,  see  note  to  sect.  4,  post. 

If  husband  and  wife  being  seised  in  fee  in  right  of  the  wife  convey  to  a 
purchaser  by  a  conveyance  not  operative  to  bind  her,  the  wife,  if  she  sur- 
vives, and  if  not  her  heir,  may,  on  the  husband's  death,  recover  the  land, 
notwithstanding  the  purchaser  may  have  been  in  possession  for  forty  years. 
It  was  held  that  the  right  of  the  wife  came  within  the  fourth  branch  of 
sect.  3,  as  being  a  future  estate  or  interest  {Jumpsen  v.  Pitohert,  13  Sim. 
327 ).  The  case  would  be  different  if  the  husband  and  wife  simply  discon- 
tinued poesessicm.  (Sugden,  R.  P.  Stat.  83.  See  also  Gannon  v.  Riming- 
^a»,12C.B.  1.) 

See  further  as  to  future  interests  the  notes  to  sect.  5  and  sect  20  (pott), 

{p)  The  fifth  branch  of  sect  Sand  sect.  4  deal  with  rights  arising  on  for-  (6)  Rights  arising 

feitnres  and  breaches  of  conditions,  as  to  which  see  note  to  sect.  4.  on  fmfeitnre  or 

breach  of  con- 
dltion. 

Forfeiture, 
4.  Provided  always,  that  when  any  right  to  make  an  entry  when  advantage 
or  distress,  or  to  bring  an  action  to  recover  any  land  or  rent  by  JJiJ^J't^nT-^"**' 


I 
I 
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8^4  Will.  4, 
c.  27,  9.  4. 

mainderman,  he 
shall  have  a  new 
rlKht  when  his 
estate  oomes  Into 
poasesMlon. 


Law  before  the 
statate. 


Entiy  for  forfei* 
ture  of  copyholds. 


Claose  of  re-entiy 
for  non-payment 
of  rent. 


Limitation  of  Actions  and  Suits. 

i^eason  of  any  forfeiture  or  breach  of  condltioD,  shall  have  first 
accrued  in  respect  of  any  estate  or  interest,  in  reversion  or  re- 
mainder, and  the  land  or  rent  shall  not  have  been  recovered  by 
virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  in  respect  of  such  estate  or  interest,  at  the 
time  when  the  same  shall  have  become  an  estate  or  interest  in 
possession,  as  if  no  such  forfeiture  or  breach  of  condition  had 
happened  (q), 

(q)  Before  this  statute  it  was  held  that  thongh  a  remainderman  expec- 
tant on  an  estate  for  life  or  years,  to  whom  a  right  to  enter,  or  bring  an 
ejectment,  is  given  by  the  forfeiture  of  the  tenant  for  life  or  years,  may 
take  immediate  advantage  of  a  forfeiture,  yet  he  is  not  bound  to  do  so ; 
therefore,  if  he  pursues  his  remedy  within  his  time  after  the  remainder 
attached,  it  will  be  sufficient,  nor  can  the  Statute  of  Limitations  be  insisted 
on  against  him,  for  not  coming  within  twenty  years  after  his  title  first 
accrued  by  the  forfeiture.  (1  Ves.  sen.  278.  bee  Doe  d.  Allen  v.  Blake- 
way,  5  Carr.  &  P.  563. )  So  where  a  testator,  having  made  a  lease  for 
years  of  an  estate,  with  a  clause  of  re-entiy  on  non-payment  of  rent,  de- 
vised it,  and  after  his  death  his  heir  received  the  rent  during  the  lease 
(being  a  period  of  more  than  twenty  years),  without  any  steps  having  been 
taken  by  the  devisee  to  recover  the  possession :  it  was  held,  that  the  devisee 
was  not  barred,  for  he  could  not  have  entered  during  the  lease;  and  although 
a  forfeiture  had  been  committed,  he  was  not  obliged  to  take  advantage  of 
it.  {Doe  d.  Cooke  v.  Danvers^  7  East,  299.)  So  also  strangers  to  fines, 
having  different  and  distinct  rights  by  several  titles  accruing  at  different 
times,  were  allowed  five  years  to  avoid  a  fine  after  the  accruing  of  each  title. 
(Cruise,  Dig.  tit.  XXXV.  ss.  29,  34.  See  1  Wms.  Saund.  635,  ed.  1871. 
See  also  Fenny.  Smart,  12  East, 444;  Doed,  Blighty.  Pett,  11  Ad.  &  £1. 
842;  4  P.  &  D.  278.) 

The  lord  of  a  manor  is  barred  by  the  Statute  of  Limitations  from  entering 
for  a  forfeiture  after  twenty  years.  (  Wittan  v.  Peacock,  3  M.  &  Keen,  325.) 
If  a  copyholder  made  a  lease  of  his  copyholds  contrary  to  the  custom  of  tiie 
manor,  and  the  lord  died  before  his  entry  or  seizure  for  the  forfeiture,  the 
reversioner  or  remainderman  could  never  take  advantage  of  the  forfeiture 
done  or  committed  before  their  time  {Lady  Montayu*s  case,  Cro.  Jac.  301 ; 
Co.  Cop.  8.  60;  Doe  d.  Tarrant  v.  Hellicr,  3  Term  Rep.  162  J;  unless  the. 
act  of  forfeiture  destroys  the  estate.  (3  Term  Rep.  173.)  As  to  the  for-* 
feiture  of  copyholds,  see  Shelf ord  on  Opy holds,  pp.  1 48-— 172;  Chamber- 
lain V.  Drake  (2  Sid.  8);  and  for  waste,  JEastconrt  v.  Weeks  (Salk.  186; 
Lutw.  799);  Bird  v.  Kirkhy  (1  Mod.  199;  Carter,  237;  Gilb.  Ten.  249). 
But  the  lord  may  seize  copvhold  land  quonsqne  in  virtue  of  a  right  which 
accrued  to  the  preceding  lord  on  default  of  the  heirs  coming  in  to  be 
admitted,  although  he  be  devisee,  and  not  the  heir  of  the  preening  lord ; 
but,  to  entitle  him  to  make  such  seizure,  there  must  be  three  proclamations 
made  at  three  consecutive  courts.  {Doe  d.  Borer  v.  TYueman,  1  B.  &  Ad. 
736.  See  Walters  v.  Webb,  L.  R.,  9  Eq.  83;  5  Ch.  631.)  The  admittance 
of  a  copyholder,  after  a  forfeiture  incurred  by  levying  a  fine,  would  be  a 
waiver,  and  any  act  equally  solemn  will  have  the  same  effect.  (3  Term 
Rep.  172.) 

It  was  formerly  held  in  Ireland  that  where  a  landlord,  or  those  through 
whom  he  claims,  have  received  no  rent  for  upwards  of  twenty  years  under 
an  existing  lease,  containing  an  express  clause  of  re-entry  for  the  non- 
payment, he  is  barred  by  the  2nd  section  of  3  &  4  Will.  4,  c.  27,  from  re- 
covering either  the  land  or  the  rent,  the  case  falling  expressly  within  that 
section.  {Doe  d.  Mannian  v.  Bingham,  8  Ir.  L.  R.  466.)  But  this  deci- 
sion has  since  been  overruled.  {Cosbie  v.  Sugrue,  9  Ir.  L.  R.  17;  Parke 
V.  M'Loughlin,  1  Ir.  C.  L.  R.  186;  Spratt  v.  Sherlock,  3  Ir.  C.  L.  R.  69.) 
The  same  question  in  England  appears  to  depend  upon  different  principles: 
it  has  been  suggested  that  under  such  a  clause  in  England  a  fresh  right  to 
re-enter  aecrnes  eveiy  time  a  fresh  default  in  payment  of  rent  is  made^ 
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(Darb.  &  Bos.  Stat  Lim.  251.    See  Ihe  y.  Bliss,  4  Tannt.  725 ;  Mocker 
T.  Hmndlinff  Hospital,  1  Yes.  &  B.  191.) 

"  In  oases  of  conditions  of  re-entry  there  is  a  difference  between  leases 
for  lives  and  leases  for  jears;  and  with  respect  to  the  latter,  there  is  also  a 
difference,  between  them,  which  arises  entirely  from  the  manner  in  which 
the  condition  of  re-entry  is  expressed  in  the  lease.    As  to  leases  for  lives, 
it  18  held  that,  if  the  tenant  neglect  or  refnse  to  pay  his  rent  after  a  regular 
demand,  or  is  goilty  of  any  other  breach  of  the  condition  of  re-entry,  the 
lease  is  only  voidable,  and  therefore  not  determined  until  the  lessor  re- 
ente^^  that  is,  brings  an  ejectment  for  fche  forfeiture,  though  the  clanse  of 
the  condition  should  be,  that  for  the  non-payment  of  the  rent,  or  the  like, 
the  lease  shall  cease  and  be  void.    For  it  is  a  rule  that  where  an  estate 
commences  by  livery  it  cannot  be  determined  before  entry.    {JBrofoning  v. 
Beston,  Plowd.  135, 136.)    Hierefore  if  the  lessor,  after  notice  of  the  for- 
feitnre,  which  is  a  material  and  issuable  fact  {PennanVs  case,  3  Bep.  64  b; 
Boe  V.  Siarrison,  2  T.  R.  430),  accepts  rents  which  accrued  due  after,  or 
does  any  other  act  which  amounts  to  a  dispensation  of  the  forfeiture,  the 
lease,  which  was  before  voidable,  is  thereby  affirmed.    But  if  there  be  a 
lease  for  years,  with  a  condition  that,  for  non-payment  of  the  rent,  or  the 
like,  ihe  lease  shall  be  null  and  void,  if  the  lessor  makes  a  legal  demand  of 
the  rent,  and  the  lessee  neglects  or  refuses  to  pay,  or  if  the  lessee  is  guilty 
of  any  other  breach  of  the  condition  of  re-entry,  the  lease  is  absolately  de- 
termined, and  cannot  be  set  up  again  by  acceptance  of  rent  due  after  the 
hreadi  of  the  condition,  or  by  any  other  act.    (Goodright  v.  DavidSy.  Cowp. 
804.)    But  if  in  such  a  lease  the  clause  be,  that  for  non-payment  of  the 
lent  it  should  be  lawful  for  the  lessor  to  re-enter,  the  lease  is  only  voidable, 
and  may  be  affirmed  by  acceptance  of  rent  accrued  due  after,  or  other  act, 
if  the  lessor  had  notice  of  the  breach  of  the  condition  at  the  time.    Bronm' 
ing  and  Be9ton*s  case,  Plowd.  133;  Pennant* s  case,  3  Rep.'  64  a,  b;  65  %  b; 
Co.  lit.  215,  a;  Goodright  v.  Bamds,  Cowp.  804.''    (1  Wms.  Sannd,  441, 
ed.  1871.) 

^ce  the  statutes  7  &  8  Yict.  c.  76,  and  8  &  9  Yict.  c.  106,  s.  2,  estates 
for  life  may  commence  without  livery;  and  the  distinction  taken  above 
between  leases  for  lives  and  leases  for  years  (in  those  cases  where  the 
dame  is,  that  the  lease  shall  be  void  on  breach  of  the  condition)  seems 
therefore  to  be  now  inapplicable.  (1  Smith's  L.  C.  37,  6th  ed.)  But  even 
in  the  case  of  a  lease  for  years  which  contains  a  proviso  that  it  shall  be 
Tmd  for  non-payment  of  rent  or  other  breach  of  covenant,  the  modem 
anthorities  seem  to  establish  that  such-  a  lease  in  case  of  a  breach  shall  be 
regarded  as  voidable  only,  so  that  the  landlord,  by  the  acceptance  of  rent 
or  the  like,  with  notice  of  the  breach,  will  waive  the  forfeiture.  {Boherts 
V.  Davey,  4  B.  &  Ad.  664;  Doe  v.  Bancks,  4  B.  &  A.  401;  Amshy  v. 
Woodward,  6  B.  &  C.  519;  Bead  v.  ^rr,  6  M.  &  S.  121 ;  Malins  v.  ice- 
man, 4  Bing.  N.  C.  395;  Doe  v.  Birch,  1  M.  &  W.  402;  Hyde  v.  Watts,  12 
M.  &  W.  254;  Hughes  v.  Palmer,  19  C.  B.,  N.  S.  393;  13  W.  R.  974.) 

A  distress  made  by  a  landlord  on  the  assignee  of  his  lessee  is  a  waiver  of 
a  forfdture  incurred  by  a  prior  breach  of  covenant;  but  if  there  be  a  con- 
tinnin|^  breach  the  landlord  is  not  precluded  from  taking  advantage  of  it 
for  a  tune  subsequent  to  the  distress.  (Doe  d.  Flower  v.  Peck,  1  Bam.  & 
Ad.  428.)  A  lessor  has  a  right  to  make  the  estate  of  his  lessee  conditional, 
and  the  assignee  of  such  an  estate  takes  it  subject  to  the  condition,  and 
liable  to  be  divested  by  the  breach  of  it.  It  is  immaterial  in  a  case  in  which 
the  lessor,  and  not  the  assignee  of  the  reversion,  is  the  real  plaintiff,  whe- 
tilier  the  condition  is  for  the  performance  of  some  covenant  which  runs  with 
the  land,  or  one  which  is  wholly  collateral;  upon  the  breach  of  either  species 
of  covenant,  the  estate  ceases  when  the  lessor  chooses  to  take  advantage  of 
his  right  of  r&^ntiy.    (Ih.  436,  437.) 

It  was  held,  that  a  condition  of  re-entry  on  breach  of  covenants  in  a  lease 
could  only  operate  during  the  continuance  of  the  lease;  when  that  was  de- 
termined the  proviso  was  gone,  and  the  reversioner,  having  never  been  in 
possession  by  right  of  reentry  for  the  condition  broken,  could  not  take  ad- 
vantage of  it,  and  that  the  lessee,  who  bad  sown  the  land,  was  entitled  to 
emblemenU    {Johns  v.  Whitley,  3  Wils  .127.) 
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Old  law  as  to  con- 
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entry; 

In  leaaes  for  lives ; 


In  leases  for  jcais. 


Present  state  of 
the  law. 
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Notiee  of  oon- 
dltion. 
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Where  &  party  is  reallj  ignorant  of  the  existence  of  an  insiroment  in 
which  the  condition  is  contained,  and  where  he  would  have  a  good  title  if 
there  were  no  snch  instmment,  a  neglect  of  the  terms  of  the  condition  will 
not  sahject  him  to  a  lose  of  the  estate ;  and  the  party  entitled  to  avul  him- 
self of  the  condition  roost  take  care  to  make  it  known  to  the  person  who  was 
to  comply  with  it  {France*9  ease,  8  Rep.  89  b;  Shep.  T.  148;  MaUofi  y. 
FUzaercUdy  3  Mod.  28;  Skinn.  125;  Doe  d.  Kenriek  y.  Lord  W.  Beai&- 
olerkf  11  East,  667.)  An  heir  at  law  to  whom  a  deyise  is  made  npon  con- 
dition, is  not  liable  to  loee  his  estate  by  a  breach  of  the  condition,  nnleaa 
he  has  notice  of  the  deyise  which  contains  it;  and  the  onus  of  proying  that 
the  notice  has  been  giyen  lies  npon  the  party  entitled  to  the  benefit  of  the 
breach  of  the  condition.  (Doe  d.  Taylor  y.  Crisp,  1  P.  &  Day.  87;  8  A<L 
&  EIL  779;  2  Jur.  943.) 


Kerenloner  to 
hare  a  new  right. 


Eeversioner, 

5.  ProTided  also,  that  a  right  to  make  an  entiy  or  distress  or 
to  bring  an  action  to  recover  any  land  or  rent  shall  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  rever- 
sion, at  the  time  at  which  the  same  shall  have  become  an  estate 
or  interest  in  possession  by  the  determination  of  any  estate  or 
estates  in  respect  of  which  such  land  shall  have  been  held,  or 
the  profits  thereof  or  such  rent  shall  have  been  received,  not- 
withstanding the  person  claiming  such  land,  or  some  person 
through  whom  he  claims,  shall,  at  any  time  previously  to  the 
creation  of  the  estate  or  estates  which  shall  have  determined, 
have  been  in  possession  or  receipt  of  the  profits  of  such  land,  or 
in  receipt  of  such  rent  (r). 

(r)  This  section  appears  to  refer  to  the  words  in  the  fonrth  branch  of 
sect.  3,  <*and  no  person  shall  haye  obtained  the  possession  or  receipt  of  the 
profits  of  BDch  land,  or  the  receipt  of  snch  rent  in  respect  of  soch  estate  or 
interest^'  By  this  section  the  right  of  the  reversioner  is  not  affected  by  a 
possession  by  him,  or  any  person  through  whom  he  claims,  preyioosly  to  the 
creation  of  the  estate  which  shall  haye  determined.  (Darb.  &  Bos.  Stat. 
Lim.  236.)  .But  it  will  be  seen  by  the  20th  section  l^st),  that  seyeral 
rights  in  the  same  person  may,  contrary  to  the  nde  which  preyionsly  pre- 
yailed,  be  barred  withoat  any  new  allowance. 

This  section,  which  relates  to  estates  in  reyersion  expectant  on  the  de- 
termination of  a  particular  estate,  applies  only  to  cases  where  another  per- 
son than  the  reversioner  is  entitled  to  the  particular  estate.  (^Doe  d.  JSdll 
y.  Moulsdaley  16  M.  &  W.  689;  see  p.  698.) 

In  1812,  A.,  by  deed,  granted  an  annuity  for  two  liyes,  payable  out  of 
certain  lands  of  which  he  was  the  owner  in  fee  in  possession,  and  demised 
the  lands  for  a  term  of  200  years  to  secure  the  annuity,  with  a  proviso  for 
cesser  on  death  of  survivor  of  eestui  que  tnes  and  payment  of  all  arrears. 
In  1814,  A.  granted  another  annuity  payable  out  of  same  lands,  and  demised 
them  to  a  trustee  for  600  years  to  secure  that  annuity.  'In  1822,  annui- 
tant of  181 2  filed  bill  to  raise  arrears  of  his  annuity,  to  which  bill  annuitant 
of  1814  was  not  party.  In  1828,  a  receiver  was  appointed  in  the  suit,  who 
continued  in  receipt  of  the  rents  until  the  lands  were  sold  by  the  Landed 
Estates  Court  in  1868,  on  petition  of  the  annuitant  of  1812.  The  arrears 
of  that  annuity  were  paid  off  out  of  the  purchase-money,  and  there  re- 
mained in  court  a  surplus  which  was  claimeid  by  annuitant  of  1814  in  pay- 
ment of  arrears  of  his  annuity.  No  payment  had  been  made  in  respect  of 
the  last-mentioned  annuity,  nor  had  any  previous  steps  been  taken  to  raise 
the  arrears.  The  objection  of  the  Statute  of  Limitations  having  been  set 
up,  it  was  held  that,  inasmuch  as  the  term  of  1812  had  been  attached  in 
possession  on  the  lands  by  appointment  of  receiver  in  1828,  the  term  of  1814 
then  became  an  estate  in  reversion  within  the  saving  of  sect.  6,  and  con^ 


Limitation  of  Time  for  the  Recovery  of  Land  or  Rent, 


163 


turned  as  sach  nntil  1868,  when  by  payment  of  arrears  of  annuity  of  1812  3^4  Will,  4, 

the  prior  term  ceased;  and  as  the  trusts  of  the  term  of  1814,  being  express,  c,  27,  «.  5. 

were  aaTed  by  sect.  25,  the  claim  of  annuitant  of  1814  was  not  barred  by  

the  etetate.    iHe  Bermingham*i  JBttata,  I.  B.,  5  £q.  147.) 


Administrator. 

6.  For  the  purposes  of  this  act  an  administrator  claiming  the 
estate  or  interest  of  the  deceased  person  of  whose  chattels  he 
shall  be  appointed  administrator,  shall  be  deemed  to  claim  as 
if  there  hsA  been  no  interval  of  time  between  the  death  of 
sach  deceased  person  and  the  grant  of  the  letters  of  administra- 
tion («). 

(#)  In  the  case  of  Intestacy,  it  had  been  decided  that,  as  to  all  rights  oc- 
curring after  the  death  of  the  intestate,  the  statutes  of  limitation  only  began 
to  nm  from  the  ^rant  of  administration.  Hence  a  right  to  a  chattel  in- 
terest in  lands  might  hare  been  kept  alive,  notwithstandmg  adverse  posses- 
sion, to  the.  expiration  of  the  term,  however  long,  and  instances  had  occurred 
of  serioos  practical  inconvenience  from  that  state  of  the  law.  Thus,  where 
a  term  was  granted  in  remainder  expectant  on  another  existing  term,  and 
before  the  expiration  of  the  first  term  the  gr^iitee  died ;  at  the  expiration 
of  the  first  term  the  lessor  entered  and  levied  a  fine  before  administration 
granted;  and  after  the  five  years'  non-claim  on  the  fine  had  run,  letters  of 
administration  were  obtained  of  the  effects  of  the  person  entitled  to  the  re- 
Tttnonaiy  term,  and  it  was  held  that  the  administrator  should  have  five 
years  -fitom  that  time,  as  there  was  no  right  of  entry  before.  {Stan/ord'a 
emte,  Cro.  Jac  61;  cited  in  Giry  v.  Stepkensan,  2  Salk.  421;  8.  t7.,Carth. 
33o;  Skinn.  555;  4  Mod.  376.)  In  another  case,  where  there  was  a  gift  of 
a  term  of  years  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  C,  who 
cfied  in  1736;  A.  in  1757;  B.  in  1779.  Administration  of  the  effects  of  C. 
was  first  granted  in  1816,  ^A^y  years  from  his  death,  and  his  administra- 
tor faronght  an  ejectment ;  he  was  nonsuited  at  the  trial,  but  the  Court  of 
Gdinmoti  Pleas  granted  a  new  trial.  (^Fairelaim  v.  Little,  cited  in  5  Bam. 
&  Aid.  214.)  The  object  of  this  clause  of  the  act  is  to  make  the  period  of 
limitation  with  respect  to  chattel  interests  in  land  begin  to  run  from  the  time 
when  the  right  of  entry  arose  and  might  have  been  acquired  by  taking  out 
letters  of  administration.  The  next  *of  kin  and  creditors  of  the  intestate 
will  have  no  just  cause  of  complaint,  if  for  twenty  years  they  neglect  their 
rights^  and  great  injustice  might  be  done  to  the  party  in  possession  by  allow- 
ing a  stale  demand  to  be  brought  forward  after  a  longer  lapse  of  time.  ( See 
1st  Real  Prop.  Rep.  p.  48.) 

The  distinction  between  an  administrator  and  an  executor  is,  that  an  ad- 
ministrator derives  his  title  wholly  from  the  ecclesiastical  court,  and  has 
none  until  tiie  letters  of  administration  are  granted,  and  the  property  of  the 
deceased  vests  in  him  only  from  the  time  of  the  grant.  (  Woolley  v.  Clark, 
5  B.  &  Aid.  744.)  The  title  of  an  administrator,  though  it  does  not  exist 
imtil  the  grant  of  administration,  relates  back  to  the  time  of  the  death  of 
the  intestate,  so  that  he  may  recover  against  a  wrongdoer  who  has  seized  or 
converted  the  goods  of  the  intestate  aner  his  death  m  an  action  of  trespass 
or  trover,  {l^arpe  v.  Stalhvood,  5  M.  &  G.  760;  Ihgter  v.  Bates,  12 
Mees.  &  W.  233;  WeUhman  v.  Sturgis,  18  Q.  B.  552.)  But  this  doctrine 
iA  relation  exists  only  in  cases  where  the  act  done  is  for  the  benefit  of  the 
estate.  {Morgan  v.  Thomas,  8  Exch.  802;  22  L.  J.,  Ex.  152;  17  Jur.  283.) 
An  executor,  on  the  other  hand,  derives  his  title  from  the  will  itself,  and 
the  property  vests  in  him  from  the  moment  of  the  testator's  death.  ( Hich- 
•man  v.  Walker,  Willes,  27.) 

Where  letters  of  administration  have  been  granted,  the  administrator  is 
entitled  to  all  the  rights  which  the  intestate  had  at  the  time  of  his  death 
vested  in  him ;  although  no  right  of  action  accrues  to  the  administrator 
until  he  has  obtained  letters  of  administration.    {Pratt  v.  Swaine,  8  Bam. 
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S  4"  i  Will.  4,    &  Cress.  287;  2  Man.  &  Ryl.  350.)    An  execntor  or  administrator  is  not 
c.  27,  s.  6.       deemed  to  bo  in  possession  of  things  immoveable,  as  leases  for  years  or 

houses,  before  entry  (Went,  Off.  Ex.  228, 14th  ed.);  although  a  reversion 

of  a  term,  which  the  testator  granted /or /7ar^  of  the  term,  is  in  the  execntor 
immediately  on  the  testator's  death.  {Trattle  v.  King^  T.  Jones,  170.) 
But  the  relation  of  the  grant  of  administration  to  the  death  of  the  intestate 
did  not,  it  seems,  divest  any  right  legally  vested  in  another  between  the 
death  of  the  intestate  and  the  grant,  so  as  to  enable  an  administrator,  who 
had  obtained  letters  of  administration  after  an  execution  issued  against  the 
intestate's  tenant,  to  call  on  the  sheriff  to  pay  one  year's  rent,  pursuant  to 
the  Stat.  8  Anne,  c.  17.  (  Waring  v.  Dewberry ^  Gilb.  Eq.  Rep.  223,  cited 
in  1  Str.  97;  Fortesc.  360;  S.  C,  Yin.  Abr.  Executors  (Q).)  It  seems  that 
the  grant  of  administration  will  have  the  effect  of  vesting  leasehold  property 
in  the  administrator  by  relation,  so  as  to  enable  him  to  bring  actions  in  re- 
spect of  that  property  for  all  matters  affecting  the  same  subsequent  to  the 
death  pf  the  intestate,  and  to  render  him  liable  to  an  account  for  the  rents 
and  profits  of  it  from  tiie  death  of  the  intestate.  {Rex  v.  InhdbitanU  of 
Horsley,  8  East,  410.)  And  in  ejectment  by  an  administrator,  the  demise 
might  be  laid  on  a  day  after  the  intestate's  death,  but  before  the  adminis- 
tration granted.  (Selw.  N.  P.  716, 10th  ed.;  Lessee  of  Patten  v.  Patten^ 
Alcock  &  Napier,  498,  Ir.     See  Holland  v.  Xing,  6  C.  B.  727.) 

As  to  the  running  of  time  under  21  Jac.  1,  c.  16,  in  the  caae  of  execntors 
and  administrators,  Beejfoet, 
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Tenancy  at  Will. 

7.  When  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at 
will,  the  right  of  the  person  entitled  subject  thereto,  or  of  the 
person  through  whom  he  claims,  to  make  an  entry  or  distress 
or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
4x>  have  first  accrued  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commencement  of 
such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to 
have  determined :  provided  always,  that  no  mortgagor  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  mean- 
ing of  this  clause,  to  his  mortgagee  or  trustee  (t). 

(t)  Under  the  2nd  section  (which  limits  the  time  for  recovering  lands  by 
action  to  twenty  years  after  the  right  accrues),  s.  84  (which  extinguishes  the 
title  at  the  determination  of  such  period),  and  s.  7  (which  enacts  that,  in 
the  case  of  a  tenancy  at  will,  the  right  of  action  shall  be  deemed  to  have 
accrued  at  the  determination,  or  at  the  end  of  one  year  from  the  commence- 
ment of  such  tenancy),  no  title  accrues  to  a  party  who  was  tenant  at  will, 
and  held  without  interruption  for  twenty  years  after  the  expiration  of  the 
first  year,  but  who  had  quitted  possession  before  the  act  passed.  (^Doe  d. 
Thompson  v.  Thompson^  6  Ad.  &  Eil.  721;  2  Nev.  &  P.  656.)  The  court 
held,  that  this  section  only  applies  to  cases  of  tenancies  at  will  existing  at 
the  time  it  passed,  or  subsequently;  and  that  it  does  not  apply  to  cases  where 
the  tenancy  at  will  has  been  determined  before  the  passing  of  the  act. 
(^Doe  d.  Evans  v.  Paget  6  Q-  B-  767,  see  p.  772.)  A  tenancy  at  will  com- 
mencing in  1824,  and  determined  in  1831,  is  no  bar  under  the  2nd  and  7th 
sections  to  an  ejectment  conmienced  in  1847.  (^Doe  d.  Birmingham  Canal 
Co.  V.  Bold,  11  Q.  B.  127.) 

In  1801,  D.,  being  seised  of  land  in  fee,  permitted  his  daughter  J.  and 
her  husband  M.  to  occupy  as  tenants  at  wul.  D.  died  in  1837,  after  the 
passing  (24th  July,  1833)  of  this  statute,  but  before  the  expiration  of 
the  five  years  allowed  by  sect.  15.  He  devised  the  land  to  J.  tor  life,  re- 
mainder to  W.  in  fee.  He  also  devised  to  J.  an  annuity  charged  on  other 
land.  J.  and  M.  occupied  from  1801  to  J.'s  death  in  1843,  no  rent  being 
paid.    After  J.'s  death  M.  continued  in  the  occupation.    On  ejectment 
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tonight  in  1844  by  W.,  the  remalndennaD,  against  M.,  it  was  held,  thatW.  3  <)'  4  Will,  4, 
was  not  entitled  to  insist  that  J.  and  M.  had  held  nnder  the  deyise  to  J.,  bat      o,  27,  t.  7. 

that  M-,  although  he  had  receired  the  annnitj  on  behalf  of  his  wife,  might 

rest  his  defence  npon  the  occnpation  nnder  the  tenancy  at  will ;  that  sect. 
15  was  inapplicable,  Kd  step  having  been  taken  within  the  five  years ;  and 
that  the  action  was  barred,  nnder  sects.  2  and  7,  by  the  lapse  of  twenty  years 
from  the  end  of  one  year  after  the  commencement  of  the  tenancy  at  will. 
{Doe  d.  Dayman  t.  Moore,  9  Q.  B.  555.) 

Where  jCy  in  1817,  let  B.  into  possession  of  lands  as  tenant  at  will,  and 
in  1827  A.  entered  npon  the  land  withont  B.'s  consent,  and  cat  and  carried 
away  stone  therefrom,  it  was  held,  that  this  entry  amoanted  to  a  determina- 
tion of  the  estate  at  will ;  and  that  B.,  who  continued  in  possession  as 
before,  thenceforth  became  tenant  at  snfferance,  antil  by  agreement,  express 
or  implied,  a  new  tenancy  was  created  between  the  parties ;  and  therefore, 
that,  nnlesB  the  fact  of  snch  tenancy  were  fonnd  by  the  jary,  an  ejectment 
bronze  by  A.  in  1839  was  too  late,  inasmnch  as  by  the  stat.  3  &  4  Will.  4, 
a  27, 8. 7,  his  right  of  action  ^r«^  accrned  at  the  expiration  of  one  year  after 
the  commencement  of  the  original  tenancy  at  will,  that  is,  in  the  year  1818. 
Bat  the  conrt  granted  a  new  trial,  in  which  the  qaestion  for  the  jary  would 
be,  whether  a  new  tenancy  at  will  was  created  after  the  determination  of  the 
old  one  in  1827,  as  the  effect  of  a  determination  of  the  tenancy  at  will  was 
to  make  a  tenancy  by  sufferance  only,  daring  which  the  landloi^  might  have 
brought  ejectment  without  any  demaod  of  possession  or  other  act,  and  such 
tenancy  at  sofferance  would  continue  until  the  parties  created  a  new  tenancy 
at  will  by  fresh  agreements  between  them,  express  or  implied.  (^Doe  d. 
Bennett  v.  Turner,  7  Mees.  &  W.  226.)  Parke,  B.,  said,  **  If  the  tenancy 
throughout  the  whole  period  had  been  one  continuous  tenancy  at  will,  or  if, 
when  the  original  tenancy  at  will  was  determined  in  1827,  no  new  tenancy 
at  will  had  been  created,  but  the  tenant  had  continued  to  occupy  merely  as 
tenant  by  snfferance,  in  either  of  these  cases  the  right  to  bring  an  action, 
which,  by  the  express  provision  of  the  7th  section,  undoubtedly  accrued  to 
tiie  lessor  of  the  plaintiff  in  1818,  would  have  continued  uninterrupted 
daring  the  succeeding  twenty  years,  and  not  having  been  exercised  during 
that  period  would  have  been  barred."    (/&.  p.  224.) 

On  the  new  trial  it  appeared  that  the  landlord  enteoed  upon  the  land 
without  the  tenant's  consent,  and  cut  and  carried  away  stone;  the  Conrt  of 
Exchequer  Chamber  held  that  such  entry  amounted  to  the  determination  of 
the  estate  at  will.  It  also  appeared  that  in  the  year  1829  the  defendant, 
being  one  of  the  assessors  for  the  land  tax  in  the  parish,  signed  an  assess- 
ment, in  which  he  was  named  as  the  ooeapier  of  the  farm  in  qaestion,  and 
the  landlord  was  named  as  tiie  proprietor.  This  was  held  to  be  evidence 
whence  the  juiy  might  infer  that  a  new  tenancy  had  been  created  between 
the  parties.    0htmer  v.  Doe  d.  Bennett,  9  Mees.  &  W.  643.) 

A  tenant  at  will  in  possession  of  a  house  and  land  was  told  by  the  land-  Tenancy  at  will 
lord  that  he  must  give  up  possession.    Upon  his  refusing  to  do  so  a  writ  of  dete™in«<*.  a^ 
ejectment  was  served  npon  him,  but  he  subsequently  obtained  verbal  per-  wlu  craTto? 
mission  to  retain  the  house  and  a  portion  of  the  land  rent  free  for  the  life 
of  himself  and  of  his  wife:  it  was  held,  that  inasmuch  as  what  had  been 
done  amounted  to  an  actual  entry,  and  as  a  new  tenancy  was  created,  the 
period  of  twenty-one  years  was  to  be  reckoned  from  that  time,  and  not  from 
the  original  creation  of  the  tenancy  at  will.    (^LooJte  v.  MatthewM,  13  C.  B., 
N.  S.  753;  11  W.  B.  343.    See  Thorp  v.  Facey,  85  L.  J.,  C.  P.  349.) 

B.  C,  Uie  purchaser  of  land,  was  let  into  possession  before  the  execution  Tenancy  at  will 
of  a  conveyance.    He  let  in  his  son  as  tenant  at  will.    The  son  occupied,  determined,  and 
and  built  a  cottage  on,  the  land.    Afterwards,  B.  C.  took  a  conveyance  irom  ^^lu  ^l^atedT^^ 
the  vendor,  and  some  time  after  he  mortgaged  the  land.  ^  The  son  con- 
tinned  to  occupy  Ihe  premises  in  all  respects  as  at  first  till  his  death,  which 
happened  within  twenty-one  years  of  his  entry.    The  son's  widow  con- 
tinned  to  occupy  till  the  expiration  of  twenty-one  years  from  her  husband's 
entry:  it  was  neld,  that  an  action  of  ejectment  afterwards  brought  against 
her  was  barred  by  the  2nd  and  7th  sections  of  this  act,  for  that  the  tenancy 
at  will  was  not  determined  by  the  father's  taking  a  conveyance;  and  that 
if  it  had  in  point  of  law  been  so  determined  by  that  event  or  by  the  mort- 
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S  Jt  i  T^IU.  i,   &^t  A  tenancj  bj  sufferance  mnst  be  deemed  to  have  commenced  from 
e,  27  9.  7.      Buch  determination,  there  being  no  evidence  of  a  new  tenancy  at  will,  and 

— '■ — ^— ^ — ^ —  the  tenancy  altogether  had  continaed  more  than  twenty  years  from  the 
end  of  the  first  year.  (^Doe  d.  Goody  r,  OvrteVi  9  Q.  B.  863.)  In  1816,  a 
landlord  let  a  tenant  into  possession  of  lands  onder  an  agreement  for  pur- 
chase, whicb  was  never  completed.  The  tenant  continaed  in  posseanion 
till  his  death  in  1822,  withoat  having  paid  any  rent.  He  devised  all  hia 
real  estate  to  his  widow,  who  entered  into  possession  of  the  premises.  Rent 
was  demanded  of  her  in  1827,  which  she  promised  to  pay,  bnt  did  not  In 
ejectment  for  the  premises  brought  in  1842  by  parties  claiming  under  the 
landlord,  it  was  left  to  the  jury  to  say,  whether  a  tenancy  at  will  had  been 
created  between  Uie  original  landlord  and  the  devisee,  for  if  not  the  action 
was  barred  by  this  section.  Such  direction  was  held  to  be  proper.  (^Doe 
d.  Stanmay  v.  Boekt  4  Man.  &  G.  80;  1  Car.  &  M.  549.)  Where  a  tenant 
at  will  had  been  in  possession  of  land  for  more  than  twenty-two  years,  it 
was  held  that  time  began  to  run  under  this  section  at  the  expiration  of  one 
year  from  the  commencement  of  the  tenancy ;  and  that  the  question  of  a 
subsequent  determination  of  the  original  tenancy  was  on]y  relevant  so  far 
as  it  might  have  been  preliminary  to  the  creation  of  a  fresh  tenancy  at  will 
after  the  determination  of  the  first,  and  within  the  period  of  limitation. 
{Day  V.  Ikiy,  L.  R.,  3  P.  C.  751.) 

At  Whitsuntide,  1818,  the  overseers  of  the  parish  put  the  plaintiff  into 
possession  of  a  cottage  as  a  parish  pauper.  He  continued  in  uninterrupted 
possession,  without  paying  any  rent,  till  a  day  in  the  month  of  April,  1839. 
The  overseers  then  took  proceedings  against  him,  with  a  view  to  get  pos- 
session of  the  cottage,  before  he  could  set  up  a  claim  to  it  under  the  Statate 
of  Limitations.  They  accordingly  entered  upon  it,  turned  out  him  and 
his  family,  and  removed  nearly  the  whole  of  his  furniture  and  goods. 
Shortly  after,  on  the  same  day,  he  resumed  the  possession  of  the  cottage. 
There  was  evidence  that  he  agreed  to  pay  a  weekly  acknowledgment,  bnt 
the  jury  found  that  he  neither  then  nor  afterwards  became  a  weekly  tenant 
nor  tenant  at  will  to  the  overseers.  He  continued  in  possession  till  the  24th 
Jnly,  1852,  when  the  overseers  entered,  and  he  having  refused  to  deliver 
up  the  cottage,  they  destroyed  it  In  trespass  against  the  overseers,  it 
was  held,  that  there  was  an  actual  determination  of  the  tenancy  In  April, 
1839,  and  that  when  the  plaintiff  resumed  possession,  a  new  right  of  entry 
accrued  to  the  parish  officers  under  this  statute,  which  they  must  be  sap- 
posed  to  have  exercised  in  July,  1852,  and  therefore  the  action  oould  not  be 
maintained.  {Randall  v.  Stevent,  2  £1.  &  Bl.  641;  18  Jur.  182;  23  L.  J., 
Q.  B.  68.)  A  person  used  land  as  a  garden  for  more  than  twenty  years 
under  permission  from  the  owner  to  do  so,  in  order  to  keep  it  from  tres- 
passers, the  owner  from  time  to  time  coming  on  the  land  and  giving  direc- 
tions as  to  cutting  the  trees.  Held,  that  the  occupant  had  not  got  a  title  so 
as  to  enable  him  to  sue  a  claimant  under  the  owner  for  a  forcible  entry. 
{Allen  v.  England^  3  F.  &  F.  49;)  see  note  to  sect  10. 

In  1781,  a  lord  of  a  manor,  with  the  consent  of  the  tenante  of  the  manor, 
granted  to  certain  persons  a  Ucenoe  to  inclose  a  piece  of  the  waste  land,  and 
tiiat  they  and  their  heirs  should  hold  the  same  in  trust  for  the  purpose  of 
building  a  workhouse,  rendering  to  the  lord  of  the  manor  the  yearly  rent  of 
5«.  for  tiie  same  for  ever.  The  churchwardens  and  overseers  entered  into 
possession,  and  built  a  workhouse,  and  used  it  as  such  until  1836.  The 
yearly  rent  of  5«.  was  paid  from  1781  to  1791,  and  from  1825  to  1836.  In 
1835,  the  persons  to  whom  the  licence  was  granted  in  1781  being  dead, 
notice  was  given  to  the  officers  of  the  parish  by  the  steward  of  the  manor 
to  nominate  other  persons  for  the  purpose  of  admission  to  save  a  forfeiture. 
Seven  persons  were  accordingly  nominated  and  admitted,  the  pariah  paying 
a  fine  on  their  admission.  In  1840,  the  parish  officers,  in  conformity  vrith 
a  resolution  of  the  inhabitants  in  vestry  assembled,  surrendered  the  pre- 
mises into  the  hands  of  the  lord  of  the  manor,  and  the  latter  took  posses- 
sion and  afterwards  conveyed  the  premises  to  the  defendante.  In  an  action 
by  the  churchwardens  and  overseers  to  recover  the  premises,  it  was  held, 
that  Uie  grant  of  the  licence  in  1781  did  not  manifest  an  intention  to  con- 
vey a  freehold  estate,  and  that  the  admission  of  fresh  trustees  in  1840,  and 


Tenant  at  will 
paying  rent. 
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thd  parment  of  tihe  5«.  (which  the  court  inferred  was  paid  daring  the  in-  3  ^  4  Will.  4, 
tenral  between  1791  and  1825)  were  acknowledgments  that  the  freehold  was      0.  27,  t.  7. 

in  the  lord  of  the  manor,  and  that  the  land  was  held  by  his  permission,  

and  therefore  the  possession  was  not  adverse  at  the  time  of  the  passing  of 
the  acL  iHodgtan  v.  Hooper,  6  Jnr.,  N.  S.  911;  29  L.  J.,  Q.  B.  222;  8 
W.  B.  637.)  It  was  held,  also,  that  the  first  tenancy  being  a  tenancy 
at  wtU,  the  admission  in  1835  being  inoperative  to  convey  a  copyhold 
estate,  the  possession  under  it  amounted  in  point  of  law  to  no  more  than 
a  teumcy  at  will,  and  therefore  the  right  of  entry  of  the  lord  would  not  be 
barred  until  twenty  years  after.    {lb.    See  Darb.  &  Boe.  Stat  Lim.  258.) 

An  eeitate  at  will,  being  the  lowest  estate  which  can  arise  by  the  anee-  creation'of 
ment  of  the  parties,  is  not  bounded  by  definite  limits  with  respect  to  time;  teauicy  at  wiu. 
but  aa  it  originated  in  mutual  agreement,  so  it  depends  upon  the  concur- 
rence of  both  parties.    (See  litt.  ss.  68,  82.)    As  it  depends  upon  the  will 
of  hath^  although  it  is  expressed  to  be  at  the  will  of  one  only  (Co.  litt 
55  a),  the  dissent  of  either  may  determine  it.    An  estate  at  will  may  arise 
by  implication,  as  well  as  by  express  words*.    The  definition  of  an  estate 
at  will  is,  "  where  lands  and  tenements  are  let  by  one  man  to  another,  to 
have  and  to  hold  at  the  will  of  the  lessor,  and  the  tenant  byforce  of  this 
lease  obtains  possession."    (Litt.  s.  68;  2  Bl.  Com.  145.)    Thus,  where  a 
person  makes  a  feoffment,  and  deliyers  the  deed  to  the  feoffee,  without 
giving  him  livery  of  seisin,  and  the  feoffee  enters,  he  becomes  tenant  at 
wilL    (Litt  s.  70.)    And  a  person  who  entered  and  enjoyed  lands  under 
a  void  lease,  and  paid  rent,  was  held  to  be  tenant  at  will.    (^Denn  v. 
F^earmide^  1  Wils.  176.)    A  simple  permission  to  occupy  may  create  a 
tenancy 'at  will  unless  an  intention  appears  to  create  a  yearly  tenancy  by 
an  agreement  to  pay  rent  quarterly,  or  some  other  aliquot  part  of  a  year. 
Under  an  agreement  to  let  premises  so  long  as  both  parties  like,  and  re- 
ceiving a  compensation  accruing  de  die  in  diem,  and  not  referable  to  a 
year  or  any  aliquot  part  of  a  year,  a  tenancy  at  will,  strictly  so  called,  is 
created.    ^Riohardson  v.  Langridgef  4  Taunt.  128.)    This  case  lays  down 
the  law  correctly  on  this  subject,  viz.,  that  a  simple  permission  to  occupy 
creates  a  tenancy  at  will,  unless  there  are  circumstances  to  show  an  inten- 
tion to  create  a  tenancy  from  year  to  year,  as,  for  instance,  an  agreement 
to  pay  rent  by  the  quarter  or  some  other  aliquot  part  of  a  year.    {Per 
Parie,  B.,  Doe  d.  Bull  v.  Wood,  14  Mees.  ft  W.  687.)    Although  the  law 
is  clearly  settled  that  where  there  has  been  an  agreement  for  a  lease,  and 
an  occupation  without  payment  of  rent,  the  occupier  is  a  mere  tenant  at 
wQl;  yet  it  has  been  held,  that  if  he  subsequently  pays  rent  under  that 
agreement,  he  thereby  becomes  tenant  from  year  to  year.    Payment  of 
rent,  indeed,  must  be  understood  to  mean  a  payment  with  reference  to  a 
yearly  holding;  for  in  Richardson  v.  Langridpe  (4  Taunt.  128),  a  party 
who  had  paid  rent  under  an  agreement  of  this  description,  but  had  not 
paid  it  with  reference  to  a  year  or  any  aliquot  part  of  a  year,  was  held 
nevertheless  to  be  a  tenant  at  will  only.    (See  Braythmayte  v.  Hitoh- 
eoek,  10  Mees.  &  W.  497;  Cox  v.  Bent,  5  Bing.  185;  2  M.  &  P.  281.)    A 
tenancy  from  year  to  year  will  not  be  presumed  against  the  clearly  ex- 
pressed intention  of  the  parties.    By  a  proviso  in  a  deed,  A.  agreed  to  bo- 
come  tenant  to  C.  and  D.  of  the  premises,  &c.,  at  their  will  and  pleasure, 
at  and  after  the  rate  of  252.  4«.  per  annum,  payable  quarterly.    A.  re- 
mained in  possession  under  this  agreement  for  two  years,  and  paid  a  year's 
rent»  after  which  the  lessors  distrained  for  four  quarters*  rent:  it  was  held, 
that  A.  was  tenant  at  wUl  and  not  from  year  to  year.    {Doe  d.  Bastom 
V.  Cose,  11  Q.  B.  122.) 

An  entry  by  a  person  under  a  contract  for  thd  purchase  of  an  estate,  or 
an  agreement  for  a  lease  with  the  consent  of  the  vendor,  or  of  the  person 
ameing  to  grant  the  lease,  will  create  a  tenancy  at  will  between  the  parties. 
{HiMon  V.  Johnson,  2  Taunt  147 ;  Dunh  v.  UUJiter,  5  B.  &  Aid.  322;  Doe 
V.  Lander,  1  Stork.  808;  Right  v.  Beard,  13  East,  210 ;  Doe  v.  Jaoheon, 
1  Bam.  &  C.  448;  Doe  v.  Sayer,  3  Camp.  8.)  If  there  be  an  agreement  to  ^ 
purdiase,  and  the  intended  purchaser  is  thereupon  let  into  posseuion,  such 
possession  is  lawful,  and  amounts  at  law,  strictly  speakine,  to  a  bare  tenancy 
at  will.    {Right  d.  Lends  v.  Beard,  13  East,  210.)    It  is  not,  however,  the 
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3^4  Will,  i,   agreement,  but  the  lettiDg  into  possession,  that  creates  such  tenancy ;  for 
o,  27 f  9.  7.      the  person  suffered  so  to  occupy  cannot,  on  the  one  hand,  be  considered  as 

r—  1^  trespasser  when  he  enters,  and,  on  the  other  hand,  cannot  hare  more  than 

the  interest  of  a  tenant  at  will,  the  lowest  estate  known  to  the  law.  (1  Mees. 
8t  W.  700.)  A  party  who  has  been  let  into  the  possession  of  land  ander  a 
contract  for  sale  which  has  not  been  completed,  is  a  tenant  at  vrill  to  the 
vendor.  {Ball  v.  Oidlimore,  2  Cr.  M.  &  R.  120 ;  1  Gale,  96.)  Where  a 
party  was  let  into  possession  of  land  nnder  an  agreement  of  purchase,  he 
paying  interest  after  the  rate  of  5^.  per  cent,  per  annum  on  the  purchase- 
money  until  the  completion  of  the  purchase,  which  was  to  be  in  three 
months;  and  the  purchase  not  being  completed,  he  continued  in  possession 
on  the  same  terms:  it  was  held,  that  this  was  only  a  tenancy  at  will,  which 
might  be  determined  without  notice  to  quit  {Doe  d.  Tomes  y.  Chamherlainef 
5  Mces.  &  W.  14.  See  Saunders  t.  Mvs^rovOy  8  B.  &  C.  624;  9  D.  &  R. 
529.)  But  where  the  purchaser  is  already  in  possession  as  tenant  from  year 
to  year,  it  must  depend  upon  the  intention  of  the  parties,  to  be  collected 
from  the  agreement,  whether  a  new  tenancy  at  will  is  created  or  not,  and 
from  what  time.  (^Doe  d.  Crray  v.  Stanton^  1  Mees.  &  W.  696.  See  Souter 
V.  Drake,  6  B.  &  Ad.  992.) 

It  may,  under  particular  circumstances,  be  presumed  that  a  party  in  pos- 
session as  apparent  owner  was  in  reality  only  tenant  at  will.  W .  H.,  seised 
in  fee  of  a  house  and  land,  died  in  1798,  leaving  a  widow,  and  his  son  J.  H., 
a  minor  above  fourteen  years  of  age.  The  widow  (with  whom  J.  H.  lived ) 
continued  to  occupy  the  house  and  land.  In  1798,  J.  H.  being  still  a  minor, 
the  widow  married  the  defendant,  who  continued  thenceforward  to  occupy 
the  house  and  land.  In  1805,  J.  H.  left  the  premises,  but  occasionally 
resided  there  afterwards  for  two  or  three  weeks  at  a  time,  with  the  defen- 
dant and  his  wife.  The  wife  died  in  1841.  In  1842,  J.  H.  mortgaged  the 
premises  in  fee  to  the  lessor  of  the  plaintiff  for  money  whi(^  was  paid  to 
the  defendant,  the  defendant  himsielf  being  present  at  the  execution  of  the 
deed  and  privy  to  its  contents,  and  receiving  tiie  money  from  J.  H.  It  was 
held,  that,  in  ejectment  by  the  mortgagee,  3ie  jury  were  warranto  in  pre- 
suming that  the  defendant  occupied  as  tenant  at  will  to  J.  EL  (^Doe  d.  Groves 
v.  Groves f  10  Q.  B.  486.)  A  party  having  a  legiU  estate  cannot  convey  it 
away  to  another  by  equivocal  acts  which  amount  to  an  .admission  of  title  in 
another.  But  where  the  party's  title  rests  merely  on  the  Statute  of  Limita- 
tions, his  acts  may  amount  to  an  admission  that  he  held  as  tenant  to  another. 
(7*.)  See  also  Ley  v.  Peter  (8  H.  &  N.  101 ;  6  W.  R.  437),  where  a  letter 
was  held  to  be  no  evidence  of  a  tenancy  at  will. 

The  lessee  of  premises  for  a  term  of  ninety-nine  years  dependent  on  four 
lives,  enclosed  with  the  lessor's  assent,  given  by  word  of  mouth,  some  ad- 
joining waste  which  belonged  to  the  lessor  as  lord  of  die  manor,  on  the 
understanding  that  the  piece  so  enclosed  should  be  treated  as  if  comprised 
in  the  lease.  Upon  the  determination  of  the  lease,  which  was  more  than 
twenty-one  years  from  the  date  of  the  enclosure,  the  reversioners  brought 
ejectment  to  recover  the  land  so  enclosed  from  the  tenant.  Held,  that  the 
landlord's  assent  to  the  enclosure  did  not  create  such  a  tenancy  as  to  bring 
the  case  within  3  &  4  Will.  4,  c.  27,  s.  7.  ( IVhitmcre  v.  Humphries,  L.  R., 
7  C.  P.  1.) 

Determination  of        The  most  obvious  mode  of  determining  an  estate  at  will  is  an  express 

tenancy  at  will,      declaration,  that  the  lessee  shall  hold  no  longer,  either  made  on  the  land, 

or  by  notice  given  to  the  lessee.  (Co.  Litt.  65  b.)  Any  act  of  ownership 
.  exercised  by  the  landlord,  which  is  inconsistent  with  the  nature  of  the 
estate,  will  operate  as  a  determination  of  it.  (^Ib.;  Co.  Litt.  246  b.)  Thus, 
any  conveyance  by  the  lessor  of  the  p|roperty,  held  at  will,  is  evidence  of 
dissent,  and  operates  as  a  determination  of  the  will.  {Dinsdale  v.  lies, 
2  Lev.  88.)  It  may  be  determined  by  demand  or  by  entry.  (Doe  d.  Tomes 
V.  Chamberlainey  6  Mees.  &  W.  16.)  It  is  clearly  laid  down,  **  that  if  the 
lessor,  withont  the  consent  of  the  lessee,  enter  into  the  land,  and  cut  down 
a  tree,  this  is  a  determination  of  the  will,  for  that  it  shonld  otherwise  be  a 
wrong  in  him,  unless  the  trees  were  excepted,  and  then  it  is  no  determina- 
tion of  the  will,  for  then  the  act  is  lawful,  albeit  the  will  doth  continue." 
(Co.  Litt.  65  b.)    So  a  tenancy  at  will  is  determined  by  the  landlord's  entry 
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on  the  land  without  the  cooBent  of  the  tenant,  and  catting  and  carrying  3  <^  4  Will.  4, 
away  stone  therefrom.    {Doe  d.  Bennett  r.  Turner,  7  Mees.  &  W.  226.)      c,  27,  *.  7. 

So  in  Ball  r.  CulUmore  (2  Cr.  M.  &  B.  120),  it  was  held,  that  a  feoffment 

by  the  lessor,  with  livery  of  seisin  on  the  land,  operates  as  a  determination 
of  the  will,  although  the  tenant  at  will  be  off  the  land  at  the  time  when  the 
Hvery  is  made,  and  have  no  notice  of  the  determination  of  the  will,  the 
general  mle  of  law  being,  that  any  act  done  upon  the  land  by  the  lessor  in 
assertion  of  his  title  to  the  possession  determmes  the  will.  A  tenancy  at 
will  is  determined  by  an  agreement  to  parchase.  {Daniels  t.  Davison^  16 
Yes.  252.)  A  letter  from  the  owner  to  tne  tenant  at  will,  stating  that  unless 
the  latter  paid  what  was  due  to  the  former,  immediate  measures  would  be 
taken  to  recorer  possession  of  the  property,  was  held  sufficient  to  determine 
the  estate  at  wilL  {Doe  v.  Price,  9  Bing.  366;  2  M.  &  Soott,  464.)  Neither 
party  can  determine  an  estate  at  will  at  a  time  which  would  be  prejudicial 
to  the  other.  (Co.  Litt.  56  b,  n:  16;  Leighton  t.  Thsed,  1  Ld.  Baym.  707; 
Peacock  t.  Peacock,  16  Ves.  67.)  A  tenant  at  will  cannot  put  an  end  to  his 
tenancy,  eren  by  an  assignment,  without  giving  notice  to  his  landlord. 
{Pinh4fm  T.  Souster,  8  Exch.  763;  22  L.  J.,  Ex.  266;  see  Mellina  y. 
LeaJi,  16  C.  B.  669.)  When  a  party  creates  a  tenancy  at  will,  and  alter- 
wards  becomes  insolvent,  the  vesting  order  of  the  insolvent  Debtors  Court, 
with  knowledge  thereof  by  the  tenant,  is  a  determination  of  the  tenancy  ; 
and  if  the  tenant,  after  such  information,  continues  in  possession,  he  may 
be  treated  as  a  trespasser.  {Doe  d.  Davies  v.  Thomas,  6  Exch.  854.) 
The  granting  of  a  lease  to  a  third  person  by  the  lessor  of  a  (enant  at  will, 
though  it  determines  the  tenancy  at  will  as  against  the  lessor,  does  not  give 
him  such  a  right  of  entry  as  is  contemplated  by  3  &  4  Will.  4,  c.  27,  s.  2. 
{Hogan  t.  Hand,  14  Moore,  F.  C.  C.  310 ;  9  W.  B.  673.) 

See  farther,  as  to  the  creation  and  determination  of  tenancies  at  will,  the 
notes  to  Richardson  v.  Langridge  (Tudor,  L.  C.  Conv.  11,  2nd  ed.) ;  and 
Oafton  y.  Blaicy  (2  Smith,  L.  C.  108,  6th  ed.). 

llie  proviso  as  to  mortgagors  and  cestui  que  trusts  was  introduced  to  Proviso  as  to 
prevent  the  title  of  the  mortgage  or  trustee  from  being  barred  in  twenty-  mortgagors  and 
one  years,  in  those  cases  in  which  a  mortgagor  or  cestui  que  trust  in  pos-  *"****  ****  *'""**'• 
session  was  held  to  be  tenant  at  will  to  the  mortgagee  or  trustee. 

The  relation  between  mortgagor  and  mortgagee  is  perfectly  anomalous  ReiaUon  between 
and  sui  generis,  (2  Jac.  &  Walk.  183.)  The  mortgagor  is  only  like  a  mortgagee  and 
tenant  at  wUl  to  the  mortgagee,  his  legal  interest  being  inferior  to  that  of  JJJSiS*'''  ^' 
a  strict  tenant  at  will.  (Doug.  22,  282,  283.)  A  mor^gor  in  possession 
may  be  described  in  pleading  as  the  tenant  of  the  mortgagee  in  an  action 
by  a  third  party.  {Partridge  y.  Bere,  6  B.  &  Aid.  604;  S.  C,  1  Dowl.  & 
Byl.  273.)  The  legal  interest  of  the  mortgagor  after  default  is  not  more 
^lan  that  of  a  tenant  by  sufferance,  and  he  may  be  treated  as  such  or  as  a 
trespasser,  at  the  election  of  a  mortgagee  ( Doe  v.  Maisey,  8  B.  &  Cr.  767; 
see  Wheeler  v.  Montefiore,  1  Gale  &  D.  493),  and  the  mortgagor,  or  his 
tenant  coming  in  after  the  mortgage,  may  be  ejected  without  any  demand  of 
poasession  having  been  made  (iS.)  either  by  the  original  mortgagee  or  by  his 
assignee  {Thunder  v.  Belcher,  3  East,  449);  whereas  a  tenant  at  will  can- 
not be  ejected  on  a  demise  laid  previous  to  the  determination  of  the  will 
(4  T.  R.  680),  and  the  mortgagor  is  not  entitled  to  the  growing  crops  after 
the  will  is  determined,  as  in  the  case  of  a  tenant  at  will.  (1  T.  R.  383. 
See  Coote  on  Mortgages,  325—330;  Walmsley  v.  Milne,  7  C.  B.,  N.  S.  133; 
6  B.  &  Aid.  605,  n.)  **  It  is  now  established,  that  a  mortgagor  only  holds 
the  possession  of  the  land,  and  receives  the  rent  of  it,  by  the  will  or  per- 
mission of  the  mortg^agee,  who  m^  by  ejectment,  without  giving  notice, 
recover  against  him  or  his  tenant  In  this  respect,  the  estate  of  a  mortgagor 
is  inferior  to  that  of  a  tenant  at  will."  {Per  Buller,  J.,  in  Bird  v.  Wright, 
1  T.  R.  378.  See  4  Bligh,  97.)  A  mortgagee  may  consider  the  mortgagor, 
as  against  a  stranger,  as  Ms  tenant  at  will ;  but  he  is  not  bound  to  do  so, 
and  therefore  it  is  that  he  may  bring  ejectment  against  him  as  a  trespasser, 
without  a  previous  demand  of  possession.  {Partridge  v.  Bere,  5  B.  &  Aid. 
604 ;  Bitohman  v.  Walton,  4  Mees.  &  W.  415 ;  Doe  d.  Oarrod  v.  Olley, 
12  Ad.  &  £11.  481.)  By  the  mortgage  deed,  the  mortgagor  attorned  to  the 
mortgagee  as  tenant  at  a  quarterly  rent,  which  was  stated  to  be  done  for  the 
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3^4  WUL  4,   parpose  of  secnring  the  principal  and  interest,  and  in  contemplation  and 
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part  discharge  thereof.  A  power  of  entry  was  also  reserved  to  the  mort- 
gagee on  defiiolt  of  payment :  it  was  held,  that  he  or  his  assignee  might 
bring  ejectment  against  the  mortgag(»r  without  giving  him  notice  to  qnit. 
(Boe  d.  Snell  v.  Tom,  4  Q.  B.  615.)  In  Doe  d.  HigginhotTuim  v.  BartOf^ 
(11  Ad.  &  EIL  814),  Denmanj  C.  J.,  said,  **  It  is  very  dangerous  to  attempt 
to  define  the  precise  relation  in  which  mortgagor  and  mortgagee  stand  to 
each  other  in  any  other  terms  than  those  very  words ;  bat  thus  mnch  is 
established  by  the  cases  of  Partridge  v.  Bere  (6  B.  &  Aid.  604),  and  Hitek- 
man  v.  Walton  (4  Mees.  &  W.  409),  that  the  mortgagee  may  treat  the 
mortgagor  as  being  rightfully  in  possession,  and  himself  as  reversioner,  so 
that  as  long  as  he  be  not  treated  as  a  trespasser,  his  possession  is  not  hostile 
to,  nor  inconsistent  with,  the  mortgagee's  right.  (We  purposely  avoid  the 
expression  '  is  not  adverse,'  by  reason  of  the  statutes  8  &  4  Will.  4,  c.  27, 
and  7  Will.  4  &  1  Vict  c.  28.)" 

An  express  tenancy  at  will  may  exist  notwithstanding  the  reservation  of 
a  yearly  rent  An  indenture  of  mortgage,  after  the  usual  power  of  sale  by 
public  auction  or  private  contract,  in  the  event  of  the  nonpayment  of  the 
mortgage  mone^,  contained  a  proviso  and  covenant  by  the  mortgagee  that 
no  sale,  or  public  notice  or  advertisement  for  any  sale,  should  be  made  or 
given,  nor  any  means  be  taken  for  obtaining  possession  until  the  expiration 
of  twelve  calendar  months  after  notice  in  writing  of  such  intention  should 
have  been  given  to  the  mortgagor.  There  was  iDcewise  a  covenant  by  the 
mortgagee  for  quiet  enjoyment  by  the  mortgagor  oi  tenant  at  miU  to  the 
mortgagee  on  payment  of  a  certain  yearly  rent  by  two  equal  half-yearly 
payments,  but  no  livery  of  seisin  was  made  to  the  mortgagor :  it  was  held, 
that  the  mortgagor  was  tenant  at  will  only  to.  the  mortgagee,  and  that  those 
clauses  in  the  deed  did  not  create  in  him  a  tenancy  from  year  to  year.  (Doe 
d.  IHxie  V.  Dames,  7  Exch.  89;  16  Jur.  44;  21  L.  J.,  Ex.  60;  Doe  d. 
Basto  V.  Cox,  11  Q.  B.  122;  17  L.  J.,  Q.  B.  3;  Walker  v.  Oiles,  6  C.  B. 
662.  See  the  Metropolitan  Counties  Assurance  Co,  v.  Brown,  4  H.  &  N. 
428.)  Where  a  mortgagee  recognizes  a  tenant  as  being  in  lawful  posses- 
sion of  the  premises  at  a  given  time  by  the  receipt  of  rent,  it  is  not  com- 
petent to  him  to  say  afterwards  that  at  that  time  he  was  a  trespasser.  {Doe 
d.  Whitaher  v.  Hales,  7  Bing.  322. )  But  in  ejectment  by  a  mortgagee,  the 
mere  fact  of  his  having  received  interest  on  the  mortgage  down  to  a  time 
later  ^an  the  day  of  we  demise  in  the  declaration  does  not  amount  to  a 
lecognition  by  him  that  the  mortgagor  or  hia  tenant  was  in  lawful  posses- 
sion of  the  premises  till  the  time  when  such  interest  was  paid,  and  conse- 
quently is  no  defence  to  the  ejectment  {Doe  d.  Rogers  v.  Ckdmallader, 
2  Bam.  &  Ad.  473.) 

See  further,  as  to  the  relation  subsisting  between  a  mortgagee  and  a 
mortgagor  in  possession,  the  note  to  Keech  v.  HaU  (1  Smith,  L.  C.  623, 
6th  ed.),  and  Watkins  on  Conveyancing,  13,  9th  ed. 

Bv  7  Will.  4  &  1  Vict.  c.  28,  mortgagees  may  bring  actions  to  recover 
the  land  mortgaged  within  twenty  years  after  the  last  payment  of  principal 
or  interest. 

The  general  rule  is,  that  a  cestui  qv-e  trust  being  in  possession  of  the 
esteto,  with  the  consent,  or  even  the  mere  acquiescence,,of  the  trustee,  is 
considered  as  his  tenant  at  will.  (4  Bac.  Abr.  198;  Smith  v.  Pierce, 
8  Mod.  195;  Focus  v.  Salisbury,  Hardr.  400;  Freem4m  v.  Barnes,  1 
Ventr.  55,  80;  1  Lev.  270;  Pom/ret  v.  Windsor,  2  Ves.  sen.  472,  481;  I 
Yentr.  329;  Oree  v.  Bolle,  1  Ld.  Baym.  716.)  The  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a  trustee  against  his  cestui  que  trust  has 
been  long  repudiated.  {Doe  d.  Shewen  v.  Wroot,  5  East,  138.  See  Lessee 
of  Mauey  v.  Touchstone,  1  Sch.  &  Lef.  67,  n.)  It  is  a  rule,  that  however 
plain  the  trust  may  be,  yet  in  a  court  of  law  the  legal  interest  must  prevail; 
{Doe  d.  Da  Costa  v.  Wharton,  8  T.  R.  2;)  therefore  trustees  of  a  meeting- 
house or  of  lands,  of  which  they  are  seised  in  trust  for  the  support  of  the 
minister,  may  maintain  an  action  of  ejectment  agaiust  him  upon  a  simple 
demand  of  possession  without  any  notice  to  quit.  {Doe  d.  Jones  v.  Jones, 
10  B.  &  C.  718;  6  M.  &  R.  616;  Doe  d.  Niclvoll  v.  APXeag,  10  B.  &  C.  724; 
5  M.  &  B.  620.)    But  the  trustee  and  visitors  of  a  free  grammar  school 
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cannot  reoover  the  schoolhoaBe  in  ejectment  withont  haying  previonslr  de-  3^4  Will.  4, 
tennined  his  interest  by  sonunons.    {Doe  d.  Thanet  t.  Chtrtham,  8  Moore,      o,  21,  $.  7. 

368;  1  Bing.  357.    See  Beie  ▼.  Oaskin,  8  T.  R.  209;  Hfg.  t.  Qovemon  of  

Darlington  School,  6  Q.  B.  682.^  The  relation  between  tmstee  and  cestui 
fue  trust  is  not  analogous  to  that  between  mortgagor  and  mortgagee,  as 
eqnitj  never  takes  awaj  the  possession  of  the  cestui  que  trust  by  delivering 
it  to  the  trostecs,  unless  there  be  gross  mismanagement,  or  some  other 
reason  for  it.  (9  Mod.  by  Leech,  p.  227.  See  Watkins  on  Conveyancing, 
16,9thed.) 

The  proviso  at  the  end  of  sect  7  prevents  a  cestui  que  trust  from  being  Meaning  of  the 
coDsideFed  tenant  at  will  to  the  trustee  for  the  purposes  of  this  section  P^y^  "/^.w, 
ondy,  but  does  not  alter  his  position  with  reference  to  the  other  sections  of  ^  ^*^  '* 
the  statute.  The  object  of  this  statute  was  to  settle  the  rights  of  persons 
adversely  litigating  with  each  other,  not  to  deal  with  cases  of  trustee  and 
cestui  que  truit  where  there  is  but  one  single  interest,  viz.,  that  of  the 
person  benefidally  entitled.  A  cestui  que  trust  who  enters  into  possesion 
of  land  becomes  at  law  tenant  at  will  to  the  tmstee.  Where,  therefore,  the 
equitable  owner  ol  an  estate,  a  term  in  which  had  been  assigned  to  attend 
the  inheritanoe,  is  in  possession,  the  right  of  entry  under  the  2nd  section  of 
this  act  accrues  only  upon  the  determination  of  the  tenancy  at  will  resulting 
from  such  possession.  The  3rd  section  of  this  act  does  not  apply  to  the 
case  of  a  cestui  que  trust  holding  possession  of  land  under  the  trustee. 
( Garrard,  dem.,  Tuck,  ten.,  8  C.  B.  231.)  The  provision,  that  no  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will  within  this  clause,  is  said 
by  the  Ck>nrt  of  Common  Pleas  to  be  equivalent  to  saying,  that  Ihe  right 
of  entay  of  a  trustee  against  his  cestui  que  trust  shall  not  be  deemed  to 
have  first  accrued  at  the  e^^piration  of  one  year  next  after  the  commence- 
ment of  the  tenancv;  and  the  exception  seems  to  be  introduced,  in  order  to 
prevent  the  necessily  of  an^  active  steps  being  taken  by  the  trustee  to 
preserve  his  estate  from  being  destroyed,  as  in  the  case  of  an  ordinary 
tenancy  at  will,  by  mere  lapse  of  time,    ilh.) 

The  doctrine,  that  a  cestui  que  trust,  who  is  in  the  possession  of  an  estate 
by  the  consent  or  acquiescence  of  the  trustee,  must  be  regarded  as  tenant  at 
will,  only  ^plies  where  the  cestui  qtic  trust  is  the  actual  occupant.  If  he 
is  only  allowed  to  receive  the  rents,  or  otherwise  deal  with  the  estate  in  the 
hands  of  the  occupying  tenants,  he  stands  in  the  relation  merely  of  an  agent 
or  bailiff  of  the  trustees,  who  choose  to  allow  him  to  act  for  them  in  the 
management  of  the  estate,  and  the  consequence  appears  inevitable,  that  if 
the  actual  occupier  is  under  such  circumstances  permitted  to  occupy  for 
more  than  the  twenty  years  prescribed  by  this  statute  without  paying  rent, 
the  result  must  be  that  the  trustees  lose  their  title,  exactly  as  m  the  ordi- 
nary case  of  landlord  and  tenant.  {Melling  v.  Leak,  16  C.  B.  652;  1  Jur., 
N.  S.  769;  24  Law  J.,  C.  P.  187.) 

The  proviso  as  to  cestuis  que  trust  contained  in  this  section  applies  only 
to  cases  of  declared  and  expressed  trusts,  and  not  to  the  case  of  a  person 
holding  under  an  agreement  to  purchase.  (,Doe  d.  8tan/may  v.  Rock,  4 
M.  &  .Gr.  30.)  But  where  articles  of  agreement  for  a  lease  (which  was 
never  actually  executed)  were  entered  into  and  the  premises  occupied  pur- 
suant to  the  articles  from  1771  to  1867 :  it  was  held,  that  an  actual  direct 
trust  had  been  constituted  between  the  owners  of  the  fee  and  those  who  held 
under  the  articles;  and  that  the  cestui  que  trusts  being  in  possession  the 
estate  of  the  trustees  was  not  destroyed  by  lapse  of  time.  {Drumfnond  v. 
8ant,  L.  B.,  6  Q.  B.  763.) 


Tenancy  from  Year  to  Year. 

8.  When  any  person  shall  be  in  possession  or  in  receipt  of  ^o  perjon  after  a 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from  to*ya?tobavo^*' 
year  to  year  or  other  period,  without  any  lease  in  writing,  the  j^  ^^^  ^^^ 
right  of  the  person  entitled  subject  thereto,  or  of  the  person  theflrat%Mror 
through  whom  he  claims,  to  make  an  entry  or  distress,  or  to  ^^mentd 
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S  4'  4:  Will.  4,  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
c.  27,  s.  8.      to  have  first  accrued  at  the  determination  of  the  first  of  such 
years  or  other  periods,  or  at  the  last  time  when  any  rent  pay- 
able in  respect  of  such  tenancy  shall  have  been  received  (which 
shall  last  happen)  (u). 


Section  applies  to 
tenancies  from 
year  to  year 
created  before  and 
existing  at 
passing  of  act. 


Lease  in  writing 
within  this 
section. 


Evidence  of  pay- 
ment of  rent. 


(«)  The  8th  section  applies  to  tenancies  from  year  to  year,  created  before 
and  existing  at  the  passing  of  the  act,  24th  July,  1833.  In  ^e  year  1814 
the  defendant's  father  was  let  into  possession  as  tenant  from  year  to  year, 
withoat  any  lease  or  other  writing  of  the  premises  in  anestion.  He  con- 
tinued in  possession  and  paid  rent  to  Kompson  nntil  the  25th  of  March, 
1824,  since  which  time  no  demand  or  payment  of  rent  appeared  to  have 
been  made.  The  defendant's  father  died  a  few  years  ago,  leaving  the 
defendant  in  possession  of  the  premises.  Rent  was  demanded  of  him,  and 
payment  being  refused,  ejectment  was  brought  in  June,  1844.  It  was 
objected  for  the  defendant,  that  the  right  of  action  was  barred  by  this 
section  of  the  act:  and  the  Lord  Chief  Baron,  being  of  that  opinion,  non- 
suited the  plaintiff.  Upon  motion  by  the  plaintiff  to  enter  a  yerdict, 
Parke,  B.,  thought  no  rule  ought  to  be  granted,  the  case  being  clearly 
within  the  words  of  the  8fch  section,  which  are  not  the  same  as  those  of  the 
7th  section,  upon  which  Doe  t.  Pa^e  {ante,  p.  164)  was  decided.  Here 
the  defendant's  father  was  in  possession  of  the  land  as  tenant  from  year  to 
year  after  the  passing  of  the  act,  therefore  the  period  of  limitation  is  twenty 
years  from  the  last  receipt  of  rent  from  him,  in  April,  1824;  it  expired, 
therefore,  in  April,  1844,  and  this  ejectment  was  consequently  brought  too 
late.    (Doe  d.  Jukea  v.  Sumner,  14  Mees.  &  W.  89.) 

This  section  requires  an  instrument  in  writing  which  may  operate  as  a 
lease,  and  a  party  holding  property  for  twenty  years  without  such  a  lease 
or  payment  of  any  rent  acquires  a  title.  In  1824,  B.  was  let  into  possession 
of  a  cottage  under  an  agreement  purporting  to  be  a  demise  by  the  church- 
wardens and  OTerseers  of  the  poor  of  the  parish  of  P.,  at  the  rent  of  Is.  6^2. 
per  week ;  B.  to  quit  on  one  month's  notice  being  giveu,  &c.  This  agree- 
ment was  signed  only  by  one  of  the  overseers,  l^e  churchwardens  did  not 
sign,  nor  was  there  any  evidence  to  show  that  they  had  assented  to  the  agree- 
ment. B.  never  paid  any  rent  or  made  any  acknowledgment.  B.  afterwards 
sold  the  premises  to  the  defendant:  it  was  held,  in  an  action  of  ejectment 
brought  after  twenty  years  by  the  churohwardens  and  overseers  for  the  time 
being  against  the  defendant,  that,  as  the  agreement  did  not  pass  an  interest, 
it  did  not  amount  to  a  lease  in  writing,  within  the  meaning  of  this  section, 
and  that  consequently  the  claim  of  the  lessor  of  the  plaintiff  was  barred  by 
twenty  years'  adverse  possession.  (Doe  d.  Lansdell  v.  Qorver,  16  Jur.  100; 
21  Law' J.,  Q.  B.  67;  17  Q.  B.  589.) 

The  lessor  of  the  plaintiff  in  ejectment  proved  a  conveyance  of  the  land  to 
himself  fifty  years  before  the  action  was  brought:  he  had  not  occupied;  but 
a  person  who  had  occapied  proved  payment  of  rent  by  himself  to  the  lessor 
of  the  plaintiff  within  thirty-three  years  of  the  action  brought,  at  which  time 
H.  came  into  occupation.  No  lease  to  H.  was  shown.  It  was  proved  that, 
within  twenty  years  before  the  action  was  brought,  H.,  bein^  in  possession, 
declared  that  he  was  then  paying  rent  to  the  lessor  of  the  plaintiff;  and  that 
afterwards,  and  before  action  brought,  the  defendant  had  said  that  he  was 
tenant  to  H.  H.  died  before  the  trial.  It  was  held,  that  the  plaintiff  was 
not  barred  by  the  second  section  of  this  act,  payment  of  rent  being  duly 
proved  by  H.'s  admission,  so  as  to  satisfy  sect.  8,  and  the  defendant  being 
l>ound  by  the  evidence  which  was  good  as  against  H. ;  and  that  sect.  14, 
which  requires  acknowledgments  of  title  to  be  in  writing,  was  inapplicable 
to  this  case.  (^Doe  d.  Earl  Spencer  v.  Beckett,  4  Q.  B.  601.)  Where  the 
tenancy  is  disputed,  the  circumstances  connected  wi&  the  annual  payments 
are  venr  important,  for  if  the  person  paving  makes  the  payment  expressly 
or  impliedly  on  account  of  something  else  than  rent  of  land  of  which  he  is 
tenant,  that  would  not  be  a  payment  of  rent  within  this  section.  (^  ttorney' 
General  v.  Stephens,  6  De  G.,  M.  &  G.  146.) 

A.  let  land  to  B.  by  parol  £rom  year  to  year,  reserving  rent  payable  in 
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March  and  NoTember.    The  last  payment  of  rent  was  in  March,  1846.    A.  3  ^  4  Will,  4, 
died  in  December  of  the  same  year,  and  B.  retained  possession.    In  eject-       o,  27,  s.  8. 

ment  by  A.'s  heir  it  was  held  ihat  time  ran  from  the  last  payment  of  rent,  

and  not  from  the  deatii  of  A.,  as  the  case  fell  within  sect.  8  and  not  sect.  3. 
(^Baines  t.  Lumley,  16  W.  R.  674.) 

An  estate  from  year  to  year  may  be  created  either  by  the  parol  or  written  Creation  of  • 
agreement  of  the  parties.  The  qualities  that  distingnish  it  from  proper  ^'^py  /^m 
terms  of  years,  and  from  estates  at  will,  are,  that  it  is  now  raised  by  con-  ^^^  ^^"' 
Bfcmction  of  law  alone  instead  of  an  estate  at  will,  in  every  instance  where  a 
possession  is  taken  with  the  consent  of  the  legal  owner,  and  where  an  annnal 
rent  has  been  paid,  bnt  without  there  having  been  any  conveyance  or  agree- 
ment conferring  a  legal  interest,  and  that  whether  it  arises  from  express 
agreement,  or  by  implication  of  law,  it  may,  unless  surrendered  or  deter- 
mined by  a  regular  notice  to  quit,  subsist  for  an  indefinite  period,  if  the 
estate  of  the  lessor  will  allow  ox  it,  or  for  the  whole  term  of  his  estate,  where 
it  is  of  a  limited  duration,  unaffected  by  the  death  either  of  the  lessor  or 
lessee,  or  by  a  conveyance  of  their  estate  by  either  of  them.  {Birch  v. 
Wright,  1  T.  R.  380. )  Although  primd  facie  all  leases  for  uncertain  terms 
create  a  tenancy  at  will,  the  courts  of  law  have  for  some  time  past  inclined 
to  construe  such  leases  to  constitute  a  tenancy  from  year  to  year,  especiaUy 
where  an  annual  rent  is  reserved;  (3  Burr.  R.  1609;  Boe  v.  Lees,  2  Bl.  K. 
1171;  Dws  V.  Welter^  7  T.  R.  478.  See  Pope  v.  Garland,  4  Y.  &  Coll.  399; 
Doe  T.  WtOtSt  7  T.  R.  83;  Doe  v.  Morse,  1  B.  &  Ad.  866;)  which  is  certain, 
or  which,  from  the  terms  of  the  agreement,  is  capable  of  being  ascertained 
with  certainty.    {Daniel  y.  Grade,  6  Q.  B.  145.) 

The  defendant,  beine  tenant  from  year  to  year  at  a  given  rent,  the  rent 
was  raised,  at  the  termmation  of  one  of  the  years,  by  consent  of  the  land- 
lord and  tenant.  It  was  held,  that,  if  this  created  a  new  contract,  it  must 
be  a  contract  to  hold  on  the  old  terms;  and  that  a  contract  for  a  tenancy 
for  two  years  certain  from  the  time  of  raising  the  rent  could  not  be  inferred 
(in  default  of  additional  evidence),  even  on  the  assumption  that  an 
original  contract  for  a  tenancy  from  year  to  year  creates  a  tenancy 
for  two  years  certain.  {Doe  d.  Monck  v.  Geekie,  6  Q.  B.  841.)  A  tenancy 
from  year  to  year,  so  long  as  both  parties  please,  is  determinable  at  Uie  end 
of  the  first  as  well  as  of  any  subsequent  year,  unless,  in  creating  such 
tenancy,  the  parties  use  words  showing  that  they  contemplate  a  tenancy  for 
two  years  at  least.  Therefore,  where  a  tenant,  at  the  expiration  of  a  term  of 
years,  held  over,  and  the  landlord  received  rent  from  him,,  it  was  held,  that 
the  landlord  might,  by  a  half-year's  notice,  require  him  to  quit  at  the  end  of 
the  first  year  after  the  term  of  years  had  expired.  (Doe  d.  Clarke  v.  Smaridge, 
7  Q.  B.  957.) 

Payment  of  rent  \b  primd  facie  evidence  of  a  tenancy  from  year  to  year; 
{Doe  d.  PHtohard  v.  Dodd,  2  Nev.  &  P.  838;  5  B.  &  Ad.  689;)  if  made 
with  reference  to  a  year  or  some  aliquot  part  of  a  year.  {Braythnayte  v. 
Hitchcock,  10  Mees.  &  W.  497;  Doe  d.  Hull  v.  Wood,  14  Mees.  &  W.  687.) 
Although  a  tenancy  from  year  to  Tear  is  ordinarily  implied  from  the  mere 
receipt  of  rent  {Bishop  v.  Howard,  2  B.  &  G.  100),  it  is  competent  to  either 
the  payer  or  receiver  to  prove  the  circumstances  under  which  the  payments 
as  for  rent  were  so  made,  and  by  such  circumstances  to  repel  the  legal  im- 
plication which  would  result  from  the  payment  of  rent  unexplained.  {Doe 
d.  Lord  V.  Orago,  6  C.  B.  90.)  A  demise  "  not  for  one  year  only  but  rrom 
year  to  year"  operates  as  a  demise  for  two  years,  and  consequently  the  tenant 
cannot  be  ejected  after  a  notice  to  quit  at  the  expiration  of  the  first  year. 
{Denn  v.  Ckirtwright,  4  East,  31.)  A  lease  for  one  year  and  so  on  from  year 
to  year,  until  the  tenancy^  hereby  created  shall  be  deteimined  as  hereafter 
mentioned,  with  a  provision  that  it  should  be  lawful  for  either  of  the  parties 
to  determine  the  tenancy  by  three  months'  notice,  creates  a  tenancy  for  two 
years  certain,  and  cannot  be  terminated  by  a  three  months'  notice  to  quit  at 
the  end  of  ttie  first  year.  {Doe  d.  Chadborn  v.  Green,  1  Perry  &  Dav.  464; 
9  Ad.  &  Ell.  658.  See  Buckrcorth  v.  Simpson,  1  Cr.  M.  &  R.  834;  5 
Tyr.  344.) 

A  tenancy  from  year  to  year  will  not  arise  by  implication  where  it  will 
work  a  forfeiture.    {Fenny  v.  Child,  2  Maule  &  S.  255.) 
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8  <!'  4  Will.  4,       A  tenant  who  holds  on  after  a  term  has  elapsed  goes  on  as  tenant  from 
c.  27,  «.  8.       y^ur  to  year,  because  in  the  silence  of  the  parties  no  oUier  tenns  ean  be 

implied.    {Doe  d.  Rogers  r.  PuUen,  2  Bing.  N.  C.  753.)    A  tenant  for  life 

nnder  a  settlement  made  a  lease  tot  lives  not  warranted  by  his  leasing  power, 

and  after  his  death  and  that  of  the  last  oestni  que  vie,  the  remainderman  con- 

*  tinned  to  receive  of  the  lessee  rent  of  the  same  amoont  as  that  reserved  bj 

the  lease,  which  was  far  below  the  real  value  of  the  lands.  There  was  evi- 
dence from  which  it  might  be  inferred  that  the  lease  in  question  had  been 
since  the  death  of  the  last  oestui  que  trust  treated  bj  bo^  parties  under  a 
mistake,  as  a  renewal  in  pursuance  of  a  supposed  covenant  for  perpetual 
renewal  in  a  former  lease.  It  was  held,  in  an  ejectment  on  the  title  brought 
hy  the  remainderman,  that  the  lessee  was  a  tenant  from  year  to  year  since 
the  death  of  the  last  cestui  que  vie,  and  was  entitled  to  a  notice  to  quit  (^Bell 
V.  Nangle,  2  Jebb  &  Symes,  269.  See  Doe  d.  Martin  v.  WaUs,  7  T.  R.  83; 
Howard  v.  Sherwood,  1  Alcock  &  Nap.  21 7.)  An  undertenant  who  is  in  pos- 
session at  the  determination  of  the  original  lease,  and  is  permitted  by  the 
revermoner  to  hold  over,  is  a  quasi  tenant  at  sufferance,  and  the  mere  fact  of 
occupation,  coupled  with  payment  of  rent  for  such  time  of  occupation,  does 
not  raise  the  presumption  of  a  demise  for  years,  unless  there  is  some  evidence 
to  show  an  agreement  for  a  demise  for  a  term.  (^Sinifphin  v.  Ashurst,  4  Tyrw. 
781 ;  i9.  C,  1  O.,  Mees.  &  Rose.  261.)  So  long  as  the  occupation  is  merely 
continued  with  Uie  bare  acquiescence,  or  without  the  disagreement  of  the 
person  entitled  to  the  possession,  a  tenancy  at  sufferance  exists.  {Sykes  d. 
Muraatroyd  v.  BirkeU,  cited  1  T.  R.  161;  Co.  Litt  270  b;  Cro.  Jac.  169.) 

Where  a  party  enters  into  possession  of  a  farm,  and  pays  rent  nnder  an 
agreement  for  a  lease  containing  di?ers  covenants  apphcable  to  a  tenancy 
mm  year  to  year:  it  was  held,  Siat  where  the  agreement  stipulated  for  the 
lease  to  contain  a  condition  of  re-entry,  if  the  tenant  should  grow  two  suc- 
cessive crops  of  white  com  without  fallowing,  that  he  might  be  ^fcted  with- 
out notice  if  he  committed  a  breach  of  the  covenant.  {Doe  d.  Thompson  v. 
Amey,  4  P.  &  Dav.  177.  See  Lord  Bolton  v.  Tomlin,  1  Nev.  &  P.  247;  5 
Ad.  &  £U.  856.) 

A  tenancy  from  year  to  year  was  considered  as  recommencing  every  year 
in  the  case  of  Tomkms  v.  Lawrenoe,  8  Carr.  &  P.  729,  but  in  Doe  d.  Hull  v. 
Wood,  14  M.  &  W.  682,  Parke,  B.,  said,  *'  Though  some  doubts  may  once 
have  existed  as  to  whether,  in  the  case  of  a  tenancy  from  year  to  year,  there 
was  a  fresh  tenancy  at  the  end  of  each  year,  it  is  now  clear  beyond  all  doubt 
that  the  same  tenancy  continues  till  the  one  or  the  other  of  the  parties 
determines  it  at  his  pleasure."  And  the  same  principle  must  apply  to  any 
shorter  tenancy,  as  from  week  to  week.  {Per  Orompton,  J.,  Beg.  v.  Thornton 
{Township),6JuT.,ti.  S.  799;  29  L.  J.,  M.  G.  162, 164.)  The  nonpayment 
of  rent  for  sixteen  years,  and  no  proof  of  any  demand  being  made,  is  of 
itself  sufficient  evidence  to  presume  the  determination  of  a  tenancy  from 
year  to  year.    {Stagg  v.  WyaU,  2  Jur.  892.) 

Though  a  parol  agreement  for  &■  longer  term  than  three  years  is  void  by 
the  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  1,  as  to  the  duration  of  tlie  term, 
yet  it  creates  a  tenancy  from  year  to  year,  regulated  in  every  other  reroect 
by  the  agreement  {Doe  v.  Bell,  5  T.  R.  471 ;  Clayton  v.  Blakey,  8  T.  R.  3. 
See  GoodtUle  d.  Galloway  v.  Herbert,  4  T.  R.  680.) 

By  Stat  8  &  9  Vict  c.  106,  s.  8,  a  lease  required  by  law  to  be  in  writing 
of  any  tenements  or  hereditaments  *<  shall  be  void  at  law  unless  made  by 
deed."  An  agreement  to  let  for  three  years  and  a  week  is  void  as  a  lease 
by  that  section,  but  the  tenant,  notwithstanding,  holds  from  year  to  year, 
subject  to  the  terms  of  the  agreement,  and  is  bound  to  quit  at  the  expiration 
of  tne  three  years,  without  a  previous  notice  to  quit.  {Tress  v.  Savage,  4 
£U.  &  Bl.  86;  18  Jur.  680;  23  L.  J.,  Q.  B.  339.  See  8  &  9  Vict  c.  106, 
s.  3,  post.^ 

The  interest  of  a  tenant  from  year  to  year  does  not  determine  by  his  death, 
but  devolves  to  his  personal  representatives.    {Ihe  v.  Porter,  3  T.  R.  13; 
15  Ves.  241.) 
Notice  to  qalt.  A  tenancy  from  year  to  year  may  be  determined  by  a  notice  to  quit  from 

either  party,  which,  when  there  is  no  agreement,  or  where  the  agreement 
is  silent  on  that  point,  must  be  at  least  half  a  year's  (and  not  merely  six 
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moDthB')  notice,  Tequiring  from  the  tenant,  or  offering  on  his  part,  to  giye  3^4  Will.  Ap 
up  poasenion  at  the  expiration  of  the  year,  computing  from  the  time  iraen      o,  27,  «.  8. 

the  tenancy  commenced.    (^Right  v.  Darby,  1  T.  R.  169.)    A  notice  to  quit 

a  hooie  lield  hy  the  plaintiff  as  tenant  from  year  to  year  was  ^yen  to  him 
on  the  17th  Jnne,  1840,  which  required  him  to  quit  the  premises  '<  on  tiie 
11th  October  now  next  ensuing,  or  such  other  day  and  time  as  his  said 
tenancy  might  expire  on."  The  tenancy  had  commenced  on  the  11th 
October  in  a  former  year.  It  was  held,  that  this  was  not  a  good  notice  for 
the  year  ending  on  the  11th  October,  1841.  iMilU  ▼.  Ghff,  14  Mees.  &  W. 
72.) 

Land  was  let  for  one  year,  and  so  on  from  ^ear  to  year,  until  the  tenancy 
should  be  determined  as  after  mentioned,  with  a  subsequent  proviso  that 
tiiree  monliis  should  be  sufficient  notice  to  be  given  from  either  party,  and 
another  subsequent  proviso  that  it  should  be  lawful  for  either  party  to  de- 
termine the  tenancy  by  giving  three  months'  notice.  It  was  held,  that  the 
tenancy  was  not  determinable  by  three  months'  notice  expiring  before  the 
end  of  the  second  year.  {Doe  d.  Chadborn  v.  Oreen,  9  Ad.  &  £11.  658;  1  P. 
&  Dav.  454;  see  Sir  oh  v.  Wright,  1  T.  R.  378;  Denn  d.  Jenkin  v.  CaH- 
mright,  2  Campb.  572;  Thompson  v.  Maberley,  4  East,  29.)  On  a  demise 
for  one  year  and  six  months  certain  from  August  1 3th,  at  a  rent  payable  on 
the  nmal  quarter  days,  three  calendar  months'  notice  to  be  given  on  either 
side  before  determination  of  the  said  tenancy.  The  tenant  continued  to 
occupy  beyond  the  year  and  six  months.  It  was  held,  that  a  three  months' 
notice  to  a  nit,  expiring  on  13th  August,  was  proper;  and  not  a  notice  ex- 
piring at  tne  end  of  a  year  from  the  termination  of  the  year  and  six  months. 
{Dae  d.  Robinton  v.  Dobell,  1  Q.  B.  806.)  A  tenant  from  year  to  year, 
believing  that  his  tenancy  determined  at  Midsummer,  gave  a  written  notice 
to  quit  at  that  period,  which  the  landlord  accepted;  the  tenant  having  after- 
wards discovo^d  that  his  tenancy  expired  at  Christmas  gave  his  landlord 
another  notice  accordingly,  and  on  possession  being  demanded  at  Midsum- 
mer refused  to  quit  the  premises.  It  was  held,  tluit  the  tenancy  was  not 
determined  by  notice,  inasmuch  as  it  was  not  good  as  a  notice  to  quit,  and 
eonld  not  operate  as  a  surrender  by  note  in  writing,  within  the  Statute  of 
Fiaods,  being  to  take  effect  infuturo.  (Doe  d.  Murrell  v.  Mihvard,  8  Mees. 
&  W.  328;  see  Johnttone  v.  Hudle^tone,  4  B.  &  C.  922;  Weddall  v.  Ciipes, 
I  Mees.  &  W.  50.)  A  tenant  from  year  to  year  gave  his  landlord  notice  to 
quit,  ending  at  a  time  within  half  a  year.  The  landlord  at  first  acquiesced, 
but  ultimately  refused  to  accept  the  notice.  The  tenant  quitted  according 
to  his  notice,  and  the  landlord  entered,  and  did  some  repairs.  It  was  held, 
that  the  tenancy  was  not  determined.  (Bessell  v.  Landsberg,  7  Q.  B.  688. 
A  nodee  to  quit  must  be  such  that  the  tenant  may  safely  act  on  it  at  the 
time  of  receiving  it;  therefore  a  notice  by  an  unauthorized  agent  cannot  be 
made  good  by  an  adoption  of  it  by  die  principal  after  the  proper  time  for 

S'ving  it.  Notice  to  quit  at  the  end  of  the  current  year  of  tenancy,  "  on 
ilure  whereof  I  shall  require  you  to  pay  me  double  former  rent  or  value 
for  so  long  as  yon  detain  possession,"  is  an  unqualified  notice,  and  does  not 
give  the  tenant  an  option.  (Doe  d.  Lyzter  v.  Ooldrdn,  2  Q.  B.  143.)  Land 
and  buildings  were  neld  by  a  yearly  tenant,  the  land  fix>m  2nd  February  to 
S  2nd  February,  the  buildings  nom  1st  May  to  1st  May.  The  landlord,  on 
the  22nd  October,  1838,  served  him  with  a  notice  to  quit  the  lands  and 
buildings,  "  at  the  expiration  of  half  a  year  from  the  delivery  of  this  notice, 
or  at  such  other  time  or  times  as  your  present  year's  holding  of  or  in  the 
said  premises,  or  any  part  or  parte  thereof  respectively,  shall  expire  after 
the  expiration  of  half  a  year  from  the  deliveiy  of  this  notice."  It  was  held, 
that  as  to  the  lands  the  notice  was  to  be  considered  a  notice  to  quit  on  2nd 
February,  1835;  and  that  the  landlord  might  recover  both  land  and  build- 
ings after  that  day  in  ejectment.  {Doe  d.  Williams  v.  Smith,  5  Ad.  &  £11. 
350.)  As  to  ro^nisites  of  notice  to  qoit,  see  1  Selw.  N.  P.  630, 635, 13th  ed. 
A  notice  to  quit  given  by  a  person  authorized  by  one  of  several  joint- 
tenants,  purporting  to  be  given  on  behalf  of  them  all,,  is  good  for  all,  be- 
cause the  tenant  holds  the  premises  only  so  long  as  he  and  they  diall  all 
agree.  {Doe  d.  Aslin  v.  Summersett,  1 B.  &  Ad.  135;  Doe  d.  Kindersley  v. 
Sughes,  7  Mees.  &  W.  139;  sec  Doe  d.  Atann  v.  Walters,  10  B.  &  C.  626.) 
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A  notice  to  quit  cannot  be  required  bj  a  person  holding  adrersely,  but 
onlj  where  there  is  a  subsisting  tenancj  on  both  sides,  nor  is  it  necessary 
where  the  tenant  does  an  act  which  amounts  to  a  disavowal  of  the  title  of  the 
landlord.  {Doe  d.  Calvert  y.  I¥ofvd,  1  Moore  &  P.  486.)  A  notice  to  quit 
is  unnecessary,  where  on  demand  of  possession  the  party  refuses  to  give  up 
possession,  claiming  the  property  as  his  own.  (Doe  d.  Lamdell  y,  Chwer, 
17  Q.  B.  589.)  In  Doe  d.  Williams  y.  Pasquali,  Peake's  N.  P.  C.  196,  a 
refusal  to  pay  rent  to  a  devisee  under  a  will,  which  was  contested,  was  not 
such  a  disavowal  of  his  title  as  to  entitle  such  devisee  to  maintain  ejectment 
without  a  previous  notice  to  quit.    (See  post ,  pp.  178, 179.) 


Where  rent 
amountliiff  to  SO*, 
reserved  by  a 
lease  In  writing 
shall  have  been 
wrongfully  re- 
ceived, no  light  to 
Accrue  on  the 
determination  of 
the  lease. 


Law  before  tbe 
ttatuto. 


Receipt  of  rent 
by  stranger  no 
evidence  of  ad- 
verse poasesslon. 


Lease  reserving  Rent 

9.  When  any  person  shall  be  in  possession  or  in  receipt  of 
the  profits  of  any  land,  or  in  receipt  of  any  rent  (charge),  by 
virtue  of  a  lease  in  writing,  by  which  a  rent  amounting  to  the 
yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved, 
and  die  rent  reserved  by  such  lease  shall  have  been  received  by 
some  person  wrongfully  claiming  to  be  entitled  to  such  land  or 
rent  (charge)  in  reversion  immediately  expectant  on  the  deter- 
mination of  such  lease,  and  no  payment  in  respect  of  the  rent 
reserved  by  such  lease  shall  afterwards  have  been  made  to  the 
person  rightfully  entitled  thereto,  the  right  of  the  person  en- 
titled to  such  land  or  rent  (charge),  subject  to  such  lease,  or  of 
the  person  through  whom  he  claims  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  after  the  determination  of  such  lease, 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid ;  and  no  such  right  shall  be 
deemed  to  have  first  accrued  upon  the  determination  of  such 
lease  to  the  person  rightfully  entitled  (x). 

(x)  According  to  the  judgment  of  Lord  Denman,  C.  J.,  in  Doe  d. 
Angell  y.  Angell,  9  Q.  B.  356,  this  section  is  to  be  read  as  if  the  word 
«  charge''  in  italics  had  been  interposed. 

The  rule  of  law  before  this  statute  was,  that  in  case  of  a  lease,  adverse 
possession,  so  as  to  bar  the  reversioner,  did  not  commence  till  the  expiration 
of  the  term.  Before  the  new  act,  length  of  possession  during  a  particular 
estate,  as  a  term  of  1,000  years,  or  under  a  lease  for  lives  as  long  as  the 
lives  were  in  being,  gave  no  title  ;  but  if  tenant  pur  auter  vie  held  over 
for  twenty  years  after  the  death  of  cettui  fue  vie,  such  holding  over  would 
in  ejectment  be  a  complete  bar  to  the  remamderman  or  reversioner,  because 
the  possession  was  adverse.  (Cowp.  218.)  Before  this  act  it  was  decided 
that  the  holding  over  for  twenty  years  by  a  lessee  for  years  determinable 
on  lives  at  a  nominal  rent,  who,  at  the  commencement  of  such  holding 
over,  falsely  asserted  that  one  of  the  cetteuw  que  met  was  alive,  but 
omitted  to  pay  the  reserved  rent,  was  not  an  adverse  possession  barring 
the  entiy  or  ejectment  of  the  reversioner.  So  although  the  reversioner 
had  notice  of  the  cesser  of  the  term,  and  granted  a  fresh  lease  to  another 
person,  who  neglected  to  enter  for  more  than  twenty  years.  {Rex  y.  /i»- 
habitantt  of  Axbridge,  4  Nev.  &  M.  477.) 

The  mere  receipt  of  rent  by  a  stranger,  without  colour  of  title,  was  not 
evidence  of  adverse  possession  against  one  who  had  the  legal  title,  for  it 
was  no  disseisin,  but  at  the  option  of  the  latter,  even  although  the  stranger 
made  a  lease  by  indenture,  reserving  rent,  unless  he  made  an  actual  entry. 
(Bull.  N.  P.  104;  1  Roll.  Abr.  659;  and  see  Smith  y.  Parkhur$t,  Andr. 
824  ;  Jayne  v.  Price,  6  Taunt.  326 ;  1  Marsh.  68.)  If  there  be  a  tenant 
at  sufferance,  and  a  stranger,  not  having  any  right  to  the  land,  make  a 
lease  to  him  by  indenture,  rendering  rent,  without  putting  the  tenant  by 
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sufferance  oat  of  possession,  and  the  tenant  pay  the  rent  to  the  stranger,  3  ^*  4  Wiil.  4, 
that  18  not  anj  disseisin  to  him  who  has  the  right*    ( 1  Boll.  Abr.  659,      c.  27,  i.  9. 

(C.)  pi.  11.)    So  if  a  tenant  at  will  made  a  lease  for  years,  and  the  lessee 

altered,  though  the  estate  at  will  did  not  warrant  the  lease,  it  was  only  a 
diaaeiam  at  election.  (Blunden  t.  Bangh,  Cro.  Gar.  302.)  For  where  a 
penon  gains  a  possession  nnder  a  title  consistent  with  that  of  the  person 
haring  right,  it  is  bat  a  disseisin  at  election.  (See  2  Sch.  &  Lef.  622; 
1  Taont.  599.) 

Before  the  stat.  3  &  4  Will.  4,  c.  27,  when  there  was  a  valid  lease  snb- 
Bsting,  the  rieht  of  entry  was  preserred  nntil  the  determination  of  the 
lease,  althoagn  no  rent  had  been  received;  {Orrell  v.  Maddox^  Rnnn. 
Eject.  App.  No.  1 ;)  and  even  the  adverse  receipt  of  rent  for  more  than 
twenty  years  did  not  deprive  the  party  of  his  right  of  entry  on  the  deter- 
mination of  the  lease  {Boe.  v.  Banverty  7  East,  299.  See  Bushhy  v. 
Bixat^,  3  Bam.  &  C.  298, 304, 305),  although  a  void  lease,  or  a  term  which 
had  become  attendant  npon  the  inheritance  for  the  benefit  of  the  owner  of 
it,  did  not  prevent  the  rnnning  of  the  Statute  of  limitations.  (^Taylor  v. 
Horde,  1  Burr.  60.) 

Bat  where  an  estate  had  been  in  lease,  and  A.  entered  and  received  the 
rent  daring  the  continuance  of  the  lease,  and  remained  in  possession  more 
than  twenty  years  from  the  time  of  his  entry,  and  another  person  claiming 
the  estate  within  twenty  years  after  the  expiration  of  the  lease  brought  an 
ejectment  and  filed  a  bill  for  a  discovery,  it  was  held  that  the  possession 
was  adverse,  as  a  bill  might  have  been  filed  by  the  parties  claiming  during 
the  whole  time  the  leases  were  in  existence,  and  a  demurrer  to  the  discovery 
was  allowed,  and  assistance  in  equity  refused.  (  Cholmondeley  v.  Clinton, 
Tmm.  &  Boss.  107.) 

The  real  property  commissioners  observed,  '*  Where  rent  is  reserved  on  Remarics  of  real 
a  lease,  we  consider  it  more  reasonable  that  the  limitation  should  run  from  v^v^y  oommia- 
the  time  when  the  rent  began  to  be  received  by  a  person  claiming  adversely,  '  ^°*"' 
10  that  there  shall  not  be  a  new  period  of  limitation  from  the  expiration 
of  the  lease.    The  receipt  of  rents  and  profits  is  equivalent  to  the  occupa- 
tion of  the  soil:  the  person  who  is  in  the  receipt  of  them  can  do  nothing 
more  to  establish  his  right,  and  the  person  to  whom  they  are  demised  is 
virtoally  dispossessed.    Where  no  rent  or  only  a  nominal  rent  is  reserved, 
very  slight  negligence  can  be  imputed  to  the  reversioner  in  merely  not 
requiring  a  recognition  of  his  title  from  the  tenant,  and,  in  such  cases,  till 
the  expiration  of  the  lease,  we  think  there  should  not  be  a  commencement 
of  adverse  possession  to  bar  the  landlord.    Any  rent  less  than  20«.  a  year 
may  for  this  purpose  be  considered  nominal."    (1  Real  Prop.  Rep.  47.) 

J.,  seised  in  fee,  leased  for  sixty-one  years,  for  a  term  expiring  in  1887,  Caie«  under 
within  five  years  after  the  passing  of  stat.  8  &  4  Will.  4,  c.  27  (24th  ««'■  *• 
Joly,  1833).  From  J.'s  death,  which  happened  more  than  twenty  years 
before  the  passing  of  the  act,  B.  received  the  rent  reserved  on  the  lease 
down  to  its  expiration,  and  he  then  entered  into  possession ;  and  afterwards 
W.,  within  five  years  after  the  passing  of  the  act,  brought  ejectment  against 
B.,  claiming  to  be  entitled,  as  J.'s  devisee,  immediately  on  J.'s  death.  It 
was  held,  that,  under  sect.  9,  the  action  would  have  been  barred  by  B.'s 
receipt  of  the  rent;  but  that  it  was  preserved  by  sect.  15  for  five  years 
vfter  the  passing  of  the  act.    (Boe  d.  Angell  v.  Angelly  9  Q.  B.  328.) 

Lord  Benmany  C.  J.,  in  giving  judgment,  observed,  that  **  considerable  Meftotng  of 
difiicolty  arises  in  the  construction  of  this  act  of  parliament,  by  reason  of  *i^^^  |.°  \f  ^ 
the  word  '  rent'  being  used  in  two  different  senses  throughout,  vis.,  in  the  ' 

sense  of  a  rent  charged  upon  land,  and  of  a  rent  reserved  under  a  lease. 
In  the  very  first  section  of  the  act,  the  Interpretation  clause,  it  is  used  in 
both  senses ;  for  it  is  made  to  extend  '  to  all  heriots,  and  to  all  services  and 
suits  for  which  a  distress  may  be  made,  and  to  all  annuities  and  periodical 
sums  of  money  chareed  upon  or  payable  out  of  any  land.'  In  the  2nd 
section,  it  is  used  in  &e  sense  of  rent-charge  onlv,  as  was  stated  by  Tindal, 
C.  J.,  in  the  judgment  in  Paget  v.  Ibley,  2  Bing.  N.  C.  679,  688;  and  as 
ezpfessly  held  by  the  Court  of  Exchequer  in  the  case  of  Grant  v.  Ellii, 
9  Mees.  &  W.  113.  The  word  is  used  in  the  same  sense  in  the  3rd,  4th  and 
5th  sections.    In  the  7th  section  it  is  used  in  the  same  sense  ;  the  words 
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When  time  begins 
to  run. 


"Wrongful  receipt 
of  rent  within  this 
section. 


Disclaimer  of 
landlord's  title. 
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are  *  when  any  person  shall  be  in  possession  or  in  receipt  of  the  profits  of 
any  land,  or  in  receipt  of  any  rentj  as  tenant  at  will.'  Now  a  tenant  at 
will  of  landf  out  of  which  a  rent  is  reserced,  cannot  by  any  possible  con- 
struction of  language  be  said  to  be  in  the  receipt  of  that  rent  which  he 
payg  ;  he  cannot  be  tenant  at  will  of  the  land  and  of  the  rent  also.  Indeed, 
no  one  can  be  said  to  be  tenant  of,  or  to  have  any  estate  in,  the  rent 
reserved  by  a  lease,  as  was  shown  in  the  case  of  Prescott  v.  JSim^fier, 
3  B.  &  Ad.  849 — 859;  and  was  agreed  to  in  the  judgment  in  Grant  v. 
Mlii,  9  Mees.  &  W.  124.  The  word  *rent/  therefore,  in  the  7th  sectioa 
must  mean  rent-charge ;  and  there  is  no  absolute  absurdity  in  supposing 
that  a  person,  seised  in  fee  or  for  life  of  a  rent-charge,  might,  for  a  gross 
sum  of  money,  demise  it  for  years  or  at  will  at  a  smaller  rent.  In  the  8th 
section  the  same  sense  must,  for  the  same  reasons,  be  given  to  the  word 
'  rent'  in  the  earlier  part  of  the  section  :  but  at  the  close  of  it  the  word  is 
manifestly  used  in  the  other  sense,  viz.,  that  of  rent  reserved,  the  words 
being  '  or  at  the  last  time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received.'"  We  come  now  to  the  9th  section,  on  which  the 
case  of  Doe  d.  Angell  v.  Angell  turned;  the  word  "rent"  is  there  nsed 
seven  times.  The  first  time  it  means  rent-charge  ;  the  second  and  third 
rent  reserved  ;  the  fourth,  rent-charge  ;  the  fifth,  rent  reserved  ;  the  sixth, 
rent-charge  ;  the  seventh,  rent  reserved.  If  the  word  "  rent-charge"  bo 
substitute  for  "  rent"  where  the  meaning  is  such,  in  this  section,  the  sec- 
tion will  run  with  the  word  rent-charge  substituted  as  above  for  the  word 
rent.  {Doe  d.  Angell  v.  Angell^  9  Q.  B.  855, 356.  See  Bainet  v.  LunUeyj 
16  W.  R.  675.) 

The  right  to  recover  land  subject  to  a  lease  is  to  be  considered  as  having 
accrued  not  from  the  time  which  any  person  dealing  with  the  leases,  or 
dealing  with  those  entitled  to  the  leases,  gets  possession,  and  claims  to  be 
entitled  to  the  fee,  but  from  the  time  when  the  person  claiming  under  a 
lease  pays  rent  to  a  party  claiming  wrongfully  in  reversion  immediately  ex- 
pectant on  snch  lease;  for  then  the  adverse  title  of  the  person,  who  receives 
the  rent  under  such  circumstances,  is  first  really  brought  into  operation 
against  the  party  who  claims  on  the  expiration  of  the  lease.  (^Per  Lord 
Langdale^  Chadwick  v.  Broadwood,  S  Beav.  316;  see  Archbold  v.  Scully j 
9  H.  L.  C.  360;  Tmist  v.  Nohlett,  I.  R.,  4  Eq.  60.) 

A  person  claiming  without  any  real  title  to  be  entitled  to  land  is  a  person 
'<  wrongfully"  claiming  within  the  meaning  of  this  section :  and  this  section 
applies  although  the  claim  may  be  put  forward  under  a  mistake,  and  with- 
out any  improper  intention  to  deprive  others  of  their  property.  (  Williams 
v.  Pott^  L.  R.,  12  £q.  149.)  For  the  bearing  of  this  section  on  the  case 
where  there  is  a  lease  and  a  sublease,  and  the  parties  claiming  under  the 
sublease  pay  their  rent  directly  to  the  head  landlord,  see  Drew  v.  Lord 
Noi*lmry,  3  J.  &  Lat.  306.  oee  further,  as  to  wrongful  receipt  of  rent 
within  this  section,  Sloane  v.  Floods  5  Ir.  C.  L.  75;  Shaw  v.  Keighron^ 
I.  R.,  3  Eq.  674. 

A  disclaimer  imports  a  rennnciation  by  the  party  of  his  character  of 
tenant,  either  by  setting  up  a  title  in  another,  or  by  claiming  title  in  him- 
self. (1  Mann.  &  G.  139.)  And  if  a  tenant  disavowed  his  landlord's  title 
by  attorning  to  another,  and  the  landlord  was  apprised  of  it  and  acquiesced, 
the  possession  of  his  tenant  became  adverse,  and  the  Statute  of  Limitations 
would  have  run  against  the  landlord.  {Hovenden,  v.  Lord  Afinesleg,  2 
Sch.  &  Lef.  624.)  liord  Redesdale  observed,  *<  The  attornment  of  a  tenant 
will  not  affect  the  title  of  the  lessor  so  long  as  he  has  a  right  to  consider 
the  person  holding  the  possession  as  his  tenant.  But  as  he  has  a  right  to 
pnnish  the  act  of  the  tenant  disavowing  the  tenure  by  proceeding  to  eject 
him,  notwithstanding  his  lease,  if  he  will  not  proceed  for  the  forfeiture,  he 
has  no  right  to  affect  the  rights  of  third  persons,  on  the  ground  that  the 
possession  was  betrayed;  and  there  must  be  a  limitation  to  that  as  to  every 
other  demand.  But  where  there  is  no  disavowal  of  the  tenure,  the  mere 
nonpayment  of  rent  by  the  tenant  for  a  number  of  years  will  not  bar  the 
remedies  of  the  landlord  at  the  expiration  of  the  term,  as  the  possession  of 
a  tenant  entering  under  a  lease  is  lawful  as  against  his  lessor  who  was  en- 
titled to  all  his  remedies  for  the  rent."    (2  Sch.  &  Lef.  625,  626.)    The 
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act  of  a  tenant  in  settiiig  up  a  title  adverse  to  that  of  his  landlord,  in  order  3  ^*  4  Will.  4, 
to  obtain  tbe  £reebold,  operates  as  a  forfeiture  of  hiB  term,  and  it  is  the       o.  27,  <.  9. 

ame  whether  he  doe»  it  himself,  or  assists  another  to  do  it.    Whether  he  

tries  to  get  the  freeliold  himself,  or  by  coUnsion  or  connivance  assists  that 

resalt  in  favour  of  anotliery  it  operates  eqnally  as  a  forfeiture.    Therefore 

vbere  a  termor,  after  deserting  the  demised  premises,  delivered  up  the  pos- 

Ksrion  of  them  w^ith  tbe  lease,  to  a  party  who  claimed  by  a  title  adverse  to 

that  of  the  landlord,  "wlih.  the  intent  to  assist  him  in  setting  np  that  title, 

aod  not  that  he  should  hold  bond  fide  under  the  lease,  it  was  held  that  the 

tenn  was  forfeited   by  such  act  of  betraying  possession.    {Doe  d.  Eller- 

hvek  r.  ^ynn^y  1  Cr.   M.  &  R.  187;  4  Tyrw.  619.)    But  a  tenant  for  a 

definite  term  of  years   does  not  forfeit  hiB  term  by  orally  refusing,  upon 

demand  of  the  rent   made  by  his  landlord,  to  pay  the  rent,  and  claiming 

the  fee  as  his  own.      C^oe  d.  Oravei  v.  WelU,  10  Ad.  &  Ell.  427.)    In 

Older  to  make  a  verbal  or  written  disclaimer  sufficient,  it  must  amount  to 

a  direct  repudiation  of  the  relation  of  landlord  and  tenant;  or  to  a  distinct 

daim  to  hold  possession  of  the  estate,  upon  a  ground  wholly  inconsistent 

with  the  existence  of  that  relation,  which  by  necessary  implication  is  a 

lepodiation  of  it.     An  omission  to  acknowledge  the  landlord  as  such  by 

requesting  further  information  will  not  be  enough,  nor  will  a  mere  refusal 

to  pay  rent.     (^I>oe  d-   WilliatM  v.  Pasquali,  Peake,  N.  P.  C.  196.)    When 

a  landlord  brings  an  action  to  recover  the  possession  from  a  defendant  who 

has  been  his  tenant  from  year  to  year,  evidence  of  the  disclaimer  of  the 

landlord's  title  by  the  tenant  is  evidence  of  the  determination  of  the  will 

of  bo^  parties,  by  which  the  duration  of  the  tenancy  from  its  particular 

natoxe  was  limited.     ( 10  Ad.  &  Ell.  435.)    But  though  a  lessee  set  up  an 

adverse  claim  to  the  property  in  the  premises  he  holds  under  the  lease,  yet 

that  does  not  incapacitate  him  from  maintaining  possession  under  the  lease, 

where  the  relation  of  landlord  and  tenant  has  not  been  actually  abandoned. 

{Ree$  d.  Powell  v.  King,  Forrest,  19.)    A  tenant  from  year  to  year,  who 

had  agreed  to  buy  his  landlord's  estate,  having  remained  in  possession  for 

aevetal  years  without  paying  either  rent  or  interest  on  the  purchase-money, 

the  agent  of  the  lessor  applied  to  him  to  give  up  possession,  to  which  he 

answered  that  he  had  bought  the  property  and  would  keep  it,  and  had  a 

friend  who  was  ready  to  give  him  the  money  for  it    This  was  held  to  be 

no  disclaimer,  hecanse  it  was  not  a  claim  to  hold  the  estate  on  a  ground 

necenarily  inconsistent  vnth  the  continuance  of  the  tenancy  from  year  to 

year.    {Doe  d.   Gray  v.  Stanion,  1  Mees.  &  W.  695;  1  Tyr.  &  G.  1065. 

See  Doe  d.  Willianu  v.  Cooper,  1  Mann.  &  G.  135.)    It  was  held,  that 

payment  of  rent  to  another  party  without  the  consent  or  knowledge  of  the 

landlord,  after  an  advert  possession  of  twenty-three  years,  did  not  amount 

to  an  attornment;  and  that  the  fraudulent  act  of  a  tenant  in  betraying  the 

possession  of  his  landlord  by  disclaiming  tenure  under  him,  and  admitting 

a  title  in  a  third  person,  would  not  affect  the  landlord's  title,  so  long  as  he 

had  a  right  toconsider  the  person  as  holding  possession  as  tenant  {Meredith 

▼.  Gilpin,  6  Price,  146.)    Payment  of  rent  by  a  lessee  to  a  lessor,  after 

the  lessor's  title  has  expired,  and  after  the  lessee  has  notice  of  an  adverse 

claim,  does  not  amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a 

▼irtnal  attornment,  unless  at  the  time  of  payment  the  lessee  knew  the 

precise  nature  of  the  adverse  claim,  or  the  manner  in  which  the  lessor's 

title  had  expired,  and  such  knowledge  is  a  fact  to  be  decided  bv  the  jury. 

(^Fenner  v.  Duplooh,  2  Bing.  10;  9  Moore,  38.)    A  tenant,  though  not 

permitted  to  deny  the  right  of  demising,  may  rely  upon  his  landlord's 

titie  having  Expired.    (Downt  v.  Cooper,  2  Q.  B.  256.)    On  disclaimer,  see 

"Woodfall's  L.  &  T.  325  et  seq.,  9th  ed. 


Entry, 

10.  No  person  shall  be  deemed  to  have  been  in  possession  of  a  mere  entry  not 
any  land  within  the  meaning  of  this  act  merely  by  reason  of  ^©n?^*"*^  ^ 
having  made  an  entry  thereon  (y), 
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Acts  Kifadent  to 
Interrupt  advene 
poiMsalon. 
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(y)  Bj  Stat.  21  Jac.  1,  c.  16,  it  was  enacted,  that  no  entry  should  be 
made  by  any  man  upon  lands,  unless  within  twenty  years  after  bis  right 
shonld  accrue.  An  entry  to  avoid  a  6ne  with  proclamations,  though  not 
authorized  by  the  party  in  whose  behalf  it  was  made,  is  sufficiently  ratified 
by  an  action  of  ejectment  founded  on  it.  (Ihe  d.  Blight  t.  Pett^  1]  Ad. 
&  Ell.  842;  4  P.  &  Day.  278.)  By  the  stat.  4  &  6  Ann.  c.  16,  s.  14,  it  was 
enacted,  that  no  entry  upon  lands  should  be  of  force  to  satisfy  the  Statute 
of  Limitations  (21  Jac.  1,  c.  16),  or  to  avoid  a  fine  levied  of  lands,  unless 
an  action  were  thereupon  commenced  within  one  year  after,  and  prosecuted 
with  effect.  (See  1  Wms.  Saund.  319,  n.  (1);  10  B.  &  C.  848.)  This 
clause  in  the  act  will  have  the  effect  of  shortening  the  period  within  which 
an  ejectment  can  be  brought ;  for,  under  the  Statute  of  Anne,  a  party  might 
enter  just  before  the  expiration  of  the  twenty  years,  and  commence  his 
action  within  one  year  afterwards. 

The  defendant  being  in  adverse  possession  of  a  hut  and  piece  of  land,  the 
lord  of  the  manor  entered  in  the  absence  of  the  defendant,  but  in  the  pre- 
sence of  his  family  said  he  took  possession  in  his  own  right,  and  he  caused 
a  stone  to  be  taken  from  the  hut,  and  a  portion  of  the  fence  to  be  removed. 
It  was  held,  that  these  acts  were  not  sufficient  to  disturb  the  defendant's 
possession  under  this  section.  {Doe  d.  Baker  v.  Combes,  19  L.  J.,  C  P. 
306.)  If  there  be  adverse  possession  of  land,  that  adverse  possession  will 
be  interrupted  (so  as  to  cause  the  Statute  of  Limitations  to  run  as  against 
the  true  owner)  by  the  true  owner  entering  on  the  land,  asserting  his  rights, 
and  entirely  removing  that  which  constituted  the  possession  of  the  tortious 
possessor.  And,  as  a  matter  of  law,  it  is  unnecessary  for  the  true  owner 
to  go  on  and  show  that  he  continued  in  possession.  (  Worttam  v.  Vanden- 
brande,  17  W.  R.  63.) 


No  right  to  be  pre- 
served bj  oon- 
tioaal  clslm. 


Continual  Claim, 

11.  No  continual  or  other  claim  upon  or  near  any  land  shall 
preserve  an  j  right  of  making  an  entry  or  distress  or  of  hringing 
an  action  (z). 

(z)  Previously  to  the  enactment  in  this  and  the  preceding  section  an 
actual  entry  made  by  one  who  had  a  legal  right  to  enter  on  an  estate,  or  by 
his  agent  duly  authorized  by  power  of  attorney,  if  made  peaceably  and  re- 
peated once  in  the  space  of  every  year  and  a  day  (which  was  called  oonr- 
timial  claim),  was  deemed  sufficient  to  prevent  the  right  of  entry  from 
being  tolled  by  a  descent  cast  or  discontinuance,  or  barred  by  the  Statute  of 
Limitations.  (Litt.  ss.  414,  415;  Rnnn.  Eject.  51,  62,  2nd  ed.;  Ad.  Eject. 
101,  8rd  ed.;  Ihrd  v.  Grey,  1  Salk.  285.)  Actual  entry  was  sufficient  to 
keep  alive  the  right  of  a  person  disseised,  but  a  mere  demand,  without  pro- 
cess or  acknowledgment,  was  not  sufficient  against  the  Statute  of  Limita- 
tions.   {Hodle  V.  Healey,  1  Ves.  &  B.  640.) 


PoflMBBlon  of  one 
ooparoener,  ftc. 
not  to  bo  tbe  pos- 
■eailon  of  the 
otben. 


Coparceners,  S^c. 

12.  When  any  one  or  more  of  several  persons  entitled  to  any 
land  or  rent  as  coparceners,  joint  tenants  or  tenants  in  common, 
shall  have  heen  in  possession  or  receipt  of  the  entirety,  or  more 
than  his  or  their  undivided  share  or  shares  of  such  land,  or  of 
the  profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit, 
or  for  the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land 
or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have 
been  the  possession  or  receipt  of  or  by  such  last-mentioned  per- 
son or  persons,  or  any  of  them  (a). 
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(a)  Coparceners,  ^oint  tenants,  and  tenants  in  common,  having  a  joint  pos-  3  <^  4  WUl.  4, 
seaion  and  occnpation  of  the  whole  estate,  it  was  a  settled  rule  of  law  that      e.  27, «.  12. 

the  possession  or  any  one  of  them  was  the  possession  of  the  others  or  other  '—^ 

of  them,  BO  as  to  prevent  the  statutes  of  limitation  from  affecting  them ;  nor  How  ooparcenen, 

did  the  b^re  receipt  of  all  the  rents  and  profits  by  one  operate  as  an  onster  ^  "Jf^  affected 

of  the  other.     (Co.  Litt  243  b,  n.  (I),  373  b;  tbrd  v.  Grey,  1  Salk.  285;  uLlSttoS!"^ 

6  Mod.  44;  Br.  Coparceners ;  1  Moore,  868;  Barton's  Compenditmi,  895  et 

»eq.)    The  possession  of  one  coparcener  was  that  of  the  other,  so  as  to 

create  a  seisin  in  the  other,  and  carry  her  share  by  descent  to  her  heirs, 

althoogb  the  other  had  never  actoally  entered;  ( Doe  v.  Keen,  7  T.  R.  386;) 

and  entry  by  one  coparcener,  when  not  adverse  to  her  companions,  ennred 

to  the  benefit  of  all.    (Co.  Litt.  243  b ;  Doe  v.  Pearson,  6  East,  173 ;  Smith, 

295.)    Bat  the  possession  of  one  heir  in  gavelkind  was  held  not  to  be  that 

of  the  other,  where  he  entered  with  an  adverse  intent  to  oust  the  other. 

(Davenport  y.  Tyrrel^  1  Bl.  R.  675.)    Where  a  tenant  in  common  had 

been  in  the  exclusive  possession  of  the  rents  of  S.  for  more  than  twenty 

jeaiB,  and  an  ejectment  had  been  brought  by  another  co-tenant  in  common 

to  which  A.  had  taken  defence,  and  on  which  no  further  proceedings  were 

had,  taking  such  defence  is  not  conclusive  evidence  of  adverse  possession 

against  A.'8  co-tenant  in  common.    {^O* Sullivan  v.  M*3minei/,  1  Longfield 

&  T.  111.) 

Since  the  passing  of  the  act  8  &  4  Will.  4,  c.  27,  the  possession  of  land  Effect  of  sect.  13. 
by  one  coparcener  cannot  be  considered  as  the  possession  of  his  coparcener; 
nor,  consequently,  can  the  entiy  of  one  have  the  effect  of  vesting  the 
possession  in  the  other.    (  Wooaroffe  v.  Doe  d.  Daniell,  15  Mees.  &  W. 
792.) 

This  section  has  relation  back  as  far  as  relates  to  the  period  of  the  set, 
and  makes  the  possession  of  one  coparcener,  joint  tenant,  or  tenant  in  com- 
mon, who  has  been  in  possession  of  the  entirety,  separate,  from  the  time  of 
his  coming  into  possession.  Therefore,  where  one  tenant  in  common  has 
been  out  of  possession  for  twenty  years  prior  to  the  passing  of  the  statute, 
he  is  barred  by  sections  2  and  12  from  bringing  his  action,  but  mieht  have 
maintained  it  under  section  15  within  five  years  of  the  passing  of  the  act, 
if  Uie  other  tenant  in  common  had  not  been  in  possession' adversely  to  him 
at  Hie  time  of  the  passing  of  the  act.  (  Culley  v.  Doe  d.  Taylerton,  11  Ad. 
&  Ell.  1008;  3  P.  &  Dav.  538.)  This  statute  is,  to  a  certain  degree,  retro- 
q>ectlve,  as  to  the  possession  of  tenants  in  common ;  and  though  before  the 
act  the  separate  possession  of  one  coparcener,  joint  tenant,  or  tenant  in 
eommon,  of  the  entirety,  or  more  than  his  individual  share  of  such  land,  was 
not  adverse  as  against  the  owners  of  the  other  shares,  yet,  by  the  operation 
of  the  act,  the  possession,  which  was  not  adverse  prior  to  that  act,  became 
by  that  act  adverse  as  against  tenants  in  common  who  were  not  in  posses- 
sion, iO* Sullivan  v.  M'Swiney,  1  Longfield  &  T.  118, 119;  Doe  d.  Holt 
T.  Horrooks,  1  Car.  &  K.  566.) 

This  section  applies,  not  only  to  the  case  where  one  of  several  joint 
tenants  has  been  in  possession  of  the  entirety  of  the  whole  of  the  lands 
held  jointly,  but  also  to  the  case  where  such  tenant  has  been  in  possession 
of  the  entirety  of  any  portion  of  such  lands.  {Murphy  v.  Murphy,  11  Ir. 
C.  Lu  R.  205,  where  Tidball  v.  Jajnes,  29  L.  J.,  Ex.  91,  is  explained.) 

Lands  were  conveyed  to  a  trustee  and  his  heirs,  in  trust  for  five  persons, 
as  tenants  in  common  in  fee.  For  more  than  twenty  years  prior  to  the 
filing  of  the  bill,  four  of  the  tenants  in  common  had  been,  by  their  agent, 
in  the  uninterrupted  and  exclusive  receipt  and  enjoyment  of  the  rents  and 
profits  of  all  the  lands.  The  trustee  never,  in  any  manner,  interfered  in 
the  trust.  It  was  held,  that  the  title  of  the  fifth  tenant  in  common  was 
barred  by  this  statute,  which  has  altered  the  rule  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  the  other.  The  case  was  not  within 
the  saving  of  the  25tii  section,  for  the  defendants  had  not  received  the 
rents  under,  but  in  opposition  to,  the  trustees.  (^Burroughs  v.  M'  Oreight, 
IJ.  &  Lat.  290.) 

Where  two  persons  were  in  lawful  possession  of  a  copyhold,  and  the 
tiUe  nnder  which  they  held  came  to  an  end,  but  they  continued  in  posses- 
sion for  twenty-one  years,  it  was  decided  that  they  held  on  as  joint  tenants; 
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3  4>  4  Will,  A,  And  inasmnch  as  they  had  done  nothing  to  sever  their  tenancy,  the  interest 
c  27,  s  12      of  the  one  who  died  first  determined  on  his  death.   (  Ward  v.  Ward,  L.  R., 

6  Ch.  789.     See  Willianu  v.  Williams,  L.  R.,  2  Ch.  294.) 

Mere  occupation  by  one  of  several  tenants  in  common  of  an  estate,  if 
unaccompanied  by  exclusion, .  does  not  make  him  liable  for  rent  to  his 
co-tenants.  iM*MahonY.  Burchell,  2  FhiW.C.  CUT;  I  Coop,  467.)  Ono 
tenant  in  common  of  real  property  cannot  maintain  an  action  for  money 
had  and  received  against  his  co-tenant,  his  remedy  being  an  action  of 
account  under  the  stat.  4  Ann.  c.  16,  s.  27.  (Thomas  v.  Thomas,  19  L.  J., 
Exch.  176;  14  Jur.  180.)  As  the  only  remedy  given  by  the  stat.  4  Ann. 
c.  16,  s.  27,  is  an  action,  there  is  no  rignt  to  relief  in  equity,  unless  the  case 
be  one  in  which  such  action  would  lie.  An  executor  who  had  been  co- 
tenant  in  common  with  his  testator  of  a  farm  which  the  latter  had  alone 
cultivated,  claiming  to  be  a  creditor  of  the  estate  for  a  moiety  of  the  pro- 
fits,' the  court  directed  an  action  to  be  brought  to  try  the  right,  (ffendersofi 
V.  Eason,  2  Phill.  C.  C.  308;  15  SiiA.  303.  See  Murray  ▼.  Hall,  7  C.  B. 
441.) 


Possession  of  Younger  Brother,  S^c, 

roasesston  of  a  13.  When  a  younger  brother  or  other  relation  of  the  person 

not  tTbe  uie  po8-   entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any 
seasioD  of  iho  heir,  land,  or  to  the  receipt  of  any  rent,  shall  enter  into  the  posses- 
sion or  receipt  thereof,  such  possession  or  receipt  shall  not  bo 
deemed  to  be  the  possession  or  receipt  of  or  bj  the  person 
entitled  as  heir  (Jb), 

(h)  The  effect  of  this  section  is  illustrated  in  the  judgment  of  the  court 
in  Jon£s  v.  JoneSy  16  Mees.  &  W.  712,  ante,  p.  145. 
Prior  itate  of  the        If  a  man,  seised  of  certain  lands  in  fee,  had  issue  two  sons,  and  died 
^^*  seised  of  such  land,  and  the  younger  son  entered  by  abatement  into  the 

land,  the  Statute  df  Limitations  did  not  operate  against  the  elder  son,  as  the 
law  intended  that  he  entered  claiming  as  heir  to  his  father,  being  the  same 
title  as  that  by  which  the  elder  son  claimed.  (Litt.  s.  396;  Sharington  v. 
Shrotton,  Plowd.  306.)  On  proof  that  the  sister  of  the  plaintiff  occupied 
the  estate  for  twenty  years,  and  that  the  defendant  entered  as  her  heir,  her 
possession  would  be  construed  to  be  by  curtesy  and  licence,  to  preserve  the 
possession  of  the  brother,  and  therefore  not  within  the  intent  of  the  stat  21 
Jac.  1,  c.  16.  The  presumption  ceased  if  it  appeared  that  the  brother  had 
been  in  the  actual  possession,  and  that  he  heid  been  ousted  by  the  sister. 
{Page  v.  Selhy,  Bull.  N.  P.  102;  2  Stark,  on  Ev.  220,  2nd  ed.;  Co.  Litt. 
242;  Plowd.  298,  306.  See  also  Lessee  of  Dorcdall  v.  Bryne,  Batty's  Ir. 
R.  873.) 

A.  was  possessed  of  lands  for  more  than  twenty  years,  and  died  in  1817. 
His  widow  had  possession  from  that  time  until  her  death  in  1838.  B.  was 
the  eldest  son  oi  A.  and  his  wife.  It  was  held,  that  although  B.  could  not 
recover  in  ejectment  as  the  heir  of  his  father,  because  more  than  twenty 
years  had  elapsed  from  the  death  of  his  father,  yet  that  the  jury  might 
infer  that  the  property  belonged  to  B.'s  mother,  and  survived  to  her  on  the 
death  of  his  father,  and  descended  to  B.  as  heir,  on  her  death  in  1838. 
( Doe  d.  Bennet  v.  Long,  9  Carr.  &  P.  773.  See  Doe  d.  Draper  y.  Law- 
ley,  13  Q.  B.  954.) 


Written  Acknowledgment  of  Title, 

Acknowledgment       14.  Provided  always,  and  be  it  further  enacted,  that  when 

to  the  p?raoi^«a-    ^^V  acknowledgment  of  the  title  of  the  person  entitled  to  any 

^titled,  or  his  agent,  land  Or  rent  shall  have  been  given  to  bim  or  his  agent,  in 

to  poi^\on^(H'^     writing,  signed  by  the  person  in  possession,  or  in  receipt  of  the 

receipt  of  rent. 


A 
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profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  pos-  3  f  4  Will.  4, 
session  or  receipt,  of  or  hy  the  person  by  whom  such  acknow-  o.  27,  *.  14. 
ledgment  shall  have  been  given,  shall  be  deemed,  according  to 
the  meaning  of  this  act,  to  have  been  the  possession  or  receipt 
of  or  by  the  person  to  whom,  or  to  whose  agent  such  acknow- 
ledgment shall  have  been  given  at  the  time  of  giving  the  same, 
and  the  right  of  such  last-mentioned  person,  or  any  person 
claiming  through  him,  to  make  an  eutiy  or  distress,  or  bring 
an  action  to  recover  such  land  .or  rent,  slmll  be  deemed  to  have 
first  accmed  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given  (c). 

(jc)  The  Teqniring  an  acknowledgment  in  writing  to  take  a  caae  oat  of  Different  sectioiu 
the  statate  3  &  4  WilL  4,  c.  27,  is  adopted  by  analogy  to  the  statute  9  Geo.  4.  *»  '*{jf?^*S'^^®**®" 
c  14,  in  this  section,  and  in  the  28th,  40tD,  and  42nd  sections  of  this  act,  statutes  of  Liml- 
and  in  the  5th  section  of  the  3  &  4  Will.  4,  c.  42.  It  may  be  proper  to  utioo. 
remark,  that  a  difference  occurs  in  the  language  of  these  sections.  Thus, 
under  the  14th  section,  the  acknowledgment  is  to  be  given  to  the  party  in 
poesesaion,  or  hU  agent,  signed  by  the  person  in  possession.  By  the  28th 
section,  twenty  years*  possession  by  a  mortgagee  will  bar  the  right  of 
redemption,  unless  an  acknowledgment  of  such  right  shall  haye  been  given 
to  the  mortgagor  or  some  person  claiming  his  estate,  or  to  the  agent  of 
such  mortgagor  or  person,  signed  by  the  mortgagee,  or  the  person  claiming 
thxoagh  him.  By  the  40th  section,  money  charged  upon  land  and  legacies 
are  to  be  deemed  satisfied  at  the  end  of  twenty  years,  unless  some  part  of 
the  principal,  or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  f^all  haye  been  given  in  writing, 
signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  to 
the  person  entitled  thereto,  or  his  agent.  By  the  42nd  section,  no  arrears 
of  rent  or  interest  are  to  be  recovered,  but  within  six  years  after  the  same 
^ball  hare  become  due,  or  next  after  an  acknowledgment  of  the  same  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by  the 
person  by  whom  the  same  was  payable,  or  his  agent.  In  Uie  four  cases  above 
mentioned,  therefore,  the  acknowledgment  is  binding  if  given  to  the  party 
entitled,  or  hie  agent;  but  an  acknowledgment  of  title  under  the  14th 
section,  or  of  a  right  to  redeem  under  the  28th  section,  cannot  be  given  by 
an  agent,  whilst,  in  the  case  of  money  charges,  and  of  arrears  of  rent  or 
interest,  an  acknowledgment  by  an  agent  will  be  effectual.  The  cases  as 
to  acknowledgments  under  the  40th  and  42nd  sections  of  this  act,  and 
under  9  Geo.  4,  c.  14,  are  collected  in  the  subsequent  notes.  By  the  5th 
section  of  3  &  4  Will.  4,  c,  42  (limiting  the  time  within  which  actions  on 
specialties  are  to  be  brought),  any  acknowledgment  either  by  writing 
signed  by  the  party  liable  by  virtue  of  a  specialty,  or  his  agent,  or  part 
payment  or  part  satisfaction  on  acconnt  of  any  principal  or  interest  due 
thereon,  will  take  a  case  out  of  that  act. 

Sect  14  of  3  &  4  Will.  4,  c.  27,  provides  that  the  acknowledgment  must  By  whom 
be  signed  by  the  person  in  possession:    therefore,  an  acknowledgment  ^^si^'^^^S^^^ 
signed  by. an  agent  will  be  insufficient.    Defendant's  grandfatiier  had  been  ^^er  sect,  il 
owner  of  two  undivided  thirds  of  a  meadow,  and  held  the  other  third  under 
a  lease  which  expired  in  1818.    Defendant's  father  and  defendant  suc- 
ceeded in  their  turn;  and  at  time  of  action  defendant  wajs  owner  of  two- 
thirds  and  occupant  of  whole,  no  rent  having  been  paid  since  1818.    Plain- 
tiff's only  evidence  was  a  letter  of  the  land  agent  who  managed  defendant's 
property,  written  within  twenty  years  of  action,  in  which  he  said  that 
defendant  *'  would  no  doubt  accept  a  lease  of  Ley's  one-third  at  a  fair 
rack-rent."    Held,  in  ejectment  for  the  one-third,  that  this  was  not  a 
sufficient  acknowledgment  within  sect.  14,  as  not  being  signed  by  person 
in  possession,  but  only  by  an  agent;  and  also  that  the  letter  was  no 
eyidence  of  a  tenancy  at  will  on  the  part  of  the  defendant.    {Ley  v.  Peter, 
3  H.  &  N.  101 ;  6  W.  R.  437.)    It  was  held,  that  the  unaccepted  proposal 
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To  whom. 


What  Is  «n 
aclmowleapneDt. 


9  f  i  Will.  Af   for  a  kaae  made,  by  £.  F.,  whose  personal  representatWe  the  defendant 
0.  27,  i.  14.      was,  to  the  parties  from  whom  the  lessors  of  the  plaintiff  derived  title,  such 

proposal  having  been  signed  by  a  third  party  for  and  in  the  presence  of 

£.  F.,  who  was  nnable  from  illness  to  write,  was  evidence  of  an  acknow- 
ledgment of  tide  within  the  14th  section.  ( Corporation  of  Dublin  r. 
JuSgdy  1 1  Ir.  L.  R.  9.     See  Story  on  Agency,  55,  56.) 

The  acknowledgment  must  be  given  to  the  person  entitled  or  his  agent. 
(See  Furfden  v.  Clegg,  10  M.  &  W.  672;  Goode  v.  Job,  28  L.  J.,  Q.  B.  1, 
pott.) 

Whether  a  writing  amonnts  to  an  acknowledgment  of  title  within  this 
section  is  a  question  for  the  jndge,  and  not  for  the  jnry  to  decide.  (^Doe  d. 
CSirzon  v.  EdmondSy  6  Mees.  &  W.  296;  Morrell  v.  Friths  3  M.  &  W.  402.) 
Where  letters  were  relied  on  as  an  acknowledgment  of  title,  Sir  E.  Sugden, 
L.  C,  said  it  was  a  question  of  fact  for  a  jnry,  whether  the  letters  in  ques- 
tion amounted  to  an  acknowledgment  of  title  within  the  statute.  (^Ineor- 
porated  Society  v.  Richards j  1  Dru.  &  War.  290;  see,  however,  Sngd.  R. 
JP.  Stat.  67.)  A  party  in  possession  adversely  of  land,  being  applied  to  by 
the  party  claiming  title  to  it  to  pay  rent,  and  offered  a  lease  of  it,  wrote  as 
follows:— "Although  if  matters  were  contested,  I  am  of  opinion  that 
I  should  establisl)  a  legal  right  to  the  premises,  yet,  under  all  circumstances, 
I  have  made  up  my  mind  to  accede  to  the  proposal  you  made  of  paying  a 
moderate  rent  on  an  agreement  for  a  term  of  twentv-one  years :"  the  bar- 
gain snbseauently  went  off,  and  no  rent  was  paid  or  lease  executed.  It  w^s 
held,  that  tnis  letter  was  not  an  acknowledgment  of  title  within  this  section, 
because  there  was  no  final  bargain.  {Doe  d.  Curzon  v.  Edmonds^  6  Mees. 
&  W.  295.    See  Morrell  v.  IfHth,  3  Mees.  &  W.  402.) 

•By  an  indenture  dated  27th  October,  1827,  between  the  defendant  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  after  reciting  that  certain  copy- 
hold premises  were  surrendered  to  the  plaintiff  for  securing  the  repayment 
of  300/.  by  him  that  day  lent  to  the  defendant,  the  plaintiff  covenanted  on 
repayment  of  that  sum  and  interest  on  the  27th  April,  1828,  to  surrender 
the  premises  to  the  defendant^  and  the  defendant  covenanted  to  pay  the 
300/.  and  interest  at  the  time  appointed  for  payment.  There  was  also  a 
stipulation  that  in  default  of  repayment,  the  plaintiff  might  take  possession 
of  the  premises.  The  deed  was  in  fact  executed  on  the  23rd  of  August, 
1834.  No  principal,  interest  or  rent  had  ever  been,  paid  by  the  defendant. 
In  February,  1854,  the  plaintiff  brought  ejectment.  It  was  held,  that  the 
deed  was  a  sufiicient  acknowledgment  oi  the  plaintiff's  title  within  this 
section,  as  the  deed  was  to  be  read  as  speaking  from  the  time  of  its  exe- 
cution, and  consequently  there  was  a  sufficient  acknowledgment  to  prevent 
the  right  of  entry  from  being  barred.  (Jayne  v.  Hughetj  10  Exch.  430;  24 
L.  J.,  Ex.  113.) 

A  correspondence  by  a  party  in  possession  of  property  with  the  solicitor 
of  a  society,  by  which  he  merely  professed  to  hold  the  estates  nntil  an  ac- 
count on  the  foot  of  charges,  to  which  be  was  entitled,  should  be  closed, 
and  offered  to  refer  to  arbitration  all  questions  touching  snch  account,  as 
the  only  matter  in  dispute,  was  held  to  amount  to  a  written  acknowledgment 
of  the  plaintiff's  title,  and  save  it  from  being  barred.  {Incorporated  Society 
V.  Richards,  1  Connor  &  Lawson,  86;  1  Dru.  &  War.  258.)  Where  two 
parties  are  dealing  with  each  other,  the  one  claiming  a  right  to  the  property, 
and  the  other  an  incumbrance  on  it,  the  incumbrancer  cannot  be  heard  to 
say  that  an  acknowledgment,  contained  in  a  correspondence  between  them, 
is  not  binding  on  him,  because  there  might  be  an  infirmity  in  the  title 
acknowledged,  in  case  some  third  party  were  to  make  a  claim,  {lb.)  The 
acknowledgment  must  be  in  writing,  and  it  may  be  doubted  whether  parol 
evidence  of  the  acknowledgment  will  be  excluded.  {Hay don  v.  Williams, 
7Bing.  168;  4  M.  &  P.  811.) 

If  a  person  through  whom  the  defendant  in  an  action  of  ejectment  claims 
has,  in  an  answer  sworn  by  him  to  a  bill  filed  by  the  plaintiff  in  reference 
to  the  same  property,  acknowledged  the  title  of  the  plaintiff  within  twenty 
years  of  the  time  of  the  action  being  brought,  such  acknowledgment  will  be 
evidence  against  the  defendant,  and  will  operate  as  a  bar  to  the  Statute  of 
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Liinitatioiis  under  this  section.  (^Goode  y.  Job^  28  L.  J.,  Q.  B.  1 ;  £11.  & 
E1L6.) 

In  an  action  for  the  nse  and  occupation  of  premises  alleged  to  have  heen 
held  by  the  defendant  as  tenant  to  the  plaintiff's  testator,  who  died  in  1837, 
the  defendant  pleaded  the  Statute  of  Limitations.  A  letter,  dated  August 
30, 1 837,  after  the  testator*s  death,  in  answer  to  an  application  by  the 
attorney  for  payment  of  the  arrears  of  rent,  was  held  a  sufficient  acknow- 
ledgment of  the  testator's  title  to  take  the  case  out  of  the  statute.  The 
property  which  the  defendant  had  occupied  for  several  years  had  for  a  long 
time  b^n  the  subject  of  a  chancery  suit.  The  letter  stated  that  the  de- 
fendant was  involved  in  law  from  1805  to  1816  concerning  the  land,  which 
had  given  him  great  trouble  and  expense,  and  that  with  respect  to  the  ex- 
penses it  was  reasonable  that  the  lords  of  the  fee  should  make  him  some 
Tccompence  accordingly;  and  after  detailing  certain  particulars  as  to  the 
several  claims  which  had  been  made  to  the  property,  that  the  plaintiff's 
testator  had  been  applied  to  to  defend  his  title  as  to  one-fonrth,  but  had 
objected  so  to  do,  and  that,  *'it  appeared  reasonable  that  the  plaintiff  should 
vindicate  his  right  to  the  land,"  rather  than  that  the  expenses  should  fall 
upon  the  tenants;  the  letter  concluded  by  stating  that  the  writer  '*  begged 
compassion,  mercy  and  pity,  and  recompence  in  a  satisfactory  manner." 
{Funden  v.  Clegg,  10  Mees.  &  W.  572.) 

The  moment  after  an  acknowledgment  of  title,  within  the  meaning  of 
the  14th  section,  is  made,  tJie  time  begins  to  run  against  the  person  to  whom 
it  is  made.  (^Bnrrovghs  v.  M'Creight,  1  Jones  &  L.  304;  Scott  v.  Nixon, 
3  Dm.  &  War.  404.)    See,  however,  Darb.  &  Bos.  Stat.  Lim.  290. 
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When  time  runs 
after  an  acknow- 
ledgment. 


Time  of  Limitation  enlarged. 

Possession  not  adverse  at  passing  of  Act. 

15.  Provided  also,  and  be  it  further  enacted,  that  when  no 
Boch  acknowledgment  as  aforesaid  shall  have  been  given  before 
the  passing  of  this  act,  and  the  possession  or  receipt  of  the  pro- 
fits of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time 
of  the  passing  of  this  act  have  been  adverse  to  the  right  or  title 
of  the  person  claiming  to  be  entitled  thereto,  then  such  person, 
or  the  pei'son  claiming  through  him,  may,  notwithstanding  the 
period  of  twenty  years,  hereinbefore  limited,  shall  have  expired, 
make  an  entry  or  distress,  or  bring  an  action  to  recover  such 
land  or  interest  (d),  at  any  time  within  five  years  next  after  the 
passing  of  this  act  (e). 

(j£)  The  word  "  interest,'*  which  is  in  the  parliament  roll,  appears  to  be 
a  mistiJce  for  "rent,"  per  Lord  Denman,  C.  J.  (^Doe  d.  Angell  v.  Angell, 
9  Q.  B.  360.) 

{e)  The  policy  of  this  act  was  to  make  a  possession  of  twenty  years  con- 
fiim  a  title,  subject  to  certain  exceptions.  One  of  those  exceptions  is, 
where  there  has  been  an  acknowledgment  in  writing  according  to  the  14th 
section ;  the  other,  where  the  possession,  at  the  time  of  the  passing  of  the 
act,  was  not  adverse :  and,  in  such  cases,  it  was  accordingly  considered, 
that  the  parties  should  have  five  years  for  the  recovery  of  the  land  or  in- 
terest claimed.  (2  Brady,  Adair  &  Moore,  95.)  This  section  does  not  give 
five  additional  years  to  the  party  claiming,  if  the  possession  was  adterse 
to  his  right  at  the  time  of  the  passing  of  the  act  (24th  July,  1883). 
{Holmes  v.  Nenland,  11  Ad.  &  Ell.  44;  3  P.  &  Dav.  128.  See  Culley  v. 
Doe  d.  Taylerton,  3  P.  &  Dav.  661;  11  Ad.  &  Ell.  1008;  0*StUliva?i  v. 
M'Smeeny,  2  Ir.  L.  R.  95, 96.)  Adverse  possession,  within  the  meaning  of 
this  section,  is  not  an  adverse  possession  for  twenty  years :  it  was  held, 
therefore,  that  a  possession  for  twenty  years,  without  payment  of  rent  or 
an  acknowledgment  of  title,  was  sufficient  to  bar  an  ejectment  brought  for 
the  recovery  of  lands  where  the  possession  was  adverse  at  the  time  of 
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3  <f*  4  ^V^ll.  4,  the  passing  of  tlte  act,  although  such  possession  had  not  been  adverse  for  a 
c.  27,  8.  15.      period  of  twenty  years.    (^Lessee  of  O^ Sullivan  t.  M*Sweeny,  2  Ir.  L.  B.  89,) 

—       The  question  as  to  the  fact  of  an  adverse  possession,  such  as  would 

bring  a  party  within  this  section,  must  be  determined  as  it  would  have 
been  if  the  act  had  never  passed.  {Doe  d.  Jones  v.  Williams,  5  Ad.  &  Ell. 
296.) 

There  is  no  saving  of  minority  in  the  15th  section,  and,  therefore,  the 
period  of  five  years  given  by  that  section  cannot  be  extended  by  reason 
of  the  minority  of  the  claimant.  ( Scott  v.  Nixon,  3  Dru.  &  War.  388. 
See  also  on  this  section,  Incorporated  Society  v.  Richards,  1  Dru.  &  War. 
289.) 

Decisions  under  this  section  will  be  found  in  the  cases  of  Doe  A,  Burgess 
V.  Thompson,  5  Ad.  &  EH.  532  ;  1  Nev.  &  P.  216;  and  Ex  parte  Ha^sell, 
In  re  Manchester  Gas  Act,  3  Jur.  1101;  3  Y.  &  Coll.  617. 


Persons  under 
disability  of  in- 
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coyerture,  or  be- 
yond Mas,  and 
their  representa- 
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Disability  of  In- 
fancy. 

Possession  by 
father  of  son's 
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Possession  by 
executor. 


Absence  beyond 
Bcas. 


3.  Savings  in  Case  of  Disabilities. 

16.  Provided  always,  and  be  it  further  enacted,  that  if  at  the 
time  at  which  the  right  of  anj  person  to  make  an  entiy  or  dis- 
tress, or  bring  an  action  to  recover  any  land  or  rent,  shall  have 
first  accrued  as  aforesaid  {/),  such  person  shall  have  been 
under  any  of  the  disabilities  hereinafter  mentioned,  (that  is  to 
say,)  infancy  {g),  coverture,  idiotcy,  lunacy  (A),  unsoundness  of 
mind,  or  absence  beyond  seas  (i),  then  such  person,  or  the  per- 
son claiming  through  him,  may,  notwithstanding  the  period  of 
twenty  years  hereinbefore  limited,  shall  have  expired,  make  an 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent,  at  any  time  within  ten  years  next  after  the  time  at  which 
the  person  to  whom  such  right  shall  have  first  accrued  as  afore- 
said shall  have  ceased  to  be  under  any  such  disability,  or  shall 
have  died  (which  shall  have  first  happened)  {j). 

(/)  See  sections  2  to  14,  ante,  pp.  144 — 182. 

(y)  An  estate  being  settled  on  the  wife  for  life,  with  remainder  to  her 
children,  the  husband  entered  on  the  wife's  death  in  1832,  and  remained  in 
possession  till  his  death,  the  eldest  son  attmned  his  age  in  1836,  and  in 
1855  filed  a  bill  against  the  devisee  of  his  father :  it  was  held,  that  the  son 
was  not  barred  by  this  section.  It  was  contended,  that  the  plaintiff's  right 
was  barred,  as  he  had  been  of  age  more  than  ten  years,  his  right  having 
accrued  on  the  death  of  his  mother  in  1832.  It  was  held,  the  reasonable 
inference  was  that  the  father  entered  on  behalf  of  his  children  as  their 
guardian,  which  was  totally  different  from  the  case  of  a  more  stranger 
entering  upon  property  ui^der  similar  circumstances.  ( Thomas  y.  Thomas, 
2  Kay  &  J.  79.)  A  testator  who  died  in  1833  gave  all  his  property  to  his 
two  daughters,  and  appointed  his  brother  and  another  execntors  of  his  will 
and  trustees  for  his  wife  and  children.  The  will  having  been  attested  by 
only  two  witnesses,  the  real  estate  descended  upon  his  two  daughters,  one 
of  whom  died  an  infant.  In  1833,  J.,  one  of  the  executors  named  in  the 
will,  entered  into  the  receipt  of  the  rents,  and  paid  interest  on  a  mortgage 
affecting  the  estate.  Thirty  years  afterwards,  on  a  question  as  to  whether 
the  claim  of  the  infant's  heir  was  barred  as  against  the  claim  of  J.'s  heir, 
it  was  held,  that,  in  the  absence  of  express  evidence  to  the  contrary,  J. 
must  be  presumed  to  have  entered  on  behalf  of  the  infants,  and  therefore 
time  did  not  run  against  them.  {Pelly  v.  Bascomhe,  4  Giff.  390;  on 
appeal,  13  W.  R.  306.) 

(70  See  Fulton  v.  Creagh,  3  J.  &  Lat.  329 ;  8  Y.  &  Coll.  620.  . 

(i)  The  words  "  absence  beyond  seas,"  were  interpreted  literally,  and 
meant  out  of  the  realm.  i^Ru4)kmahoye  v.  Mottichund,  8  Moore,  P.  C.  C. 
4.)    See  section  19,  post,  p.  193,  as  to  what  places  are  not  to  be  deemed 
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bejoDd  aeas.    Absence  bejond  seas  has  not  ceased  to  be  a  disability  under 
this  section  by  19  &  20  Vict.  c.  97,  s.  10.    (See  J0O«<.) 

It  will  be  observed  that  imprisonment  is  not  a  disability  within  this  act. 
The  disability  of  imprisonment  was  omitted  in  this  section  on  the  ground 
that  imprisonment,  whether  under  civil  or  criminal  process,  is  of  short  and 
defined  duration;  and  during  its  continuance  the  party  has  ample  means  of 
commonication  with  friends  and  professional  advisers.  (1  Real  Prop.  Rep. 
44.)  Imprisonment  is  no  longer  a  disability  under  stat.  21  Jac.  1,  c.  16 ; 
19  &  20  Vict.  c.  17,  s.  10. 

Successive  disabilities  in  the  same  person  had  been  held  under  the  old 
Limitation  Act  for  Ireland  to  prevent  the  operation  of  the  Statute  of 
limitations,  and  to  give  to  the  heir  ten  years  after  the  death  of  his  ancestor 
to  enforce  his  claim  by  ejectment.  Therefore,  when  A.,  a  minor,  having 
benelf  been  dispossessed  of  certain  lands  in  1787,  married  in  1794,  and 
being  a  feme  coverte,  attained  her  fnll  age  in  1796,  and  died  in  1827,  it 
was  held  that  an  ejectment  was  well  brought  by  her  heir.  {Lessee  of 
Supple  y.  Raymond^  1  Hayes,  Ir.  Rep.  6.  See  2  Prest.  Abstr.  340;  Blansh. 
Lim.  21,  22.)  It  has  been  held  under  3  &  4  Will.  4,  c.  27,  s.  16,  that 
when  the  person  to  whom  the  right  to  bring  an  action  for  the  recovery  of 
land  accrues  is  under  a  disability,  and  before  the  removal  of  that  disability 
the  same  person  falls  under  another  disability,  his  right  to  bring  an  action 
is  preserved  until  ten  years  after  the  removal  of  the  latter  disability. 
{Borrows  v.  EllUon,  L*  R.,  6  Ex.  128.) 

ij)  Parke,  B.,  observed, "  This  clause,  it  will  be  observed,  is  made  to  ope- 
rate only  where  the  party  intended  to  be  protected  is  under  disability  at 
the  time  when  the  right  to  make  the  distress  or  bring  the  action  first 
accrued ;  and  If  this  be  held  to  be  the  time  when  the  last  payment  was 
made,  the  protection  will,  in  many  cases,  be  wholly  illusory.  Put  the  case, 
for  instance,  of  a  party  regularly  receiving  his  rent  up  to  a  given  day,  and 
becoming  lunatic  before  the  next  day  of  payment  arrives:  if  he  should,  by 
reason  of  his  lunacy,  omit  to  enforce  payment  of  his  rent  for  twenty  years, 
it  wonld  seem,  on  all  principle,  that  he  must  have  been  intended  to  be  pro- 
tected ;  but,  certainly,  as  he  was  not  under  disability  at  the  last  time  of 
payment,  he  would  not  come  within  the  protection  of  the  16th  section. 
Many  other  similar  cases  may  be  pointed  out  This  is,  no  doubt,  a  very 
serious  defect,  and  would  afford  strong  grounds  for  adopting  any  reasonable 
construction  of  the  3rd  section,  by  which  it  might  be  remedied.  But  no 
construction  would  have  that  result ;  for,  even  if  by  a  forced  and  difficult 
construction  of  the  sixth  [qu.  first]  branch  of  the  section  we  were  to  hold 
that  the  point  of  time  there  designated  was  not  the  last  actual  payment, 
but  the  time  when  the  rent  first  fell  into  arrear;  yet  the  very  same  difficulty - 
would  exist  in  all  the  other  cases  pointed  out  by  the  statute,  namely,  the 
case  of  a  person  dying  seised,  and  leaving  an  heir  not  under  disabilities, 
but  who  should  become  disabled  before  any  rent  has  accrued  due,  and  the 
ease  of  a  person  claiming  under  a  settlement,  who  may  be  Vifeme  sole  when 
her  title  accrues,  but  may  be  under  coverture  before  she  has  any  title  to 
distrain  or  sue  for  rent ;  and  so  as  to  the  other  cases  provided  for  by  the 
3rd  section.  The  same  thing  may  be  said  of  the  8th  section.  For  these 
reasons,  though  we  are  fully  sensible  of  the  incongruities  of  the  case,  yet 
we  feel  bound  to  act  on  the  plain  and  natural  construction  of  the  language 
of  the  Srd  section,  and  to  hold  that  the  right  of  the  defendant  in  this  case 
to  distrain  must  be  taken  to  have  first  accrued  on  the  15th  day  of  January, 
1825,  when  the  last  payment  of  rent  was  made,  and  so  that  the  distress  made 
in  May,  1845,  was  unlawful,  all  right  to  the  rent  having  been  extinguished 
before  that  time."  {Often  v.  De  Beauvoir,  16  Mees.  &  W.  567,  568 ;  sec 
observations  of  Patteson,  J.,  in  De  Beauvoir  v.  OweUy  6  Exch.  166,  Law 
J.,  1860,  Exch.  Ch.  182.) 

The  Stat.  21  Jac.  1,  c.  16,  s.  2  (10  Car.  1,  sess.  2,  c.  6,  s.  13,  Ir.)  contained 
a  proviso,  that  *'  if  any  person  having  right  of  entry  should  be,  at  the  time 
his  right  or  title  ^r«^  descended,  accrued,  come  or  fallen,  within  the  age  of 
twenty-one  years,  feme  covert^  non  compos  mentis^  imprisoned  or  beyond 
seas,  then  such  person  and  his  heir  might,  notwithstanding  the  said  twenty 
years  had  expired,  bring  his  action  or  make  his  entry,  as  he  might  have 
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done  before  that  act ;  so  as  snch  person  or  his  heir  shall,  within  ten  years 
next  after  his  and  their  fall  age,  discovertnre,  coming  of  sound  mind,  en- 
largement out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit 
of  and  sne  forth  the  same ;  and  at  no  time  after  the  said  ten  jears."  In 
the  construction  of  that  clanse,  it  was  held  that  it  only  extended  to  the  per- 
sons on  whom  the  right  ^r^  descended,  and  that  when  the  statute  had  once 
begun  to  run,  no  subsequent  disability,  either  Toluntary  or  inroluntary, 
would  prevent  its  operation.  (Doe  d.  Duroure  y.  JoneSt  i.  T.  R.  310  ;  and 
see  Sturt  v.  MellUh,  2  Atk.  610—614;  Str.  656;  1  Wils.  134.)  Thus, 
where  a  tenant  in  tail  died,  with  issue  in  tail,  a  feme  eovert,  who  died 
under  coTerture,  leaving  issue  two  sons,  both  infants,  the  eldest  attained 
twenty-one,  and  died  without  issue,  leaving  his  brother  under  age,  who  did 
not  prosecute  his  claim  within  ten  years  after  he  attained  twenty-one,  nor 
until  more  than  twenty  years  had  elapsed  since  the  right  first  descended  : 
he  was  held  to  be  barred  by  the  statute,  on  the  ground  that  the  time  began 
to  run  against  the  oldest  son  when  he  attained  twenty-one,  and  no  subse- 
quent disability  could  stop  it;  therefore,  he  and  his  heirs  had  only  ten 
vears  from  the  time  he  attained  twenty-one.  (^Cotterell  y.  Dutton,  4 
^Taunt.  826.)  When  the  ancestor,  to  whom  the  right  first  accrued,  died 
under  a  disability,  which  saspended  the  operation  of  the  statute,  it  was 
held,  that  his  heir  must  enter  within  ten  years  next  after  his  ancestor's 
death,  provided  more  than  twenty  years  had  elapsed  from  the  time  of  the 
commencement  of  the  ancestor's  title  to  the  expiration  of  the  ten  years.  (  Doe 
d.  George  v.  Jesson,  6  East,  80.)  Where  an  estate  descended  to  parceners, 
one  of  whom  was  under  a  disability,  which  continued  more  than  twenty 
years,  and  the  other  did  not  enter  within  that  period,  the  disability  of  the 
one  was  held  not  to  preserve  the  title  of  the  other  after  the  twenty  years 
had  elapsed.    {Doe  d.  Langdon  v.  JRorvUton,  2  Taunt.  441.) 

Where  a  person  has  not  been  heard  of  for  many  years,  the  presumption 
of  the  duration  of  life  ceases  at  the  end  of  seven  years,  a  period  which  has 
been  fixed  from  analogy  to  the  statute  of  bigamy  (1  Jac.  1,  c.  11,  s.  2), 
and  the  statute  concerning  leases  determinable  on  lives.  (19  Car.  2,  c.  6.) 
Thus,  upon  a  plea  of  coverture,  where  the  husband  had  gone  abroad  twelve 
years  before,  the  defendant  was  called  upon  tp  prove  that  he  was  alive 
within  the  last  seven  years.  {Hopewell  v.  De  Pinna j  2  Campb.  113.) 
Where  a  tenant  for  life  had  not  been  heard  of  for  fourteen  years  by  a 
person  residing  on  the  estate,  it  was  held  to  be  presumptive  evidence  of  his 
death.  (Doe  v.  Deakin,  4  B.  &  Aid.  433:  see  2  Id.  386.)  It  was  held, 
that  where  no  account  could  be  given  of  a  person  within  the  exception  of 
the  statute  21  Jac.  1,  c.  16,  s.  2,  be  would  be  presumed  to  be  dead  at  the 
expiration  of  seven  years  from  the  last  account  of  him.  {Doe  d.  Oeorge  r. 
JeMon,  6  East,  84.)  Proof  that  a  person  sailed  in  a  ship  bound  to  the 
West  Indies  some  years  ago,  which  has  not  since  been  heard  of,  is  evidence 
upon  which  a  jury  may  presume  that  the  individual  is  dead ;  but  the  time 
of  the  death,  if  it  become  material,  must  depend  upon  the  particular  cir- 
cumstances of  the  case.  (  WcUton  v.  King^  1  Stark.  N.  P.  C.  121;  Pater- 
son  V.  Black,  Park's  Ins.  483;  1  Bl.  R.  404.)  The  burthen  of  proof  is  on 
those  asserting  the  death.    (  Wilson  v.  Hodges,  2  East,  312.) 

Though  where  a  party  has  not  been  heard  of  for  seven  years,  after  going 
abroad,  he  will,  at  the  expiration  of  that  time,  be  presumed  to  be  dead, 
there  is  no  presumption  raised  by  law  as  to  the  time  when  the  death 
actually  took  place ;  but  this  is  a  matter  concerning  which  the  juiy  must 
form  their  own  opinion  upon  the  particular  facts  of  the  case.  And  there- 
fore an  ejectment  brought  by  a  remainderman  more  than  twenty  but  less 
than  twenty-seven  years  since  the  tenant  for  life  was  last  heard  of,  cannot 
be  supported  without  other  evidence,  from  which  the  jury  may  infer  that 
the  tenant  for  life  was  alive  within  twenty  years.  {Doe  d.  Knight  v. 
Nepeauy  2  Nev.  &  M.  219;  5  B.  &  Ad.  86.)  In  that  case  it  was  necessary 
to  show  that  the  ejectment  was  brought  within  twenty  years  of  the  death 
of  a  party,  and  for  that  purpose  it  was  insisted,  that  although  after  a  lapse 
of  seven  years  after  a  party  was  last  heard  of,  the  law  presumes  him  to  be 
dead,  yet  that  the  presumption  is  that  he  lives  daring  the  whole  of  that 
period;  but  the  Court  of  Exchequer  Chamber,  on  appeal  from  the  Court  of 
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King's  Bench,  affirmed  the  doctrine  there  laid  down,  "  that  where  a  person    3  <|>  4  Will,  4, 
goes  abroad,  and  is  not  heard  of  for  seven  years,  the  law  presumes  the  fact      e,  21  ^  <•  16. 

that  such  person  is  dead,  but  not  that  he  died  at  the  be^nning  or  end  of    

any  particular  period  during  those  seven  years;  that  if  it  be  important  to 
any  person  to  establish  the  precise  time  of  such  person's  death,  he  must  do 
M>  by  evidence  of  some  sort,  to  be  laid  before  the  jury  for  that  purpose, 
beyond  the  mere  lapse  of  seven  years  since  such  person  was  heard  of.  The 
presumption  of  law  relates  only  to  the  fact  of  death ;  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject  of  distinct  proof."  (Nepean  v. 
Doe  d.  Knight,  2  Mees.  &  W.  894.  See  Doe  d.  Xniffht  v.  Nepean,  6  B.  & 
Ad.  86;  2  Nev.  &  M.  219;  Eex  v.  Inhabitants  of  Harhoume,  2  Ad.  & 
£11.  540;  4  Nev.  &  M.  841;  Rex  v.  Twyningy  ^B.  &  Aid.  386.) 

It  was  held  in  a  series  of  cases  that  when  a  person  had  not  been  heard  of 
for  seven  years,  he  must  be  taken  to  have  lived  to  the  end  of  the  seven 
years;  and  that  those  who  alleged  his  death  within  that  period  were  bound 
to  prove  the  fact.  {Lambe  v.  Orton,  8  W.  R.  Ill;  Dunn  y.  8nowden,  2 
Dr.  &  Sm.  201;  Thomas  t,  Thomas,  ib.  298;  Re  Benham*s  Tnists,  L.  R., 
4  £q.  416.)  But  these  cases  have  been  overruled,  and  it  is  now  settled, 
that  if  a  person  has  not  been  heard  of  for  seven  years,  there  is  a  presump- 
tion of  law  that  he  is  dead ;  but  at  what  time  within  that  period  he  died  is 
not  a  matter  of  presumption  but  of  evidence.  And  the  onus  of  proving 
that  the  person  survived  any  particular  period  within  the  seven  years  lies 
npon  those  who  claim  a  right,  to  the  establishment  of  which  that  fact  is 
essential.  (^Re  Phene^s  Trusts,  L.  R.,  5  Ch.  139,  where  the  cases  are  col- 
lected.) 

Where,  accordingly,  a  legatee  has  not  been  heard  of  for  seven  years,  his  prcpamption  m  to 
death  will  be  presumed,  and  the  onus  of  proving  that  he  survived  the  tes-  death  of  legutee. 
tator  lies  upon  those.who  claim  under  him.    In  the  absence  of  such  proof 
the  legacy  will  be  paid  to  the  residuary  legatee,  or  the  next  of  kin  of  the 
tesUtor.    iRe  Lewes*  Trusts,  L.  R.,  6  Ch.  356;  Re  Walker,  L.  R.,  7  Ch. 
120.) 

Where  a  testator  died  in  1829,  leavine  a  will  in  favour  of  his  children, 
one  of  whom  went  abroad  in  1809,  and  had  not  been  heard  of  since  1816; 
both  before  and  after  the  testator's  death  endeavours  were  made,  by 
inquiries  and  advertisements,  to  ascertain  whether  such  child  were  living 
or  dead,  but  without  success :  it  was  held,  that  he  must  be  presumed  to 
have  died  before  the  date  of  the  will.  (Rust  y.  Baker,  8  Sim.  443.)  The 
death  of  a  legatee  has  been  presumed  from  twenty-five  years'  absence  abroad 
without  being  heard  of.  (Dixon  v.  Dixon,  3  Br.  C.  C.  510.)  On  a  refer- 
ence to  the  master  to  inquire  whether  a  legatee  was  living  or  dead,  the  cer- 
tificate of  the  master,  stating  that  the  legatee  had  been  abroad  twenty-eight 
years,  and  not  been  heard  of  for  twenty-seven  years,  and  his  opinion  that 
he  died  in  the  lifetime  of  the  testator,  ^ais  the  foundation  of  a  decree. 
{Lee  v.  Willoch,  6  Ves.  606;  Reg.  lib.  1791,  fol.  315.  See  also  13  Ves. 
362.) 

A.  went  abroad  in  September,  1830.  His  father  died  in  September,  1833.  Sccnrity  torefand. 
About  twenty  months  previous  to  that  time  A.  was  heard  of  for  the  last 
time.  The  court  ordered  the  share  of  the  father's  residue  bequeathed  to'A. 
to  be  transferred  to  his  brother,  as  the  sole  next  of  kin  of  the  father  living 
at  the  father's  death,  on  the  brother  giving  security  to  refund  it,  in  case  A. 
should  be  living,  or  should  have  died  after  his  father.  (Dowling  v.  Win- 
field,  14  Sim.  277.)  A  sum  of  money  was  set  apart,  in  1815,  to  answer  aH 
annuity  to  a  woman  then  supposed  to  be  resident  in  India,  but  whp  was 
never  afterwards  heard  of.  In  1837,  the  master  having  certified,  upon  pre- 
sumption that  she  was  dead,  but  without  finding  when  she  died,  tne  court 
ordered  payment  of  the  principal  money  to  the  party  entitled  to  it,  subject 
to  the  annuity.  In  1842,  the  master  having  certified,  upon  presumption, 
that  she  had  died  in  1822,  and  that  no  personal  representative  had  been 
heard  of,  the  court  ordered  immediate  payment  to  the  same  party  of  the 
accumulation  since  that  time.  And,  in  1847,  it  ordered  payment  of  the  rest 
of  the  fund  to  the  same  party,  though  resident  abroad,  npon  his  giving  his 
personal  security  to  refund,  in  case  the  annuitant,  or  her  personal  repre- 
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sentative,  shonld  ever  establish  a  claim.    (  Cuthhert  y.  Furrier ,  2  Ph.  C.  C. 
199.) 

In  establishing  a  title  npon  a  pedigree,  where  it  may  be  necessary  to  throw 
a  branch  of  the  family  out  of  the  case,  it  is  saflScient  to  show  that  the 
person  has  not  been  heard  of  for  many  years,  to  pnt  the  opposite  party  npon 
proof  that  ho  still  exists.  What  is  done  on  such  a  trial  is  no  injury  to  the 
man  or  his  issue,  if  he  should  afterwards  appear  and  claim  the  estate. 
(.Rome  V.  Hasland,  1  W.  Bl.  404:  See  Fitz.  N.  B.  196,  A.  L.)  Proof  by 
one  of  a  family,  that  many  years  before  a  yonnger  brother  of  the  person 
last  seised  had  gone  abroad,  and  that  the  repute  of  the  family  was  that  he 
had  died  there,  and  that  the  witness  had  never  heard  in  the  family  of  his 
having  been  married,  ib  prima  facie  evidence  of  his  death  without  issue  to 
entitle  the  next  claimant  by  descent  to  recover  in  ejectment  (Doe  d.  Ban- 
ning  v.  Griffin,  15  East,  293.)  As  to  pleading,  see  Dayrell  v.  Hoare,  4 
Per.  &  Dav.  114;  Fryer  v.  Coombs,  4  Per.  &  Dav.  120;  11  Ad.  &  Ell. 
40.  Where  the  hnsband  of  a  party  bad,  seven  years  before  her  death,  loft 
this  conntry  for  America,  and  had  not  been  heard  of  since  three  days  after 
his  arrival  there,  althongh  he  had  been  advertised  for  in  that  conntry,  the 
husband's  death  was  presnmed,  and  probate  was  granted  of  his  wife's  will 
as  if  she  had  died  a  widow.  (^Re  bonis  How,  1  Sw.  &  T.  53;  4  Jur.,N.  S. 
366.)  As  to  presuming  the  death  of  parties  who  embarked  in  vessels  lost 
at  f%a  or  not  afterwards  heard  of,  see  In  bonis  Norrls,  1  Sw.  &  T.  6;  27 
L.  J.,  Prob.  4;  In  bonis  Main,  1  Sw.  &  T.  11;  27  L.  J.,  Prob.  6;  In  bonis 
Smyth,  2SIj.  J.,  Froh,  1. 

A  person  ought  not  to  be  presumed  to  be  dead  from  the  fact  of  his  not 
having  been  heard  of  for  seven  years,  if  the  other  circumstances  of  the  case 
render  it  probable  that  he  would  not  be  heard  of  though  alive.  The  old 
law  relating  to  presumption  of  death  is  daily  becoming  more  untenable,  in 
consequence  of  the  increased  facility  of  travelling.  (  Watson  y.  England, 
14  Sim.  28.)  A  reference  was  made  to  the  master,  to  inquire  whether  A.  B. 
was  living  or  dead.  Ho  reported  certain  facts  and  findings  on  stated  evi- 
dence, showing  that,  after  diligent  inquiry,  nothing  had  been  heard  of  A.  B. 
for  more  than  seven  years ;  and  he  -  fonnd  that  "he  was  not  able  to  state  to 
the  conrt  whether  A.  B.  was  living  or  dead.  On  a  petition  to  confirm  the 
report,  the  court  read  and  considered  the  evidence,  and  came  to  a  conclusion 
presuming  the  death.  ( Chrissall  v.  Stelfax,  9  Jur.  890.  See  Wilcox  v. 
Piirohasey  Ib, )  The  presumption  of  death,  after  seven  years'  absence,  does 
not  arise  where  the  probability  of  intelligence  is  rebutted  by  circumstances. 
{Bomden  v.  Henderson,  2  Sm.  &  GifF.  3C0;  and  see  M*MakonY,APElroy, 
I.  R.,  5  Eq.  1.)  In  Webster  y.  Birohm^ore  {13  Ves.  862),  the  presump- 
tion of  death  from  length  of  time  was  held  to  have  relation  to  the  com- 
mencement of  the  period  of  uncertainty  as  to  the  existence  of  the  party 
when  he  was  proved  to  have  beA  in  a  desperate  state  of  health,  and  was  to 
have  returned  to  his  relation  in  six  months.  In  Silliok  v.  Booth  (1  Y.  & 
Coll.  N.  C.  117),  a  party  was  presumed  to  have  died  at  a  particular  time 
within  the  seven  years  after  he  had  been  last  heard  of,  the  particular  time 
being  the  hurricane  months,  and  the  party  having  sailed  from  Demerara 
before  the  expiration  of  such  hurricane  months.  Sec  also,  as  to  the  effect 
of  circumstances  in  supporting  a  presumption  of  death  at  a  particular  period 
within  seven  years,  Be  Beasney's  Trusts,  L.  R.,  7  Eq.  498. 

A  Young  sailor,  who  was  last  seen  in  the  summer  of  1840  going  to  Ports- 
month  to  embark,  was  presumed  to  have  survived  his  grandmother,  who 
died  in  March,  1841.  {Re  Tindall,  30  Beav.  151.).  A  son,  first  tenant  in 
tail  in  remainder,  left  this  countiy  on  the  11th  April,  1858,  and  was  never 
afterwards  heard  of.  His  father,  tenant  for  life,  died  on  the  30th  May, 
1858.  Held,  in  1872,  that  it  should  be  presumed  that  the  son  survived  the 
father.  {Pennefather  v.  Pennefather,  I.  R.,  6  Eq.  171.  See  Lakin  v. 
Lakin,  34  Beav.  443.) 

Where  husband  and  wife  are  drowned  by  the  same  accident,  the  pre- 
sumption is  that  they  died  at  the  same  time,  and  in  order  to  entitle  the 
next  of  kin  of  the  hnsband  to  the  wife's  property,  it  must  be  shown  that  he 
survived  his  wife.    {Satterthwaite  v.  Powell,  1  Curt.  705.)    In  Silliek  v. 
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Booth  (1  Y.  &  Coll.  C.  C.  117),  it  was  held  that  eyidence  of  health, 
strength,  age  or  other  circumstances  might  be  given  in  cases  of  the  abore 
natore,  tending  to  the  judicial  presumption  that  one  of  two  brothers  who 
perished  by  shipwreck  survived  the  other.  But  this  case  has  been  doubted. 
(1  Taylor  on  Evidence,  203.) 

The  testator  and  his  vnfe  were  shipwrecked  and  drowned  at  sea,  one  wave 
sweeping  both  of  them  together  into  the  water,  after  which  they  were  never 
seen  again  ;  a  question  was  raised  between  the  next  of  kin  of  the  testator 
and  a  legatee  under  the  will,  which  was  dependent  on  the  event  of  the 
testator's  surviving  his  wife :  it  was  hold,  first,  that  the  onus  of  proof,  that 
the  fansband  was  the  survivor,  was  upon  the  legatee ;  secondly,  tiiat  it  was 
requisite  to  produce  positive  evidence  in  order  to  enable  the  court  to  pro- 
nounce in  favour  of  the  survivorship:  and  thirdly,  that  no  such  evidence 
having  been  produced,  the  next  of  kin  was  entitled.  (  Underwood  t.  Wing, 
4  De  G.,  M.  &  G.  631;  1  Jur.,  N.  S.  169;  24  Law  J.,  Ch.  293.)  By  the 
law  of  England  the  question  of  survivorship,  in  cases  of  the  above  descrip- 
tion, is  matter  of  evidence,  and  not  of  positive  regulation  and  enactment 
(varying  according  to  the  ages  and  sex  of  the  persons  dying  in  the  same 
shipwreck),  as  it  is  in  the  French  Code,  and  in  the  absence  of  evidence  there 
is  no  conclusion  of  law  on  the  subject,  (i^.)  There  is  no  presumption  of 
law  arising  from  age  and  sex  as  to  survivorship  among  persons  whose  death 
is  occasioned  by  one  and  the  same  cause.  Nor  is  there  any  presumption  of 
law  that  all  died  at  the  same  time.  The  question  is-one  of  fact,  depending 
wholly  upon  evidence :  and  if  the  evidence  does  not  establish  the  survivor- 
ship of  any  one^  the  law' will  treat  it  as  a  matter  incapable  of  being  deter- 
mined. (  Wing  V.  Angrave,  8  H.  L.  C.  188.  See  further,  Oen.  StanrHx*8 
ease,  Feame's  Poet.  Works,  38;  Hex  v.  JDr.  Hay,  1  Wm.  Bl.  640;  S win- 
bum,  part  7,  s.  33;  Wright  v.  Netherrvood,  2  Salk.  593,  n. ;  Hitchcock  v. 
Beardsley,  West's  Rep.  t.  Hardwicke,  445;  Bradshaw  v.  Toulmin^  2  Dick. 
633;  Ma$on  v.  Mason,  1  Mer.  306;  Taylor  v.  Diplock,  2  Phill.  Ecc.  C. 
261;  In  bonis  Selwyn,  3  Hagg.  Ecc.  R.  741;  Colvin  v.  The  King*8  Proo- 
tor,  1  Hagg.  Ecc.  92.) 
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Forty  Years. 

17.  Provided  nevertheless,  and  be  it  fiirther  enacted,  that  no 
entry,  distress  or  action  shall  be  made  or  brought  by  any  per- 
son who,  at  the  time  at  which  his  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  recover  any  land  or  rent  shall 
have  first  accrued,  shall  be  under  any  of  the  disabilities  herein- 
before mentioned,  or  by  any  person  claiming  through  him,  but 
within  forty  years  next  after  the  time  at  which  such  right  shall 
have  first  accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more  of  such  disabilities 
during  the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years,  from  the  time  at  which  he  shall  have  ceased  to  be 
under  any  such  disabiHty,  or  have  died,  shall  not  have  ex- 
pired (k). 

(k)  The  period  for  which  a  good  title  is  required  to  be  shown  is  still 
sixty  years,  notwithstanding  the  stat.  3  &  4  Will.  4,  c.  27.  Lord  Lynd- 
hurst,  C,  said,  *^  It  was  supposed  that,  by  the  operation  of  that  act,  it  was 
not  necessary  that  the  title  should  be  carried  back,  as  formerly,  to  a  period 
of  sixty  years,  but  that  some  shorter  period  would  be  proper.  It  appears 
that  conveyancers  have  entertained  different  opinions  on  tne  subject ;  but, 
after  considering  it,  I  am  of  opinion,  that  the  statute  does  not  introduce 
any  new  rule  in  this  respect ;  and  that  to  introduce  any  new  rule  shortening 
the  period  would  affect  the  security  of  titles.    One  ground  of  the  rule  was 
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the  daration  of  haman  life,  and  that  is  not  affected  by  the  statate.  It  was 
true  that,  in  other  respects,  the  security  of  a  sixty  years'  title  is  better  now 
than  it  was  before  ;  but  I  think  that  it  is  not  a  sufficient  reason  for  shorten- 
ing the  period — for  adopting  forty  years,  or,  as  it  has  been  sngKested  by  a 
high  authority,  fifty  years,  instead  of  the  sixty.  I  think  the  nue  ought  to 
refnain  as  it  is,  and  that  it  would  be  dangerous  to  make  any  alteration." 
(  Cooper  T.  Emery,  1  Phill.  C.  C.  388.  Sec  the  remarks  of  Lord  Campbell 
in  AfouUon  v.  Edmondt,  1  De  G ,  F.  &  J.  250.) 

A  feme  sole  seised  in  fee  married,  and  she  and  her  husband  ceased  to  be 
in  the  possession  or  enjoyment  of  the  land,  and  went  to  reside  at  a  distance 
from  it.  They  both  died  at  times  which  were  not  shown  to  be  within  forty 
years  from  their  ceasing  to  occupy.  The  wife's  heir-at-law  brought  eject- 
ment against  the  person  in  possession  within  twenty  years  of  the  husband's 
death,  and  within  five  years  of  the  passing  of  this  statute,  but  more  thaa 
forty  ]^ears  after  the  husband  and  wife  ceased  to  occupy  :  it  was  held,  that 
the  neir-at-law  was  barred  by  the  17th  section  of  the  statute,  though  it  did 
not  appear  when  or  how  the  defendant  came  into  possession,  and  thongh 
proof  was  offered  that  the  wife  had  levied  no  fine.  {Doe  d.  Corbyn  v. 
Bramston,  8  Ad.  &  Ell.  63  ;  S.  C.  nam.  Doe  d,  Corbyn  v.  Branson,  4  Ney. 
&  M.  664.)  There  is  a  material  distinction  between  uie  case  of  a  husband 
and  wife  making  the  possession  derelict  as  was  the  case  in  Doe  y.  Bramston, 
and  the  case  where  the  husband  and  wife  are  seised  in  fee  in  right  of  the 
wife,  and  the  husband,  by  a  conveyance  which  does  not  bind  the  wife, 
purports  to  convey  the  fee.  Because  the  effect  at  law  is,  that  such  convey- 
ance merely  passes  to  the  grantee  of  the  husband  that  e^te  which  he  had 
and  might  have  held  during  the  continuance  of  the  coverture.  In  such  case 
the  right  of  the  wife  comes  within  the  fourth  description  of  interest  in  the 
8rd  section  of  the  stat  3  &  4  Will.  4,  c.  27.  If  husband  and  wife,  being 
seised  in  fee  in  right  of  the  wife,  convey  to  a  purchaser  by  deed  without 
fine,  the  wife,  if  she  survives,  and  if  not  her  heir,  may,  on  the  husband's 
death,  recover  the  land,  notwithstanding  the  purchaser  may  have  been  in 
possession  for  more  than  forty  years.    {Jumvsen  v.  PitcJiers,  13  Sim.  327.") 

In  1787,  a  lease  was  made  by  a  lunatic  to  his  brother  for  lives  renewable 
for  ever.  The  lessee,  who  was  the  last  life  in  that  lease,  died  in  1836. 
Various  proceedings  were  had  in  the  lunacy  matter  respecting  the  lease  and 
the  rent  reserved  thereby,  the  result  of  which  was  that,  without  recognizing 
the  lease  as  a  valid  demise,  the  lessee  was  permitted  to  hold  part  of  the 
lands  demised,  paying  the  entire  reserved  rent.  From  1886  to  1842  the 
profits  were  received  by  the  heir  of  the  lessee.  In  1842  the  lessor  died,  and 
the  fee  descended  upon  the  heir  of  the  lessee,  who  was  also  heir  of  the  lessor. 
It  was  held,  on  a  bill  filed  by  a  judgment  creditor  of  the  lessee,  that  the 
latter  had  not  acquired  either  the  fee-simple,  subject  to  a  perpetual  rent 
equal  to  the  rent  reserved,  or  a  right  to  a  renewal,  by  reason  of  Uie  Statute 
of  Limitations  (8  &  4  Will.  4,  c.  27),  length  of  time,  or  the  proceedings  in 
the  lunacy  matter  ;  and  that  the  profits  received  by  the  heir  of  the  lessee, 
from  1886  to  1842,  were  not  assets  of  the  lessee.  (Fulton  v.  Creagh,  8 
Jones  &  L.  329.) 
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Successive  Disabilities, 

18.  Provided  always,  and  be  it  further  eDacted,  that  when 
any  person  shall  be  under  any  of  the  disabilities  hereinbefore 
mentioned  at  the  time  at  which  his  right  to  make  an  entry  or 
distress  or  to  bring  an  action  to  recover  any  land  or  rent  shall 
have  first  accrued,  and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent  beyond  the  said  period  of  twenty  years  next  after  the  right 
of  such  person  to  make  an  entry  or  distress,  or  to  bring  an  ac- 
tion to  recover  such  land  or  rent  shall  have  first  accrued,  or  the 
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8aid  period  of  ten  years  next  ai)er  the  time  at  which  such  person  3^  4  WUl.  4, 
shall  have  died,  shall  be  allowed  by  reason  of  any  disability  of    o.  27,  *.  18. 
any  other  person  (/). 

{I)  Tkis  section  is  so  far  retrospective  as  to  extend  to  a  case  where  the 
iirat  peraon  under  disability^  died  before  the  passing  of  the  act.  A  claimant 
to  land  in  the  colony  of  New  Sonth  Wales,  whose  ancestor  died  ander  dis^ 
alnlitj  in  1835,  and  who  himself  continued  under  disability  till  he  brought 
an  action  of  ejectment  in  1856,  was  barred  by  a  colonial  ordinance  of  1887, 
which  applied  the  3  &  4  Will.  4,  c.  27,  to  the  colony  of  New  South  Wales. 
{Defnne  r.  Holloway,  9  W.  R.  642  ;  14  Moore,  P.  C.  C.  290.)  It  is  easy 
to  imagine  infancy,  coyerture,  lunacy  and  absence  beyond  the  seas,  so  to 
follow  one  another  with  respect  to  a  particular  line  of  heirs,  that  by  succes- 
sive  disabilities  the  period  of  limitation  might  be  indefinitely  protracted  ; 
the  object  of  this  section  of  the  act  is,  where  ten  years  or  more  have  expired 
from  ^e  time  when  the  right  accrued  to  a  party  dying  under  disability,  to 
allow  his  heir  only  ten  years  whether  under  disability  or  not.  As  to  snc- 
cesKTe  disabilities  in  the  same  person,  see  note  to  sect.  16,  ante. 


Beyond  the  Seas. 

19.  No  part  of  the  United  Kingdom  of  Great  Britain  and  fS^the'yiSen? 
Irelaod,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey  islands  not  to  be 
or  Sark,  nor  any  islands  adjacent  to  any  of  them  (being  part  of  J^«i^yond 
the  dominions  of  his  Majesty),  shall  be  deemed  to  be  beyond 
seas  within  the  meaning  of  this  act  {m). 

{m)  S^  sect.  16,  antCt  and  19  &  20  Vict.  c.  97,  s.  12^ pott.  It  was  held  that 
Boblin,  or  any  place  in  Ireland,  was  beyond  the  sea  within  the  meaning  of 
die  statnte  21  Jac.  1,  c.  16,  s.  7.  {Nightingale  y.  Adams^  Show.  91.)  Of 
course,  Scotland  was  not  considered  beyond  sea.  {King  v.  Walker ^  1  Bl. 
Bep.  286.)  The  19th  section  of  the  stat.  3  &  4  Will.  4,  c.  27,  which  remores 
disabilities  by  reason  of  residence  in  Ireland,  &c.,  is  applicable  to  cases  of 
residence  in  Ireland  before  the  passing  of  the  statnte,  if  the  controversy 
has  not  arisen  till  after  the  passing  of  it.  {Ea  parte  Haasell,  In  re 
Manckegter  Aet,  3  Jur.  1101 ;  3  Y.  &  Coll.  617.  See  BaUershy  v.  Kirk, 
2  Bing.  N.  a  603  ;  Lane  v.  Bennett,  1  Mees.  &  W.  70 ;  Tyrw.  &  G.  441 ; 
Ruekmabaye  y.  Motti&kttnd,  8  Moore,  P.  C.  C.  4.) 


4.  Concurrent  Rights, 
20.  When  the  right  of  any  person  to  make  an  entry  or  dis-  when  the  right  to 

•  ..  »•>  11  a_At«i     i^n  estftte  In  pos- 

tress,  or  brmg  an  action  to  recover  any  land  or  rent  to  which  geasion  ia  barred, 
he  may  have  been  entitled  for  an  estate  or  interest  in  possession,  ^me^^^raonto* 
shall  have  been  barred  by  the  determination  of  the  period  here-  future  estatea 
iabefore  limited,  which  shall  be  applicable  in  such  case,  and  JJjJi^.^*"** 
such  person  shall,  at  any  time  during  the  said  period,  have  been 
entitled  to  any  other  estate,  interest,  right  or  possibility,  in 
reversion,  remainder  or  otherwise,  in  or  to  the  same  land  or 
renty  no  entry,  distress  or  action  shall  be  made  or  brought  by 
such  person,  or  any  person  claiming  through  him,  to  recover 
such  land  or  rent,  in  respect  of  such  other  estate,  interest,  right 
or  possibility,  unless  in  the  meantime  such  land  or  rent  shall 
have  been  recovered  by  some  person  entitled  to  an  estate,  inte- 
rest or  right  which  shall  have  been  limited  or  taken  effect  after 
or  in  defeasance  of  such  estate  or  interest  in  possession  («), 
8.  o 
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3^4  Will.  4,      (n)  This  section  of  the  act  is  in  derogation  of  the  old  maxim,  borrowed 
r.  27,  9,  20.      from  the  civil  law,  "  qtiando  du^jura  coneurrunt  in  undpersond  eguum 

est  ac  H  essent  in  diversis.**    (4  Rep.  118;  7  Rep.  2  b,  14  b;  Plowd.  368.) 

rases  on  the  con-    Under  the  statnte  21  Jac.  I,  c.  16,  s.  1,  a  party  might  have  pnrsaed  his 
«©c"h!«u"  **'  right  of  entry  twenty  years  after  it  attached,  althongh  in  the  meantime  the 

party  might  have  had  a  different  'right,  of  which  he  was  barred  by  more 
than  twenty  years'  adverse  enjoyment.  Thns  when  a  tenant  in  tail  of 
lands  in  ancient  demesne  demised  them  by  fine  in  the  court  of  ancient 
demesne  for  three  lives,  and  afterwards  levied  a  fine  of  the  reversion  in  tho 
same  conrt  to  the  use  of  himself  and  his  heirs,  it  being  agreed  that  the  fines 
in  that  court  did  not  bar  the  estate  tail,  it  was  held  that  the  first  fine  created 
a  discontinnance,  and  the  second  did  not;  and  that  althongh  the  issne  in 
tail  did  not  bring  their  formedon  within  twentv  years  after  tho  death  of 
their  ancestor,  they  were  not  barred  of  their  right  of  entry  within  twenty 
years  from  the  determination  of  the  lease  for  lives.  {Hunt  v.  Bourne,  1 
Salk.  839;  2  Id.  421 ;  4  Br.  P.  C.  66.    See  ante,  s.  5,  p.  162.) 

Copyhold  land  was  surrendered,  in  1798,  to  the  husband  and  wife  for 
their  joint  lives,  with  remainder  to  the  heirs  of  the  husband.  In  1806,  the 
husband  absconded  and  went  abroad,  and  was  never  afterwards  heard  of. 
In  1807,  a  commission  of  bankruptcy  issued  against  him,  and  the  usual 
assignment  of  his  estate  was  made  by  the  commissioners  to  his  assignee. 
The  wife  occupied  the  copyhold  estate  until  her  death  in  1841:  it  was  held, 
that  an  ejectment  by  the  assignee  brought  within  twenty  years  after  her 
death  was  in  time,  for  that  the  husband's  reversion  in  fee  was  a  future 
estate  within  the  meaning  of  the  stat.  8  &  4  Will.  4,  c.  27,  s.  3.  The  court 
thought  it  clear  that  the  husband,  if  he  had  not  been  bankrupt,  would 
have  been  entitled  to  tho  possession  during  the  joint  lives  of  lumself  and 
wife,  and  that  upon  his  death  the  wife  was  entitled  to  possession  for  her 
life,  and  the  heirs  of  the  husband  on  the  expiration  of  their  joint  lives. 
There  would,  however,  be  only  one  interest,  and  the  assignee  being  barred 
as  to  the  estate  in  possession  during  the  continuance  of  uie  husband's  life, 
it  was  urged  that  he  was  barred  altogether  by  the  20th  section.  The  court 
thobght,  supposing  the  20th  section  to  apply,  the  proviso  at  the  end  of  it 
applied  also,  because  the  wife  had  been  in  possession  during  the  whole 
period  of  her  life,  until  the  time  of  her  death ;  and  though  she  had  not 
recovered  that  possession  bv  virtue  of  legal  proceedings,  it  was  a  sufiScient 
recovery  for  the  purpose  of  that  section,  if  me  had  been  in  the  actual  pos- 
session during  the  whole  of  her  life.  Until  her  death,  there  was  no  nght 
in  the  assignee  to  take  possession,  and  the  action  was  brought  in  time. 
{Doe  d.  Jolmton  v.  lAversedgey  11  Mees.  &  W.  517.) 

A.,  in  1793,  conveyed  an  estate  to  which  she  was  entitled  under  a  lease 
for  three  lives  to  her  son  R.,  and  the  heirs  of  his  body,  with  a  proviso  that 
if  he  should  have  no  child  living  at  his  death,  the  limitation  thereby  made 
should  cease,  and  the  estate  should  revert  to  A.,  her  heirs  and  assigns.  la 
1811,  R.  purchased  the  reversion  in  fee  in  the  premises,  expectant  on  the 
lease  for  lives.  R.  died  in  1812,  without  issne,  leaving  his  nephew  L.,  his 
heir-at-law,  and  the  heir-at-law  of -A.  The  lease  for  lives  determined  in 
1835.  For  upwards  of  twenty  years  from  the  death  of  R.  the  premises 
were  held  adversely  to  L.  It  was  held,  that  his  right  of  entry  was  barred 
thereby,  and  that  he  had  not  a  new  right  of  entry  on  the  determination  of 
the  lease  for  lives  in  1835.  {Doe  d.  Hall  y.  MouUdale,  16  Mees.  &  W. 
689.) 

A  testator  devised  lands  to  A.,  with  a  gift  over  to  B,  in  case  either  of 
two  events  should  happen.  Both  events  happened,  and  a  few  months  after 
the  second  event,  but  more  than  twenty  years  after  tho  first,  B.  brought 
ejectment  against  the  devisee  of  A.  Held,  that  sect  20  deprived  the 
plaintiff  of  the  benefit  of  the  now  right  of  action  which  accmed  on  tho 
happening  of  the  second  event;  and  that  as  more  than  twenty  years 
had  elapsed  since  the  happening  of  the  first  event,  B.  could  not  maintaia 
the  ejectment.    {Clarke  v.  Clarke,  I.  R.,  2  C.  L.  395.) 
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5.   Operation  of  the  Statute  in  Cases  of  Estates  Tail,         3  ^l*  4  Will,  4, 
Where  Time  has  run  against  Tenant  in  Tail.  ^'  ^^'  *'  ^^- 

21.  When  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to  wh^re  t«mnt  in 
make  an  entry  or  distress,  or  to  bring  an  action  to  recover  the  i^mauwtennAn 
same,  shall  have  been  barred  by  reason  of  the  same  not  having  r^J*"|^'^'gia,i 
been  made  or  brought  within  the  period  hereinbefore  limited,  oot  recover. 
which  shall  be  applicable  in  such  case,  no  such  entry,  distress 
or  action  shall  be  made  or  brought  by  any  person  claiming  any 
estate,  interest  or  eighty  which  such  tenant  in  tail  might  lawfully 
have  barred  (o)» 

(joi)  In  ejectment  the  plaintiff  prored  that  A.  being  seised  in  fee  of  the  Casf»  nndor  this 
land  in  qoestion  devised  it  to  the  father  of  the  plaintiff  in  tail  general,  and  section. 
died  in  1799.  The  plaintiff's  father  received  the  rents  and  profits  from 
1799  to  1807,  at  which  time  he  was  succeeded  bv  a  person  through  whom  the 
defendant  claimed  possession.  It  was  held,  that  under  this  section,  since 
the  tenant  in  tail  was  barred,  the  issne  in  tail  was  also  barred.  {Austin  y. 
UeweUyn^  9  Exch.  276;  23  Law  J.,  Exch.  11.)  An  estate  tail  was  limited 
to  A.,  remainder  in  tail  to  B.,  remainder  to  C.  A.  dies,  then  B.  dies  within 
twenty  years,  and  C.  becomes  entitled  in  possession,  being  at  the  time  under 
diiahuitj.  It  was  held,  that  under  the  21st  and  22nd  sections  of  this  act 
time  commenced  mnning  against  C.  from  the  death  of  A.,  and  that  having 
coDunenced  to  mn  C.  was  not  saved  from  its  operation  under  16th  section 
bj  bein^  nnder  disability  when  her  right  accrued  in  possession.  Vice- 
Chancellor  Kindertley  said,  the  intention  and  operation  of  the  21st  and 
22Dd  sections  are  to  put  remaindermen,  whose  estate  might  be  barred  by 
the  tenant  in  tail,  in  the  same  position  as  if  they  claimed  under  tenants  in 
tail;  that  is,  the  act  of  the  tenant  in  tail,  in  allowing  any  portion  of  the 
twenty  years  to  mn  without  making  an  entry  or  bring  an  action  to  the 
extent  of  the  period  allowed  to  elapse,  binds  the  remainderman.  (  Ooodall 
y.  Skerratt,  3  Drew.  216 ;  1  Jur.,  N.  S.  57 ;  24  Law  J.,  Chan.  323.) 

The  21st  section  applies  to  the  case  where  the  right  of  entry  of  tenant  in 
tail  is  barred  by  JUs  neglect  to  make  such  entry  in  proper  time,  not  to  the 
case  where  he  lias  conveyed  away  his  own  right  to  another  and  put  it  ont  of 
his  power  to  enter.  In  the  latter  case  the  right  of  entry  is  not  barred  by 
reason  of  the  same  not  being  made  within  the  period  limited,  but  by  reason 
of  bis  not  being  able  to  enter  against  his  own  conveyance. 

An  estate  tail  having  been  discontinued  by  a  feoffment  made  by  the  tenant 
in  tail  more  than  twenty  years  before  his  death,  it  was  held  that  the  issue  in 
tail  mi^t  bring  his  writ  of  formedon  at  any  time  within  twenty  years  next 
after  snch  deaUi,  the  period  of  limitation  prescribed  by  this  statute  not 
running  against  him  during  the  life  of  tenant  in  tail.  (^Cannon,  dem., 
Simii^<m,  ten.,  12  C.  B.  1,  18.) 

In  this  last  case  the  estate  of  a  tenant  in  tail  in  possession  is  considered 
as  conung  within  this  section.  (12  C.  B.  34.)  But  it  has  been  said  by 
Bramreell,  B.,  that  the  sects.  21  and  22  refer  onl^  to  estates  in  remainder 
and  reversion,  the  estate  of  the  tenant  in  tail  which  descends  to  his  issne 
being  provided  for  by  sect.  2.  {Sari  of  Abergavenny  v.  Brace,  L.  K., 
7  Ex.  149, 173.)    See  further,  pp.  147, 149,  ante,    1 


Where  Time  has  commenced  running  against  Tenant  in  Tail, 

22.  When  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  PoBsesaion  adverse 
recover  the  same,  shall  have  died  before  the  expiration  of  the  sbaii  ronton"  * 
period  hereinbefore  limited,  which  shall  be  applicable  in  such  against  the 
case,  for  making  an  entry  or  distress,  or  bringing  an  action  to  whom  iic  mi»iit 
recover  such  land  or  rent,  no  person  claiming  any  estate,  interest  ***^®  barred. 
or  right  which  such  tenant  in  tail  might  lawfully  have  barred 
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3^4  Will,  4,  shall  make  an  entry  or  distress,  or  bring  an  action  to  recover 
c,  27, 8.  22.      such  land  or  rent  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made 
such  entry  or  distress  or  brought  such  action  {p), 

{p)  The  twenty  years  for  making  an  entry  did  not  commence  under  the 
stat.  21  Jac.  1,  c.  16,  until  the  right  accrued.  An  estate  might  have  been 
enjoyed  for  centuries  under  an  adverse  possession  against  a  tenant  in  tail, 
and  afterwards  have  been  recovered  by  a  remainderman,  as,  for  example, 
where  an  estate  was  limited  to  one  in  tail,  with  remainder  to  another  in  fee, 
and  the  tenant  in  tail  and  his  issue  were  barred  of  their  remedy  by  the 
Statute  of  Limitations ;  yet,  as  the  remainderman*s  right  of  entrtf  did  not 
accrue  until  the  failure  of  the  issue  of  the  tenant  in  tail,  which  might  not 
have  happened  for  an  Immense  number  of  vears,  the  remainderman  might, 
at  any  time  within  twenty  years  after  the  failure  of  the  issue  in  tall,  have 
entered  and  recovered  the  estate  bv  ejectment.  (Taylor  v.  Horde,  1  Burr. 
GO ;  S.  a,  Cowp.  689 ;  1  Ken.  143;  6  Br.  P.  C.  247.) 


Where  there  shall 
have  been  posses- 
sion, under  an 
assurance,  by  a 
tenant  in  tail, 
-which  shall  not 
har  the  remain- 
ders, they  shall  be 
barred  at  the  end 
of  twenty  years 
alter  the  time 
when  the  assur- 
ance. If  tlien  exe- 
cuted, would  hare 
barred  them. 


Jaw  before  the 
statute. 


Possession  under  Defective  Conveyance  hy  Tenant  in  Tail, 

23.  When  a  tenant  in  tail  of  any  laud  or  rent  shall  have 
made  an  assurance  thereof,  which  shall  not  operate  to  bar  an 
estate  or  estates  to  take  effect  after  or  in  defeasance  of  his  estate 
tail,  and  any  person  shall  by  virtue  of  such  assurance,  at  the 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  be  in 
possession  or  receipt  of  the  profits  of  such  land,  or  in  the  re- 
ceipt of  such  rent,  and  the  same  person,  or  any  other  person 
whatsoever  (other  than  some  person  entitled  to  such  possession 
or  receipt  in  respect  of  an  estate  which  shall  have  taken  effect 
afler  or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  in 
such  possession  or  receipt  for  the  period  of  twenty  years  next 
after  the  commencement  of  the  time  at  which  such  assurance, 
if  it  had  then  been  executed  by  such  tenant  in  tail,  or  the 
person  who  would  have  been  entitled  to  his  estate  tail  if  such 
assurance  had  not  been  executed,  would,  without  the  consent 
of  any  other  person,  have  operated  to  bar  such  estate  or  estates 
as  aforesaid,  then  at  the  expiration  of  such  period  of  twenty- 
years  such  assurance  shall  be,  and  be  deemed  to  have  been, 
effectual  as  against  any  pei*son  claiming  any  estate,  interest  or 
right  to  take  effect  afler  or  in  defeasance  of  such  estate  tail  {q)» 

(q)  Before  the  passing  of  this  act,  when  an  heir  in  tail  brought  an  eject- 
ment against  a  defendant  who  had  been  in  receipt  of  the  rents  of  an  estate 
thirty  years  during  the  life  of  the  ancestor  in  tail,  and  seven  years  after  his 
death,  the  ancestor  having  had  seisin,  it  was  held,  that  such  possession  of 
the  defendant  was  no  bar  to  the  action,  and  that  the  lessor  of  the  plaintiff 
was  not  bound  to  rebut  the  presumption  arising  from  such  possession,  by 
showing  that  the  ancestor  had  not  conveyed  by  fine  and  recovery.  For 
though  he  might  have  conveyed  by  fine  and  recovery,  and  so  have  barred 
the  lessor  of  the  plaintiff,  he  might  also  have  conveyed  by  lease  and  release, 
which  would  have  made  a  good  title  against  himself  only,  and  would  not 
have  barred  his  son,  the  next  tenant  in  tall.  The  court  were  of  opinion 
that  the  long  possession  by  the  defendants  might  be  referable  to  such  a 
state  of  things,  and  if  so,  there  would  have  been  no  adverse  possession  to 
the  title  of  the  issue  in  tail,  and  the  son  was  not  barred.  (Doe  d.  Smith 
V.  PikSy  3  B.  &  Ad.  742;  1  Nev.  &  Mann.  386.) 

An  estate  being  limited  by  marriage  settlement  to  the  use  of  A.  and  his 
wife,  and  the  heirs  of  their  bodies,  and  A.  having  died  leaving  his  widow 
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and  three  children,  Tiz.,  6.,  an  only  son,  and  L.  and  H.  danghters,  the 
vidow  in  1735,  by  deed-poll,  in  consideration  of  an  annuity  granted  to  her 
hy  her  son  G.,  and  of  natural  affection,  granted,  sarrendered  and  yielded  np 
^  estate  to  G.  in  fee;  and  he  afterwards,  during  her  life,  suffered  a  recovery. 
The  widow  died  in  1767;  G.  died  without  issue  in  1779,  baying  devised  the 
estate  to  trnstees  to  secure  the  payment  of  an  annuity  to  W.,  the  only  son 
of  his  sister  L.  (who  was  then  dead),  and  subject  thereto  to  B.,  the  eldest 
SOD  of  W.,  for  life,  with  remainder  to  his  second  son.  In  1790,  B.  entered, 
on  his  father's  death,  into  possession  of  the  entirety  of  the  estate,  claiming 
under  the  will  of  G.,  and  subsequently  did  various  acts  in  the  character  of 
deTisee  for  life.  In  1814,  he  suffered  a  recovery  of  one  moiety,  and  in  1816 
omvejed  the  entirety  of  the  estate  to  mortgagees  in  fee.  In' 1818,  M.,  the 
descendant  of  the  other  coparcener,  H.,  at  B.'s  request,  suffered  a  recovery 
of  a  moietj,  which  it  was  declared  should  enure  (subject  to  a  term  to  secure 
a  sum  of  money  to  M.)  to  the  use  of  B.'s  mortgagees.  It  was  held,  on  error, 
by  the  Conrt  of  Exchequer  Chamber  (affirming  the  judgment  of  the  Court 
of  Exchequer) : — 1.  That  the  deed-poll  of  1785  operated  as  a  covenant  to 
stand  seised,  and  created  a  base  fee,  determinable  by  the  entry  of  the  issue 
in  tail.  2.  That  this  base  fee  did  not,  on  the  death  of  the  widow,  become 
merged  in  the  reversion  in  fee  in  G.,  as  the  est'ate  tail  subsisted  as  an  inter- 
mediate estate;  and  that  although  G.,  being  estopped  by  the  recovery 
saffiered  by  him,  was  not  remitted  to  the  estate  tail,  no  right  of  entry  accrued 
till  his  death,  and  therefore  the  period  of  twenty  years,  for  the  operation  of 
the  Statute  of  Limitations  (21  Jac.  1,  c.  16)  against  the  issue  in  tail,  was  to 
be  calculated  from  G.'s  death  in  1779,  and  not  from  the  death  of  his  mother 
in  1767;  and  that  B.'s  entry  in  1790  was  not  barred  by  lapse  of  time. 
3.  That  although  B.  entered  under  the  will,  and  manifested  an  intention  to 
take  the  estate  under  it,  for  his  life  onlv,'that  intention  was  immaterial,  and 
he  was  remitted,  nolens  voletu  as  to  his  moiety,  to  the  original  estate  tail, 
which  was  barred  by  the  recovery  in  1814.  It  was  held  also  (reversing  the 
judgment  of  the  Conrt  of  Exchequer),  that  the  entry  and  remitter  of  B.  did 
not  operate  to  remit  M.,  his  coparcener,  to  the  other  moiety  of  the  estate. 
(  Waodroffe  r.  Doe  d.  Daniell,  15  Mees.  &  W.  769  (affirmed  by  House  of 
Lords,  2  H.  L.  Cases,  811);  Doe  d.  Daniell  v.  Woodroffe,  10  Mees.  &  W. 
608.) 

The  proposition  of  the  real  property  commissioners  on  the  subject  of  this  Kemarks  of  real 
section  was,  "  That  on  any  alienation  by  tenant  in  tail,  by  any  assurance  ^'JSi'^^  ^^' 
not  operating  as  a  complete  bar  to  the  estate  tail,  and  all  estates,  rights  and  "^     oners, 
inter^rts  limited  to  take  effect  on  the  determination  or  in  derogation  of  the 
estate  tail,  possession, under  such  assurance  shall  have  the  same  effect  in 
barring  the  estate  tail,  and  all  estates,  rights  and  interests,  limited  to  take 
effect  on  the  determination  or  in  derogation  of  the  estate  tail,  as  if  such 
possession  had  been  adverse  to  the  said  estate  tail,  or  to  the  said  estates, 
lights  or  interests."    (1  Real  Prop.  Rep.  79,  pi.  15 ;  and  see  Ih.  p.  46.) 

The  object  of  this  section  was  to  give  effect  to  acts  of  a  tenant  in  toil  Cases  under 
against  remaindermen  and  reversioners,  and  to  give  effect  to  assurances,  "^^  ^^* 
which,  although  they  were  effectual  to  bar  the  issue,  were  ineffectual  to  bar 
those  entitled  in  remainder.  There  are  prior  clauses  in  the  statute  which 
show  what  the  operation  is  as  to  the  issue,  and  those  clauses  [qu.  this 
clause]  seem  to  be  studiously  worded  so  as  to  be  confined  only  to  the  case 
of  persons  entitled  after  the  expiration  of  the  estate  tail.  (^Per  Cranworth, 
L.  C.  Penny  y.  Allen,  7  De  G,  M.  &  G.  426.) 

The  section  applies  to  cases  where  a  tenant  in  tail  executes  a  deed  en- 
rolled under  3  &  4  Will.  4,  c.  74,  which,  for  want  of  the  consent  of  the  pro- 
tector, operates  only  to  create  a  base  fee,  and  possession  is  obtained  under  ^ 
the  deed.  (Sugd.  V.  &  P.  483,  14th  cd.)  As  to  whether  the  section  ex- 
tends to  fines  and  recoveries  previous  to  3  &  4  Will.  4.  c.  74,  see  1  Hayes' 
Conv.  264,  5th  ed.;  Sugd.  R.  P.  Stat.  89,  and  the  argument  inAtiderson  v. 
Anderson,  30  Beay.  207. 

In  1791,  land  was  settled  to  the  use  of  R.  for  life,  with  remainder  to  T. 
in  tail;  and  in  1820,  T.,  during  R.'s  life,  purported  to  convey  the  reversion 
m  fee  to  X.,  but  did  no  act  to  bar  the  estate  tail.  T.  died  in  1824,  leaving 
D.  his  only  son;  R.  died  in  1842,  and  thereupon  X.  entered  into  possession. 
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3  Jf"  4:  Will.  4,  In  1 847,  D.  joined  in  a  conveyance  of  the  land  from  X.  to  a  pnichasery 
o.  27y  «.  23.      and  thereby  puiported  to  g^rant,  release  and  confirm  the  estate  to  the  par- 

chaser  in  fee.    The  deed  was  not  enrolled,  and  no  disentailing  assurance 

was  executed.  The  purchaser  entered  into  immediate  possession.  In  I860, 
D.  died  leaving  an  only  son,  who  attained  twenty-one  in*  1867,  and  filed  a 
bill  to  recover  the  land  m  1868.  Held,  that  his  claim  was  not  barred  by 
this  statute.    (Morgan  v.  Morgan,  L.  B.,  10  Eq.  99.) 


No  Boit  in  equity 
to  be  brought  after 
the  time  when  the 
plaliuifT,  if  en- 
titled at  law, 
might  have 
brought  an  action. 


now  far  courts  of 
equity  bound  by 
Uiatutcs  of  Llml- 
tuliou. 


6.  Limitation  of  Time  as  to  Suits  in  Equity, 

Time  of  LAmitation  fixed  with  reference  to  the  Legal 

Limitation. 

24.  After  the  said  thirty-first  day  of  December,  one  thou- 
sand eight  hundred  and  thirty-three,  no  person  claiming  any 
land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same 
but  within  the  period  during  which,  by  virtue  of  the  provisions 
hereinbefore  contained,  he  might  have  made  an  entry  or  dis- 
tress, or  brought  an  action  to  recover  the  same  respectively,  if 
he  had  been  entitled  at  law  to  such  estate,  interest  or  right  in 
or  to  the  same  as  he  shall  claim  therein  in  equity  (r). 

(r)  By  this  section  twenty  years*  possession  is  a  bar  to  suits  in  respect 
of  equitable  rights,  but  in  the  case  of  disability  ten  years  is  flowed  by  the 
16th  section  {ante,  p.  186)  next  after  the  disability  has  ceased ;  but  by  the 
17th  section  (ante,  p.  191)  no  suit  can  be  brought  after  the  lapse  of  forty 
years  from  the  accruer  of  the  right,  whatever  disabilities  may  have  existed. 

Courts  of  equity  have  constantly  guided  themselves  by  this  principle, 
that  wherever  the  legislature  has  limited  a  period  for  proceedings  at  law, 
equity  will,  in  analogous  cases,  consider  the  equitable  rights  as  bound  by 
the  same  limitation.  (1  P.  Wms.  742;  3  lb.  148;  Prec.  Ch.  618.)  Thus,  in 
the  case  of  equitable  titles  to  land,  equity  required  relief  to  be  sought  within 
the  same  period  in  which  an  ejectment  would  lie  at  law;  and  in  cases  of 
personal  claims  it  also  requires  relief  to  be  sought  within  the  period  pre- 
scribed for  personal  suits  at  law  of  a  like  nature.  If,  therefore,  the  wdinary 
limitation  of  such  suits  at  law  be  six  years,  courts  of  equity  will  follow  the 
same  period  of  limitation.  {Edsell  v.  Buchanan,  1  Ves.  sen.  83;  Com.  Dig. 
Chancery,  1;  Smithy,  Clay,  3  Br.  C.  C.  639,  n.;  Cholmondeley  v.  Clinton, 
2  Jac.  &  W.  156;  Hovenden  V.  Lord  Annetleg,  2  Sch.  &  Lef.  629.)  LordRe" 
desdale  held  that  courts  of  equity  acted  not  merely  by  analogy,  but  in  obe- 
diefwe  to  the  Statute  of  Limitations  upon  all  lend  titles  and  demands,  and 
could  not  act  contrary  to  their  provisions,  and  mat  the  Statute  of  Limita- 
tions virtually  included  courts  of  equity ;  for  when  the  legislature  limited 
the  proceedings  at  law  in  certain  cases,  and  provided  no  express  limita- 
tion for  proceedings  in  equity,  it  must  be  taken  to  have  contemplated  that 
equity  followed  the  law,  and  therefore  to  have  virtually  enacted  in  the 
same  cases  a  limitation  in  equity.  (2  Sch.  &  Lef.  680,  631;  1  lb,  428; 
Mley  V.  Bill,  1  Phill.  C.  C.  406.)  This  statute  was  intended  to  put  an 
end  altogether  to  the  discretion  of  courts  of  equity  in  those  cases  where 
they  had  before  acted  by  analogy  to  the  time  limited  at  law.  That  was  an 
anidogy  founded  both  in  law  and  good  sense,  but  ft  no  longer  remains  in 
the  discretion  of  the  court,  but  is  incorporated  in  the  statute.  {Berrington 
V.  Beans,  1  Y.  &  Coll.  439,  440.)  Those  courts  also,  by  their  own  rules, 
independcntlv  of  any  statutes  of  limitation,  give  great  effect  to  length  of 
time,  and  refer  fre<^uently  to  those  statutes  for  no  other  purpose  than  as 
furnishing  a  convenient  measure  for  the  length  of  time  that  ought  to  ope- 
rate as  a  bar  in  equity  of  any  particular  demand.  (17  Ves.  97.)  This 
section  of  the  statute  only  bars  equitable  rights  so  far  as  they  would  have 
been  barred  if  they  had  been  legal  rights.  {Archbold  v.  Scnlly,  9  H.  L.  C. 
360.)    Time  is  a  bar  in  equity  to  stale  demands  independent  of  this  statute. 
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A  Mil  filed  by  tenant  for  life  in  remainder  against  the  representatiyes  of 
a  prior  tenant  for  life  for  an  account  of  timber  improperly  cut»  was  dis- 
miaed  with  costs  on  accoant  of  the  delay,  the  bill  not  haying  been  filed 
imdl  nearly  twenty  years  after  the  death  of  the  first  tenant  for  l&e.  (//ar- 
ea^rt  t.  J^ltite,  28  Beav.  303.) 

The  statntory  rule,  3  &  4  Will.  4,  c.  27,  as.  2,  8,  4,  5,  which  giyes  to  a 
remainderman  twenty  yean  from  the  time  when  his  title  accraes  in  possea- 
sion,  for  bringing  an  action  or  sait  for  the  property,  applies  to  a  claim  for 
compensation  for  equitable  waste  as  well  as  to  a  claim  to  the  land  itself ; 
and,  therefore,  an  account  of  equitable  waste  was  decreed  against  the  estate 
of  the  tenant  for  life  thirty-eight  years  after  the  waste  was  committed,  the 
title  of  the  plaintiff  as  remainderman  in  tail  ha\'ing  accrued  within  twenty 
years  before  the  filing  of  the  bill.  {Duke  of  Leeds  v.  ^rl  Amherst, 
2  Phill.  117.     See  MorrU  y.  Morris,  4  Jur.,  N.  S.  964;  6  W.  R.  427.) 

Where  a  tenant  for  life  impeachable  for  waste  commits  legal  waste  by 
wrongfully  cutting  timber,  time  runs  against  the  remainderman  from  the 
time  of  thie  cutting,  and  it  appears  that  the  period  of  limitation  is  six  years. 
{Seagram  v.  Knight,  L.  B.,  2  Ch.  628;  Higginboiham  y.  Hawkins,  L.  B., 
7  Ch,  676.    See  Birch  Wo{fe  y.  Birch,  L.  B.,  9  Eq.  633.) 

According  to  Lord  St,  Leonards,  a  bill  of  foreclosure  is  not  a  suit  in 
equity  for  uie  recovery  of  the  money  charged  upon  the  land,  although 
it  may  lead  to  that ;  but  it  is,  in  effect,  a  suit  to  obtain  the  equity  of  re- 
ilemption,  which  is,  in  the  view  of  equity,  an  actual  estate.  The  right  to 
file  a  bill  of  foreclosure,  whether  the  mortgage  be  legal  or  equitable,  falls 
within  the  24th  section  of  the  3  &  4  Will.  4,  c.  27,  and  the  7  Will.  4  &  1 
Vict.  c.  28  (see  post,  sect.  28),  and  the  time  is  governed  by  the  legal  right 
of  the  party  to  bring  an  action,  or  if  he  have  not  the  legal  estate,  by  the 
right  which  he  would  have  had,  if  his  estate  had  been  a  legal  instead  of  an 
equitable  one.  (  Wrixon  v.  Vize,  3  Dru.  &  War.  104;  Sugd.  B.  P.  Stat. 
94, 121,  2nd  ed.  See,  however,  JDearman  v.  Wyche,  9  Sim.  670,  and  the 
note  to  sect.  40,  post.)  Where  an  equitable  incumbrancer  files  a  bill  to 
assert  his  claim,  he  may  be  assisted  by  the  fact  that  there  is  a  fund  in  court, 
the  rights  in  which  have  not  been  ascertained.  {Lancaster  v.  Evors,  10 
Beav.  154.) 

The  lord  of  a  manor  granted  a  lease  of  the  manor  for  three  lives,  and 
deposited  the  court  rolls  with  the  lessee ;  upon  the  expiration  of  the  lease 
by  the  death  of  the  surviving  life,  the  lord  requested  the  representatiyes 
of  tiie  lessee  to  deliver  back  the  court  rolls,  of  which  no  notice  nor  any 
proceeding  was  taken  until  twenty-two  years  after,  in  1844,  when  a  bill 
was  filed  by  the  lord  to  recover  the  title  deeds  and  court  rolls.  It  was 
held,  upon  a  plea  of  the  statute,  that  the  suit  was  brought  too  late,  that 
which  was  tantamount  to  a  conversion  and  adverse  possession  having  taken 
place  in  1822.  The  bill  was  retained  for  a  year,  to  enable  the  plaintiffs  to 
try  an  action  at  law.  (^Dean  and  Chapter  of  Wells  v.  Doddington,  2  Coll. 
C.  C.  73.) 

Charities  are  within  the  operation  of  this  section.  {Att.-Oen.  v.  Mag' 
dalen  College,  Oxford,  6  H.  L.  C.  189.    See  the  note  to  sect.  25,  jfost.) 

In  order  to  prevent  the  operation  of  the  statute  in  a  court  of  equity  in 
a  matter  of  simple  contract,  it  was  sufficient  if  the  bill  was  filed  within  six 
years  after  the  accruer  of  the  right  to  sue,  although  the  subpoena  was  not 
sned  out  till  after  the  expiration  of  that  period.  ( Coppin  v.  Oray,  1  Y.  & 
CoIL  C.  C.  206;  Pur  cell  v.  Blennerhassett,  3  Jones  &  L.  24.)  With  re- 
ference to  the  Statute  of  Limitations,  an  amended  bill  will  date  from  the 
day  of  the  filing  of  the  original  bill,  and  not  from,  the  day  of  the  amend- 
ment {Blair  v.  Ormond,  1  De  G.  &  S.  428;  Byron,  v.  Cooper,  11  CI.  & 
Fin.  5o6;  Plowden  v.  Thorpe,  7  CI.  &  Fin.  164;  Att.-Oen.  v.  Hall, 
11  Price,  760.)  Although  the  mere  filing  of  a  bill  will  oi)erate  by 
itself  to  save  the  bar  of  the  statute,  ^et  the  court  will  know  how  to  deal 
with  any  improper  delay,  by  not  giving  the  benefit  of  the  statute  to  the 
plaintiff,  if  there  was  anything  in  his  conduct  to  disentitle  him  to  its 
assistance.  (Ibrster  v.  Thompson,  4  Dru.  &  War.  318;  Coppin  v.  Gray, 
1  Y.  &  Coll.  C.  C.  205;  Bayd  v.  Higginson,  Flan.  &  K.  603.)  When  a 
defendant  is  out  of  the  jurisdiction,  and  the  bill  prays  process  against  him 
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Fendencj  of  suits. 


8  j*  i  Will,  i,  when  he  shall  come  within  it,  tho  operation  of  the  Statute  of  Limitations 
c.  27,  s.  24.  is  suspended,  though  he  has  neither  been  served  nor  appeared  in  the  suit. 
{ffele  y.  Lord  Bexley,  20  Bear.  127.)  A  plaintiff  was  required  to  ac- 
count for  the  delfty  of  nineteen  years  in  filing  his  bill,  where  the  circum- 
stances of  the  parties  had  changed  by  deaths;  and  the  foundation  of  the 
suit  being  a  legal  demand,  the  court,  after  such  delay,  declined  to  act,  unless 
the  demand  was  established  in  an  action.  {Blair  v.  Ormond,  1  De  6.  & 
S.  428.) 

A  testator  died  in  1821,  having  devised  and  bequeathed  his  real  and  per- 
sonal estate  to  trustees  upon  certain  trusts.  In  1826,  a  bill  was  filed  for 
the  execution  of  the  trusts  as  to  the  personal  estate.  In  1847,  a  supple- 
mental bill  was  filed  raising  questions  on  the  will  as  to  the  real  estate  in 
which  the  heir  who  was  then  unknown  was  interested ;  and  in  1849,  another 
supplemental  bill  was  filed  to  bring  the  heir  who  was  then  ascertained  be- 
fore the  court :  it  was  held,  that  the  heir  was  barred  by  lapse  of  time  from 
claiming  the  real  estate  adversely  to  the  trustees,  for  the  institution  of  a 
suit  to  carry  the  trusts  of  a  will  into  execution  could  not  preserve  the  rights 
of  the  heir  who  claimed  adverselr  to  such  will,  but  that  the  heir-at-law  was 
not  barred  from  claiming  part  of  the  real  estate  as  being  in  the  events  that 
had  happened  undisposed  of  and  held  by  the  trustees  in  trust  for  him. 
{Simmom  v.  JRudall,  1  Sim.,  N.  S.  116;  15  Jur.  102.) 

The  existence  of  a  creditors'  suit  for  the  administration  of  the  estate  of  a 
deceased  debtor  does  not  prevent  the  operation  of  the  statute  against  a 
debt,  in  respect  of  which  no  claim  is  made  under  the  decree.  (^Tatam  v. 
WillmmSf  3  Hare,  347.^  The  right  of  a  vendor  to  enforce  his  lien  for 
unpaid  purchase-money  is  not  preserved  by  the  existence  of  a  suit  by  the 
creditors  of  tho  devisor  of  the  estate  under  whose  will  the  sale  took  place, 
nor  by  suits  by  the  residuary  devisees  and  legatees  of  the  purchaser  for  the 
administration  of  his  estate.  {Toft  v.  Stephenson,  7  Hare,  1.)  See  also 
AUop  V.  Bellf  24  Beav.  461,  and  the  note  under  sect.  40  (pott)  as  to  when 
time  ceases  to  run  in  the  case  of  claims  brought  in  under  decree  in  admi- 
nistration suits. 

An  ejectment  bill,  filed  in  1842,  stated  that  the  plaintiff's  alleged  right 
to  the  land  accrued  in  1812;  that  a  bill  had  been  filed  in  1824  to  recover 
the  property;  and  that  an  ejectment  had  been  brought  in  1832,  which  was 
stayed  until  the  plaintiff  had  paid  the  costs  of  a  former  ejectment;  but  it 
did  not  state  the  result  of  the  suit  or  aetion:  it  was  held,  that  it  must  be 
inferred  that  they  had  failed,  and  that  they  did  not  prevent  the  operation 
of  the  Statute  of  Limitations.     {Bampton  v.  Birchally  6  Beav.  67.) 

A  plaintiff  brought  an  action  of  ejectment  against  a  person  in  possession, 
and  afterwards  filed  a  bill  of  discovery  in  aid  of  the  action,  and  to  restrain 
the  defendant  from  setting  up  outstanding  terms.  By  the  death  of  the 
defendant  the  suit  abated,  and  the  benefit  of  the  action  at  law  became  lost. 
After  twenty  years'  adverse  possession,  the  plaintiff  having  filed  a  bill  of 
revivor,  a  demurrer  thereto  was  allowed,  on  the  ground  tibat  no  effectual 
proceeding  could  now  be  had  at  law,  and  that  the  discovery  and  relief 
sought  would  therefore  be  useless.  {Bamptan  v.  Biroltall,  11  Beav.  38 ; 
1  Phill.  C.  C.  668.) 

Where  a  creditor  is  prevented  from  recovering  by  lunacy  time  will  not 
run.  (Stedman  v.  Hart,  Kay,  607.)  But  proceedings  in  lunacy  were 
held  not  to  exclude  the  operation  of  the  statute  on  a  promissory  note. 
(Bock  v.  Caoke,  1  De  G.  &  Sm.  675 ;  17  L.  J.,  Ch.  93 ;  12  Jur.  6.)  A 
petition  in  lunacy,  after  the  death  of  the  lunatic,  by  his  committee,  and 
a  reference  to  the  master  thereon,  followed  by  a  report  finding  that  a  sum 
of  money  had  been  expended  by  the  committee  in  the  maintenance  of  the 
iunatic,  is  not  a  proceeding  which  will  take  the  claim  of  the  committee  out 
of  the  Statute  of  Limitations,  as  against  the  heir-at-law  of  the  lunatic,  who 
was  not  a  party  to  the  application.  ( Wilkinson  v.  lftZAtfUK>»,  9  Hare, 
204.)  Where  a  fund  in  the  hands  of  a  lunatic  as  executrix  was  carried 
over  to  an  account  in  the  names  of  herself  and  other  persons  interested, 
and  the  income  was  paid  to  her,  it  was  held  that  the  order  of  court  for  the 
carrying  over  of  the  fund  preserved  the  right  of  the  parties  interested,  but 
that  arrears  of  income  could  only  be  recovered  for  sLx  years.    {Re  Walker, 


Lunacy. 
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li.  R.,  7  Ch.  120.)    Where  time  has  commenced  to  run  against  the  right  of   3  ^  i  Will.  4, 
a  legatee  to  recover  his  legacy,  and  the  executor  is  snbseqaently  fonnd  a      e.  27,  $.  24. 

lonatic,  time  will  continue  to  run  dnring  the  lanacj.    {Boldero  v.  JSaljfin, 

19  W.  R.  320.) 

Although  the  apfwintment  of  a  receiver  bj  the  Conrt  of  Chancery  does  Effect  of  appoint- 
not  prevent  the  bar  under  the  statute  against  a  stranger,  yet  it  will  prevent  °***'  ^  a  receiver. 
time  running  in  favour  of  a  stranger  to  the  suit.  (  Wrixon  y.  Vizey  8 
Dm.  &  War.  104,  see  p.  123;  ParUmon  v.  Lucas j  28  Beav.  627.)  The 
possession  of  the  receiver  in  a  cause  in  which  a  trustee  of  the  legal  estate 
IS  made  a  party  as  such,  may  fairly  be  treated  as  the  possession  of  the 
trustee.  For  many  purposes  the  possession  of  the  receiver  is  the  possession 
of  the  party  entitled  to  the  lands,  and  time  will  not  run  against  a  person 
in  possession.  {Qresley  v.  Adderley,!  Swans.  679;  Boehm  v.  Woody 
Turn.  &  R.  345;  Wrixon  v.  Vize,  3  Dm.  &  War.  104.  See  Grooms  v. 
Blake,  8  Ir.  C.  L.  R.  428;  Re  Butler's  Estate,  13  Ir.  Ch.  R.  463.) 

The  appointment  of  receiver  in  the  matter  of  an  infant  will  not  prevent 
the  operation  of  the  Statute  of  Limitiitions  on  a  claim  affecting  the  minor's 
estate,  notwithstanding  the  fact,  that  the  master,  in  a  report  ascertaining 
the  natore  of  the  minor's  property,  has  expressly  found  that  the  minor's 
estate  was  subject  to  that  incumbrance.  (^Harrison  v.  Duignan,  2  Dru. 
&  War.  296.    See  Oreenway  v.  Bromfield,  9  Hare,  203. 

Where,  by  the  interposition  of  a  court  of  equity  to  prevent  an  act  right-  When  equllj  win 
fully  or  wrongfully  intended,  the  defendant  has  lost  a  remedy  at  law,  a  court  LJ^Snona'Seiii*' 
of  equity  will  give  him  a  remedy  equivalent  to  that  from  which  the  inter-  usS  as  a  tar.  * 
position  of  such  court  has  debarred  him.  Thus,  where  the  Statute  of  Limi- 
tations has  run  pending  an  injunction,  the  court  will  restrain  a  debtor  from 
taking  advantage  of  the  statute.  {Anon.j  2  Gas.  Ch.  217;  Brofvn  v.  Ne^vall, 
2  M.  &  Cr.  572.)  And  a  court  of  equity  will  supply  a  defect  in  any  title 
which  has  been  prejudiced  by  an  order  of  the  court.  If,  for  instance,  an 
injunction  has  been  continued  so  long  as  to  deprive  a  party  of  his  legal 
remedy,  who  has  a  clear  right  to  recover  at  law,  a  court  of  equity  would 
restrain  the  party  who  obtained  the  injunction  from  pleading  the  Statute  of 
Limitations.  {Pyson  v.  Pole,  3  Y.  &  Coll.  273.)  So  equity  will  give  in- 
terest on  the  arrears  of  an  annuity  {Morgan  v.  Morgan,  2  Dick.  643;  see 
Grant  t.  Grant,  3  Sim.  340,  see  p.  364;  3  Rnss.  698,  and  see  p.  607),  where 
the  annuitant,  with  a  term  of  years  and  a  power  of  entry  and  distress,  had 
by  means  of  IJie  injunction  been  prevented  from  proceeding  with  an  action 
<i  ejectment,  which  had  been  commenced  for  recovery  of  such  arrears.  So 
a  party  who  has  been  restrained  in  equity  from  proceeding  at  law,  while  the 
debt  was  under  the  penalty  of  the  bond,  will  be  entitled  to  the  principal  and 
interest  beyond  the  penalty.  {Duval  v.  Terry,  Show.  P.  C.  15,  cited  in 
Grant  v.  Grant,  3  Russ.  607;  see  0*Donel  v.  Browne,  1  Ball  &  B.  262.) 
Where  a  party  applies  to  a  court  of  equity,  and  carries  on  an  unfounded 
litigation,  protracted  under  circumstances,  and  for  a  length  of  time,  which 
deprives  his  adversary  of  his  legal  rights,  a  court  of  equity  will  supply-  and 
administer,  within  its  own  juri^ction,  a  substitute  for  that  legal  right,  of 
which  the  party  so  prosecuting  an  unfounded  claim  has  deprived  his  iidver- 
sary.  (Pultney  v.  M'arren,  6  Ves.  73;  The  East  India  Co.  v.  Campion, 
11  Bligb,  158, 186,  187;  see  Fumival  v.  Boyle,  4  Russ.  142 ;  Morgan  v. 
Morgan,  2  Dick.  643;  Grant  v.  Grant,  3  Sim.  863;  Sirdefield  v.  Price, 
2  Y.  &  C.  73;  Brown  v.  Newall,  2  M.  &  Cr.  672,  673.) 


Express  Trust. 

25.  Provided  always,  and  be  it  farther  enacted,  that  when  in  caaee  of  exprau 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  express  JJiu'notVe***' 
trusty  the  right  of  the  cestui  que  trusty  or  any  person  claiming  deemed  to  have 
through  him,  to  bring  a  suit  against  the  trustee,  or  any  person  SSv"ey»nce  to** 
claiming  through  him,  to  recover  such  land  or. rent,  shall  be  pu«h»»er. 
deemed  to  have  first  accrued,  according  to  the  meaning  of  this 
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Q  ^i  Will,  4,  act,  at  and  uot  before  the  time  at  which  such  land  or  rent 

c.  27, 9.  25.      shall  have  been  conveyed  to  a  purchaser  for  a  valuable  con- 

eideration,  and  shall  then  be  deemed  to  have  accrued  only 

as  against  such  purchaser  and  any  person  claiming  through 

him  («). 


This  loction  ap- 
plies to  express 
trusts  only. 


Who  arc  express 
trtutees. 


(s)  This  section  is  confined  to  express  trosts ;  that  is,  tmsts  expressly 
declared  by  a  deed  or  a  will,  or  some  other  written  instrament;  it  does  not 
mean  a  tmst  that  is  to  be  made  out  by  circamstances;  the  trustee  must  be 
expressly  appointed  by  some  written  instrument,  and  the  effect  is,  that  a 
person  who  is  under  some  instrument  an  express  trustee,  or  who  deriyes  title 
under  such  a  trustee,  is  precluded,  how  long  soever  he  may  have  been  in 
the  enjoyment  of  the  property,  from  setting  up  the  statute;  but  if  a  person 
has  been  in  possession,  not  being  a  trustee  under  some  instrument,  but  still 
being  in  under  such  circumstances  that  the  court,  on  the  principles  of  equity, 
would  hold  him  a  trustee,  then  this  section  does  not  apply,  and  if  the  pos- 
session of  such  a  constructive  trustee  has  continued  for  more  than  twenty 
years,  he  may  set  up  the  statute  against  the  party  who  but  for  the  loss  of 
time  would  be  the  right  owner.  (^Per  Kindersley,  V.-C,  Petre  t.  Petre,  1 
Drew.  8i)d.)  The  rule  that  trusts  are  not  within  the  Statute  of  Limitations 
was  held  not  to  apply,  where  a  claim  was  made  after  a  great  length  of  time 
against  a  trustee  by  implication  of  law  arising  upon  a  doubtful  equity. 
Cl'ofvnshend  v.  Tomnshend,  1  Cox,  28;  1  Bro.  C.  C.  550.)  Though  no 
time  bars  a  direct  tmst  as  between  cestui  qtte  tmst  and  trustee,  a  court  of 
equity  will  not  allow  a  man  to  make  out  a  case  of  constructive  trust  at  any 
distance  of  time ;  for  where  the  length  of  time  would  render  it  extremely 
diflScult  to  ascertain  the  true  state  of  the  fact,  or  where  the  true  state  of  the 
fact  is  easily  ascertained,  and  where  relief  would  originally  have  been  given 
upon  the  ground  of  constructive  trust,  it  is  refused  to  a  part^,  who  after 
long  acquiescence  comes  into  a  court  of  equity  to  seek  that  relief.  {Bech- 
ford  V.  Wade,  17  Ves.  97;  Ex  parte  Hassell,  8  Y.  &  Coll.  622 ;.-»««  v. 
Bell,  1  Lloyd  &  G.  temp.  Flunket,  65.  See  Bonny  v.  Ridgard,  cited  4 
Br.  C.  C.  138.)  In  Salter  v.  Cavanagh  (1  Drury  &  Walsh,  668),  it  was 
held,  that  where  a  party  had  been  expressly  named  in  a  will,  his  represen- 
tatives were  trustees  within  this  section ;  and  that  though  a  oonstarnctive 
trust  would  be  barred  by  that  statute,  and  might  have  been  barred  pre- 
viously to  it  by  length  oi  time,  yet  that  that  only  applied  to  cases  where 
the  trust  did  not  arise  on  the  face  of  the  instrument,  but  was  to  be  made 
out  by  evidence.  (See  as  to  constructive  trusts,  Lowin  on  Trusts,  147  et 
seg.,  5th  ed.) 

Where  a  person  acted  as  trustee  of  a  will  containing  express  tmsts  of 
realty,  though  the  trust  estate  was  not  vested  in  her,  she  was  held  to  have 
placed  herself  in  the  position  of  an  express  trustee.  (^Life  Association  of 
Scotland  v.  Siddall,  8  De  G.,  F.  &  J.  58.)  A  cestui  que  tm^t  of  real 
estate  under  a  will  was  discharged  in  1825  under  the  Insolvent  Act,  but 
omitted  the  estate  from  his  schedole.  In  1831,  he  became  bankrapt,  and 
his  assignee  in  bankruptcy  took  a  conveyance  of  the  legal  estate  from  the 
trustee,  in  trust  for  the  creditors  under  the  bankraptcy :  held,  that  the  legal 
eatato  thereby  became  vested  in  the  assignee  upon  an  express  trust  within 
this  section,  viz.,  the  tmst  declared  by  the  will,  the  benefit  of  whidi  belonged 
to  the  creditors  under  the  insolvency.  {Sturgis  v.  Morse,  8  De  G.  &  J.  1.) 
See  also  Drummond  v.  Sant,  L.  R.,'6  Q.  B.  768. 

A  tmst  for  sale  of  land  by  wav  of  security  for  money  lent  is  not  an 
express  trust  within  this  section.  (^Locking  v.  Parker,  W.  N.  1872,  p.  201.) 
Where  lands  in  Ireland  held  under  church  leases  were  settled  upon  A.  for 
life,  with  remainder  to  several  as  tenants  in  common,  and  one  of  the  re- 
maindermen entered  into  possession  of  the  lands  and  procured  a  fee-farm 
grant  to  himself :  it  was  held,  that  he  did  not  take  the  fee-farm  grant  as  a 
trustee  within  this  section  for  himself  and  his  co-tenants.  (^Re  Dane's 
Estate,  I.  R.,  6  £q.  498.)  Where  an  executor  assigned  certain  leaseholds 
belonging  to  his  testator  to  a  purchaser  at  an  undervalue,  the  purchaser 
having  notice  of  the  trusts  of  the  will,  and  twenty>three  years  afterwards 
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A  bill  was  filed  to  sefc  aside  the  assignment,  it  was  held  that  the  purchaser  3^4  Will.  4, 
WHS  not  an  express  trustee  within  this  section.     {Pyrah  v.  Woodcock,  24      o.  27,  $.  25. 
Ifc  T.,  N.  S.  407.)    And  see  the  cases  quoted,  205,  pott.  

Where  a  trust  is  created  by  the  act  of  parties  no  time  is  a  bar  to'relief ;  bat 
where  there  is  no  trust,  except  such  as  is  created  by  the  decree  of  the  court 
on  setting  aside  the  transaction,  time  runs  from  the  discovery  of  circum- 
stances which  constitute  the  right  to  relief.  (Afarquis  of  Clanrioarde  v. 
Henning,  30  Bear.  175,  which  was  the  case  of  a  purchase  by  a  solicitor  PurchaM  by 
from  his  client)  The  rules  of  equity  as  to  such  a  purchase,  and  the  opera-  soi^c^ton  uui 
tion  of  lapse  of  time  npon  the  right  to  relief  in  such  a  case  are  considered  ^""'^^^ 
m  Chreslty  t.  Monsley,  4  De  G.  &  J.  78.  In  one  case  the  purchase  of 
tmst  property  by  trustees  for  their  own  benefit  was  set  aside,  after  a  con- 
siderable lapse  of  time  and  seyeral  assignments.  (Att.-Gen.  v.  Lord 
Dndley,  Coop.  C.  C.  146.)  But  in  another  case,  a  bUl  to  set  aside  a  pur- 
chase by  a  trustee  for  himself  and  his  children  was  dismissed,  merely  on  the 
ground  of  the  lapse  of  eighteen  years.  (  Gregory  v.  Gregory,  Coop.  C.  C. 
201.  See  Champion  y.  liigby,  1  Buss.  &  M.  539.)  As  to  the  time  within 
which  a  sale  to  trustees  may  be  set  aside,  see  Lowiu  on  Trusts,  361), 
5th  ed. 

Where  land  is  vested  in  trustees,  upon  express  trusts  to  secure  payment  Sect.  35  quaiiflea 
of  charges,  debts  or  legacies,  this  section  qualifies  the  prorisions  oi  sect  40  b<»^^  ^o  wiiero 
(jmt\  though  it  was  formerly  held  otherwise  in  Ireland.  (  Knox  v.  Xelly,  J^SiiLTrlS?  « 
6  It.  Bq.  R.  279 ;  Yoiing  v.  mUon,  10  Ir.  Eq.  R.  10.)  Thus,  under  a  prS  1™^ 
mairiage  settlement  a  term  of  years  was  Tested  in  trustees  for  raising  ^  gecan  raj-aient 
10,00OZ.  for  the  younger  children  of  the  marriage,  and  subject  thereto  the  of  ciuugea, 
estates  were  limited  to  the  first  and  other  sons  in  tail  male.  Much  more 
than  twenty  years  after  the  10,OOOZ.  ought  to  have  been  raised  and  paid, 
the  younger  children  filed  a  bill  to  have  that  sum  raised.  It  was  held,  that 
the  relation  of  trustee  and  eetetni  que  fn^^  existed  between  the  parties,  and 
that  the  plaintiffs'  claim  was  not  barred  by  the  40th  section  of  this  act 
(  Young  v.  Lord  Waterpark,  13  Sim.  204;  affirmed  by  Lord  Lyndhurst,  C, 
10  Jur.  1 ;  15  L.  J.,  Ch.  63.)  By  settlement  of  1786,  lands  were  conveyed 
to  trustees  upon  tmst  to  raise  500^.  for  the  issue  of  the  marriage,  and  sub- 
ject thereto  for  the  husband  and  his  heirs.  In  1792,  the  husband  and  the 
trustees  joined  in  demising  the  lands  to  B.,  in  consideration  of  a  sum  of 
money  paid  to  the  husband,  and  a  bond  for  500/.  giren  by  B.  to  the 
trustees  ;  and  it  was  declared  that  B.  should  not  be  liable  to  be  sued  for 
the  500/.  until  the  tmst  vested  in  the  tmstees  relative  to  the  500/.  should 
be  executed  or  spent,  pursuant  to  the  settlement  of  1786,  without  affecting 
or  in  any  way  charging  or  incumbering  the  lands  in  the  hands  of  B.,  his 
heirs  or  assigns,  or  until  the  husband  or  his  heirs  should  otherwise  discharge 
and  exonerate  the  lands  from  the  said  sum  of  500/.  There  was  issue  of 
the  marriage  one  child  only,  a  daughter,  who  married  J.  S.,  and  died  ;  and 
J.  S.  became  entitled  to  the  500/.  The  trustees  entered  judgment  on  the 
bond  against  B.,  and  in  1812  assigned  it  to  J.  S.  No  part  of  the  principal 
or  interest  of  the  500/.  had  been  paid,  or  acknowledgment  given,  since 
1812,  the  bill  being  filed  in  1844.  It  was  held,  that  the  demand  of  J.  S.  to 
the  500/.  was  not  barred  by  the  Statute  of  Limitations.  The  assignment 
of  the  judgment  in  1812  to  J.  S.,  being  a  transaction  to  which  the  trustee 
and  himseu  alone  were  parties,  merely  substituted  him  in  the  place  of  the 
trastee,  and  did  not  discharge  the  estate  from  the  original  tmst,  or  vary 
the  rights  of  the  parties  to  the  500/.  The  trust  created  by  the  settlement 
of  1786  for  raising  the  500/.  was  an  express  tmst,  and  witiiin  this  section. 
{Blair  v.  Nugent,  3  Jones  &  L.  660,  661 ;  see  Lawton  v.  Ibrd,  L.  R , 
2  Eq.  97.) 

Where  a  testator  in  the  introductory  part  of  his  will  directed  all  his  just  to  lecura  debts, 
debts  to  be  paid,  and  then  devised  his  lands,  subject  to  the  payment  thereof, 
to  trustees  npon  trust  for  other  persons  in  succession,  it  was  held  that  a 
trust  was  created  for  the  payment  of  the  testator's  debts,  and  that  the 
right  of  a  judgment  creditor  was  not  affected  bv  the  40th  section  of  this 
statute,  but  it  was  taken  out  of  it  by  the  saving  of  this  section.  This  case 
appears  to  have  been  decided  expresslv  on  the  ground  that  the  estate  was 
vested  in  trustees,  and  that  on  the  whole  constraction  of  the  will  the  pay- 
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8^4  Will.  4, 
o.  27,  s,  26. 


to  secure  legaciefl, 


to  secure  annul- 
ties. 


Sect  25  qualifles 
sect.  4:2  when  land 
is  vested  in 
trustees  upon  ex- 
press trust, 


to  secure  an- 
nuities, 
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ment  of  the  debts  was  part  of  the  trasts  to  be  performed.  {Hunt  v.  Bate^ 
many  10  Ir.  Eq.  11.  360.  See  Dillon  v.  CrnUe,  3  Ir.  Eq.  R.  70.)  However, 
Brady y  L.  C,  could  not  find  any  satisfactory  authoritj  for  the  position  that 
a  devise  to  a  party  intended  to  take  beneficially,  subject  to  the  debts  of  the 
devisor,  without  more,  constitutes  that  descnption  of  trust  which  would 
warrant  him  in  holding  that,  as  between  the  creditors  and  the  devisee,  the 
relation  of  cestui  que  trust  and  trustee  is  so  established  as  to  except  the 
charge  from  the  operation  of  the  40th  section  of  the  3  &  4  Will.  4,  c.  27. 
Therefore  he  held  that  a  devise  of  lands  to  A.  for  life,  subject  to  all  the 
testator's  just  debts,  &c.,  with  a  bequest  of  personalty,  the  better  to  enable 
the  devisee  to  pay  the  testator's  debts,  &c.,  did  not  prevent  a  judgment  debt 
of  the  testator  from  being  barred  by  the  40th  section,  nor  create  a  trust 
within  the  25th  section.     {Bundas  v.  Blake,  11  Ir.  Eq.  K.  138.) 

An  express  trust  of  realty  for  the  payment  of  legacies  was  held  not  to 
be  barred  by  sect.  40.  (  Watson  v.  Saul^  1  Giff.  188.  See  note  to  sect.  40, 
post.) 

A  testator,  who  died  in  1795,  devised  his  real  estates  to  trustees  to  sell, 
and  out  of  the  interest  of  the  proceeds,  and  out  of  the  rents  of  the  estates, 
until  they  should  be  sold,  to  pay  certain  annuities.  No  payment  had  been 
made  in  respect  of  any  of  the  annuities  for  more  than  twenty  years  before 
the  bill  was  filed  in  1837  for  executing  the  trusts  of  the  will,  and  for  raising 
the  arrears  of  the  annuities  by  sale  of  the  testator's  real  estates.  The 
trustees  had  entered  into  possession  of  the  estates  on  the  testator's  death, 
and  the  surviving  trustee  cx)ntinued  in  possession  until  about  eleven  years 
prior  to  the  filing  of  the  bill.  The  defendant  relied  on  the  42nd  and  40th 
sections  of  this  act,  and  Sheppard  v.  Buke-y  9  Sim.  567.  But  the  court 
held,  that  the  plaintiff's  right  to  the  annuities  was  not  barred  by  this 
statute,  for  the  trustees  were  trustees  to  pay  the  annuities,  and  their  pos- 
session of  the  estates,  out  of  which  the  annuities  were  directed  to  be  paid, 
continued  down  to  the  year  1826  ;  therefore  it  was  plain  that  the  objection 
to  the  bill  founded  on  the  Statute  of  Limitations  could  not  be  supported. 
(  Ward  V.  Arch,  12  Sim.  472.) 

This  section  also  qualifies  the  provisions  of  sect.  42  {posf),  in  the  re- 
covery of  arrears  of  annuities,  of  arrears  of  interest  on  legacies,  and  of 
arrears  of  interest  on  a  mortgage,  when  secured  respectively  by  an  express 
trust  of  realty. 

A  testator  devised  his  real  estate  to  trustees  upon  trust  to  pay  certain 
annuities,  which  were  to  be  increased  in  certain  events,  and  a  term  of 
ninety-nine  years  was  vested  in  other  trustees  for  better  securing  the  an- 
nuities, and,  subject  thereto,  the  estates  were  limited  to  the  testator's  sons 
for  life,  with  divers  remainders  over.  The  first  tenant  for  life  entered  into 
possession,  and  soon  afterwards  the  events  happened  by  which  the  annuities 
were  to  be  increased.  The  original  annuities  were  regularly  paid,  but  no 
payment  was  made  in  respect  of  the  increased  annuities.  After  the  death 
of  the  tenant  for  life,  and  much  more  than  six  years  after  the  period  wheii 
such  increased  payments  ought  to  have  been  made,  a  bill  was  filed  by  one 
of  the  annuitants  to  have  the  whole  arrears  raised  out  of  the  estate  of  the 
tenant  for  life,  and  by  sale  or  mortgage  of  the  term.  It  was  held,  that  the 
term  being  a  subsisting  term  on  which  the  trustees  might  obtain  possession, 
the  case  was  within  the  saving  of  this  section,  and  that  the  annuitant  was 
not  barred  by  the  operation  of  the  42nd  section  of  this  act  from  recovering 
the  entire  arrears.  (^Cox  v.  Bolmun,  2  D.,  M.  &  G.  692  ;  17  Jur.  97  ;  22 
Law  J.,  Chanc.  427.) 

In  1824,  A.,  and  B.  as  his  surety,  covenanted  to  pay  an  annuity  for  ninety 
years,  and  A.  granted  lands  to  which  he  was  entitled  in  remainder  expectant 
upon  the  decease  of  the  survivor  of  two  tenants  for  life  to  a  trustee  for  500 
years,  upon  trust,  in  case  the  annuity  should  be  in  arrear  for  a  month,  and 
either  before  or  after  the  decease  of  the  surviving  tenant  for  life,  to  sell  for 
the  purpose  of  raising  the  arrears  of  the  annuity  and  securing  future  pay- 
ments. B.  became  a  bankrupt  in  1827,  A.  in  1829.  The  last  payment  in 
respect  of  the  annuity  was  made  in  1831.  Upon  a  bill  filed  by  the  annui- 
tant, in  1864,  one  of  the  life  estates  still  subsisting  :  it  was  held^  that  the 
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plaintiff  was  entitled  to  haTe  the  lands  sold  for  the  residne  of  the  term  3^4  Will.  4, 
according  to  the  trusts,  and  to  payment  of  all  arrears.    {Snow  y.  Booth,      c.  27,  t.  25. 
2  K  &  J.  132  ;  8  D.,  M.  &  G.  69.)  - 

A  convejance  of  real  estate  to  trustees  apon  trost,  in  the  first  place,  to 
secore  payment  of  an  annuity,  is  within  this  section.  An  owner  of  a  rever- 
sionary interest  in  real  estates,  for  the  purpose  of  hetter  securing  an  annuity, 
granted  the  estates  to  trustees  upon  trust,  to  permit  him  to  hold  and  enjoy 
the  same  until  default  should  be  made  in  payment  of  the  annuity  ;  and  in 
case  of  default,  upon  trust  to  sell  the  estates,  and  after  payment  of  the  costs 
attending  the  sale,  to  pay  the  arrears  of  the  annuity,  and  invest  the  residue 
to  meet  the  growing  payments  of  the  annuity,  and  subject  thereto  in  trust 
for  the  grantor,  his  executors,  administrators,  and  assigns  absolutely  :  it 
was  held,  that  an  express  trust  was  created  for  the  benefit  of  the  annuitant 
within  this  section,  and  that  he  was'  entitled  to  recover  the  whole  of  the 
arrears  of  the  annuity  as  against  the  grantor  and  the  subsequent  incum- 
hrancers,  and  was  not  limited  to  six  years  by  the  42nd  section  of  this  act. 
(Leivit  V.  Dunamhey  29  Beav.  176.     See  Round  v.  Bell,  30  Beav.  121.) 

A  testator,  who  died  in  1823,  directed  the  trustees  of  his  will  to  raise  a  to  wcme  legacies, 
legacy  by  sale  of  his  real  estate :  it  was  held,  that  the  legatee  was  not 
barred  by  the  42nd  section  of  this  statute  from  claiming  interest  on  the 
legacy  from  the  end  of  the  first  year  after  the  testator's  death.    (  Oongh  v. 
Bult,  16  Sim.  323.) 

Where  a  mortgage  is  secured  by  a  term  in  a  trustee,  the  mortgagee  in  to  sieoure  mort- 
foreclofiing  can  have  a  general  account  of  arrears  of  interest,    (o/kaw  v.  Base  debts. 
Johnson,  1  Dr.  &  Sm.  412.) 

"  The  words  '  express  trust'  in  this  statute  are  used  by  way  of  opposition  what  is  an  ex- 
to  trusts  arising  by  implication,  trusts  resulting,  or  trusts  by  operation  of  press  trust  of  land 
law.    Two  things  must  combine  here ;  there  must  be  a  trustee  with  an  * j  J^nei-  ^'™*°* 
express  trust,  and  an  estate  or  interest  in  lands  vested  in  the  trustee,  and 
which  therefore  the  trust  must  effect."    (^Per  Westbury,  C,  Dieken$an  v. 
Teatdals,  1  De  G.,  J.  8c  S.  69.) 

Where  an  annuity  is  given  by  will,  and  the  real  estate  of  the  testator  is 
charged  with  the  payment  of  it,  and  then  the  estate  is  simply  devised 
charged  with  the  payment  of  the  annuity,  Wigram,  V .-C,  was  of  opinion, 
that  it  is  not  the  case  of  an  express  trust  within  the  25  th  section  of  the 
statute.  {FranoU  v.  Grover,  5  Hare,  39.)  A  devise  of  realty  subject 
and  charged  with  legacies  does  not  create  an  express  trust  in  favour  of  Uie 
legatees  within  this  section.  {Proud  v.  Proud,  32  Beav.  234.)  A  ven- 
dor's lien  is  not  an  express  trust  within  this  section.  {Toft  v.  Stephenson, 
7  Hare,  1;  and  see  Bundat  v.  Blake,  11  Ir.  Eq.  R.  138;  Hetiderson  v. 
Atkins,  7  W.  R,  387;  28  L.  J.,  Ch.  913.)  Where  a  testator  charged  his 
real  estates  with  his  debts,  and  he  devised  his  C.  plantation  in  trust  to  pay 
his  debts,  it  was  held,  that  as  to  the  C.  plantation  a  trust  had  been  created 
in  favour  of  the  creditors,  but  that  as  to  the  other  real  estates  they  had  a 
mere  charge.  {Jacquet  v.  Jaeqvet,  27  Beav.  332  ;)  see  further,  liswin  on 
Trusts,  634,  6th  ed.;  and  Locking  v.  Parker,  20  W.  R.  737. 

In  the  case  of  a  direct  or  express  trust,  as  where  an  estate  is  conveyed  to  i|i|„|q  „o  ^^  i^ 
the  use  of  A.  and  his  heirs  in  trust  for  B.  and  his  heirs,  no  time,  as  twren  trustee  and 
between  the  trustee  and  cestui  que  trust,  can  operate  as  a  bar  to  the  <**'»''  9^  *'»*<• 
equitable  right  of  the  latter  ;  (Barnard,  C  R.  449  ;  Tomnshend  v.  TofvnS' 
hend,  1  Br.  C.  C.  651 ;)  for  between  him  and  his  trustee  there  is  no  adverse 
possession.    Where  there  is  a  trust  created  by  the  act  of  the  parties,  no  where  trustee  in 
time  will  be  a  bar,  for  the  possession  of  the  trustees  is  the  possession  of  the  poasesston. 
cestui  que  trust,  and  if  the  only  circumstance  is  that  he  does  not  perform 
his  trust,  his  possession  operates  nothing  as  a  bar,  because  his  possession  is 
according  to  his  title.    {Hovenden  v.  Lord  Annesley,  2  Sch.  &  L.  633.) 
In  the  case  of  a  strict  trustee,  it  is  his  duty  to  take  care  of  the  interest  of 
his  cestui  que  trust,  and  he  is  not  permitted  to  do  anything  adverse  to  it ; 
a  tenant  also  has  a  duty  to  preserve  the  interests  of  his  landlord  ;  and  many 
acts  therefore  of  a  trustee  and  a  tenant,  which  if  done  by  a  stranger  would 
be  acts  of  adverse  possession,  will  not  be  so  in  them,  from  its  being  their 
duty  to  abstain  from  them.    {Per  Lord  Eldon,  2  Jac.  &  W.  190.)    A 
trustee,  whose  duty  it  was  to  sell  certain  estates,  and  pay  off  a  mortgage 
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ment  of  the  debts  was  part  of  the  trusts  to  be  performed.  (Hunt  v.  Bate* 
mafif  10  Ir.  Eq.  R.  360.  See  Dillon  v.  Cruise,  3  Ir.  Eq.  R.  70.)  However, 
Brady ^  L.  C,  could  not  find  any  satisfactory  aathority  for  the  position  that 
a  devise  to  a  party  intended  to  take  beneficiallpr,  subject  to  the  debts  of  the 
devisor,  without  more,  constitutes  that  description  of  trust  which  would 
warrant  him  in  holding  that,  as  between  the  creditors  and  the  devisee,  the 
relation  of  cestui  que  trftst  and  trustee  is  so  established  as  to  except  the 
charge  h-om  the  operation  of  the  40th  section  of  the  3  &  4  Will.  4,  c.  27. 
Therefore  he  held  that  a  devise  of  lands  to  A.  for  life,  subject  to  all  the 
testator's  just  debts,  &c.,  with  a  bequest  of  personalty,  the  better  to  enable 
the  devisee  to  pay  the  testator's  debts,  &c.,  did  not  prevent  a  judgment  debt 
of  the  testator  from  being  barred  by  the  40th  section,  nor  create  a  trust 
within  the  25th  section.     (Bundas  v.  Blake^  11  Ir.  Eq.  K.  138.) 

An  express  trust  of  realty  for  the  payment  of  legacies  was  held  not  to 
be  barred  by  sect.  40.  (  Watson  v.  Saul,  1  Giff.  188.  See  note  to  sect.  40, 
post. ) 

A  testator,  who  died  in  1795,  devised  his  real  estates  to  trustees  to  sell, 
and  out  of  the  interest  of  the  proceeds,  and  out  of  the  rents  of  the  estates, 
until  they  should  be  sold,  to  pay  certain  annuities.  No  payment  had  been 
made  in  respect  of  any  of  the  annuities  for  more  than  twenty  years  before 
the  bill  was  filed  in  1837  for  executing  the  trusts  of  the  will,  and  for  raising 
the  arrears  of  the  annuities  by  sale  of  the  testator's  real  estates.  The 
trustees  had  entered  into  possession  of  the  estates  on  (he  testator's  death, 
and  the  surviving  trustee  continued  in  possession  until  about  eleven  years 
prior  to  the  filing  of  the  bill.  The  defendant  relied  on  the  42nd  and  40th 
sections  of  this  act,  and  Shejypard  y.  Buke,  9  Sim.  567.  But  the  court 
held,  that  the  plaintiff's  right  to  the  annuities  was  not  barred  by  this 
statute,  for  the  trustees  were  trustees  to  pay  the  annuities,  and  their  pos- 
session of  the  estates,  out  of  which  the  annuities  were  directed  to  be  paid, 
continued  down  to  the  year  1826  ;  therefore  it  was  plain  that  the  objection 
to  the  bill  founded  on  the  Statute  of  Limitations  could  not  be  supported. 
(  Ward  V.  Arch,  12  Sim.  472.) 

This  section  also  qualifies  the  provisions  of  sect.  42  {post),  in  the  re- 
covery of  arrears  of  annuities,  of  arrears  of  interest  on  legacies,  and  of 
arrears  of  interest  on  a  mortgage,  when  secured  respectively  by  an  express 
trust  of  realty. 

A  testator  devised  his  real  estate  to  trustees  upon  trust  to  pay  certain 
annuities,  which  were  to  be  increased  in  certain  events,  and  a  term  of 
ninety-nine  years  was  vested  in  other  trustees  for  better  securing  the  an- 
nuities, and,  subject  thereto,  the  estates  were  limited  to  the  testator's  sons 
for  life,  with  divers  remainders  over.  The  first  tenant  for  life  entered  into 
possession,  and  soon  afterwards  the  events  happened  by  which  the  annuities 
were  to  be  increased.  The  original  annuities  were  regularly  paid,  but  no 
payment  was  made  in  respect  of  the  increased  annuities.  After  the  death 
of  the  tenant  for  life,  and  much  more  than  six  years  after  the  period  wheh 
such  increased  payments  ought  to  have  been  made,  a  bill  was  filed  by  one 
of  the  annuitants  to  have  the  whole  arrears  raised  out  of  the  estate  of  the 
tenant  for  life,  and  by  sale  or  mortgage  of  the  term.  It  was  held,  that  the 
term  being  a  subsisting  term  on  which  the  trustees  might  obtain  possession, 
the  case  was  within  the  saving  of  this  section,  and  that  the  annuitant  was 
not  barred  by  the  operation  of  the  42nd  section  of  this  act  from  recovering 
the  entire  arrears.  ( Cox  v.  Bolviun,  2  D.,  M.  &  G.  592  j  17  Jur.  97  ;  22 
Law  J.,  Chanc.  427.) 

In  1824,  A.,  and  B.  as  his  surety,  covenanted  to  pay  an  annuity  for  ninety 
years,  and  A.  granted  lands  to  which  he  was  entitled  in  remainder  expectant 
upon  the  decease  of  the  survivor  of  two  tenants  for  life  to  a  trustee  for  500 
years,  upon  trust,  in  case  the  annuity  should  be  in  arrear  for  a  month,  and 
either  before  or  after  the  decease  of  the  surviving  tenant  for  life,  to  sell  for 
the  purpose  of  raising  the  arrears  of  the  annuity  and  securing  future  pay- 
ments. B.  became  a  bankrupt  in  1827,  A.  in  1829.  The  last  payment  in 
respect  of  the  annuity  was  made  in  1831.  Upon  a  bill  filed  by  the  annui- 
tant, in  1854,  one  of  the  life  estates  still  subsisting  :  it  was  held,  that  the 
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pl&intiff  was  entitled  to  have  the  lands  sold  for  the  residae  of  the  term 
according  to  the  trusts,  and  to  payment  of  all  arrears.  {Snow  v.  Booths 
2  BL  &  J.  132 ;  8  D.,  M.  &  G.  69.) 

A  conyejance  of  real  estate  to  trustees  npon  trust,  in  the  first  place,  to 
aecnre  payment  of  an  annuity,  is  within  this  section.  An  owner  of  a  rever- 
sionaiy  interest  in  real  estates,  for  the  purpose  of  better  securine  an  annuity, 
granted  the  estates  to  trustees  npon  trust,  to  permit  him  to  hold  and  enjoy 
the  same  until  default  should  be  made  in  payment  of  the  annuity  ;  and  in 
case  of  default,  upon  trust  to  sell  the  estates,  and  after  payment  of  the  costs 
attending  the  sale,  to  pay  the  arrears  of  the  annuity,  and  invest  the  residue 
to  meet  the  growing  payments  of  the  annuity,  and  subject  thereto  in  trust 
for  the  grantor,  his  executors,  administrators,  and  assigns  absolutely  :  it 
was  held,  that  an  express  trust  was  created  for  the  benefit  of  the  annuitant 
within  this  section,  and  that  he  was  entitled  to  recover  the  whole  of  the 
arrears  of  the  annuity  as  against  the  grantor  and  the  subsequent  incum- 
brancers, and  was  not  limited  to  six  years  by  the  42nd  section  of  this  act. 
{Letcis  T.  Duncomle,  29  Bear.  176.     See  Round  y.  Bell,  30  Beay.  121.) 

A  testator,  who  died  in  1823,  directed  the  trustees  of  his  will  to  raise  a 
legacy  by  sale  of  his  real  estate :  it  was  held,  that  the  legatee  was  not 
barred  by  the  42nd  section  of  this  statute  from  claiming  interest  on  the 
legacy  from  the  end  of  the  first  year  after  the  testator's  death.  (  0<ntgh  v. 
BuU^  16  Sim.  323.) 

Where  a  mortgage  is  secured  by  a  term  in  a  trustee,  the  mortgagee  in 
foreclosing  can  have  a  general  account  of  arrears  of  interest.  (S'Aan?  v. 
Johnmm,  1  Dr.  &  Sm.  412.) 

"  The  words  '  express  trust'  in  this  statute  are  used  by  way  of  opposition 
to  trusts  arising  by  implication,  trusts  resulting,  or  trusts  by  operation  of 
law.  Two  things  must  combine  here  ;  there  must  be  a  trustee  with  an 
express  trust,  and  an  estate  or  interest  in  lands  vested  in  the  trustee,  and 
which  therefore  the  trust  must  effect."  (^Per  Weatbury,  C,  IHokenwn  v. 
Teasdale,  1  De  G.,  J.  &  S.  59.) 

Where  an  annuity  is  given  by  will,  and  the  real  estate  of  the  testator  is 
charged  with  the  payment  of  it,  and  then  the  estate  is  simply  devised 
charged  with  the  payment  of  the  annuity,  Wigram,  V .-C,  was  of  opinion, 
that  it  is  not  the  case  of  an  express  trust  witiiin  the  2oth  section  of  the 
statute.  {Francis  v.  Graver,  5  Hare,  39.)  A  devise  of  reidty  subject 
and  charged  with  legacies  does  not  create  an  express  trust  in  favour  of  the 
legatees  within  this  section.  {Proud  v.  Proud,  32  Beav.  234.)  A  ven- 
dor's lien  is  not  an  express  trust  within  this  section.  {Toft  v.  Stephemon, 
7  Hare,  1;  and  see  Dundas  v.  Blake,  11  Ir.  £q.  R.  138;  Henderson  v. 
Atkins,  7  W.  R.  387;  28  L.  J.,  Ch.  913.)  Where  a  testator  charged  his 
real  estates  with  his  debts,  and  he  devised  his  C.  plantation  in  trust  to  pay 
bis  debts,  it  was  held,  that  as  to  the  C.  plantation  a  trust  had  been  created 
in  favour  of  the  creditors,  but  that  as  to  the  other  real  estates  they  had  a 
mere  charge.  {Jacquet  v.  Jarquet,  27  Beav.  332  ;)  see  farther,  liewin  on 
Trusts,  634,  6th  ed.;  and  Looking  v.  Parker,  20  W.  R.  737. 

In  the  case  of  a  direct  or  express  trust,  as  where  an  estate  is  conveyed  to 
the  use  of  A.  and  his  heirs  in  trust  for  B.  and  his  heirs,  no  time,  as 
between  the  trustee  and  cestui  que  trust,  can  operate  as  a  bar  to  the 
equitable  right  of  the  latter  ;  (Barnard,  C.  R.  449  ;  Townshend  v.  Towns- 
hend,  1  Br.  C.  C.  661 ;)  for  between  him  and  his  trustee  there  is  no  adverse 
possession.  Where  there  is  a  trust  created  by  the  act  of  the  parties,  no 
time  will  be  a  bar,  for  the  possession  of  the  trustees  is  the  possession  of  Uie 
cestui  que  trust,  and  if  the  only  circumstance  is  that  he  does  not  perform 
his  trust,  his  possession  operates  nothing  as  a  bar,  because  his  possession  is 
according  to  his  title.  {Hovenden  v.  Lord  Annesley^  2  Sch.  &  L.  633.) 
In  the  case  of  a  strict  trustee,  it  is  his  duty  to  take  care  of  the  interest  of 
bis  cestui  que  trust,  and  he  is  not  permitted  to  do  anything  adverse  to  it ; 
a  tenant  auo  has  a  duty  to  preserve  the  interests  of  his  landlord  ;  and  many 
acts  therefore  of  a  trustee  and  a  tenant,  which  if  done  by  a  stranger  would 
be  acts  of  adverse  possession,  will  not  be  so  in  them,  from  its  being  their 
duty  to  abstain  from  them.  {Per  Lord  Eldon,  2  Jac.  &  W.  190.)  A 
trustee,  whose  duty  it  was  to  sell  certain  estates,  and  pay  off  a  mortgage 
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3^4  Will,  i,    and  other  incambrances  on  them,  and  retain  a  debt  due  to  himself,  and 
e,  27,  t,  25.      until  the  sale  to  keep  down  the  interest  on  the  charges,  and  paj  the  surplus 

over,  but  who  did  not  sell,  but  took  a  transfer  of  the  mortgage,  and  re- 
mained in  possession  for  twenty-two  years,  during  the  first  ten  of  which  the 
interest  exceeded  the  rents,  was  decreed  to  reconvey  the  estates.  {Latter  v. 
Dashfvoodf  6  Sim.  462.  See  also  Faustett  y.  Oarpenter,  6  Bligh,  N.  S.  75.) 
As  to  the  effect  of  fines  formerly  between  trustee  and  ee$ttn  que  trutt, 
see  Gilb.  Ch.  62 ;  Bell  v.  Bell,  1  LI.  &  G.  temp.  Flnnket,  59  ;  £arl  Pom- 
fret  y.  Lord  Windsor,  2  Ves.  sen.  472,  481 ;  Beynolds  y.  Jones,  2  Sim. 
&  Stu.  206  ;  1  Sand,  on  Uses,  291,  3rd  ed. ;  5  Cruise  Dig.  208-213. 

Where  there  is  no  doubt  as  to  the  origin  and  existence  of  a  tmst  in 
respect  of  property,  of  which,  for  a  long  series  of  years,  the  trustees  have 
been  in  the  beneficial  enjoyment,  lapse  of  time  is  no  bar  to  the  recovery  of 
the  property  by  the  cestui  qu€  trust;  but  where  any  doubt  exists,  and  it  is 
possible  to  reconcile  such  enjoyment  with  the  facts  of  the  case,  the  utmost 
regard  is  then  to  be  paid  to  the  length  of  time  during  which  there  has 
been  an  enjoyment  of  the  property  inconsistent  with  the  supposed  trust. 
{Att.-Gen.  v.  Fishmongers*  Co.,  6  Jurist,  693  ;  6  M.  &  Cr.  16.) 

Where  estates  were  devised  to  trustees  upon  trust  to  sell  and  to  pay 
debts,  and  subject  thereto  for  the  testator's  infant  children,  and  the  sur- 
viving trustee  retained  possession  of  one  of  the  estates  in  satisfaction  of 
debts  which  ho  alleged  himself  to  have  paid,  the  testator  being  insolvent : 
on  a  bill  for  an  account  and  conveyance  of  the  estate,  by  one  of  the  chil- 
dren and  the  representatives  of  another  child,  forty-five  years  after  the  tes- 
tator'a  death,  stating  that  they  had  recently  discovered  the  facts,  special 
inquiries  were  directed  to  ascertain  whether  they  had  any  notice  of  the  cir- 
cumstances, whether  they  had  in  any  manner  released,  and  whether  the 
trustee  had  advanced  money  to  the  amount  of  the  value  of  the  estate. 
( Chalm4!r  y.  Bradley,  1  Jac.  &  Walk.  51,  where  numerous  cases  on  this 
subject  are  cited.) 

Trustees  in  possession  of  land  paid  the  rents  by  mistake  for  more  than 
twenty  years  to  a  person  not  entitled  ;  but  it  was  held  that  the  right  of  the 
actual  cestui  que  trust  was  not  barred.  ( Lister  v.  Piekford,  34  L.  J., 
Ch.  682;  13  W.R.827.) 

Where  enfut  qu€         In  general  the  possession  of  the  cestui  que  trust  is  not  adverse  against 

truit  In  poftsessioD.  j^q  trustee  if  the  possession  of  the  former  is  consistent  with  the  terms  of 

the  deed  and  the  object  of  the  trust.  {Keene  y.  Dear  don,  8  E^t,  248; 
Smith  V.  King,  16  East,  283.)  A  cestui  que  trust  who  is  let  into  posses- 
sion of  the  trust  estate  by  the  trustee  becomes  tenant  at  will  to  the  latter, 
and  while  the  estate  at  will  remains  the  statute  does  not  operate.  (Gar- 
rard  v.  Tiiok,  8  C.  B.  231.)  Articles  of  agreement  for  a  lease  for  mnety- 
nine  years  from  1768  (which  was  never  actually  executed)  were  entered 
into,  and  the  premises  occupied  pursuant  to  the  articles  from  1771  to  1867  : 
held,  that  an  actual  direct  trust  was  constituted  between  the  owners  of  the 
fee,  and  those  who  held  under  the  articles  ;  and  that  the  cestui  que  trust 
being  in  possession,  the  estate  of  the  trustees  was  not  destroyed  by  lapse  of 
time.    {Brummond  v.  Sant,  L.  R.,  6  Q.  B.  763.) 

On  25th  June,  1814,  Sir  George  Bowyer  granted  six  annuities,  payable 
out  of  his  life  interest  in  real  estate.  On  the  28th  June,  1814,  he  appomted 
receivers  of  the  estate,  and  directed  them  to  apply  the  rents  in  payment  of 
such  annuities,  and  of  any  other  annuities  he  might  thereafter  grant.  By 
deed  of  the  same  date  he  vested  his  life  estate  in  a  trustee  upon  trust,  if 
default  should  be  made  in  payment  of  any  of  the  annuities,  or  of  any 
other  annuities  tp  be  granted  by  him,  to  sell  the  real  estate,  and  to  apply 
the  proceeds  in  payment  of  such  annuities.  On  the  30th  August,  1814,  he 
granted  three  other  annuities  charged  on  the  same  estate  ;  and  on  the  same 
day  he  executed  a  deed,  directing  the  receivers  and  trustee  to  pay  the  nine 
annuities.  Notice  of  the  last-mentioned  deed  was  served  on  the  receivers 
and  trustee  immediately  after  its  execution.  The  rents  of  the  estate  were 
received  by  one  of  the  receivers,  and  applied  in  payment  of  the  first  six 
annuities,  but  they  were  insufficient  to  pay  the  three  latter  annuities,  and 
for  forty  years  no  payment  had  been  made  in  respect  of  these  three 
annuities.    On  a  bill  filed  in  1855,  by  persons  interested  in  those  three 
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anniiitiesy  it  was  held  (per  Thtmer,  L.  J.,  confirming  the  decision  of 
SomiUy,  M.  B.,  23  Bear.  609 ;  3  Jar.,  N.  S.  968,  ted  dubitante  Knight 
Bruce,  it.  J.),  th&fc  the  deed  of  direction  made  the  receivers  and  the  trostce 
express  trustees  for  the  three  annuitants,  subject  to  the  rights  of  t^e  six 
annuitants.  {Knight  y.  Bowyer,  2  De  G.  &  J.  421 ;  4  Jur.,  N.  S.  569  ; 
28  L.  J.,  Chan.  521.)  And  that  in  cases  of  express  trust,  the  Statute  of 
limitations  is  no  bar  to  a  demand  of  a  cestui  qne  trugt,  though  the  other 
eegtui  que  trtuts  have  for  more  than  twenty  years  received  from  the 
trustee  the  whole  of  the  rents  to  the  exclusion  of  the  claimant.  (Knight 
V.  Bawyer^  2  De  G.  &  J.  421.)  But  where  a  legal  estate  was  vested  in 
trustees  on  trust  for  five  tenants  in  common,  and  the  trustees  not  acting, 
the  whole  rents  were  received  by  some  of  the  tenants  in  common,  not 
under  the  trustees,  but  in  opposition  to  their  claim  ;  those  who  have  received 
the  whole  rents  in  spite  of  the  trustees  acquired  a  title  against  the  claim 
of  another  tenant  in  common  who  had  been  out  of  such  receipt.  {Bur^ 
ravghs  v.  JiPCreight,  1  Jones  &  L.  290.) 

The  rule  that  a  trust  is  not  barred  by  length  of  time  applies  only  as 
between  cestui  ^ue  trust  and  trustee,  and  not  between  cestui  que  trust  and 
tmstee  on  one  side,  and  strangers  on  the  other  ;  for  that  would  be  to  make 
the  statute  of  no  force  at  all,  because  there  is  hardly  an  estate  of  conse- 
quence without  such  a  trust,  and  so  the  act  would  never  take  effect.  There- 
fore, where  a  cestui  que  trust  and  Us  tmstee  have  been  both  out  of  pos- 
session for  the  time  limited,  the  party  in  possession  has  a  good  bar  against 
both.  (Per  Lord  Hardimcke,  in  Llewellyn  v.  Machmorth,  Barnard, 
C.  R.  446  ;  15  Yin.  Abr.  125,  n.  to  pi.  1;  and  see  Townshe^id  v.  Towns- 
hend,  1  Br.  C.  C.  650 ;  Clay  v.  Clay,  3  Br.  C.  C.  639,  n. ;  Ambl.  645  ; 
ffercy  v.  Ballard,  4  Br.  C.  C.  469  ;  Harmood  v.  Oglander,  6  Ves.  199  ; 
8  Yes.  106  ;  JSovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  629  ;  Sugd. 
V.  &  P.  610—612, 11th  ed.) 

On  the  question  whether,  when  a  stranger  has  acquired  a  title  by  posses- 
don  against  a  trustee,  the  cestui  que  trust  is  also  barred,  see  JScott  v. 
Scott,  4  H.  L.  Ca.  1065,  discussed  in  Darb.  &  Bos.  Stat.  Lim.  329—338. 

The  25th  section,  providing  for  express  trusts,  renders  lapse  of  time  un- 
important in  all  cases  within  the  section,  that  is,  between  the  cestui  que 
trust  and  his  trustee,  until  the  trust  is  disturbed,  and  that  disturbmce  can 
only  be  effected  by  such  a  denial  of  the  trust  as  takes  place  when  the 
trustee  sells  to  a  third  party  fbr  valuable  consideration  the  property  so  held 
by  Mm  in  trust  (Law  v.  Bagwell,  4  Dru.  &  War.  398.)  In  such  a  case 
a  lapse  of  twenty  years  from  the  date  of  the  conveyance  will  bar  the  cestui 
que  trust,  but  it  seems  that  time  will  not  commence  to  run  if  the  rights  of 
the  cestui  que  trust  are  reversionary,  or  if  he  be  under  disability  at  the 
date  of  the  conveyance.  (Thompson  v.  Simpson,  1  Dru.  &  War.  489; 
AU.'Gen,  v.  Magdalen  College,  6  H.  L.  Ca.  215.) 

Before  the  stat.  8  &  4  Will.  4,  c.  27,  time  did  not  run  against  charities  in 
a  court  of  equity,  neither  were  charities  bound  to  the  times  expressed  in  the 
Statutes  of  Limitations,  32  Hen.  8,  c.  2,  and  21  Jac.  1,  c.  16.  (Duke,  161 ; 
Att.'Oen.  T.  Mayor  of  Coventry,  3  Madd.  368;  2  Vem.399;  Att.-Oen,y. 
Christ's  Hospital,  3  My.  &  K.  344;  Att.-Qen,  v.  Mayor  of  Bristol,  2  Jac. 
&  W.  321 ;  AU.-Q&n.  v.  Poulden,  8  Sim.  472 ;  AU.-Gen,  v.  Smythies,  2 
Mv.  &  K.  749;  Christ's  Hospital  v.  Orainger,  1  Hall  &  T.  533 ;  1  Mac. 
&'G.  460;  Shclford  on  Charities,  p.  563.)  At  law  the  old  Statute  of  Limi- 
tations operated  against  all  claimants,  although  they  held  in  trust  for 
charities;  but  in  the  Court  of  Chancery,  unless  in  the  case  of  a  purchaser 
for  value,  they  had  no  operation.  (43  Eliz.  c.  4;  Sugd.  V.  &  F.  944,  945, 
11th  ed.)  The  stat  3  &  4  WiU.  4,  c.  27,  does  not  contain  any  saving  in 
favour  of  charities. 

A  simple  gift  to  a  charity,  without  any  express  trust,  is  within  the  bar 
created  by  sect.  24.  But  property  mav  be  given  upon  express  trust  for  a 
cbari^„  so  as  to  fall  within  the  exception  created  by  sect.  25.  Sir  U.Sug- 
den,  L.'  C,  said,  it  appeared  to  him,  that  unless  the  cose  of  a  charitable 
trust  can  be  brought  within  the  Baring  of  the  25th  section,  which  operates 
between  trustee  and  cestui  que  trust,  it  would  fall  within  the  general  pro- 
hibition of  the  24th  section ;  for  charities  were  only  saved  in  equity  from 
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the  operation  of  the  former  statutes,  as  tmsts,  although  highlj  f avoared 
ones;  and  now  all  trusts  are  barred  hy  section  24  unless  saved  by  section  25, 
and  the  court  is  not  at  liberty  to  introduce  an  exception  into  the  act,  which 
the  legislature,  providing  generally  for  all  trusts,  have  not  thought  it 
proper  to  enact.  ( Chmmisflanert  of  Donations  v.  Wyhrants^  2  Jones  & 
L.  182,  see  pp.  194—196;  Att.'Oen,j.  Magdalen  College,  Oxford^  ISBeAV, 
223,  238.) 

The  Stat.  9  Geo.  2,  c.  36,  not  extending  to  Ireland,  a  testator  by  his  will 
of  the  4th  of  June,  1812,  devised  a  rent-charge  as  a  salarv  for  a  school- 
master, to  be  appointed  by  the  owner  for  the  time  being  ot  the  estate  on 
which  the  rent  was  charged.  A  schoolmaster  was  never  appointed.  In 
1839,  an  information  was  filed  to  carry  the  said  trust  into  execution.  It 
was  held,  that  the  Statute  of  Limitations  could  not  run  until  a  schoolmaster 
was  appointed.    (^Att.-Gen.  v.  Pcrsse,  2  Dru.  &  War.  69.) 

Property  given  upon  express  trust  for  a  charity  is  within  section  25. 
(Commissioners  of  Donations  v.  Wybrants,  2  J.  &  Lat.  182.)  Where  the 
attorney-general,  having  no  independent  rights  of  his  own,  stands  only  in 
the  same  situation  as  those  who  are  entitled  to  the  benefit  of  a  charityi  if 
they  are  barred  by  lapse  of  time,  he  is  equally  barred.  Lands  were  given 
for  the  benefit  ot  the  poor  of  two  parishes,  and  were  placed  under  the 
management  of  the  rectors  and  churchwardens  of  the  two  parishes,  who,  with 
the  consent  of  the  vestries,  might  lease  them  for  ever  to  a  college  subject 
to  a  fixed  rent-charge.  Above  sixty  years  after  a  lease  (the  fairness  of  which 
at  the  time  of  its  execution  was  not  impeached)  the  attorney-general  filed 
an  information  against  the  lessees,  pra^ng  that  it  might  be  cancelled :  it 
was  held,  that  the  real  plaintiffs  in  the  suit  were  the  poor  of  the  two  parishes, 
that  they  were  in  the  situation  of  a  cestui  que  trust,  that  the  suit  by  in- 
formation of  the  attorney-general  (who  had  no  independent  rights)  was  a 
suit  by  them,  that  they  could  not  maintain  such  a  smt  unless  against  their 
trustees,  except  within  twenty  years;  that  it  was  not  such  a  suit,  but  was 
a  suit  againt  purchasers  for  value,  and  therefore  that  it  was  barred.  {Att.- 
Gen,  V.  Magdalen  College,  Oxford,  18  Beav.  223;  6  H.  L.  C.  189.) 

The  decision  in  this  case  was  held  to  govern  a  case  where  chanty  land 
had  not  been  aliened  in  fee,  but  had  been  held  under  a  lease  for  500  years 
at  a  rent  which  had  been  regularly  paid.  (Att.-Oen,  v.  Daveg,  4  De  G.  & 
J.  136;  19  Beav.  521;  Att.-Oen.  v.  Payne,  27  Beav.  168.) 

It  was  formerly  held  that  length  of  time  would  not  protect  a  purchaser 
with  notice  of  charitable  trusts.  {Att.-Oen.  v.  CJirisVs  Hospital,  3  M.  & 
K.  344.  See  AU.-Oen.  v.  Mayor  of  Bristol,  2  Jac.  &  W.  821;  AtU-Gen, 
v.  Paulden,  8  Sim.  472.)  It  seems  now  that  time  will  commence  to  run  in 
his  favour  from  the  date  of  the  conveyance.  (Att.-Gen.  v.  Magdalen 
College,  Oxford,  6  H.  L.  C.  189.  See  Att.-Gen.  v.  Flint,  4  Hare,  147.) 
But  where  premises  subject  to  charitable  trusts,  constituted  by  deed  in  1726, 
were  conveyed  in  1819  to  £.  D.  for  valuable  consideration,  with  notice  of 
the  deed  of  1726:  it  was  held,  on  information  filed  in  1870,  by  the  attorney- 
general  against  the  representatives  of  £.  D.,  pra3ring  that  the  trusts  of  the 
deed  of  1726  might  be  carried  into  execution,  that  £.  D.  having  taken  the 
premises  as  an  express  trustee  with  notice  of  the  trusts  of  1726,  the  claims 
of  the  charity  were  not  barred  by  the  statute  as  against  his  representatives. 
{Att.'Gen.  v.  Dams,  18  W.  R.  1182.) 

As  to  the  length  of  time  during  which  an  account  of  rents  will  be  directed 
in  the  case  of  trustees  for  charities,  see  the  note  to  section  ^2,  post. 
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26.  In  every  case  of  a  concealed  fraud  the  right  of  any  per- 
son to  bring  a  suit  in  equity  for  the  recovery  of  any  land  or 
rent  of  which  he,  or  any  person  through  whom  he  claims,  may 
have  been  deprived  by  such  fraud,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  which  such  fraud 
shall,  or,  with   reasonable  diligence,  might   have   been  first 
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known  or  discovered :  provided  that  nothing  in  this  clause  con-  3  ^f-  4  Will.  4, 
tained  shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in  g-  27,  s.  26. 
equity  for  the  recovery  of  such  lands  or  rents,  or  for  setting 
aside  any  conveyance  of  such  lands  or  rents,  ou  account  of 
fraud  against  any  bona  fide  purchaser  for  valuable  considera- 
tion, who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who  at  the  time  that  he  made  the  purchase  did  not  know  and 
had  no  reason  to  believe  that  any  such  fraud  had  been  com- 
mitted (r). 

(r)  An  ejectment  bill  may  properly  be  filed  in  a  court  of  eqni^^  on  the  Conoealed  fnad 
|roand  of  frand  under  this  eection.    (^Chethamy,  Hoare,!^.  R.,  9  Eq.  571.)  T-'l  **  "f  VV,?  J*^ 
Bnt  a  case  of  oonccaled  fraud  cannot  be  set  up  on  petition.    {Ex  parte  Smity ^Sut  not  on 
Breach,  12  W.  R.  769.)  petitioi. 

This  section  does  not  mean  the  case  of  a  party  entering  wron^ully  into  yifiax  is  concealed 
possession,  bnt  it  applies  to'  a  case  of  designed  fraud,  by  which  a  party,  fraud  within  UiU 
knowing  tbe  rightful  ovmer,  conceals  the  circumstances  giving  the  right,  and  action. 
who  by  means  of  such  concealment  is  enabled  to  enter  and  hold.    {Petre 
r,  Petre,  1  Drew.  397.    See  Dean  v.  Thwaite,  21  Beav.  621.) 

In  1825,  A.,  on  his  insolvency,  omitted  from  his  schedule  (which  he  ycti- 
fiedonoaih)an  estate  to  which  he  was  entitled.  In  1853,  his  assignee 
filed  a  bill  against  the  assignees  under  a  subsequent  bankruptcy  and  others 
for  the  PBcovcry  of  the  property.  It  was  held,  that  there  had  been  a  con- 
cealed fraud  within  this  section.  {SturgU  v.  Morse,  24  Beav.  541.)  This 
decision  was  affirmed  on  grounds  independent  of  the  question  of  concealed 
fraud.    (8  De  G.  &  J.  1.) 

To  proYe  that  a  fraud  was  concealed  within  the  meaning  of  this  section, 
it  is  not  sufficient  to  show  that  the  party  was  in  such  an  imbecile  or  uncul- 
tivated condition  of  mind  that  it  was  scarcely  possible,  though  the  alleged 
fraud  was  by  an  open  act,  that  he  should  have  discovered  the  fraud,  if  the 
condition  of  his  mind  was  not  that  of  actual  lunacy ;  for  the  court  cannot 
poosiblj  estimate  for  this  purpose  the  chance  which  the  state  of  mind  and 
education  of  a  man  may  afford  of  his  making  such  discovery,  and  is  there- 
f«e  compelled  to  assume  that  every  one,  not  actually  a  lunatic,  is  compe- 
tent to  judge  of  and  to  obtain  advice  concerning  his  rights,  and  to  assert 
&em  if  necessary.  Therefore  a  suit  cannot  be  maintained  in  equity^to 
set  aside  a  compromise  of  an  action  to  recover  large  estates  made  eighty 
ytan  before,  upon  the  ground  that  the  compromise  was  a  fraud  upon  the 
plaintiff  in  the  action,  and  that  he  was  a  man  of  such  dull  intellect,  that, 
though  cognizant  of  all  the  facts,  it  was  necessarily  a  concealed  fraud  as  to 
him.     (Manby  Y.  Bewicka,BKtij  8c  J.  ^2,) 

It  is  the  duty  of  the  court,  when  transactions  of  long  standing  are  brought 
before  it,  most  anxiously  to  weigh  all  the  circumstances  of  the  case,  and  to 
eoDsider  what  evidence  there  may  have  been,  which  from  lapse  of  time  may 
be  lost.  But  beyond  this,  in  cases  of  fraud,  time  has  no  effect.  ( Charter 
Y.  Trevelyan,  4  L.  J.  (N.  S.)  Chanc.  209;  11  CI.  &  Fin.  740.)  Circum- 
stances at  a  fraudulent  nature  relating  to  a  sale  were  not  discovered  until 
thirty-seven  years  after  the  date  of  the  conveyance,  and  it  was  held  that 
tiiey  furnished  an  answer  to  the  objection  arising  upon  the  length  of  time 
during  which  the  transaction  had  remained  unimpeached.    (  /d.) 

The  procuring  instruments  of  conveyance  and  devise  to  be  executed  by  a 
person  of  unsound  mind  is  a  fraud  within  this  section  of  the  act.  {Lewis 
Y.  Thomas,  3  Hare,  26.)  As  to  conveyance  by  a  lunatic,  see  Pi^e  v. 
Berrington,  3  Mac.  &  G.  486. 

As  to  what  constitutes  reasonable  diligence  in  the  discovery  of  concealed  Reasonable  dlil- 
fraud  within  this  section,  see  aietham  v.  Hoare,  L.  R.,  9  Eq.  571;   Vane  pnce  in  diacoveiv 
T.  Vane,  21  W.  R.  66.  ,      ,       *"«  '~"'*- 

Though  courts  of  equity  will  interpose  in  order  to  prevent  those  mischiefs  wbcn  time  bars 
which  would  probably  result  from  persons  being  allowed  at  any  distance  of  in  cases  of  fraud. 
time  to  disturb  the  possession  of  another,  or  to  bring  forward  stale  demands; 
yet  as  its  interference  proceeds  upon  principles  of  conscience,  it  will  not 
cncoorage  nor  in  any  manner  protect  the  abuse  of  confidence,  and  therefore 
8.  P 
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no  length  of  time  will  bar  a  fraud.  (1  Fonbl.  Eq.  331 ;  Cotterill  v.  Pur^ 
c?iase,  Forrest,  61 ;  Alden  v.  Gregory y  2  Eden,  R.  230;  Whalley  v.  Whalley, 

1  Mdr.  436;  S.C.,  3  Bligh,  1.  As  to  length  of  time  being  no  bar  in  eases 
of  fraud,  see  also  Delorainc  v.  Browne,  3  Br.  C.  C.  633;  Smith  v.  CUiyf  lb, 
639,  n.;  Uercy  v.  Dhiwoody^  4  Br.  C.  C.  258;  2  Ves.  jun.  87;  Yate  v. 
Moseley,  5  Ves.  480;  Moth  v.  Atwood^  5  Ves.  845;  Purcell  v.  Maenamara, 
14  Ves.  01;  Beckford  v.  Wade,  17  Ves.  87;  Hovendcn  v.  X<>rrf  Annetley, 

2  Sch.  &  Lef.  607,  630;  JVoord  v.  i?/flA<?,  1  Ball  &  B.  62;  Medlicott  v. 
0*Dmnell,  lb.  156;  <7owW  7.  Ohenden,  4  Br.  P.  C.  198,  Toml.  ed.;  Morse 
V.  Royalf  12  Ves.  355;  Pickering  v.  Xorrf  Stamford,  2  Ves.  jun.  272; 
Byrne  v.  fV^;*^,  2  Molloy,  176;  Uatch  v.  Hatch,  9  Ves.  292.)  An  agree- 
ment on  settlement  of  family  disputes,  where  one  party  had  been  guilty  of 
gross  fraud  and  concealment  of  the  rights  of  the  other,  was  set  aside  after 
a  great  length  of  time.  (  Gordon  v.  Gordon,  3  Swanst.  400.)  As  to  frand  in 
the  case  of  levying  fines,  see  Langley  v.  lusher,  9  Bear.  90;  15  L.  J.,  Ch.  73. 

A  court  of  equity  will  not  impeach  a  transaction  on  the  ground  of  fraud, 
where  the  fact  of  the  alleged  fraud  had  been  within  the  knowledge  of  the 
party  many  years:  but  held  that  every  new  right  of  action  in  equity  which 
accrued  to  the  party  must  be  acted  on  at  the  utmost  within  twenty  years, 
except  in  the  case  of  a  trustee  whose  possession  was  consistent  with  the  title 
of  the  claimant.  (2  Sch.  &  Lef.  637.)  Where  a  party  is  to  be  constituted 
a  trustee,  by  the  decree  of  a  court  of  equity,  founded  on  fraud  or  the  like, 
bis  possession  is  adverse,  and  the  Statute  of  Limitations  will  run  from  the 
time  the  circumstances  of  the  fraud  were  discovered.  (2  Sch.  &  Lef.  633 ; 
2  Ball  &  B.  129;  Brooksbank  v.  Smith,  2  Y.  &  Coll.  58.)  Thus,  where 
the  facts  constituting  the  fraud  had  been  in  the  knowledge  of  the  party, 
and  he  had  laid  by  for  twenty-five  years,  relief  was  refused.  {Blennerhasset 
T.  Bay,  2  Ball  &  B.  118.)  But  a  party  who  had  received  money  under  a 
misapprehension  of  his  rights  was  held  not  bound  by  it,  as  in  the  case  of 
a  contract  for  a  disputed  title,  or  the  compromise  of  a  litigated  right,  (i^. 
128.)  The  filing  a  bill  within  twenty  years,  although  there  has  been  some 
delay  in  prosecuting  it,  prevents  time  from  operating  as  a  bar.  (Cas.  temp. 
Talbot,  63.) 


Saving  the  jaris- 
diction  of  equity 
on  the  ground  of 
acquiescence  or 
otherwise. 


Acquiescence  im- 
porta  knowledge. 


Acquiescence 
generally. 


Acquiescence, 

*27.  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  act  contained  shall  be  deemed  to  interfere  with  any  rule 
or  jurisdiction  of  courts  of  equity  in  refusing  relief,  on  the  ground 
of  acquiescence  or  otherwise,  to  any  person  whose  right  to  bring 
a  suit  may  not  be  barred  by  vfrtue  of  this  act  (s), 

(s)  If  a  party,  having  a  right,  stands  by  and  sees  another  dealing  with 
the  property  in  a  manner  inconsistent  with  that  right,  and  makes  no  ob- 
jection while  the  act  is  in  progress,  he  cannot  afterwards  complain.  That 
IB  the  proper  sense  of  the  word  acquiescence.  {Buke  of  Leeds  v.  JSarl 
Amherst,  2  Phill.  C.  C.  123.)  Parties  cannot  be  said  to  acquiesce  in  the 
claims  of  others,  unless  they  are  fully  cognizant  of  their  right  to  dispute 
them.  (^Marker  v.  Marker,  9  Hare,  16.)  Where  executors  took  upon 
themselves  to  distribute  the  personal  property  of  a  testator,  in  thirds,  with- 
out consulting  a  legatee,  and  the  shares  were  paid  without  her  authority, 
upon  her  supposition  that  their  construction  of  the  will  was  right,  it  was 
held,  that  the  legatee  was  not  precluded  from  relief  on  the  discovery  of 
the  mistake  of  the  executors.  {Newton  v.  Ayscovgh,  19  Ves.  539;  Brooks- 
hank  v.  Smith,  2  Y.  &  C.  69.  See  Knatchhtdl  v.  Feavnliead,  3  My.  &  Cr. 
122.)  Every  presumption  that  can  be  fairly  made  will  be  raised  against  a 
stale  demand.  It  may  arise  from  the  acts  of  the  parties,  or  the  very  for- 
bearance to  make  the  demand  affords  a  presumption  either  that  the  claimant 
is  conscious  it  is  satisfied,  or  intended  to  relinquish  it.  {Pickering  v.  Lord 
Stamford,  2  Ves.  jun.  583.) 

Acquiescence  for  nearly  fifty  years  in  a  mortgage  transaction,  liable  to 
have  been  impeached,  was  held  a  bar  to  relief.    {Micks  v.  Choke,  4  Dow. 
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17.)    Jjong  acqniescence  by  a  party  acquainted  with  the  facts  is  a  bar  to    3  ^l*  4  Will.  4, 
equitable  relief  for  setting  aside  a  lease,  upon  the  ground  of  fraad  or  mis-      c,  27,  s.  27. 

takes,  althoQgh  it  might  have  been  otherwise  if  the  parties  interested  had  

qnestioDed  the  lease  recently  after  the  transaction.  {Seltey  v.  Rhodet^  2 
Sim.  &  StQ.  41;  1  Bligh,  N.  S.  J.)  An  heir  at  law  has  also  been  held  not 
entitled  to  an  issne  devUavit  rel  non  after  twenty  years'  acquiescence  in 
his  ancestor's  will.  (Titeker  y.  Sanger,  M'Clel.  424 ;  13  Price,  119.)  An 
acquiescenoe  of  twenty-three  years,  with  a  knowledge  of  the  will,  is  a  good 
bar  to  a  claim  by  a  residuary  legatee  against  an  executor  for  an  accoant, 
on  the  ground  of  neglect  or  misfeasance,  and  that  independently  of  the 
Stat.  3  &  4  Will  4,  c.  27.  {PaHlock  t.  Gardner,  11  L.  J.  (N.  S.)  Ch. 
313.)  A  wife  was  held  to  be  bound  by  the  declaration  of  her  husband 
alone  of  the  uses  of  a  fine  levied  of  her  lands  after  having  acquiesced  fifteen 
years  from  his  death.  {Smanton  y.  Jiaven,  3  Atk.  105.)  Where  tbo 
riuuebolders  of  a  canal  bad  acquiesced  for  forty-seven  years  in  an  agree- 
ment for  letting  tolls  not  warranted  by  an  act  of  parliament,  it  was  held, 
that  it  was  not  competent  for  the  shareholders  to  impeach  such  agreement 
in  respect  of  the  public  interest.  ( Gray  v.  Chaplin,  2  Kuss.  126.)  Acqui- 
escence will  not  be  held  to  have  taken  place,  so  long  as  the  same  circnm- 
Btsaces  of  undue  influence  on  one  side,  and  distress  on  the  other,  in  which 
the  oppression  commenced,  continue  to  operate.  {Pur cell  v.  Maenanmra, 
14  Ves.  106,  121,  122.) 

Length  of  time,  when  it  does  not  operate  as  a  statutory  or  positive  bar,  Acquicflcence  in 
operates  simply  as  evidence  of  acquiescence.  A  bar  by  length  of  time  and  breaches  of  trust, 
by  acquiesceBce  are  said  not  to  be  two  distinct  propositions.  They  consti- 
tole  one  proposition,  and  that  proposition,  when  applied  to  a  question  of  a 
bleach  of  trust,  is,  that  the  cestui  guetrtist  assented  to  the  breach  of  trust. 
A  eestni  qve  trust,  whose  interest  is  reversionary,  is  not  bound  to  assert  his 
title  until  it  comes  into  possession,  but  the  mere  circumstance  that  he  is 
not  bound  to  assert  his  title  does  not  bear  upon  the  question  of  his  assent 
to  a  breach  of  trust.  He  is  not  less  capable  of  giving  such  assent  when  his 
interest  ia  in  reversion  than  when  it  is  in  possession.  But  where  the  trust 
is  definite  and  clear,  it  seems  that  a  breach  of  trust  will  sot  be  held  to  have 
beoi  sanctioned  or  concurred  in  by  the  mere  knowledge  and  non-interference 
on  the  part  of  the  cestui  que  trust  before  his  interest  has  come  into  posses- 
sion. (^Per  Turner,  L.  J.,  Li/e  Association  of  Scotland  v.  Siddal,  3  De  G., 
F.  &  J.  72, 74.  See  Bronmy.  Cross,  14  Beav.  105 ;  March  v.  Russell,  3  M. 
&  Cr.  31.)  Acquiescence  imports  knowledge,  for  a  man  cannot  be  said  to 
have  acquiesced  in  what  he  did  not  know ;  and  in  cases  involving  a  breach 
of  trust,  acquiescence  imports  full  knowledge.  It  is  a  settled  rale  that  a 
cestui  que  trust  cannot  be  bound  by  acquiescence,  unless  he  has  been  fully 
infoiined  of  his  rights,  and  of  all  the  material  facts  and  circumstances  of 
the  case.  {Per  Turner,  L.  J.,  Life  Assurance  of  Scotland  v.  Siddal ; 
Cooper  T.  Greene,  3  De  G.,  F.  &  J.  74.) 

Acquiescence  may  have  the  same  effect  as  an  original  agreement,  and 
may  b«ur  the  right  of  the  party  to  relief  in  equity.  But  to  fix  acquiescence 
upon  a  party,  it  should  unequivocally  appear  that  he  knew  the  fact  upon 
which  the  supposed  acquiescence  is  founded,  and  to  which  it  refers.  The 
doctrine  of  acquiescence  docs  not  apply  where  all  the  parties  are  under  the 
influence  of  a  common  mistake.  (2  Mer.  362.)  In  the  case  of  a  trustee's 
poichaaing  the  trust  property,  the  question  of  acquiescence  cannot  arise 
until  it  is  previously  ascertained  that  the  cestui  que  trust  knew  that  bis 
trustee  had  become  the  purchaser,  for  while  the  cestui  qfte  trust  continues 
ignorant  of  that  fact  there  can  be  no  laches  in  not  quarrelling  with  the  sale 
upon  that  ground.  {Randall  v.  Errington,  10  Ves.  427,  428 ;  Morse  v. 
Royal,  12  Ves.  335.)  Lord  Chancellor  Eldon  said,  "It  is  established  by 
•U  the  cases,  that  if  the  cestui  que  trust  joins  with  the  trustees  in  that 
which  is  a  breach  of  trust,  knowing  the  circumstances,  such  a  cestui  que 
trust  can  never  complain  of  such  a  breach  of  trust,  and  either  concurrence 
in  the  act,  or  acquiescence  without  original  concurrence,  will  release  the 
trustees;  but  that  is  only  a  general  rule,  and  the  court  must  inquire  into  the 
drcnmstances  which  induced  concurrence  or  acquiescence ;  recollecting,  in 
the  conduct  of  that  inquirv,  how  important  it  is  on  the  one  hand  to  secure 
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3  >  4  jiflll,  4     the  property  of  the  cestui  que  trmt^  and  on  the  other  not  to  deter  men  from 
c.  27  *.  27.  '    undertaking  tmsts."    (3  Swanst.  64.)    All  cestui  que  trusts,  who  (being 

-  - — -  ~ — '-^  of  age  and  under  no  incapacitj)  haye  had  fall  information  of  the  conduct 

of  their  trustees,  which  was  liable  to  objection,  and  openly  or  tacitly 
acquiesced  in  it  daring  a  considerable  time,  are  held  to  have  authorized  or 
adopted  such  conduct,  and  precluded  themselves  from  all  remedy  in  that 
respect.  {Brice  v.  Stokes,  11  Ves.  319;  Walker  v.  Symonds,  3  Swanst. 
64;  Ryder  v.  BicUerton,  lb.  83,  n. ;  Underreood  y.  Stevens,  1  Mer.  712; 
Trafford  v.  Boehm,  3  Atk.  444. )  See  further,  as  to  acquiescence  in  breaches 
of  trust,  Lewin  on  Trusts,  C)^\,et  seq.,  5th  ed. 

LftdMs.  **Where  there  is  a  Statute  of  Limitations  the  objection  of  simple  laches 

does  not  apply  until  the  expiration  of  the  time  allowed  by  the  statute.  But 
acquiescence  is  a  different  thing,  it  means  more  than  laches.  If  a  party 
who  could  object  lies  by,  and  knowingly  permits  another  to  incur  an  ex- 
pense in  doing  an  act  under  a  belief  that  it  would  not  be  objected  to,  and 
so  a  kind  of  permission  may  be  said  to  be  given  to  another  to  alter  his  con- 
dition, he  may  be  said  to  acquiesce :  but  the  fact  of  simply  neglecting  to 
enforce  a  claim  for  the  period  which  the  law  permits  him  to  delay  without 
losing  his  right,  I  conceive  cannot  be  any  equitable  bar."  ( Per  Lord 
Wensleydale,  Archbold  v.  Scully,  9  H.  L.  383.)  A  testator  bequeathed 
to  his  widow  a  pecuniary  legacy  and  a  life  annuity.  She  survived  him 
twenty-eight  years,  and  after  her  death  her  executrix  filed  a  bill  for  their 
recovery.  No  explanation  was  given  of  the  circumstances,  and  no  proof 
of  any  intermediate  payment.  The  bill  was  dismissed  on  the  ground  of 
great  laches.  (Pattison  v.  Hawkesmorth,  10  Beav.  376.)  See  Sihhering 
V.  Earl  of  Balcarras,  3  De  G.  &  Sm.  737,  where  the  court  refused  to  en- 
tertain a  suit  for  setting  aside  the  sale  of  a  reversionary  interest  after  the 
lapse  of  several  years;  and  see  the  remarks  of  Lord  St.  Leonards  in  Spacf^ 
man  v.  Evans,  L.  R.,  3  H.  L.  220. 

Though  the  rule  as  to  limitation  by  time  does  not  apply  in  cases  of  ex- 
press trust,  yet  as  to  them  the  general  rule  in  equity  is  that  stale  demands 
are  not  to  be  encouraged.    (McDonnell  y.  liMiite,  11  H.  L.  C.  570.) 


Mortgif  or  to  be 
barred  at  the  end 
ot  twenty  years 
from  the  time 
when  the  mort- 
gagee took  poflsca- 
alon,  or  bom  the 
last  written 
aclmowlodgment. 


7.  Limitation  of  Time  between  Mortgagor  and  Mortgagee, 

Time  of  Limitation  fixed-— Twenty  Years, 

28.  When  a  mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent, 
coDoprised  in  his  mortgage,  the  mortgagor,  or  any  person  claim- 
ing through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage 
but  within  twenty  years  next  after  the  time  at  which  the  mort- 
gagee obtained  such  possession  or  receipt,  unless  in  the  mean- 
time an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his 
right  of  redemption  shall  have  been  given  to  the  mortgagor,  or 
some  person  claiming  his  estate,  or  to  the  agent  of  such  mort- 
gagor or  person,  in  writing  signed  by  the  mortgagee  or  the  per- 
son claiming  through  him ;  and  in  such  case  no  such  suit  shall 
be  brought  but  within  twenty  years  next  after  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  if 
more  than  one,  was  given  ;  and  when  there  shall  be  more  than 
one  mortgagor,  or  more  than  one  person  claiming  through  the 
mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to 
any  of  such  mortgagors  or  persons,  or  his  or  their  agent,  shall 
be  as  effectual  as  if  the  same  had  been  given  to  all  suqh  mort- 
gagors or  persons ;  but  where  there  shall  be  more  than  one 
mortgagee,  or  more  than  one  peraon  claiming  the  estate  or  in*- 
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terest  of  the  mortgagee  or  mortgagees,  such  acknowledgment,   3^4  WUl.  4, 
signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be     ^'  27,  *.  28. 
effecttial  only  as  against  the  party  or  parties  signing  as  afore-  '- 

said,  and  the  person  or  persons  claiming  any  part  of  the  mort- 
gage-money or  laud  or  rent  by,  from  or  under  him  or  them,  and 
any  person  or  persons  entitled  to  any  estate  or  estates,  interest 
or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their 
estate  or  estates,  interest  or  interests,  and  shall  not  operate  to 
giTe  to  the  mortgagor  or  mortgagors  a  right  to  redeem  the 
mortgage  as  against  the  person  or  persons  entitled  to  any  other 
nndiyided  or  divided  part  of  the  money  or  land  or  rent ;  and 
where  snch  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment,  shall  be  entitled  to  a  divided  part 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate 
or  interest  therein,  and  not  to  any  ascertained  part  of  the  mort- 
gaged *  money,  the  mortgagor  or  mortgagors  shall  be  entitled  *  !<<««  mortgag*. 
to  redeem  the  same  divided  part  of  the  land  or  rent  on  pay- 
ment, with  interest,  of  the  part  of  the  mortgage-money  which 
shall  bear  the  same  proportion  to  the  whole  of  the  mortgage- 
money  as  the  value  of  such  divided  part  of  the  land  or  rent  shall 
bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in 
the  mortgage  (^). 

if)  Doabts  were  entertained  whether  a  mortgagee,  who  was  not  proved 
to  have  been  in  possession  or  receipt  of  the  profits  within  twenty  years,  and 
to  whom  no  acknowledgment  in  writing  had  been  given  according  to  the 
14th  section  {antdj  p.  182),  was  not  barred  of  his  ejectment  by  the  2nd  and 
Srd  sections,  inasmuch  as  the  mortgagee's  right  had  accrued  more  than 
twenty  years  previously.  {Doe  d.  Jones  v.  Williams^  5  Ad.  &  Ell.  291.) 
These  doubts  have  been  removed  by  the  following  enactment 

By  statute  7  Will.  4  &  1  Vict.  c.  28,  reciting  that,  "  doubts  7  wiiL  4  &  i  vict 
have  been  entertained  as  to  the  effect  of  a  certain  act  of  par-  ^  ^^ 
liament  made  in  the  third  and  fourth  years  of  his  late  Majesty  jS^thlXSmin' 
King  William  the  Fourth,  intituled  *  An  Act  for  the  Limi-  ins&iwiu.*. 
tation  of  Actions  and  Suits  relating  to  Real  Property,  and  for  bring  actionfTto 
simplifying  the  Remedies  for  trying  the  Rights  thereto,'  so  pcoverianawith- 
.  far  as  the  same  relates  to  mortgages ;  and  it  is  expedient  that  after  laat  paymeot 
such  doubts  should  be  removed:"  it  is  declared  and  enacted,  JJt^JSt^*^ 
"  that  it  shall  and  may  be  lawful  for  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land,  being  land  within  the 
definition  contained  in  the  first  section  of  the  said  act,  to  make 
an  entry  or  bring  an  action  at  law  or  suit  in  equity  to  recover 
snch  land  at  any  time  within  twenty  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or  interest  secured 
by  such  mortgage,  although  more  than  twenty  years  may  have 
elapsed  since  the  time  at  which  the  right  to  make  such  entry  or 
bring  such  action  or  suit  in  equity  shall  have  first  accrued,  any 
thing  in  the  said  act  notwithstanding." 

Where  a  man  by  his  will  creates  particular  estates  and  remainders  and  Gases  as  to  mort- 
then  mortgages  his  estate,  of  course  no  and  his  devisees  have  only  in  com-  gagor's  rights. 
mon  the  period  of  time  to  claim  against  the  mortgagee  in  possession,  and  Sect.  38. 
the  will  cannot  give  to  the  devisees  successive  rights.    ( Browne  v.  Bishop 
o/Cork,  1  Dru.  &  WaL  700j  Sugd.  B.  P.  Stat.  88.    See  Raffety  v.  Xino, 
1  Keen,  601.) 
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3^4  Will.  4, 
e.  27, «.  28. 


A  hnsband  separated  from  his  wife,  becoming  mortgagee  in  possession  of 
her  separate  estate  for  twenty  years,  cannot  set  up  the  Statute  of  Limita- 
tions. (^Booth  T.  Puner,  1  Ir.  Eq.  R.  33.)  A  solicitor  who  pays  off  a 
mortgage  debt  dne  fi'om  client,  mast  l^  taken  to  act  as  the  agent  of  the 
client;  and  if  he  receive  the  rents  of  the  mortgaged  property,  the  possession 
is  that  of  the  client,  and  time  will  not  run  against  the  client.  (  Ward  v. 
Carttar^  L.  R.,  1  £q.  29.)  A  trnst  for  sale  of  land  by  way  of  secnrity  for 
money  lent  is  a  mortgage  within  sect  28.  (Locking  y.  Par  her ,  21  W. 
R.  113.) 

A  mortgagee  in  possession  for  six  years,  without  making  any  acknow- 
ledgment of  the  mortgagor's  title,  then  purchased  the  interest  of  the  tenant 
for  life  of  the  equity  of  redemption,  and  continued  in  possession  for  twenty 
years  longer.  It  was  held,  that  such  possession  was  not  adverse  during  the 
existence  of  the  life  estate  so  purchased,  and  that  the  stat.  3  &  4  Will.  4, 
c.  27, 8.  28,  was  not  therefore  a  bar  to  any  suit  for  redemption  by  the  re- 
mainderman or  reversioner.  {Hyde  v.  Dallattay,2  Hare,  528;  Raffety 
y.  King,  1  Keen,  601.) 

"  I  am  disposed  to  think  that  the  statute  cannot  apply  so  as  to  make  the 
mere  possession  by  the  mortgagee  for  twenty  years  without  acknowledgment 
a  bar  to  redemption,  where  the  original  contract  is  in  terms  that  the  mort- 
gagor may  redeem  at  any  time  during  a  period  extending  beyond  the  twenty 
years."    \Per  Lord  Cranrcorth,  Alderton  y.  Wldte,  2  De  G.  &  J.  109.) 

A  mortgagee,  who  holds  property  in  pledge,  is  responsible  for  it  in  its 
integrity.  Therefore,  where  a  mortgagee  of  lands  allowed  the  owners  of 
adjacent  coal  mines  to  enter  and  work  a  mine  for  the  purpose  of  exploring, 
which  they  did,  and  sold  the  coals,  an  account  was  directed  against  them 
all  for  the  benelit  of  the  mortgagor  upon  a  bill  to  redeem,  and  the  Statute 
of  Limitations  was  held  not  to  apply  to  a  case  of  this  kind,  as  between 
mortgagor  and  mortgagee.    {Hood  v.  Easton,  2  Giff.  692.) 

Where  a  mortgagee,  who  had  not  been  in  receipt  of  the  rents  and  profits 
of  the  mortgaged  premises  for  upwards  of  twenty  years,  nor  received  an 
acknowledgment  as  required  by  the  3  &  4  Will.  4,  c.  27,  nor  had  even  known 
of  his  righte  until  informed  thereof  by  a  puisne  creditor,  was  brought  before 
the  court  by  that  creditor  by  an  amendment  made  in  1837  by  a  supplemental 
bill  to  a  bill  filed  in  1833,  for  the  purpose  of  completing  tne  title  to  a  pur- 
chaser, so  as  to  have  distributed  among  the  creditors  of  the  estate  certain 
funds,  which  had  been  impounded  to  mdemnify  the  purchaser  against  an 
outstanding  and  apparently  unsatisfied  charge,  of  which  the  said  mortgage 
formed  a  moiety :  it  was  held,  that  the  mortgagee's  claim  was  not  barred 
by  3  &  4  Will.  4,  c.  27,  which  was  held  to  be  inapplicable,  as  the  mortgagee 
did  not  come  in  the  character  of  plaintiff,  but  as  defendant,  in  a  suit  insti- 
tuted prior  to  the  passing  of  the  statute.  (Murphy  v.  Sterne,  1  Drury  & 
Walsh,  236.) 

A  mortgagee  in  fee,  who  had  been  in  possession  for  more  than  twenty  * 
years,  died  in  1806,  leaving  a  will,  by  which  he  devised  the  property  to  his 
eldest  son  in  tail,  with  divers  remainders  over,  and  appointed  him  his  exe- 
cutor and  residuary  legatee.  In  1812,  the  person  claiming  under  the  will 
of  the  mortgagor  filed  a  bill  against  the  son  to  redeem,  and  the  suit  was 
compromised  in  1814,  on  the  terms  of  the  son  paying  a  sum  for  the  equity 
of  redemption,  which  was  accordingly  conveyed  to  him.  -He  afterwards 
died  without  issue,  and  without  having  done  any  act  to  bar  the  entail 
created  by  his  father's  will.  It  was  held,  that  his  heir  at  law  was  entitled 
to  the  equitable  fee,  and  that  the  remainderman  under  his  father's  will  had 
no  title  m  equity.  It  was  considered  that  the  son's  acknowledgment  re- 
vived the  equity  of  redemption.  (Pendleton  v.  Booth,  1  De  G.,  F.  &  J.  81 ; 
^  29  L.  J.,  Ch.  265.  See  Sugd.  R.  P.  Stat.  1 13.)  This  case  appears  to  have 
Acknowiedgmenu  been  decided  according  to  the  law  before  3  &  4  Will.  4,  c.  27.  But  in  a 
after  twenty  case  which  was  decided  under  that  act,  more  than  twenty  years  after  a 

mortgagee  had  entered  into  possession,  the  mortgagor's  solicitor  wrote  to  the 
mortgagee,  requesting  to  know  when  he  could  see  the  mortgagee  upon  the 
subject  of  the  mortgage.  The  mortgagee  replied  by  a  letter,  saying,  "I  do 
not  see  the  use  of  meeting  unless  some  one  is  ready  with  the  money  to  pay 
me  oflf :"  it  was  held,  that  this  letter  was  a  sufficient  acknowledgment  in 
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.writing  to  exclude  the  application  of  the  Statute  of  Limitations,  althongh 
Dot  written  within  twenty,  years  after  the  mortgagee  had  entered  into 
possession.  {Stantjield  v.  Bohion^  3  De  G.,  Mac.  &  6.  620;  22  L.  J., 
C3i.  657.  See  Darh.  &  Bos.  Stat.  Lim.  364.)  For  acknowledgments  of  the 
mortgagee  title  nnder  the  old  law,  see  HodU  ▼.  Healey,  6  Madd.  181 ; 
Price  T.  Copner,  1  S.  &  S.  347. 

In  I  SI  6,  the  mortgagee,  under  a  mortgage  created  some  years  before, 
entered  into  possession  of  the  mortgaged  premises,  and  in  1827  he  executed 
a  transfer  of  his  mortgage  to  another.  The  transferee  thereupon  entered 
into  possession,  and  in  1828  executed  a  transfer  of  his  mortgage  to  a  second 
traDdteree,  who  then  entered  into  possession.  The  mortgagor  was  not  a 
party  to  either  transfer,  and  had  not  from  the  time  the  original  mortgagee 
entered  into  possession  received  any  acknowledgment  in  writing  of  his 
equity  of  redemption.  In  1833,  the  above  stat.  3  &  4  Will.  4,  c.  27,  s.  28, 
was  passed.  In  1845,  the  representative  of  the  mortgagor  filed  his  bill  for 
redemption  against  the  representatives  of  the  second  transferee.  It  was 
held,  that  the  statute  operated  retrospectively,  by  taking  from  the  mort- 
gagor the  benefit  of  the  acknowledgment  which  had  already  been  made  of 
the  mortgage  title  in  the  transfers  of  1827  and  1828,  and  that  the  suit  (as 
to  that  estate)  was  therefore  barred.    (^Batcfielor  v.  MiddletoJi^  6  Hare,  75. ) 

The  reason  is  not  apparent  why  the  mortgagee  should  not  Imb  allowed  to 
make  an  admission  (in  writing  signed  by  himself)  of  his  mortgage  title  to 
a  third  person,  of  which  the  mortgagor  may  have  the  benefit ;  the  statute, 
however,  requires  that  the  admisHion  should  be  made  by  the  mortgagor 
himself  or  his  agent,  and  by  that  the  court  is  bound.  {Batcfielor  v.  Mid' 
dieto/i,  6  Hare.  83,  84.) 

A.  mortgaged  an  estate  to  B.  for  1,000  years.  B.  died,  having  bequeathed 
the  mortgage  to  his  widow.  She  also  died;  and  in  1822  her  personal  repre- 
sentatives entered  into  and  continued  in  possession  of  the  estate  until  1838, 
when  they  sold  and  assigned  the  mortgage  to  C,  who  entered  and  continued 
in  possession  until  1843,  when  A.'s  heir  filed  a  bill  to  redeem,  on  the  ground 
that  the  deed  of  assignment  recited  the  mortgage,  and  conveyed  the  term 
to  C.,  subject  expressly  to  the  equity  of  redemption  of  A.,  or  his  legal 
representatives.  It  was  held,  that  the  deed  was  not  such  an  acknowledg- 
ment of  the  mortgagor's  title  as  to  make  the  estate  redeemable.  (Lvcat  v. 
Leniwn,  13  Sim.  584.)  A  mortgagee  in  possession  of  lands  at  Hendred, 
having  received  from  the  grandfather  of  the  infant  heir  of  the  mortgagor 
a  letter,  the  contents  of  which  did  not  appear,  wrote  in  answer  as  follows: — 
"  Concerning  the  business  at  Hendred,  which  you  know  nearly  as  well  as 
myself,  as  there  has  been  nothing  kept  from  you,  which  I  am  very  willing 
to  settle  if  your  granddaughter  is  of  age,  I  never  told  you  any  otherwise, 
as  I  have  been  informed  she  is  the  heiress  of  what  there  is.  The  difference 
is  not  worth  much.  I  shall  hear  from  your  granddaughter  about  the  busi- 
ness." It  was  held,  that  the  letter  was  an  acknowledgment  of  the  heir's 
right  to  redeem  the  mortgage,  and  that  when  she  came  of  age  she  was  en- 
titled to  consider  her  grandfather  as  having  acted  as  her  agent,  and  conse- 
quently that  she  was  entitled  to  redeem  the  mortgage  at  any  time  within 
twenty  years  after  the  letter  was  written.  (^Trvlock  v.  Rohy^  12  Sim.  402.) 
It  was  said  that  it  was  not  necessary  to  make  a  person  an  agent  to  receive 
an  acknowledgment,  that  he  should  have  an  actual  authority  to  act.  It 
was  sufficient  that  the  grandfather  acted  as  the  agent  of  his  grandchild, 
and  that  she,  when  she  came  of  age,  adopted  what  he  had  done  on  her  be- 
half,   ilb.) 

A  letter  written  by  a  mortgagee  in  possession  to  the  mortgagor's  solici- 
tors, containing  a  general  denial  of  the  mortgagor's  title,  with  an  additional 
statement  that  even  if  the  mortgagor  were  entitled,  he  would  derive  no 
benefit  from  the  account,  was  held  not  to  amount  to  an  acknowledgment 
within  this  section.  ( Thompson  v.  Bowyer,  1 1  W.  R.  975. )  Letters  were 
held  to  amount  to  an  acknowledgment  in  Richardson  v.  Younge,  L.  B.,  10 
Eq.  275. 

It  was  questioned  whether  since  the  statute  3  &  4  Will.  4,  c.  27,  the  bar 
created  by  twen^  years'  possession  by  a  mortgagee  is  defeated  by  his  having 
kept  accounts  of  the  rents  received  by  him.    (Baker  v.  Whetton,  14  Sim. 
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e,  27.  «.  28. 


3  <f>  4  Will.  4,  426.)  Bat  it  is  observed  by  Sir  £.  Sugden  (Real  Prop.  Stat.  117,  2nd  ed.)f 
that  keeping  accoonts  '*  could  hardly  be  held  to  supply  the  want  of  an 
acknowl«dgment;  for  during  the  twenty  years  prudence  would  reqnire  that 
an  account  should  be  kept,  and  after  tliat  peri(>d,  when  the  right  to  redeem 
is  barred,  no  one  has  a  right  to  inquire  how  the  owner,  though  formerly  a 
mortgagee,  has  kept  his  accounts.  The  statute  intended  to  put  an  end  to 
such  inquiries." 

An  acknowledgment  of  a  mortgagor's  title  given  by  one  only  of  two 
joint  mortgagees,  who  were,  on  the  face  of  the  mortgage  deed,  shown  to 
advance  tho  money  on  a  joint  account  as  trustees,  was  held  wholly  inopera- 
tive. **  The  provision  in  this  section  as  to  acknowledgment  by  some  of 
several  mortgagees  apply  only  where  they  have  separate  interests  either  in 
the  money  or  the  land."  {Per  Afellish,  L.  J.,  Riehardion  v.  Younge,  L.  R., 
6Ch.  478.) 

It  should  be  obterved  that  there  are  no  savings  for  disabilities  of  the 
mortgagor  or  l^s  heirs  in  regard  to  the  bar  created -by  the  28th  section. 
(Sugd.  Real  Prop.  Stat.,  p.  118,  pi.  45,  2nd  ed.) 
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•  Where  the  mortga^  deed  contains  no  provision  that  the  mortgagor  maj 
enjoy  the  land  in  the  interval  between  the  execution  of  the  deed  and  default 
in  paymenl  of  the  mortgage-money,  the  mortgagee  has  an  immediate  right 
of  entry  upon  the  execution  of  the  deed,  and  an  ejectment  must  be  brought 
within  twenty  years  afterwards  if  no  interest  has  been  paid.  W.  B.,  seised 
in  fee  of  land,  by  indentures  of  lease  and  release,  bearing  date  respectively 
the  2Dd  and  3rd  days  of  September,  1819,  and  executed  by  himself  only, 
conveyed  the  same  to  T.  R.  in  fee,  with  the  proviso,  that  on  payment  by 
him  to  T.  R.  of  200/.,  with  interest,  on  the  25th  March,  1820,  the  mortgagee, 
his  heirs  and  assigns,  should  reconvey  the  mortg^ed  premises  to  the  mort- 
gagor, his  heirs  and  assigns.  The  deed  then  contained  a  covenant,  that  in 
the  event  of  default  being  made  in  payment  of  the  above  sum  or  any  part 
thereof,  it  should  be  lawrul  for  the  mortgagee,  his  heirs  and  assigns,  ttoia 
time  to  time  and  at  all  times  after  such  default,  peaceably  and  quietly  to 
enter  into  and  enjoy  the  said  premises,  and  also  a  covenant  by  the  mort- 
gagor for  farther  assurance  in  case  of  such  default.  It  was  held,  that  the 
mortgagee  had  the  right  of  possession  under  this  deed  from  the  time  of  ita 
execution,  and  not  merely  from  the  25th  March,  1820,  and  therefore  that 
an  ejectment  for  the  recovery  of  the  premises  brought  by  the  heir  at  law 
of  the  mortgagee,  within  twenty  years  of  the  latter  but  not  of  the  former 
date  (no  interest  having  been  paid  on  the  mortgage,  nor  any  other  act 
recognizing  the  title  of  the  mortgagee  done  for  twenty  years  from  that 
date),  was  too  late.    {Doe  d.  Roylanee  v.  Lightfoot^  8  Mees.  &  W.  553 ; 

5  Jnr.  966.  See  Wxlkiruon  v.  Uall,  4  Scott,  301 ;  3  Bing.  N.  C.  608 ; 
Fx%her  v.  aiUi,  6  Bing.  421;  2  M.  &  P.  741  j  Shep.  Touch.  272  (8th  edit); 
Thorp  V.  Faceyy  85  L.  J.,  C.  P.  349.) 

Under  certain  circumstances  a  mortgagor  in  possession  is  held  to  be  tenant 
at  will  to  the  mortgagee  (see  the  note  to  3  &  4  Will.  4,  c.  27,  s.  7,  ante^  p. 
169),  and  time  will  not  in  that  case  run  against  the  mortgagee  until  the 
tenancy  is  determined.    (Darb.  &  Bos.  Stat.  Llm.  355.) 

The  lessor  of  the  plaintiff  was  the  assignee  of  a  mortgage  made  more 
than  twenty  years  before  ejectment  was  brought,  but  the  mortgagor  had, 
within  twenty  years,  paid  interest  on  the  mortgage.  The  defendant  had 
been  let  into  possession  more  than  a  year  before  the  mortgage  by  the  mort- 
gagor, and  suffered  by  him  as  a  favour  to  occupy  the  premises  without 
payment  of  rent  and  without  any  written  acknowledgment.  The  mort- 
gagor's right  of  entry  as  against  the  defendant  accrued  under  the  3  &  4 
will.  4,  c.  27,  less  than  twenty  years  before  the  mortgage,  but  more  than 
twenty  years  before  the  ejectment  brought:  it  was  held,  that  the  7  Will.  4 

6  1  Vict.  c.  28,  preserved  to  the  lessor  of  the  plaintiff,  being  a  mortgagee, 
the  same  right  of  entry  as  if  the  3  &  4  Will.  4,  c.  27,  had  not  passed,  and 
that  the  defendant's  possession  never  having  been  such  as  before  the  stat. 
3  &  4  Will.  4,  c.  27,  would  have  been  adverse  to  the  lessor  of  the  plaintiff, 
he  was  entitled  to  recover,  though  the  mortgagor's  right  of  entry,  within 
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Hie  meanhig  of  the  3  &  4  Will.  4,  c.  27,  had  accraed  before  the  mortgage,  Z  ^  ^  WilL  4, 
aod  was  banied  under  that  statate  bj  lapse  of  time,  before  dommencement      c,  27,  x.  28. 

of  the  ejectment    (^Doe  d.  Palmer  v.  Eyre,  17  Q.  B.  866;  20  I*  J.,  Q.  B.   

431;  15  Jar.  1031.    See  also  EyrA  v.  WaUh,  10  Ir.  C.  L.  R.  846.) 

Where  A.  mortgaged  land,  of  which  B.  was  in  possession,  to  C.  for  a 
tfaoosaod  years,  and  B.  conttnned  in  possession  for  npwards  of  twenty  years 
from  the  mortgage  without  haying  paid  rent  to  A.  or  to /my  one,  bat  inte- 
rest was  paid  ander  the  mortgage  within  twenty  years  from  the  time  of  the 
S'cctment  being  broaght:  it  was  held,  that,  ahder  7  Will.  4  &  1  Vict.  c.  28, 
e  title. of  those  claiming  under  C.  was  not  barred.  '(.Ford  r.  Ager^  2  H. 
&  C.  279;  11  W.  R.  1073.) 

In  Searle  t.  Colt  (1  Y.  &  Coll.,  N.  S.  ^\  a  question  was  raised  bat  not 
determined  with  reference  to  the  right  of  the  grantee  of  an  annuity  charged 
on  land  to  take  proceedings  to  recover  his  annaity,  after  twenty  years'  pos- 
session and  receipt  of  the  rents  and  profits  by  the  grantor,  panctual  payment 
of  theymnnity,  and  no  acknowledgment  in  writing  of  the  grantee's  title. 
It  wa;S  contended  that  the  grantee,  never  having  been  in  possession  or 
receipt  of  the  profits  of  the  land,  and  consequently  never  having  being  dis- 
poeseased,  the  time  must  be  considered  to  have  run  against  him  from  1810 
(when  the  annuity  was  granted)  by  virtue  of  the  3rd  section.  In  support 
of  this  construction,  Deamian  v.  Wycke  (9  Simi  670),  was. cited,  and  it 
was  said,  that  although  the  stat  7  WilL  4  &  1  Vict.  c.  28,  withdrew  mort- 
gages from  that  constmction,  yet  it  applies  to  that  species  of  incumbrance  only. 

On  a  purchase  of  lands  which  were  ander  mortgage,  the  purchaser  paid  Person  **  claiming 
the  principal  and  interest  due  on  the  mortgage,  and  took  a  conveyance,  in  "nder"  a  mort- 
vhich  the  mortgagor  and  mortgagee  joined,  of  the  premises,  and  of  the  ^^^ 
mortgagor's  equity  of  redemption  and  all  the  residue  of  his  interest :  it  was 
held,  that  the  purchaser  was  a  person  "claiming  under"  a  mortgage  within 
the  stat.  7  Will.  4  &  1  Vict.  c.  28,  and  that  the  twenty  years'  limitation 
nnder  3  &  4  Will.  4,  c.  27,  s.  2,  ran  from  the  paying  off  of  the  mortgage 
and  interest     (Doe  d.  Badd^ley  v.  Ma%sey,  17  Q.  B.  373.)    If  estates  A., 

B.  and  C.  are  included  in  one  mortgage,  and  the  owner  of  A.  pays  the  in- 
terest, the  mortgagee's  remedv  against  B.  and  C.  is  preserved.  (  Chinnery 
V.  Evans,  11  H.  L.  116;  13  W.  R.  20.) 

Where  an  equity  of  redemption  is  put  in  settlement,  though  the  tenant 
for  life  is  the  party  bound  to  pay  the  interest  upon  the  mortgage,  yet  the 
mere  laches  of  the  mortgagee  to  demand  such  interest  from  the  tenant  for 
life  will  not  prejudice  his  claim  against  those  in  remainder.  (  Wrixon  v. 
Vize,  2  Dm.  &  War.  192;  Loftvs  v.  Stvi/t,  2  Sch.  &  L.  642.) 

Where  a  tenant  for  life  of  a  mortgaged  estate  by  deed  admitted  the  pay* 
ment  of  interest  on  the  mortgage,  this  was  not «  sufiicient  acknowledgment 
of  the  debt,  as  against  the  remainderman,  to  prevent  the  Statute  of  Limita- 
tions from  operation.    ( Gregson  v.  Hindley,  10  Jnr.  383.) 

Where  a  mortgagee  is  also  tenant  for  life  of  the  mortgaged  estate,  the 
Statute  of  Limitations  does  not  begin  to  run  against  the  mortgage  title 
until  his  death,  and  the  same  rule  applies  where  the  mortgagee  is  a  tenant 
in  common  with  others  of  the  mortgaged  estate.  ( Wynne  v.  Styan,  2  Phill. 

C.  C.  303.) 

A  Welsh  mortgage  is  a  conveyance  of  an  estate  redeemable  at  any  time  Welsh  mortgagw 
on  payment  of  the  principal,  with  an  understanding  that  the  profits  in  the 
meantime  shall  be  received  by  the  mortgagee  without  account  in  satisfac- 
tion of  interest.  (See  Talbot  v.  Braddyl,  1  Yem.  396;  Lawley  v.  Hooper y 
3  Atk.  280;  Yate$  y.  Hamhly,  2  Atk.  237.)  Bnt  it  is  probable  that  at  the 
present  day  a  court  of  equity  will  decree  an  account  against  the  mortgagee 
of  the  rents  and  profits,  whether  the  value  was  excessive  or  not  beyond  the 
interest,  and  notwithstanding  the  agreement  that  the  profits  shall  be  re- 
tained in  lieu  of  interest.  (JFhilthorpe  v.  Ibrtter,  1  Vem.  477;  see  Coote 
on  Mortgages,  207,  212;  6  Jarm.  Conveyancing,  by  Sweet,  96,  101.)  A 
Welsh  mortgagee  has  no  remedy  to  compel  redemption  or  foreclosure 
(Longuet  v.  8ca/men,  1  Yes.  sen.  406),  but  if  a  man  be  permitted  to  hold 
over  twenty  years  after  the  debt  has  been  fully  paid,  it  seems  that  the  mort- 
gagor would  be  barred.  {FenTidok  v.  Reedt  1  Mer.  126 ;  6  B.  &  Aid.  232; 
and  see  2  Spence  on  Eq.  Jurisd.  pp.  616—618.)    As  to  Wel^h  mortgages, 
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?  ^fi  Will.  4,    8oe  farther  Tetilon  y.  Curtis,  YouDge,  610 ;  HartpooU  v.  WaUh,  6  Br, 
c.  27,  *.  28.      P.  C.  2G7,  Toml.  cd.j  Balfe  v.  Lord,  2  Dr.  &  War.  480;  Fisher  on.  Mort- 
gages,  7. 


Vo  lands  or  rents 
to  be  recorered 
by  ecclesiastical 
or  eleemosynary 
corporation  sole, 
but  within  two 
incumtNnicies  and 
six  years,  or  sixty 
yean. 


Law  before  the 
statute. 


8.  Limitation  of  Time  as  to  Church  Property  and 

Advowsons. 

Church  Property, 

29.  Provided  always,  and  be  it  further  enacted,  that  it  shall 
be  lawful  for  any  archbishop,  bishop,  dean,  prebendary,  parson, 
vicar,  roaster  of  hospital  or  other  spiritual  or  eleemosynary  cor- 
poration sole,  to  make  an  entry  or  distress,  or  to  bring  an  action 
or  suit  to  recover  any  land  or  rent  within  such  period  as  herein- 
after is  mentioned  next  after  the  time  at  which  the  nght  of  such 
corporation  sole,  or  of  his  predecessor,  to  make  such  entry  or 
distress,  or  bring  such  action  or  suit,  shall  first  have  accrued ; 
(that  is  to  say,)  the  period  during  which  two  persons  in  suc- 
cession shall  have  held  the  office  or  benefice  in  respect  whereof 
such  land  or  rent  shall  be  claimed,  and  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  the  times  of  such 
two  incumbencies  and  such  term  of  six  years  taken  together 
shall  amount  to  the  full  period  of  sixty  years;  and  if  such  times 
taken  together  shall  not  amount  to  the  full  period  of  sixty  years, 
then  during  such  further  number  of  years  in  addition  to  such 
six  years  as  will,  with  the  time  of  the  holding  of  such  two  per- 
sons and  such  six  years,  make  up  the  full  period  of  sixty  years; 
and  after  the  said  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  no  such  entry,  distress,  action, 
or  suit  shall  be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period  {li), 

(fi)  Before  this  act,  ecclesiastical  corporations,  and  generally  all  ecclesias- 
tical persons  seised  in  right  of  their  churches,  were  not  within  any  of  the 
Statutes  of  Limitation,  and  therefore  conld  not  bar  their  snccessors,  by 
neglecting  to  bring  actions  for  recoyery  of  their  possessions  within  the  time 
prescribed  for  other  persons,  although  an  ecclesiastical  person,  who  was 
guilty  of  such  neglect,  would  himself  have  been  barred.  (Plowd.  358, 638; 
1 1  Rep.  78  b;  7  Koll.  R.  151 ;  2  Bos.  &  Pull.  646.  See  3rd  Real  Prop.  R. 
68—62.) 

Although  the  Statute  of  Fines,  i  Hen.  7,  c.  24  {ante,  p.  147),  did  not 
operate  as  a  bar  to  the  successors  of  bishops,  rectors,  or  other  ecclesiastical 
persons  entitled  to  lands  in  respect  of  offices  for  life,  yet  each  particular 
person  was  bound  by  a  lapse  of  five  years  in  his  own  time  after  the  fine  had 
been  levied.  {Runcorn  v.  Doe  d.  Cooper,  5  B.  &  C.  696 ;  8  D.  &  R.  450 ; 
Croft  V.  HowelyVloyfA,  358;  1  Prest.  Conv.  235;  Magdalen  College  case,  11 
Rep.  67.) 

The  act  2  &  3  Will.  4,  c.  71,  for  shortening  the  time  of  prescription  in 
certain  cases,  extends  to  any  ecclesiastical  person,  but  tithes  are  excepted 
from  that  act.    {Ante,  p.  2.) 

Where  an  ancient  rent  was  payable  out  of  lands  A.  and  B.,  and  the 
owner  of  the  lands  sold  B.  and  charged  others  to  indemnify  the  purchaser, 
and  continued  to  pay  the  whole  rent,  no  payment  having  been  made  by  the 
purchaser  of  B.  and  the  period  prescribed  by  this  section  had  elapsed,  yet 
It  was  held  that  the  purchaser's  estate  was  still  liable;  for  by  the  very  terms 
of  this  section  the  period  of  limitation  is  to  commence  when  the  right  to 
make  an  entry  or  distress  or  to  bring  an  action  or  suit  has  first  accrued,  and 
to  ascertain  this  terminus  recourse  must  be  bad  to  the  third  section,  which 
defines  it  to  be  when  the  person  in  possession  or  receipt  of  the  rent  shall« 
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while  entitled  thereto,  bare  been  dispossessed  or  have  discontinued  the    3^4  WxlL  4» 
possession  or  receipt  of  it.    Bat  here  tbere  was  a  continued  receipt  of  tbe      e.  27,  «.  29. 

whole  of  the  rent  from  the  owner  of  A.  and  bis  ancestors,  and  as  there  was 

a  common  liability  to  its  payment  attaching  on  B.,  all  the  payments  made 
by  the  owner  of  A.  were  sufficient  to  prevent  tbe  bar  of  the  statute  from 
operating  in  favour  of  the  owner  of  B.  The  statute  never  began  to  njn. 
{ArehbUfiop  of  Jhiblin  v.  Lord  Trimletton,  12  Ir.  Eq.  Rep.  261;  Sugd. 
on  Real  Prop.  Stat  153, 2nd  cd. ;  corif.  Woodcock  v.  Titterton,  12  W.  R.  864.) 


Advowsons. 
Time  of  Limitation  fixed. 

30*  Afler  the  said  thirty-first  daj  of  December,  one  thou- 
sand eight  hundred  and  thirty-three,  no  person  shall  bring  any 
qnare  impedit  or  other  action,  or  any  suit  to  enforce  a  right  to 
present  to  or  bestow  any  church,  vicarage  or  other  ecclesias- 
tical benefice,  as  the  patron  thereof,  after  the  expiration  of  such 
period  as  hereinafter  is  mentioned  ;  (that  is  to  say,)  the  period 
during  which  three  clerks  in  succession  shall  have  held  the 
same,  all  of  whom  shall  have  obtained  possession  thereof  ad- 
versely to  the  right  of  presentation  or  gift  of  such  person,  or 
of  some  person  through  whom  he  claims,  if  the  times  of  such 
incmnbencies  taken  together  shall  amount  to  the  full  period  of 
sixty  years  ;  and  if  the  times  of  such  incumbencies  shall  not 
tc^ether  amount  to  the  full  period  of  sixty  years,  then  after  the 
expiration  of  such  further  time  as,  with  the  times  of  such  incum- 
bencies, will  make  up  the  full  period  of  sixty  years  {x\ 

{x)  If  a  stranger  present  to  a  benefice,  the  recovery  of  that  presentation 
depends  on  the  statutes  13  £dw.  1,  c.  5,  s.  2»  and  7  Anne,  c.  18.  "  And  the 
law  stands  upon  this  reasonable  foundation — that  if  a  stranger  usurps  my 
presentation,  and  I  do  not  pursue  my  right  within  six  months,  I  shall  lose 
that  turn  without  remedy,  for  the  peace  of  the  church,  and  as  a  punishment 
for  my  own  negligence ;  but  that  turn  is  the  only  one  I  shall  lose  thereby." 
(3  Steph.  Com.  581.) 

By  Stat  1  Mary,  sess.  4,  c.  5,  it  was  enacted,  that  the  stat.  32  Hen.  8,  c.  2, 
should  not  extend  to  a  writ  of  right  of  advowson,  qvnre  impedit^  assise 
of  darrein  presentment  y  nor  jure  patronatvs,  but  the  time  of  seisin  to  be 
alleged  in  such  cases  should  be  as  it  was  at  the  common  law  before  the 
making  of  the  said  statute,  which  was  from  the  time  of  the  commencement 
of  the  reign  of  Rich.  1.  Before  the  statute  of  Mary,  if  the  incumbent  of 
an  advowson  had  lived  sixty  years  and  died,  and  a  stranger  had  presented, 
the  patron  could  not  maintain  quare  impedit  or  darrein  presentment. 
(See  Plowd.  371  b;  Co.  Litt  116  a.) 

The  limitation  of  tbe  right  to  recover  advowsons  laid  down  by  3  &  4 
Will.  4,  c  27,  s.  30,  was  in  accordance  with  a  suggestion  of  Blackstone. 
(3  Steph.  Com.  665,  where  the  old  law  is  stated.)  See  Robinson  v.  ikfar- 
quis  of  Bristol,  20  L.  J.,  C.  P.  208. 

The  limitations  prescribed  by  3  &  4  Will.  4,  c.  27,  were  expressly 
applied  to  a  bishop's  rights  by  6  &  7  Vict.  c.  64,  s.  3,  which  is  as  follows  : — 
"  And  whereas  doubts  have  been  entertained  whether  the  several  periods 
by  the  said  act  (3  &  4  Will.  4,  c.  27),  limited  for  bringing  any  quare 
impedit  or  other  action,  or  any  suit  to  enforce  a  right  to  present  to  or 
bestow  any  ecclesiastical  benefice  as  tbe  patron  thereof,  apply  to  the  case 
of  a  bishop  claiming  to  have  right  to  collate  to  or  bestow  any  eccle- 
siastical benefice  in  his  diocese,  and  it  is  expedient  that  all  such  doubts 
should  be  removed  ;  be  it  therefore  enacted,  that  the  several  periods  limited 
by  the  said  act  or  by  this  act  for  bringing  any  qnare  impedit  or  other 
action,  or  any  suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesias- 
tical benefice,  shall  apply  to  the  case  of  any  bishop  claiming  a  right  as 


No  advowson  to 
be  recovered  but 
within  three  In- 
cumbeucica  or 
sixty  jears. 


Limitation  of  the 
right  to  recover 
presentations. 


Limitation  of 
rlRht  to  recover 
advowsons. 


Bishops'  rights. 
6  &  7  Vict.  c.  54, 
s.  8. 
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8^4  Will,  i,  patax)n  to  collate  to  or  bestow  any  ecclesiastical  benefice,  and  that  sach  right 
e.  27,  s.  80.      aha\\  be  extingnished  in  the  same  manner  and  at  the  same  periods  as  the 

right  of  any  other  patron  to  present  to  or  bestow  any  ecclesiastical  benefice  : 

provided  always,  that  nothing  herein  contained  shall  be  deemed  to  ^ect 
the  right  of  any  bishop  to  collate  to  any  ecclesiastical  benefice  by  reason  of 
lapse.'* 


Ineombmcles 
after  lapse  to  be 
leckoned  witbln 
the  period,  but 
not  incumbencies 
after  promotions 
to  bishoprics. 


Lapse. 


Prerogatire  pre- 
sentation. 


Lapse, 

31.  Provided  always,  and  be  it  further  enacted,  that  when 
on  the  avoidance,  after  a  clerk  shall  have  obtained  possession 
of  an  ecclesiastical  benefice  adversely  to  the  right  of  presenta- 
tion or  gifl  of  the  patron  thereof,  a  clerk  shall  be  presented  or 
collated  thereto  by  his  Majesty,  or  the  ordinary,  by  reason  of 
a  lapse,  such  last-mentioned  clerk  shall  be  deemed  to  have  ob- 
tained possession  adversely  to  the  right  of  presentation  or  gifl 
of  such  patron  as  aforesaid  ;  but  when  a  clerk  shall  have  been 
presented  by  his  Majesty  upon  the  avoidance  of  a  benefice,  in 
consequence  of  the  incumbent  thereof  having  been  made  a 
bishop,  the  incumbency  of  such  clerk  shall,  for  the  purposes  of 
this  act,  bo  deemed  a  continuation  of  the  incumbency  of  the 
clerk  so  made  bishop  (  y). 

(  y^  Presentation  must  be  made  bpr  a  common  person  within  six  calendar 
montns  after  the  death  of  the  last  mcnmbent,  otherwise  the  right  accmes 
to  the  ordinary,  which  is  called  a  lapse.  (3  Leon.  46;  2  Inst.  273  ;  Wats. 
CI.  L.  c.  12.)  The  six  months  commence  from  the  time  the  patron  has 
notice  of  the  avoidance  ;  (2  Bum,  Eccl.  Law,  327;)  but  if  the  clerk  of  a 
stranger  be  instituted  and  inducted,  and  the  patron  gives  no  disturbance 
within  six  months,  he  has  no  remedy  for  that  turn,  because  induction  is  an 
act  of  which  he  is  bound  to  take  notice,  {lb.  329. )  If  the  avoidance  be 
by  resignation  or  deprivation,  the  six  months  do  not  commence  till  notice 
of  the  avoidance  given  by  the  ordinary  to  the  patron.  (Com.  Dig.  Esglise, 
<  H.  9).^  Bnt  where  the  incumbent  is  himselr  patron,  a  sentence  of  depri- 
vation IS  not  necessary  to  render  the  first  living  void,  the  object  of  such  a 
sentence  being  to  give  notice  to  the  patron.  {Apperlcy  v.  BUhop  of  Sere- 
ford,  3  Moore  &  Scott,  192  ;  8.  C,  9  Bing.  681.)  If  the  bishop  should 
not  present  within  six  months  after  the  lapse  to  him,  then  the  right  to 
preflent  goes  to  the  archbishop;  (Com.  Dig.  Esglise,  (H.  II)  ;)  and  if 
neither  the  bishop  nor  archbishop  present,  then  to  the  crown,  which  is  not 
confined  to  any  time.  (Cro.  Car.  335  ;  Plo^^'d.  498.)  It  is  clear  that,  as 
against  the  bishop  at  least,  the  patron  may  at  any  time  present,  notwith- 
standing six  months  have  elapsed,  provided  advantage  has  not  been  taken 
of  the  lapse.  ( 3  Moore  8c  Scott,  1 14.)  So  that  if  after  a  lapse  and  before 
the  bishop  or  archbishop  has  collated  his  clerk,  the  patron  presents  one,  the 
latter  shall  be  instituted.  (Hutt.  24;  Hob.  152,  154;  2  Inst  273.)  So 
after  a  lapse  to  the  king,  if  the  patron's  clerk  be  presented,  instituted  and 
inducted,  and  die  incumbent,  before  the  king  has  taken  advantage  of  the 
lapse,  his  right  is  gone.    (Owen,  2-5  ;  Oo.  Eliz.  44,  119;  7  Rep.  28.) 

When  an  incumbent  is  made  a  bishop,  the  right  of  presentation  to  livings 
held  by  him  vests  for  that  turn  in  the  king,  and  is  called  a  prerogatire 
presentation.  This  right  of  the  crown  was  formerly  doubted,  ( IVentmorth 
v.  Wright,  Owen,  144,)  but  has  since  been  fully  established  and  acted  on, 
but  the  right  must  be  exercised  in  the  lifetime  of  the  person  promoted, 
otherwise  the  turn  of  the  crown  is  lost.  (2  Bl.  Rep.  770  ;  Hex  y.  Bighop 
of  London,  1  Show.  464  ;  8,  P.,  Show.  P.  C.  185  ;  Com.  Dig.  Esglise, 
(H.  6) ;  Arc?ibishop  of  Armagh  v.  Att.-Qen.,  2  Br.  P.  C.  514.)  If  after 
a  grant  of  the  next  presentation  to  a  living  the  incumbent  be  made  a 
bishop,  by  which  the  living  becomes  vacant,  and  the  king  is  entitled  to  pre- 
sent, the  grantee  may  present  on  the  next  vacancy  occasioned  by  the  death 
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or  ie8ig:nation  of  the  king's  presentee.    {Calland  v.  Troftard,  2  H.  Bl.   3  Jf  i  Will,  4, 
324  ;  8  Br.  P.  C.  71  ;  6  T.  R.  439,  778.)    The  right  of  the  crown  to  pre-      c.  27,  *.  31. 

sent  to  an  English  benefice,  upon  the  appointment  of  the  incambent  to  a  

bishopric,  is  not  barred  by  the  crown  having  before  snch  appointment 
granted  the  advowson  to  a  subject  Bnt  no  such  right  exists  in  the  case  of 
an  appointment  to  the  bishopric  of  Christ's  Church,  in  New  Zealand. 
iHeff.  T.  Uton  Cblleggy  8  £11.  &  BI.  610.) 

The  right  of  presentation  given  to  the  universities  by  the  statutes  3  Jac.  1,  Unlvenritlea. 
c.  5,  ss.  18,  19,  20  ;  1  Will.  &  M.  c.  26,  s.  2,  and  12  Anne,  st.  2,  c.  14,  s.  1, 
arises  only  in  the  case  of  a  sole  patron,  or  ail  of  several  patrons  professing 
the  Roman  Catholic  religion.  Where  two  are  jointly  seised  of  an  ad- 
▼owson,  the  one  being  a  Roman  Catholic,  the  other  a  Protestant,  the  sole 
right  is  in  the  latter.  {Edwards  v.  Bishop  of  Exeter ^  7  Scott,  652  ;  5 
Bing.  N.  S.  652  ;  3  Jur.  725.  See  Cottington  v.  FUtcher,  2  Atk.  155.)  By 
itatnte  12  Anne,  st.  2,  c.  14,  the  presentation  to  any  benefice  by  any  Roman 
Catholic  is  void.  And  by  stat.  11  Geo.  2,  c.  17,  s.  5,  every  grant  made  of 
any  advowson  or  right  of  presentation,  collation,  nomination  or  donation, 
by  any  person  professing  the  Catholic  religion,  or  bv  any  mortgagee  or 
tmstee  of  snch  person,  is  void,  nnless  it  be  for  valuable  consideration  to  a 
Protestant  parchaser.    (See  9  &  10  Vict  c.  5d.) 

An  advowson  donative  being  in  the  patron's  disposal  by  his  own  deed  of  Adrowaoo  dona- 
donation,  without  presentation,  institution  or  induction,  (Co.  IJtt.  344  a,)  is  ^'^®* 
not  subject  to  lapse,  (^Ib. ;  Fairchild  v.  Gay  re,  Cro.  Jac.  63 ;  Britton  v. 
Wade,  lb.  515,)  unless  such  be  the  terms  of  the  foundation,  or  unless  the 
donative  be  augmented  by  Queen  Anne's  bounty,  in  which  case  it  is  subject 
to  lapse,  by  statute  1  Geo.  1,  st.  2,  c.  10,  sa  6, 14,  in  case  there  be  no  nomi* 
nation  within  six  months.  (See  Mutter  v.  Chantel,  1  Mer.  475.)  As  to 
proof  of  augmentation,  see  1 1  East,  478.  The  ordinary  may,  by  eccle- 
riastical  censures,  compel  the  patron  of  a  donative  to  fill  the  church. 
(8  Salk.  140  ;  lUas  v.  Bishop  of  Chester,  1  T.  R.  396.) 

By  stat  21  Hen.  8,  c.  13,  if  a  person  having  a  benefice  with  cure  of  souls.  Pluralities, 
of  uie  yearly  value  of  8/.  or  above,  was  instituted  and  inducted  into  any 
other  benefice  with  cure  of  souls,  the  first  benefice  became  void.  ( See,  on 
the  construction  of  this  statute,  Boteler  v.  Allington,  3  Atk.  453  ;  Botham 
v.  Ch-egg,  4  Moore  &  S.  230  ;  Halton  v.  Cove,  1  B.  &  Ad.  530.)  The 
stat  1  &  2  Vict.  c.  106,  ss.  1—13,  has  repealed  the  stat  21  Hen.  8,  c.  13, 
and  made  new  provisions  as  to  pluralities,  which  provisions  apply  generally 
to  all  persons  and  benefices  without  distinction  of  value.  By  the  lltb 
section  of  1  &  2  Vict  c.  106,  institution  into  a  second  benefice  ipso  facto 
avoids  the  first  (See  Storie  v.  Bishop  of  Winchester,  9  C.  B.  62  ;  Ex 
parte  Bartlett,  12  Q.  B.  488,  as  to  avoidance  by  non-residence  under 
88.  54,  58,  of  the  same  statute,  when  the  clerk  is  in  prison.)  Further  pro- 
visions are  made  relating  to  the  holding  benefices  in  plurality  by  statute 
13  &  14  Vict  c.  98. 


Estates  subsequent  to  Estates  Tail  in  Advowsons. 

32.  In  the  construction  of  this  act  every  person  claiming  a  when  person 
right  to  present  to  or  bestow  any  ecclesiastical  benefice,  as  patron  cJ***"*"^  «v«i- 

M.t  t»    y  •  #»  •  .11.1.       TowBOii  in  re- 

thereot,  by  virtue  of  any  estate,  interest  or  right  which  the  msinder, &c  after 
owner  of  an  estate  tail  in  the  advowson  might  have  barred,  J{IJI'*i5j®bimd. 
shall  be  deemed  to  be  a  person  claiming  through  the  person 
entitled  to  such  estate  tail,  and  the  right  to  bring  any  quare 
impedit,  action  or  suit,  shall  be  limited  accordingly. 


Extreme  Period  of  Limitation  One  Hundred  Years, 
33.  Provided  always,  and  be  it  further  enacted,  that  after  the  Koadrowion  to 

""  --_-  .    Tecoven  "    '" 

yean. 


said  thirty-first  day  of  December,  one  thousand  eight  hundred  Jjo"***^*"^  ****' 
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S  Jf"  i  Will  4,  and  thirty-three,  no  person  shall  briag  any  quare  impedit  or 
0.  27,  8,  33.  other  action,  or  any  suit  to  enforce  a  right  to  present  to  or 
bestow  any  ecclesiastical  benefice,  as  the  patron  thereof,  after 
the  expiration  of  one  hundred  years  from  the  time  at  which  a 
clerk  shall  have  obtained  possession  of  such  benefice  adversely 
to  the  right  of  presentation  or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  or  of  some  person  entitled  to 
some  preceding  estate  or  interest,  or  undivided  share,  or  alter- 
nate right  of  presentation  or  gift,  held  or  derived  under  the 
same  title,  unless  a  clerk  shall  subsequently  have  obtained  pos- 
session of  such  benefice  on  the  presentation  or  gift  of  the  per- 
son so  claiming,  or  of  some  person  through  whom  he  claims,  or 
of  some  other  person  entitled  in  respect  of  an  estate,  share  or 
right  held  or  derived  under  the  same  title  (z), 

(z)  It  will  be  observed  that  there  is  no  saving  of  the  rights  of  persons 
nnder  disabilities.  It  will  8t|ll  be  necessary  to  require  abstracts  of  titles  to 
adTowsoos  to  be  carried  back  for  a  century  at  least.  (1  Dart,  V.  &  P. 
272,  4th  ed.)  An  abstract  of  title  to  an  advowson  should  be  accompanied 
with  evidence  that  the  presentations  have  from  time  to  time  been  made  by 
the  persons  appearing  to  be  the  owners  of  the  adyowson.  Sir  W.  Black- 
stone  observes,  that  instances  are  not  wanting,  wherein  two  successive 
incumbents  have  continued  for  upwards  of  100  years  :  and  states  as  an 
instance,  that  two  successive  incumbents  of  the  rectory  of  Chelsfield-cam- 
Famborough,  in  Kent,  continued  101  years ;  of  whom  the  former  was 
admitted  in  1650,  the  latter  in  1700,  and  died  in  1751 .  (3  Chit.  BK  Comm. 
250;  Co.  Litt.  115  a.) 


At  the  end  of  the 
period  of  liinlta- 
tioo  Uie  right  of 
the  party  out  of 
poasesalon  to  t>o 
extlDgubhed. 


Effect  of  tbia 
sectluu. 


Natnre  of  the 
Interest  of  the 
penon  in  powes- 
■Ion. 


Final  Extinction  of  Right, 

34.  At  the  determination  of  the  period  limited  bj  this  act  to 
any  person  for  making  an  entry  or  distress,  or  bringing  any 
writ  of  quare  impedit  or  other  action  or  suit,  the  right  and  title 
of  such  person  to  the  land,  rent  or  advowson,  for  the  recovery 
whereof  such  entry,  distress,  action  or  suit  respectively  might 
have  been  made  or  brought  within  such  period,  shall  be  extin- 
guished (a). 

(a)  This  section  of  the  act  is  new  in  principle,  as  the  former  statutes  of 
limitation  were  held  not  to  bar  the  riffht  but  merely  the  remedy;  but  this 
bars  the  right  as  well  as  the  remedy.  (See  1  Wms.  Saund.  283  a,  n.;  2  B. 
&  Ad.  413;  1  B.  &  Aid.  93;  1  Ld.  Raym.  422.)  The  old  Statute  of  Limi- 
tations was  held  to  operate  as  an  extinguishment  of  the  remedy  of  the 
one  and  not  as  giving  the  estate  to  the  other,  where  one  heir  in  gavelkind 
had  disseised  the  other,  and  been  in  the  sole  possession  sixty-two  years. 
( 1  BI.  R.  678. )  The  old  statutes  only  barred  the  remedy,  but  did  not  touch 
the  right ;  possession  at  all  times  gave  a  certain  right,  but,  nnder  the  new 
act,  when  the  remedy  is  barred,  the  right  and  title  of  the  real  owner  are 
extinguished,  and  are  in  effect  transferred  to  the  person  whose  possession 
is  a  bar.  {Incorporated  Society  v.  Itichurds^  1  Dru.  &  War.  289.)  The 
effect  of  the  act  is  to  make  a  parliamentary  conveyance  of  the  land  to  the 
person  in  possession  after  the  statutory  period  has  elapsed.  (^Per  Parlce, 
B.,  Doe  V.  Sumner,  14  M.  &  W.  42.) 

It  has  been  suggested  that  the  title  gained  by  a  wrongdoer  who  has  been 
in  possession,  which  may  be  limited  bv  rights  yet  remaining  unextinguished, 
is  commensurate  with  the  interest  which  the  rightful  owners  have  lost  by  the 
operation  of  the  statute,  and  must  therefore  have  the  same  legal  character 
and  be  freehold,  leasehold  or  copyhold  accordingly.  ( Darb.  &  Bos.  Stat.  Lim. 
390.)    Mr.  Hayes*  view  is  as  follows:  **  The  wrongdoer  must  be  considered 


Limitation  of  Time  for  the  Recovery  of  Land  or  Rent. 

according  to  the  principle  of  the  old  law  as  claiming  generallj,  and  therefore 
fts  claiming  the  absolute  property  (unless  indeed  he  expressly  qnallf  j  his 
claim),  and  the  sCatute  as  merely  diminishing  from  time  to  time  the  danger 
of  eviction,  till  at  length  his  originally  precarions  fee  becomes,  by  the  ex- 
clusion of  every  stronger  claim,  a  firm  inheritance.*'  (1  Ilayes,  Con  v.  270, 
oth  ed.)  The'lAtter  view  seems  to  be  taken  by  Mr,  Dart  ( Vend.  &  Purch. 
370,  4th  ed.)    See  further  an  article,  11  Jur.,  N.  S.  151  (Part  2). 

A  person  in  possession  of  land  without  other  title  has,  even  before  time 
has  run  in  his  favour  nnder  this  statute,  a  devisable  interest.  (^A$her  v. 
Wkitloek,  L.  R.,  1  Q.  B.  1 ;  Xeeffe  v.  Kir  by,  6  Ir.  C.  L.  R.  591;  Clarke  v. 
Clarke,  1.  R.,  2  C.  L.  395.) 

Before  this  statute  twenty  years'  possession  gave  a  primd  facie  title 
against  every  one,  and  a  complete  title  against  a  wrongdoer  who  could  not 
show  any  right,  even  if  such  wrongdoer  had  been  in  possession  many  years, 
provided  they  were  less  than  twenty.  (Doe  d.  Harding  v.  Cooke,  7  Bing. 
M6;  see  ante,  p.  152.)  And  the  effect  of  this  section  would  probably  be 
to  give  the  right  to  the  possessor  for  twenty  years  even  against  the  party  in 
whom  the  legal  estate  formerly  was,  and,  but  for  the  act  would  still  be, 
where  be  had  not  obtained  the  possession  till  after  the  twenty  years,  but 
then  it  is  apprehended  that  snch  twenty  years'  possession  mnst'be  either 
by  the  same  person  or  by  several  persons  claiming  one  from  the  other 
by  descent,  will  or  conveyance.  {Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945, 
952.) 

In  ejectment  the  lessor  of  the  plaintiff  relied  on  her  own  possession  for 
thirteen  years,  and  her  husband's  before  her  for  eighteen  years,  but  in  so 
doing  showed  that  her  husband  died  leaving  children.  The  defendant,  in 
whom  the  legal  estate  was  before  the  twenty  years,  had  turned  the  lessor  of 
the  plaintiff  out  of  possession.  It  was  held,  first,  that  the  possession  of  the 
lessor  of  the  plaintiff,  not  being  connected  by  right  with  that  of  her  hus- 
band, sect.  34  of  Stat.  3  &  4  WUl.  4,  c  27,  did  not  give  her  the  right  of  pos- 
session against  the  defendant.  {Doe  d.  Carter  v.  Barnard,  13  Q.  B.  945; 
18  Lu  J.,  Q.  B.  306.  See  Doe  d.  Humphrey  v.  Martin,  1  Car.  &  M.  82  % 
Doe  d.  Hvghes  v.  Dyball,  3  Car.  &  P.  610.)  Possession  is  prima  facie 
evidence  of  title,  and,  no  other  interest  appearing  in  proof,  evidence  of  a 
seisin  in  fee.  But  in  this  case  the  lessor  of  the  plaintiff  not  only  proved 
her  own  possession,  but  that  of  her  husband  before  her,  for  eighteen  years, 
which  was  primd  fade  evidence  of  his  seisin  in  fee;  and  as  he  died  in  pos- 
session, and  left  children,  it  was  primd  facie  evidence  of  the  title  of  the 
heir,  against  which  the  possession  of  the  lessor  of  the  plaintiff  for  thirteen 
years  could  not  prevail;  and  therefore  she  had  proved  the  title  to  be  in 
another,  of  which  the  defendant  was  entitled  to  take  advantage. 

Though  by  this  section  the  right  is  extinguished  at  the  end  of  twenty 
years,  still  adverse  possession  by  a  succession  of  independent  trespassers 
for  a  period  exceeding  twenty  years  confers  no  right  on  any  one  of  them 
who  has  not  himself  bad  twenty  years'  uninterrupted  possession,  except  as 
furnishing  a  defence  to  a  trespasser  in  jiossession  against  an  action  by  the 
rightful  owner.  {Dixon  v.  Gayfere,  17  Beav.  421 ;  23  L.  J.,  Chan.  60.) 
After  both  the  trustees  and  cestui  que  trutt  had  been  out  of  possession 
more  than  twenty  years,  an  ejectment  was  brought  by  A.  B.,  the  heir  of  the 
bespasser,  in  the  name  of  the  trustee,  and  he  obtained  judgment  Tbo 
trustee,  who  disclaimed  all  personal  interest,  then  instituted  a  suit  seeking 
to  have  the  rights  declared  as  between  the  rightful  owner  and  the  heir  of 
the  trespasser,  and  the  court  by  its  receiver  took  possession.  A.  B.  after- 
wards instituted  a  suit  against  the  trustee  and  the  rightful  owner  to  recover 
the  property.  It  was  held  that,  the  court  being  in  possession,  this  statute 
had  conferred  no  right  and  did  not  apply,  and  that  the  court  was  bound  to 
ascertain  and  declare  the  rights  of  the  parties  as  if  the  statute  did  not  exist. 
{lb.)  The  Master  of  the  lioUs  put  the  case  of  a  series  of  trespassers,  each 
adverse  to  one  another  and  to  the  rightful  owner,  taking  and  keeping  pos- 
session of  an  estate  in  succession  for  various  periods,  each  less  than  twenty 
years,  but  exceeding  in  the  whole  twenty  years:  and  he  said  *^At  law,  no 
doubt,  the  person  possessed  of  the  legal  estate  would  obtain  possession,  or  if 
the  legal  estate  could  not  be  shown  to  be  in  anyone,  the  last  possessor,  that  is, 
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the  person  actually  in  possession,  woald  hold  the  property;  bat  not  by 
reason  of  the  validity  of  his  own  title,  bat  by  reason  of  the  infirmity  of  the 
title  of  the  claimants."  (17  Beav.  430.)  This  opinion  as  to  the  legal 
rights  of  the  parties  was  doubted  by  Cockhnm,  C.  J.  (^Aslter  v.  Whitlock, 
L.  R.,  1  Q.  B.  4.)  It  seems  that  in  such  a  case  the  first  adverse  possessor 
might  maintain  ejectment  against  a  subsequent  possessor,  by  whom  he  has 
been  expelled.  (Dart,  V.  &  P.  871,  4th  ed. ;  Darb.  &  Bos.  Stet.  Linu 
392.) 

The  court  will  compel  a  purchaser  to  take  a  title  depending  upon-  parol 
evidence  of  adverse  possession  under  this  statute.  A  testator  by  his  last 
will  and  testament,  after  appointing  certain  lands  to  his  eldest  son,  George, 
gave  all  the  residue  of  his  real  estate  among  his  six  yonnger  sons,  subject 
to  the  payment  of  his  debts  and  some  charges.  Shortly  afterwards,  he  ob- 
tained a  conveyance  of  certain  freehold  property,.which  was  the  subject  of 
the  controversy  in  the  present  suit,  and  died  without  having  altered  in 
any  respect  or  republished  his  will,  leaving  his  eldest  son  of  full  age.  Upon 
the  death  of  the  testator,  in  1791,  the  six  younger  sons  entered  into  the 
possession,  inter  alia,  of  the  after-acquired  property,  and  so  continued  until 
the  present  time:  George,  the  eldest  son,  died  in  1819,  leaving  an  infant 
heir.  It  did  not  appear  that  any  claim  was  ever  made  on  the  part  of 
George  during  his  life  or  after  his  death  by  his  heir  at  law,  and  the 
younger  sons  continued  during  the  entire  of  such  period  in  the  undisturbed 
enjoyment  of  the  property.  In  1839,  the  premises  were  sold  under  a 
decree  of  the  court,  pronounced  in  a  suit  instituted  by  a  judgment  creditor 
of  the  testator,  in  which  suit  the  infant  heir  was  a  party  defendant.  Sub- 
sequently to  this  sale  the  heir  died,  and  the  suit  was  not  revived  against 
the  next  heir.  The  abstract  of  title  stated  all  the  above  matters,  and  was 
verified  by  two  affidavits  deposing  as  to  the  fact  of  the  possession  and  receipt 
of  rent  by  the  younger  sons :  it  was  held,  upon  objections  to  the  title  on  the 
part  of  the  purchaser,  that  by  the  operation  of  this  statute,  such  a  title  had 
been  created  as  the  purchaser  was  bound  to  take.  {Scott  v.  Nixon,  3  Dm. 
&  War.  388.)  In  tne  subsequent  case  of  Tut  hill  v.  Rogers  (6  Ir.  £q.  B. 
441 ;  1  Jones  &  L.  86),  SvgdeUj  L.  C,  observed,  that  the  above  decision 
had  been  acquiesced  in,  and  in  conformity  with  it  he  should  be  compelled 
in  principle  to  adopt  the  same  construction  against  the  rights  of  the  crown, 
if  the  case  came  within  the  provisions  of  the  act  48  Geo.  8,  c.  47,  by  which 
the  right  of  the  crown  is  barred,  and  the  estate  actually  transferred  and 
vested  in  the  person  who  has  held  adverse  possession  for  sixty  years. 
(See  Lethhridge  v.  Kirkman,  25  L.  J.,  Q.  B.  84;  Moulton  v.  EdmoncU,! 
De  G.,  F.  &  J.  260.) 

The  effect  of  this  and  the  second  section  as  to  land,  is,  that  after  twenty 
years'  possession  adverse  to  a  title  it  is  extinguished,  so  that  it  cannot  be 
revived  or  re-vested  by  a  re-entry  after  that  period,  upon  the  doctrine  of 
remitter,  because  such  an  application  of  that  doctrine  requires  that  the 
former  title  should  be  in  existence,  at  the  time  of  the  re-entry,  and  the  ex- 
press provision  in  the  statute  that  no  person  shall  be  deemed  in  possession 
of  lands  merely  by  reason  of  an  entry  thereon,  applies  to  cases  of  such  re- 
entry.   iBrasHngton  v.  Llewellyn,  27  L.  J.,  Kx.  297;  1  F.  &  F.  27.) 

Tne  operation  of  this  section  in  extinguishing  the  right  to  rents  was 
doubted  m  Hanks  v.  Palling  (6  £1.  &  Bl.  659),  but  there  appears  to  be  no 
Bufiicient  foundation  for  this  doubt    (Sugd.  R.  P.  Stat.  9.) 

Where  a  Statute. of  Limitations  extinguishes  the  right  and  does  not 
merely  bar  the  remedy,  the  defence  under  such  statute  need  not  be  pleaded 
specially,  and  therefore  in  an  action  of  replevin  evidence  of  the  hpse  of 
twenty  years  since  the  last  payment  of  rent  may  be  given  under  a  plea  in 
bar  of  non  tenuit,  {De  Beauvoir  v.  Owen,  L.  J.  1850,  Ex.  Ch.  177;  5 
Exch.  166;  Owen  v.  Be  Beauvoir,  16  Mees.  &  W.  547.) 

The  appointment  of  receivers  in  a  suit  in  chancery,  at  the  instance  of 
judgment  creditors  of  a  former  owner,  is  not  such  an  interruption  of  posses- 
sion as  will  prevent  an  indefeasible  title  being  acquired  by  an  adverse  pos- 
session for  twenty  years  under  this  section.  {Groome  v.  Blake,  8  Ir.  C. 
L.  B.  428.) 
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Receipt  of  Rent.  '/^S.*' 

35.  The  receipt  of  the  rent  payable  by  any  tenant  from  year  Beoei  t  of  re 
to  year,  or  other  lessee,  shall,  as  against  such  lessee  or  any  per-  be  deemed  receipt 
son  claiming  under  him  (but  subject  to  the  lease),  be  deemed  **'  p^*"- 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of 
this  act. 


9-  Abolition  of  Real  and  Mixed  Actions,  S^c, 

.  36.  No  writ  of  right' patent,  writ  of  right  quia  dominus  re-  Beai  and  mixed 
misit  curiam,  writ  of  right  in  capite,  writ  of  right  in  London,  SS?"  J^i"?***** 
writ  of  right  close,  writ  of  right  de  rationabili  parte,  writ  of  December,  issi. 
right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de  ra- 
tionalibds  divisis,  writ  of  right  of  ward,  writ  de  consuetudinibus, 
et  servitiis,  writ  of  cessavit,  writ  of  escheat.,  writ  of  quo  jure, 
writ  of  secta  ad  molendinum,  writ  de  essendo  quietum  de  theo- 
Ionia,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
pennittat,  writ  of  formedon  in  descender,  in  remainder,  or  in 
reverter,  writ  of  assize,  of  novel  disseisin,  nuisance,  darrein  pre- 
sentment, juris  utrum,  or  mort  d'ancestor,  writ  of  entry  sur 
disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in  the 
post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation, 
dum  fiiit  non  compos  mentis,  dum  fuit  infra  setatem,  dum  fuit 
in  prisona,  ad  communem  legem,  in  casu  proviso,  in  consimili 
casu,  cni  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui 
ante  divortium,  writ  of  entry  sur  abatement,  writ  of  entry  quare 
ejecit  infra  terminum,  or  ad  terminum  qui  praeteriit,  or  causa 
matrimonii  pnelocuti,  writ  of  aiel,  besaiel,  tresaiel,  cosinage,  or 
onper  obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ 
of  quod  ei  deforceat,  writ  of  covenant  real,  writ  of  warrantia 
chartae,  writ  of  curia  claudenda,  or  writ  per  quae  servitia,  and 
no  other  action  real  or  mixed  (except  a  writ  of  right  of  dower, 
or  wi-it  of  dower  unde  nihil  habet  {b)  or  a  quare  impedit  (c),  or 
an  ejectment  (ef)  ),  and  no  plaint  in  the  nature  of  any  such  writ 
or  action  ^except  a  plaint  for  freebench  or  dower),  shall  be 
brought  after  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-four. 

(jb)  The  right  to  bring  real  actions  is  preserved  for  a  limited  time  by 
sections  37  and  38  {post).  (See  Davies  v.  Lawndes,  6  Man.  &  Gr.  629;  1 
Phill.  C.  C.  328 ;  and  also  NesHt  v.  Rlshton,  11  Ad.  &  Ell.  244 ;  6  Ad.  & 
£IL  103 ;  9  Ad.  &  Ell.  426 ;  2  P.  &  D.  706.)  It  seems  that  an  action  of 
debt  does  not  necessarily  lie  for  rent  in  conseqnence  of  the  abolition  of  real 
actions.     (  Vorley  t.  Leight  2  Exch.  460.) 

By  the  Common  Law  Procedure  Act,  1860,  28  &  24  Vict.  c.  126,  s.  26,  ivmer,  writ  of 
no  writ  of  right  of  dower  or  writ  of  dower  unde  nihil  habet,  and  no  plaint  ^g^^  o'  dower 
for  freebench  or  dower  in  the  nature  of  any  such  writ,  and  no  qtuire  impedit  Jb?itohS*by1»& 
shall  be  brought  after  the  commencement  of  this  act  ( 10th  October,  1860 ),  24  Vict  c  126, 
in  any  court  whatsoever,  but  where  any  such  writ,  action,  or  plaint  would  s.  86. 
now  lie,  either  in  a  superior  or  in  any  other  court,  an  action  may  be  com- 
menced by  writ  of  summons  issuing  out  of  the  Court  of  Common  Pleas,  in 
the  same  manner  and  form  as  the  writ  of  summons  in  an  ordinary  action, 
and  upon  such  writ  shall  be  indorsed  a  notice  that  the  plaintiff  intends  to 
declare  in  dower  or  for  freebench,  or  in  qiuire  impedit,  as  the  case  may  be. 
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8  <^  4  WiU,  i, 
e.  27,  t.  36. 


Dower. 


Equitable  relief  in 
caM  of  dower. 


Plea  of  pnrcIiMe 
for  valoable  con- 
sideration without 
notice. 


Quart  imjptdil. 


Limitation  of  Actions  and  Suits, 

The  serrice  of  the  writ,  appearance  of  the  defendant,  proceedings  in  default 
of  appearance,  pleadings,  indement,  execntion,  and  all  other  proceedings 
and  costs  upon  such  writ  shall  be  subject  to  the  same  mles  and  practice,  as 
nearly  as  maj  be,  as  the  proceedings  in  an  ordinary  action  commenced  by 
writ  of  summons;  and  the  provisions  of  "The  Common  Law  Procedure  Act, 
1852,"  and  of  "  The  Common  Law  Procedure  Act,  1854,"  shall  apply  to 
the  writ  and  pleadings  and  proceedings  thereupon.  (23  &  24  Vict  c.  126, 
8.  27.) 

A  writ  of  right  of  dower  laid  when  a  widow  had  dower  of  part  of  the  lands 
in  the  same  vill,  for  then  she  could  not  have  dower  unde  nihil  habet  against 
the  same  tenant.  (Com.  Dig.  Dower  (G.  1).  See  Roscoe  on  Real  Actions, 
29.)  Dower  unde  nihil  habet  was  a  writ  of  right  in  its  nature,  and  lay  in 
all  cases  where  a  woman  had  a  right  of  dower,  except  where  she  had  part 
from  the  same  tenant  in  the  same  vill  where  she  then  demanded  it.  (Com. 
Dig.  Dower  (6.  2).  See  Roscoe  on  Real  Actions,  89;  2  Wms.  Sannd.  43 
— 45  d,  notes;  Roper  on  Husband  and  Wife,  by  Bright,  pp.  391  —481 ,  where 
the  mode  of  proceeding  is  fully  explained.)  And  a  plaint  in  the  nature 
of  a  writ  of  dower  lay  in  the  manor  court.  (4  Rep.  30  b.  See  Rese  v. 
Coggan,  6  East,  431,  n. ;  Scott  t.  Kettlewell^  19  Yes.  835 ;  Widowson  v. 
Earl  of  Harrington^  1  Jac.  &  Walk.  532;  1  Scriven  on  Cop.  562,  et  seg,, 
3rd  ed.) 

To  entitle  a  woman  to  damages  in  dower,  it  must  be  alleged  and  prored 
that  the  hasband  died  seised  of  an  estate  of  inheritance.  (Jones  y.  Janes, 
2  C.  &  J.  601;  S.  a,  2  Tyrw.  631.) 

Courts  of  equity  show  great  indulgence  to  a  dowress  on  account  of  the 
ereat  difficulty  of  determming  ^  priori  whether  she  could  recover  at  law. 
Ignorant  of  all  the  circumstances,  and  the  person  against  whom  she  seeks 
relief  having  in  his  possession  all  the  information  necessary  to  enable  her 
to  establish  her  rights.  (6  Yes.  89.)  Therefore  a  court  of  equity  will 
assist  a  woman  claiming  dower,  by  putting  out  of  her  way  a  term  which 
prevents  her  obtaining  possession  at  law ;  but  that  is  only  as  against  an 
neir;  {Lord  Dudley  and  Ward  v.  Lady  Dudley,  Prec.  Ch.  241;)  or 
volunteer  not  a  purchaser;  {Lady  Radnor  v.  Rotherham^  Prec.  Ch.  65; 
but  see  Williams  v.  LambOf  3  Br.  C.  C.  264,  and  note  by  Eden ;)  Uie  heir 
or  volunteer  being  considered  as  claiming  in  no  better  right  than  she  does  ; 
and  see  mikins  v.  Lynch  (1  Hayes'  Ir.  Rep.  98).  If  the  right  to  dower 
is  not  controverted,  the  Court  of  Chancery  nas  a  concurrent  jurisdiction. 
{Mundy  v.  Mundy,  2  Yes.  jun.  122.)  But  where  there  was  any  doubt 
as  to  the  legal  right  to  dower,  the  practice  of  the  Court  of  Chancery 
formerly  was  to  put  the  widow  to  bring  her  writ  of  dower  at  law.  (D*Arcy 
y.  Blake  J  2  Sch.  &  Lef.  391.)  But  it  appears  that  now  the  court  will  itself 
determine  the  legal  right.    (1  Dan.  Ch.  Pr.  1085,  5th  ed.) 

Upon  the  point  whether  a  plea  of  a  purchase  for  valuable  consideration 
without  notice  be  an  answer  to  a  bill  by  a  dowress  against  a  bond  fide  pur- 
chaser. Lord  Thurlow  heM,  that  sach  a  plea  would  bar  an  equitable^  but 
not  a  legal  title ;  (  Williams  v.  Lambe^  3  Br.  C.  C.  264 ;)  which  was  fol- 
lowed in  Collins  v.  Archer  (1  Russ.  &  M.  292),  where  it  was  held,  that 
such  a  plea  would  not  be  available  against  a  legal  title  on  a  bill  filed  for 
on  account  of  tithes.  But  this  has  been  disapproved  of,  and  is  opposed  to 
later  decisions.  (See  Payne  v.  Compton^  2  Y.  &  Coll.  457;  Bowen  ▼. 
Ucansy  2  J.  &  Lat.  263;  Att-Oen,  v.  Wilkins,  17  Beav.  285 j  Sugd.  Y,& 
P.  1071,  nth  ed.;  1  Story's  Eq.  Jurisp.  510—612.) 

If  the  wife  be  divorced  h  mensa  et  thoro,  a  court  of  equity  ^dll  not 
assist  her  in  recovering  dower,  but  leave  her  to  her  remedy  atlaw.  (  Shuts 
V.  Shuts,  Prec.  Chan.  Ill;  Shelf ord  on  the  Law  of  Marriage  and  Divorce, 
420.) 

As  to  the  recovery  of  arrears  of  dower,  see  3  &  4  Will.  4,  c.  27,  s.  41, 
post.  And  as  to  the  law  of  dower  generally,  see  the  notes  to  3  &  4  WilL 
4,  c  105,  post. 

{o)  In  a  proceeding  by  quare  impedit  the  plaintiff  must  prove  that  he, 
or  those  under  whom  he  claims,  have  made  a  presentation  to  the  living. 
This  is  the  only  legal  evidence  of  the  right.  If  it  were  otherwise,  any 
person  might  set  up  a  claim  to  present  a  clerk  without  a  shadow  of  right, 
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aod  coatraiy  to  reason  and  commoii  sense.    (^Oook  t.  ElpMn,  5  Bligh,  S  f  ^  Will.  4, 
K.  S.  126.)    In  another  case,  where  a  party  claimed  to  present  in  the  fonrth     e.  27,  $.  36. 

tam  in  right  of  one  of  fonr  coparceners,  it  was  held  soflicient  to  allege  in ~ 

the  declaration  a  presentation  by  the  ancestor  under  whom  all  the  coparce- 
ners claimed.  {Onlly  and  others  t.  Bishop  of  Exeter ,  10  B.  U  Cr.  584; 
5  Bing.  171;  see  2  M.  &  P.  105;  4  Bing.  525.)  An  adrowson  descended 
to  foar  eoparceners,  A.,  B.,  C.  and  D.,who  agreed  to  present  in  succession, 
arcording  to  their  seniority.  When  the  third  turn  came,  C.  had  died, 
leaving  two  co-heirs,  E.  and  F.,  between  whom  the  right  to  present  was 
diqmtcd.  F.,  however,  presented,  and  on  the  next  avoidance  £.  presented. 
It  waa  held  that  the  presentation  b^  £.  and  F.  were  to  be  counted, 
thoogh  they  were  usurpations  on  the  nghts  of  F.  and  D.  respectively,  and 
that  on  the  seventh  avoidance  F.  woold  be  again  entitled  to  present. 
{Richards  ▼.  Earl  of  MacclesJUld,  7  Sim.  257.  See  Puhe  v.  Bishop  of 
Bath  and  Wells,  Bac.  Abr.  tit.  Joint  Tenants  (H.),  vol.  iv.  p.  482,  7th 
edit) 

In  qnare  impedit  the  ordinary  could  not  counterplead  the  patron's  title 
by  setting  up  title  in  the  Queen  by  lapse.  {Stone  v.  Bishop  of  mnchester, 
9  C.  B.  62.)  It  was  not  competent  to  the  bishop  to  dispute  the  title  of  the 
patron,  at  least  before  collation,  as  two  persons  are  never  permitted  to  dis- 
pate  concerning  the  title  of  a  third  in  his  absence.  {Apperley  v.  Bishop 
of  Hereford f  3  Moore  &  Scott,  102.  See  Elcis  v.  Arahhishop  of  York^ 
Hob.  316;  and  the  1st  resolution  in  Holland'' s  ease,  4  Rep.  75  b.)  As  to 
a  right  of  nomination  by  a  majority,  see  Earl  Harrington  v.  Bishop  of 
Lichfield,  4  Bing.  N.  C.  77;  7  Scott,  371.  If  a  deanery  is  in  the  presen- 
tation of  the  crown  as  patron,  or  if  the  crown  has  a  right  to  nommate  a 
person  to  the  chapter,  to  be  by  them  presented  to  the  bishop  for  institution 
to  the  deanery,  (a  right  of  which  many  instances  occur,  and  which  is  fully 
recognized  in  the  books,)  the  proper  remedy  to  admit  the  nominee  of  the 
crown  ia  by  guare  impedit,  and  the  Court  of  Queen's  Bench  never  inter- 
feres by  mandamus  when  that  writ  lies.  (^Reg,  v.  Chapter  of  Exeter,  12 
Ad.  &  E.  512;  see  p.  534.) 

By  statute  4  &  5  Will.  4,  c.  39,  costs  might  be  recovered  in  actions  of 
qvare  impedit,  and  if  plaintiff  was  nonsuited,  &c.,  the  defendant  was,  with 
the  exception  mentioned  in  the  act,  to  have  judgment.    A  bishop  who  was  ' 

a  defendant  in  qnare  impedit^  who  failed  upon  demurrer,  might  be  ex- 
empted from  costs  by  the  certificate  of  the  court  under  that  act.  (  Edwards 
T.  Bishop  of  Exeter,  a  Bing.  N.  C.  146;  7  Scott,  652,  679.) 

(jd)  An  ejectment  is  a  possessory  action,  wherein  the  title  to  lands  and  i^ectment. 
tenements  may  be  tried,  and  the  possession  recovered  in  all  cases  where  the 
party  claiming  title  has  a  right  of  entry,  whether  such  title  be  to  an  estate 
in  fee,  fee  teil,  for  life  or  for  years.  (See  15  &  16  Vict.  c.  76,  ss.  168—221; 
17  &  18  Vict,  c  125,  8.  93;  2  Archbold*s  Pr.,  by  Prentice,  1015—1080 
{I2th  ed.).) 


Saving  Clauses, 

87.  Provided  always,  and  be  it  further  enacted,  that  when  on  Real  actions  may 
the  said  thirty-first  day  of  December,  one  thousand  eight  hun-  Se\?"jSne?i8M. 
dred  and  thirty-four,  any  person  who  shall  not  have  a  right  of 
entiy  to  any  land  shall  be  entitled  to  maintain  any  such  writ  or 
action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action 
may  be  brought  at  any  time  before  the  first  day  of  June,  one 
thousand  eight  hundred  and  thirty-five,  in  case  the  same  might 
have  been  brought  if  this  act  had  not  been  made,  notwithstand- 
ing the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired  (c). 

(e)  See  Foot  v.  Collins,  1  My.  &  Cr.  260. 
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Limitation  of  Actions  and  Suits, 

38.  Provided  also,  and  be  it  further  enacted,  that  when,  on 
the  said  first  day  of  June,  one  thousand  eight  hundred  and 
thirty-five,  any  person  whose  right  of  entry  to  any  land  shall 
have  been  taken  away  by  any  descent  cast,  discontinuance  or 
warranty,  might  maintain  any  such  writ  or  action  as  aforesaid 
in  respect  of  such  land,  such  writ  or  action  may  be  brought 
after  the  said  first  day  of  J  une,  one  thousand  eight  hundred  and 
thirty-five,  but  only  within  the  period  during  which,  by  virtue 
of  the  provisions  of  this  act,  an  entry  might  have  been  made 
upon  the  same  land  by  the  person  bringing  such  writ  or  action 
if  his  right  of  entry  had  not  been  so  taken  away  (/). 

(/)  The  rights  preserred  by  this  saving  were  reqaired  to  be  enforced 
within  the  time  allowed  bj  the  act,  where  a  right  of  entr^  existed.  By  a 
will  in  1789,  an  estate  was  devised  to  A.  6.  M.  for  life,  with  remainder  as 
he  should  bj  deed  or  will  appoint;  and  in  defaalt  of  appointment,  remainder 
to  the  heirs  of  his  body,  with  remainder  over.  In  1790,  A.  6.  M.  levied  a 
fine  to  the  use  of  himself  in  fee,  and  afterwards  died  without  issue:  it  waa 
held  in  an  ejectment  bv  the  lessors  of  the  plaintiff,  claiming  as  heirs  at  law 
of  A.  G.  M.,  that  the  fine  created  a  discontinuance,  and  gave  a  tortious  fee 
to  A.  6.  M.,  and  that  his  heir  at  law  was  consequently  entitled  to  recover 
in  ejectment,  the  remainders  over  being  divested,  and  the  rights  of  the  re- 
maindermen only  capable  of  beinj^  enforced  by  real  action.  In  such  a  caae 
this  section  preserves  the  right  of  Uie  remainderman  to  bring  a  formedoii. 
(See  Ihe  d.  Gilbert  v.  Boss,  7  Mees.  &  W.  102;  Seymour* 9  case,  10  Rep,. 
96  a;  Doe  d.  Cooper  v.  Unch,  4  B.  &  Ad.  283;  I  Nev.  &  M.  130;  Doe  d. 
Jones  V.  Jones,  1  B.  &  C.  238;  2  D.  &  R.  373;  Sugd.  V.  &  P.  613  (11th  ed.); 
1  Hayes,  Conv.  237,  5th  ed.)  See  further,  as  to  proceedings  in  formedon, 
Tolson  V.  Watson,  8  Bing.  N.  C.  770;  Tolson  v.  Fishery  3  Bing.  N.  C. 
783;  4  Scott,  569;  Tolson,  dem.,  Watson,  ten.,  6  Scott,  77. 


KodflMent, 
warranty,  &e.  to 
iMtr  a  right  of 
eatiy. 


Descent. 


Descent  cast.  Discontinuance  and  Warranty. 

89.  No  descent  cast,  discontinuance,  or  warranty  {g\  which 
may  happen  or  be  made  after  the  said  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  shall  toll 
or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land. 

(^)  A  mere  entry  is  not  possession.  Continual  or  other  claim  will  no 
longer  preserve  any  right  of  entry,  or  distress  or  action.  (^Ante,  sects.  10, 
11,  p.  179.)  By  the  common  law,  descents  of  corporeal  inheritances  in  fee 
simple  took  away  the  entry  of  the  party  who  had  right  (Litt  s.  385);  as 
if  a  disseisor  died  seised,  and  the  lands  descended  to  his  heir,  the  entry  of 
the  disseisee  was  thereby  taken  away  unless  there  had  been  a  continaal 
claim  (Litt.  s.  414);  and  the  like  law  was  of  an  abatement  and  intrusion, 
and  of  the  feoffees  or  donees  of  abators  or  intruders.  But  by  stat.  32  Hen. 
8,  c.  33,  the  ''dying  seised  of  any  disseisor  of  and  in  any  lands,  &c.,  having 
no  title  therein,  shall  not  be  deemed  a  descent  to  take  away  the  entry  of  the 
person  or  his  heir,  who  had  lawful  title  of  entry  at  the  time  of  the  descent, 
unless  the  disseisor  has  had  peaceable  possession  for  five  years  next  after 
the  disseisin,  without  entry  or  continual  claim  by  the  person  entitled."  If 
a  disseisor  died  after  five  years'  quiet  possession,  and  the  disseisee  entered, 
the  heir  of  the  former  might  have  maintained  an  ejectment,  for  the  right 
of  possession  belonged  to  him,  although  the  mere  right  was  in  the  disseisee. 
(^Smyth  V.  Tyndall,  2  Salk.  685.)  The  doctrine  of  descent  cast  did  not 
apply,  if  the  claimant  was  under  any  legal  disabilities  during  the  life  of  the 
ancestor,  either  of  infancy,  coverture,  imprisonment,  insanity,  or  being  out 
of  the  realm ;  because  in  all  these  cases  there  was  no  laches  or  neglect  in 
the  claimant,  and  therefore  no  descent  took  away  his  entry  (Litt.  1.  3,  c. 
6);  nor  did  it  affect  copyhold  or  customary  estates,  where  the  freehold  is  in 
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the  Uxd  (^Doe  d.  Cook  t.  Dantergy  7  East,  299);  nor  cases  where  the  party  3  >  4  Will.  4 
has  not  aoj  remedy  bat  by  entry  as  a  devisee.    (Co.  litt  240  b;  7  East,      e  27  s  B9  ' 
321.     On  descent  cast,  see  Co.  Litt.  237  b;  Bac.  Abr.  Descent  (F)  (G)  (H);  — '• — *—^ — — 
Com.  Dig.  Descent  (D);  Boscoe  on  Real  Actions,  81 — 87;  Adams  on 
Ejectment.) 

A  digeantinManee  of  estates  in  lands  and  tenements  is  defined  by  Lord  DiMontiiiuaiice. 
Colte  to  be  ''An  alienation  made  or  suffered  by  tenant  in  tail,  or  by  any 
that  IS  seised  in  auter  droit,  whereby  the  issue  in  tail,  or  the  heir  or  snc- 
cessGT,  or  those  in  reversion  or  remainder,  are  driven  to  their  action  and 
cannot  enter."  (Co.  Litt.  325  a.)  At  common  law,  an  estate  might  be 
disoontinaed  five  ways: — 1.  By  feoffment  2.  By  fine.  3.  By  common 
recovery.  4.  By  confirmation:  and  5.  By  release  with  warranty.  A  grant 
by  deed  or  fine,  of  sach  things  as  lie  not  in  livery  (Litt.  s.  618;  Co.  Litt. 
^2  a),  does  not  work  any  discontinuance.  A  feoffment  made  after  Ist 
October,  1845,  has  no  tortious  operation.    (8  &  9  Vict.  c.  106,  s.  4.) 

A  discontinuance  of  an  estate  tail  could  only  be  made  by  a  tenant  in  tail 
in  possession  (^Doe  d.  Janes  v.  Jones,  1  Bam.  &  Cress.  243) ;  and  where 
tenant  for  life  joined  with  a  remainderman  in  tail  in  making  a  lease  for 
Uvea,  it  was  held  not  to  create  a  discontinuance.  (^Trevilian  v.  LaTte,  Cro. 
Eliz.  56.  See  1  Rep.  76  a;  Litt.  s.  658 ;  Co.  Litt  325  a.)  But  the  exist- 
ence of  a  term  of  years  prior  to  the  estate  of  a  tenant  in  tail  did  not  prevent 
a  fine  levied  by  him  from  operating  as  a  discontinuance;  thus,  where  lands 
were  limited  to  A.  for  five  hundred  years,  remainder  to  B.  in  tail,  remainder 
to  C.  in  tail,  reversion  to  B.  in  fee;  and  B.  levied  a  fine  with  proclamations 
to  the  use  of  himself  in  fee:  it  was  held,  that  although  the  estate  for  years 
of  A.  eontinaed,  the  estate  of  B.  was  discontinued,  and  the  remainder  in 
tail  to  C.  divested.  (Doe  v.  Flnch^  1  Nev.  &  Mann.  180;  and  see  the  notes 
to  that  case,  where  much  learning  on  the  subject  of  discontinuance,  &c.  is 
collected;  S.  C,  4  B.  &  Ad.  283.)  As  to  discontinuance,  see  Bac.  Abr.  and 
Com.  Dig.  Discontinuance;  Co.  Litt  325  a,  347  b,  and  notes  by  Butler; 
Rosooe  on  Real  Actions,  43—53;  1  Frest  on  Con  v.  and  on  Abst.  Index; 
Boper  on  Husband  and  Wife,  c.  2,  s.  2;  Doe  d.  Qilh&rt  v.  RosSy  7  Mees.  & 
W.  126. 

As  to  the  law  of  warranty,  see  Com.  Dig.  Oiiaranty  ;  Co.  Litt.  365  a,  Warrantj. 
393b,  and  notes  by  Butler;  Bac.  Abr.  Warranty/;  Shepp.  T.  181—203. 
In  a  case,  where  A.,  tenant  for  life,  remainder  to  B.  his  wife  for  life,  re- 
mainder to  the  heirs  of  the  bod^  of  B.  by  A.  to  be  begotten;  and  C.  the 
issne  of  A.  and  B.,  in  their  lifetime  levied  a  fine  come  ceo,  &c.,  without 
proclamations,  but  containing  a  clause  of  warranty;  and  C.  survived  A.  and 
B.,  and  died  leaving  iqsue  D.:  it  was  held,  that  the  right  of  entry  of  D.  was 
taken  away  by  the  effect  of  the  warranty.  {Doe  d.  Thomas  v.  Janes,  1 
Crompt  &  Jerv.  528;  8.  C,  1  Tjrrw.  506.)  By  stat  3  &  4  Will.  4,  c.  74, 
a  14,  all  warranties  of  lands  which  shall  be  made  after  the  3 Ist  December, 
1833,  by  any  tenant  in  tail  thereof,  shall  be  absolutehr  void  against  the 
issae  in  tail,  and  all  persons  whose  estates  are  to  take  effect  after  the  deter* 
mination  or  in  defeasance  of  the  estate  tail.    (See  post.) 

[Sections  40,  41,  42  of  this  act  are  inserted  pp.  236,  249, 
post."] 

10.  Limits  of  the  Act, 

Spiritual  Courts. 

43.  After  the  said  thirty-first  day  of  Decenaber,  one  thousand  ^^^^  ^ 
eight  hundred  and  thirty-three,  no  person  claiming  any  tithes,  ooutST  "* 
legacy  or  other  property,  for  the  recoveiy  of  which  he  might 
bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or 
other  proceeding  in  any  spiritual  court  to  recover  the  same  but 
within  the  period  during  which  he  might  bring  such  action  or 
8uit  at  law  or  in  equity  (A), 
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legades  bj  action 
at  law. 


Limitation  of  Actions  and  Suits* 

(A)  The  modo  of  recoveriDg  personal  legacies  in  the  ecelesiastical  conrto 
is  stated  in  3  Hagg.  Eccl.  R.  161,  162.  A  legatee  conld  not  maintain  a 
salt  in  the  ecclesiastical  court  to  recover  his  legacy  when  there  are  only 
eqnitable  and  not  legal  assets.  {Barker  y.  May,  9  B.  &  C.  489.)  See  now, 
however,  20  &  21  Vict  c.  77,  s.  23,  by  which  it  is  provided  that  the  Court 
of  Probate,  to  which  the  jarisdiction  of  the  ecclesiastical  coarts  has  been 
transferred,  shall  entertain  no  sait  for  legacies. 

No  action  at  law  lies  against  an  exccntor  for  a  pecnniarv  legacy  (Deeks 
V.  Strutt,  6  T.  R.  690.  See  Mayor  of  Southampton  v.  Orarea,  8  T.  R. 
593;  Atkin$  v.  Hilly  Cowp.  284;  JIawieesv.  Saunders,  Cowp.  289,  eontr&y, 
nor  against  an  administrator  to  recover  a  distribntive  share ;  nor  against 
his  executor,  although  he  has  promised  to  pay.  (Jones  v.  Tanner,  7  B.  & 
C.  642;  1  M.  &  R.  420.  See  Johnson  v.  Johnson,  3  Bos.  &  P.  169.)  Bat 
an  action  at  law  lies  against  an  executor  to  recover  a  specific  chattel  be- 
queathed after  his  assent  to  the  boiinest.  (Doe  v.  Gvy,  3  E^t,  120;  4  Esp. 
164;  Paramour  v.  Yardley,  Plowd.  639;  WestwUk  v.  Wyer,  4  Rep.  28  b.) 
And  under  peculiar  circamstances,  an  action  of  assumpsit  for  money  had 
and  received,  and  on  an  account  stated,  was  held  to  be  maintainable  by  a 
residuary  legatee  against  an  executor  for  the  plaintiff's  share  of  the  residue, 
"on  the  ground  of  a  certain  sum  being  received  and  retained  to  the  plain- 
tiff's use ;"  the  defendant  had  ceased  to  hold  the  money  in  his  character  o£ 
executor.  {Hart  v.  Minors,  2  Cr.  &  M.  700.)  The  plaintiff  and  three 
others  being  residuary  legatees,  the  defendants,  as  the  executors  named  ia 
the  will,  accounted  with  them;  and  having  paid  to  the  latter  the  respective 
sums  due  to  them  thereon,  took  from  them  and  from  the  plaintiff  a  release, 
but  did  not  pay  the  plaintiff  his  share,  he  having  consented  to  allow  it  to 
remain  in  their  hands :  it  was  hold,  that  the  money,  not  being  retained  by 
the  defendants  in  their  character  of  executors,  the  plaintiff  was  entitled  to 
recover  it  in  an  action  at  law.  ( Oregory  v.  Jlarman,  1  M.  &  P.  209 ;  8 
C.  &  P.  205;  77ie  Corporation  of  Clergymen's  Sons  v.  Swainson,  1  Ves.  sen. 
76;  Recch  V.  Kennegal,  lb.  123;  Rogers  v.  Soittten,  2  Keen,  698 ;  Bothe 
V.  Crampton,  Cro.  Jac.  612;  Davis  v.  Reyner,  2  Lev.  3;  Goring  v.  Goring, 
Yelv.  10;  Rann  v.  Hughes,  7  T.  R.  350,  n.;  Childs  v.  Monins,  2  Brod.  & 
Bing.  460;  6  B.  Moore,  282;  Bradley  v.  Heath,  3  Sim.  643;  Holland  ▼. 
Clark,  1  Y.  &  Coll.  N.  C.  161.  See  Wms.  Exors.  1783—1787,  eth  ed.) 
In  an  action  against  executors  upon  an  account  stated  for  a  legacy,  it  is 
competent  to  the  plaintiff  to  impeach  any  particular  item  or  items  on  the 
credit  side  of  the  account.  (Rose  v.  Savory,  2  Scott,  199;  1  Hodges,  269 ; 
Gorton  v.  Dyson,  1  Brod.  &  B.  219;  Mocrt  v.  Moessard,  1  M.  &  P.  8; 
Wasney  v.  Earnshaw,  4  Tyrw.  806;  Roper  v.  Holland,  8  Ad.  &  Ell.  99 ; 
4  Nev.  &  M.  868. )  A  testator  devised  lands  in  fee,  after  the  determination 
of  certain  life  estates,  to  A.,  B.  and  C,  as  tenants  in  common,  subject  to 
and  charged  with  the  pa3rment  of  200/.,  which  he  thereby  bequeathed  to 
and  to  be  equally  divided  among  the  children  of  his  niece.  A.  and  B., 
during  the  life  of  one  of  the  tenants  for  life,  granted  their  reversion  in  two 
undivided  third  parts  of  the  lands  to  mortgagees  for  600  years:  it  was  held, 
that  auAction  of  debt  could  not  be  maintained  against  the  termors  for  a 
share  of  the  200/.  so  bequeathed.  (Braithwaite  v.  Skinner,  6  M.  &  W. 
313.) 


Act  not  to  extend 
to  Scotland  nor  to 
advowsons  la 
Ireland. 

*  Z<|^<  present 


The  oolcnles 


Scotland  and  Ireland* 

44.  Provided  always,  and  be  it  further  enacted,  that  this  act 
shall  not  extend  to  Scotland ;  and  shall  not,  so  far  as  it  relates 
to  any  right  to  permit*  to  or  bestow  any  church,  yicarage  or 
other  ecclesiastical  benefice,  extend  to  Ireland  (t). 

(i)  The  provisions  of  3  &  4  Will,  4,  c.  27,  relating  to  advowsons,  &c., 
were  extended  to  Ireland  by  6  &  7  Vict.  c.  32,  and  7  &  8  Vict  c.  27.  See 
now  32  &  33  Vict  c.  42. 

This  act  applies  to  New  South  Wales.  (Day  v.  Day,  L.  R.,  3  P.  C.  751.) 
As  to  India,  see  Re  Peat's  Trusts,  L.  R,  7  Eq.  802;  Hay  v.  Gordon,  21 
W.  B.  11.    By  the  law  of  Lower  Canada  the  period  of  prescription  is  thirty 
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jean.    iHerrich  r.  Sixly,  L.  R.,  1  P.  C.  436;  Maedonald  r.  Lambe,  ib.    3  >  4  ji^in  4 

SS9J)  ...  •  0. 27  «.  44.  * 

A  partjr  insisting  npon  the  Statote  of  Limitations,  as  a  bar  to  a  demand  — - — *—^ — — 
against  him,  must  set  up  that  defence  npon  the  first  opportonitj;  otherwise  Pi«>diiif  tb« 
a  partj  is  contesting  a  anestion  of  right,  when  in  6ict  there  was  no  legal  Suion  to***  ^it"*' 
question  to  be  decided  ;  for  if  the  statote  be  a  bar,  the  caose  onght  to  stop  ^^  ^' 

when  the  defence  is  set  up.    (  Cottello  t.  Burke,  2  Jones  &  L.  669.) 

It  seems  that  at  law  a  defendant  maj  have  the  benefit  of  a  Statute  of  Matt  the  defence 
limitatioiis,  which  extinguishes  a  right,  without  pleading  it.  (2>0  Beauvtnr  ^  ^^^'^  ^  ^« 
T.  (heen^  5  Exch.  166.)  It  has  been  decided  in  equity  that,  npon  motion  P^'*^""^^ 
for  a  decree,  a  defendant  may  hare  the  benefit  of  3  &  4  Will.  4,  c.  27,  al- 
though it  is  onlj  set  up  by  his  affidavit  (  Green  t.  Snead,  30  Bear.  231) ; 
and  the  same  has  been  held  in  Ireland.  {Shaw  v.  Xeighran,  L  R.,  3  £q. 
574.)  In  Roeh  t.  CaUen  (6  Hare,  531),  which  was  a  case  under  3  &  4 
Wilf.  4,  c.  27,  B.  42,  Wigram,  Y.-C.,  laid  down  that  it  woidd  be  improper 
to  permit  a  defendant  at  the  hearing  of^the  cause  to  insist  upon  the  statute 
if  ne  has  not  set  up  that  defence  upon  the  pleadings.  In  Cummine  v. 
Adams  (2  Lr.  Eq.  R.  393),  it  was  said  that  when  a  defendant  seeks  to  have 
the  advantage  of  the  42nd  section  of  3  &  4  Will.  4,  c.  27,  he  must,  in  general, 
rely  upon  it  in  his  pleading.  But  in  that  case  a  defendant  who  omitted  to 
rely  upon  the  statute,  exprnaly  denied  the  existence  of  the  debt  in  his  answer 
in  sndi  terms  as  were  considered  to  amount  substantially  to  a  reliance  npon 
the  statute,  and  the  court  did  not  deprive  him  of  the  benefit  of  the  statute. 
In  a  ease  which  arose  under  21  Jac.  1,  c.  16,  a  defendant,  not  being  required' 
by  the  bill  to  do  so,  did  not  file  any  answer.  The  cause  came  on  upon  a 
motion  for  a  decree,  when  the  defendant  at  the  bar  pleaded  the  statute,  and 
the  court,  holding  that  a  defendant  who  intends  to  set  up  such  a  defence 
ought  to  do  so  by  answer,  disallowed  the  objection  thus  taken.  (^Holding 
V.  Barton^  1  Sm.  &  G.,  App.  25.  And  see  llarri$an  v.  Bomell,  10  Sim. 
882;  BidffiMff  V.  Wharton,  3  D.,  M.  &  G.  692.) 

Where  a  bill  was  filed  for  an  acconnt  of  mesne  rents  and  profits,  under 
circumstances  in  which  21  Jac.  1,  c.  16,  was  applicable  bv  analogy,  the  ac- 
count was  not  limited  to  six  years,  but  was  taken  from  the  time  the  plain- 
tiffs title  accrued,  because  the  defence  of  the  statute  was  not  raised  by  the 
pleadings.    (^Monypenny  v.  Brittom,  2  Russ.  &  M.  117.) 

When  it  appears  on  the  face  of  the  bill  that  the  cause  of  the  suit  accrued  The  defence  may 
more  than  the  statutory  period  before  the  filing  of  the  bill,  a  defendant  need   ^  ^^'^  ^y  ^^ 
notplead  the  statute,  but  may  demur.    (Smith  v.  Fox,  6  Hare,  386;  Prance  °*'"™'* 
V.  Ampson,  Kay,  680;  Bol/e  v.  Gregory,  8  Jur.,  N.  S.  606 ;  10  W.  R.  711. 
And  see  the  earlier  authorities  collected,  Daniell,  Ch.  Fr.  479.)    But  it 
seems  that  he  cannot  raise  the  objection  of  lapse  of  time,  without  reference 
to  the  statute,  by  demurrer.    (Deloraine  v.  Browne,  3  Br.  C.  C.  643;  Wilton 
V.  F»mess  R,  Co.,  18  W.  R.  89.) 

The  defence  of  the  statute  may  also  be  raised  by  plea;  as  to  which  see  By  pioo. 
Daniell,  Ch.  Pr.  551,  et  teq.  The  cases  in  which  it  is  necessaiy  that  a  plea 
should  be  supported  by  answer,  and  the  rules  for  framing  a  jomt  plea  and 
answer,  are  given  in  Daniell,  Ch.  Pr.  528,  et  seq:  A  plea  01  this  statute  ou^ht 
Dot  to  deny  by  answer  statements  in  the  bill,  which  are  in  direct  contradic- 
tion to  the  averments  necessary  to  support  the  pica;  but  an  answer  in  support 
of  the  plea  ought  to  be  confined  to  those  statements  in  the  bill,  which  allege 
facts  ancillary  to  or  as  affording  evidence  of  statements  whidi  are  directly 
negatived  by  the  requisite  averments  in  the  plea.  (Bearman  v.  Wyche,  9 
Sim.  570.)  A  plea  relying  npon  the  40th  section  of  this  act  should  both 
state  the  commencement  of  tiie  period  of  limitation  and  negative  the  cases 
of  exception  in  that  section.  A  plea  was  held  defective  which  did  not  ex- 
pressly aver  that  the  action  was  not  brought  within  twenty  years  next  after 
a  present  right  to  receive  the  sum  secured  by  the  judgment  had  accrued. 
{Forteecue  v.  3tKone,  1  Jebb  &  S.  341.)  Averments  in  a  plea  of  the 
Statute  of  limitations,  negativing  facts  that  would  defeat  the  plea,  but 
which  are  not  stated  in  the  bill,  are  surplusage,  but  do  not  vitiate  the  plea.  A 
plea  of  the  Statute  of  Limitations  need  not  negative  the  usual  general 
allegation  that  the  defendant  has  in  his  castody  documents  relating  to  the 
matters  contained  in  the  bill.    {Forbe$  v.  Shelton,  8  Sim.  335.) 
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Proceedings  nqjOer 
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Pleading  the 
statutes  at  law. 


Limitation  of  Actions  and  Suits, 

The  Statute  of  LimitatioDS,  notwithstanding  it  is  a  defence  at  law,  may 
he  pleaded  to  a  bill  of  discovery  in  aid  of  an  action  brought,  provided  it  ham 
been  pleaded  to  the  declaration.  If  the  action  was  commenced  before  the 
bill  was  filed,  the  plea  mnst  aver  that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  action  was  brought.  {Afaegregor  v.  East  India 
Co.,  2  Sim.  452.)  A  plea  of  the  Statute  of  Limitations  to  a  bill  of  dis- 
covery in  aid  of  an  ejectment  was  allowed.  {Scott  v.  Broctdwood^  2  Coll. 
C.  C.  447.^  Where  no  relief  can  be  had  at  law,  on  account  of  lapse  of 
time,  a  suit  for  discovery  and  relief  in  an  action  at  law  cannot  be  sustained. 
{FUher  V.  Price,  11  Beav.  199.)  Where  a  bill  for  redemption  of  a  mort- 
gage stated  the  payment  of  interest  within  twenty  years,  and  the  defendant 
simply  pleaded  the  statute,  it  was  held  that  the  plaintiff,  after  replication, 
mignt  compel  the  production  of  documents  in  the  defendant's  possession  to 
prove  the  statement  of  payment  of  interest,  although  the  bill  contained  no 
charge  as  to  documents.    {ParJHfuon  v.  Cliamhert,  1  K.  &  J.  72.) 

A  plea,  pleading  first  the  statute  21  Jac.  1,  c.  16,  and  afterwards  the  stat. 
9  Geo.  4,  c.  14,  is  not  double;  for  those  acts,  although  passed  at  different 
times,  are  to  be  considered  as  making  jointly  one  law.  {Forhes  v.  Sheli(»i^ 
8  Sim.  335.)  Leave  was  given  to  file  a  double  plea  to  an  ejectment  bill, 
namely,  not  heir,  and  secondly  the  Statute  of  Limitations.  {Bamjtton  v. 
Birehall,  4  Beav.  558.)  To  a  bill  filed  for  an  account  of  coal  agamst  the 
representatives  of  the  lessees  of  a  mine,  the  defendants  pleaded  the  Statute 
of  Limitations  in  respect  of  the  account,  and  averred  that  they  had  not 
taken  upon  themselves  the  performance  of  the  covenants  in  the  lease.  It 
was  held,  that  this  being  a  plea  of  the  statute,  and  a  plea  of  liability  never 
incurred,  the  two  things  were  inconsistent.  The  defendants  also  pleaded 
the  statute  as  to  further  accounts  of  coal  obtained  from  land  not  comprised 
in  the  original  lease;  and  the  defendants  then  averred  that  they  had  prac- 
tised no  fraud  or  concealment  in  obtaining  such  coal.  It  was  held,  that 
this  raised  an  issue  not  contained  in  the  bill,  and  not  supporting  the  plea, 
and  was  inconsistent  with  the  plea.  Separate  pleas  may  oe  put  in  to  sepa- 
rate parts  of  a  bill.  {Enimott  v.  Mitchell,  14  Sim.  432.)  Where  a  bill 
was  filed  for  the  accounts  of  an  alleged  partnership,  a  plea  of  no  partnership, 
accompanied  by  an  answer  raising  the  defence  of  laches  and  the  Statute 
of  Limitations,  was  held  bad  for  duplicity.  {Afansel  v.  Feeny,  2  J.  &  U. 
313.) 

A  defendant  insisting  upon  the  benefit  of  the  statute  by  answer,  shall, 
at  the  hearing,  have  the  like  benefit  of  the  statute  as  if  he  had  pleaded  it. 
{Kort&n  v.  Turvill,  2  P.  Wms.  144.)  And  where  the  defendants  by  their 
answer  claimed  the  benefit  of  the  '*  Statute  "  of  Limitations,  it  was  held 
that  they  were  entitled  to  the  benefit  of  any  statute  of  limitations  applic- 
able to  their  case.  {Adams  v.  Barry,  2  ColL  290.)  An  application  for 
leave  to  file  a  supplemental  answer  for  the  purpose  of  enabling  the  defen- 
dant to  raise  the  defence  of  the  Statute  of  Limitations  was  refused.  {Per- 
oival  v.  Caney,  14  Jur.  473.) 

In  the  joint  answer  of  a  husband  and  wife  to  a  creditor's  bill  for  payment 
out  of  an  estate  of  which  the  wife  was  administratrix,  the  wife  alone  set  up 
the  Statute  of  Limitations  as  a  defence  to  the  suit :  it  was  held,  that  the 
interest  of  the  wife  was  not  so  merged  in  the  coverture  that  the  court  would 
disregard  her  separate  defence,  and  that  the  statute  was  for  the  protection 
of  the  estate  sufficiently  pleaded  by  the  wife  alone.  {Beeching  v.  Morphew, 
8  Hare,  129.)  And  a  plea  of  the  statute  by  a  tenant  in  tail  was  held,  under 
the  circumstances  of  the  case,  to  enure  for  the  benefit  of  all  the  defendants. 
(Morley  v.  Morley,  5  D.,  M.  &  G.  610.) 

As  to  pleading  the  statute  in  proceedings  under  5  &  6  Will.  4,  c.  55 
(Ireland),  see  Costello  v.  Burlie,  2  J.  &  Lat.  665.  In  WeUK  v.  WeUK 
( 1  Jones  &  Carey,  232),  it  was  decided  that  a  defendant  who  does  not  rely 
on  the  statute  in  his  answer  cannot  resort  to  it  in  his  discharge.  This  was 
doubted  in  Drought  v.  Jones  {2  It.  Eq.  R.  306);  but  it  seems  to  be  approved 
by  Lord  St.  Leonards.     (R.  P.  Stat.  151.) 

As  to  pleading  the  statutes  of  limitation  at  law,  see  Sullen  &  Leake» 
639,  et  seq.;  Darb.  &;  Bos.  Stat.  Lim.  427. 
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Bj  tbe  Common  Law  Procedare  Act,  1 862,  so  much  of  the  act  2  &  3 
"WUL  4,  c.  39,  8.  10,  as  relates  to  the  duration  of  writs  and  to  alias  and 
plories  writSy  and  to  the  proceedings  necessary-  for  making  the  first  writ  in 
anj  action  aTailable  to  prevent  the  operation  of  anj  statnte,  wherebj  the 
time  for  the  commencement  of  any  action  may  be  limited,  is  repealed.  (15 
&  16  Vict.  c.  76,  8.  10.) 

No  original  writ  of  summons  shall  be  in  force  for  more  than  six  months 
from  the  day  of  the  date  thereof,  including  the  daj  of  such  date,  but  if  any 
defendant  therein  named  may  not  have  been  served  therewith,  the  original 
or  concnrrent  writ  of  summons  may  be  renewed  at  any  time  before  its  expi- 
ration, for  six  months  from  the  date  of  such  renewal,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ,  by  being  marked  with  a  seal 
bearing  the  date  of  the  day,  month  and  year  of  such  renewal,  such  seal  to 
be  provided  and  kept  for  that  purpose  at  the  offices  of  the  masters  of  the 
said  superior  court,  and  to  be  impressed  upon  the  writ  by  the  proper 
officer  of  the  court  out  of  which  such  writ  issued,  upon  delivery  to  him  by 
the  plaintiff  or  his  attorney  of  a  priecipe,  in  such  form  as  has  heretofore 
been  required  to  be  delivered  upon  the  obtaining  of  an  alias  writ ;  and 
a  writ  of  sommons  so  renewed  shall  remain  in  force  and  be  available  to  pre- 
vent the  operation  of  any  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all  other  purposes,  from  the  date  of 
the  issuing  of  the  original  writ  of  summons.  (15  &  16  Vict.  c.  76,  s.  11; 
16  &  17  Vict.  c.  113,  s.  28,  as  to  Ireland.) 

Within  six  months  of  issuing  a  writ  of  summons  the  plaintiff's  attorney 
paid  the  proper  fees  at  the  office  for  its  renewal  under  sect  11  of  the  15  & 
16  Vict.  c.  76,  but  he  inadvertently  neglected  to  get  the  seal  of  the  court 
impressed  upon  it;  after  the  lapse  of  six  months  the  omission  was  discovered. 
There  haring  been  no  default  in  their  officer,  the  court  refused  to  order  the 
leal  to  be  impressed  nunc  pro  tunc,  in  order  to  prevent  the  running  of  the 
statute.    {Nazer  v.  Wade,  31  Law  J.,  Q.  B.  5.) 

Under  that  act  a  concurrent  vmt  of  summons  can  6nly  be  issued  within 
six  months  from  the  time  of  issuing  the  original  writ.  (  Cole  v.  Sherard, 
11  Exch.  482.)  Where  a  writ  of  summons  has  been  issued  before  that  act 
came  into  operation,  and  has  been  dul^  continued  up  to  that  time,  the  first 
renewal  under  that  act  is  quan  the  onginal  writ,    (,1b.) 

It  is  questionable  whether  the  six  months  for  which  the  renewed  writ  of 
summons  under  the  11th  section  of  the  15  &  16  Vict.  c.  76,  is  to  be  avail- 
able, are  to  be  reckoned  inclusively  or  exclusively  of  the  date  of  the  renewal. 
The  officer,  assuming  the  former  to  be  the  proper  construction,  having  de- 
clined to  seal  a  writ  which  upon  that  assumption  was  tendered  a  day  too 
late,  the  eourt,  without  expressing  any  opinion  as  to  whether  or  not  he 
had  rightly  construed  the  act,  directed  him  to  seal  it  nunc  pro  tunc,  (^Black 
V.  Crreen,  15  C.  B.  262;  Anon.,  18  Jur.  1017;  24  Law  J.,  C.  P.  1;  S.  P., 
Anon.,  18  Jur.  1104;  24  Law  J.,  Q.  B.  23.) 

The  court  will  not  allow  a  writ  of  summons  resealed  too  late  to  take  a 
case  out  of  tiie  provisions  of  the  Statute  of  Limitations  by  mistake  of  the 
attorney,  to  be  resealed  nunc  pro  tunc  for  tliis  purpose.  {Bailey  v.  Owen, 
9  W.  R.  128.) 

As  to  process  to  save  the  Statute  of  Limitations,  see  2  Arch.  Pr.,  Q.  B., 
by  Prentice,  12th  ed.,  pp.  1246,  1246,  and  Black  v.  Green,  16  C.  B.  262. 

No  judgment  in  any  cause  shall  be  reversed  or  avoided  for  any  error  or 
defect  therein  unless  error  be  commenced  or  brought  and  prosecuted  with 
effect  within  six  years  after  such  judgment  signed  or  entered  of  record. 
(15  &  16  Vict.  c.  76,  s.  146;  16  &  17  Vict.  c.  113,  s.  166,  Ireland.) 

If  any  person  entitled  to  bring  error  as  aforesaid  shall  be  at  the  time  of 
such  title  accrued  within  the  age  of  twenty-one  years,  feme  covert,  non 
compos  mentis,  or  beyond  the  seas,  then  such  person  shall  be  at  liberty  to 
bring  error  as  aforesaid,  so  as  such  person  commences  or  brings  and  prose- 
cutes the  same  with  effect  within  six  years  after  coming  to  or  being  of  full 
age,  discovert,  of  sound  memory  or  return  from  beyond  the  seas,  aud  if  the 
opposite  party  shall  at  the  time  of  the  judgment  signed  or  entered  of  record 
be  beyond  the  seas,  then  error  may  be  brought,  provided  the  proceedings  be 
commenced  and  prosecuted  with  effect  within  six  years  after  the  return  of 
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Bnch  party  from  bejond  seas.  (15  &  16  Vict  c.  76,  b.  147  ;  16  &  17  Vict, 
c.  113,  8.  168,  Ireland.) 

No  judgment  in  any  cause  on  the  revenue  side  of  the  Exchequer  shall  be 
reversed  or  avoided  for  any  error  or  defect  therein,  unless  error  be  com- 
menced and  prosecuted  with  effect  within  six  years  after  such  judgment 
signed  or  entered  of  record :  provided,  that  if  the  party  entitled  to  bring 
error  be  at  the  time  of  such  title  accrued  within  tne  age  of  twenty-one 
years, /(ffwtf  covert,  non  compos  mcntU,  or  beyond  the  seas,  the  court  or 
judge  may  allow  error  to  be  brought  at  any  other  time.  (22  &  23  Vict, 
c.  21,  8.  18.). 

No  enrolment  of  any  decree  or  order  shall  be  allowed  after  the  expiration 
of  five  years  from  the  date  thereof.  But  the  Lord  Chancellor  or  the  Lords 
Justices  shall  be  at  liberty  on  inotion  and  notice  to  all  parties,  where  it  shall 
appear  to  him  or  them  under  the  peculiar  circumstances  of  the  case  to  be 
just  and  expedient,  to  enlarge  that  period.  [Cons.  Ord.  XXIII.,  Rule  28. 
See  Beavan  v.  The  Countess  o/Mornin^ton,  8  H.  L.  C.  525;  and  the  cases 
cited  in  Morgan,  Ch.  Acts  and  Orders,  4th  ed.  497.] 

No  appeal  from  any  decree  or  order,  or  any  rehearing  of  the  caae  upon 
which  such  decree  or  order  is  founded,  shall  be  allowed,  unless  the  same  is 
set  down  for  hearing,  and  the  requisite  notice  thereof  duly  served  within 
five  years  from  the  date  of  such  decree  or  order  respectively.  But  the  Lord 
Chancellor  or  the  Lords  Justices  shall  be  at  liberty,  where  it  shall  appear 
to  him  or  them  under  the  peculiar  circumstances  of  the  case  to  be  just  and 
expedient,  to  enlarge  that  period.  (Cons.  Ord.  XXXI.,  Rule  1.  See 
note  (&),  Morgan,  Ch.  Acts  and  Orders,  4th  ed.  521.) 

No  petition  of  appeal  from  any  decree  or  sentence  of  any  court  of  equity 
in  England  or  Ireland  will  be  received  by  the  House  of  Ix>rd8,  after  two 
years  from  the  signing  or  inrolling,  or  extracting  of  such  decree  or  sentence, 
and  the  end  of  fourteen  days  from  the  first  day  of  the  meeting  of  parliament 
next  ensuing  such  two  years,  unless  the  person  entitled  to  such  appeal  be 
within  the  age  of  twenty-one  years,  or  covert,  non  compos  mentis,  impri- 
soned, or  out  of  Great  Britain  and  Ireland;  in  which  case  such  person  may 
bring  his  appeal  within  two  years  next  after  his  full  age,  discovertnre, 
coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  into  Great 
Britain  or  Ireland,  and  fourteen  days  from  the  first  day  of  the  meeting  of 
parliament  next  ensuing  such  two  years.  In  no  case  shall  any  person  be 
allowed  a  longer  time,  on  account  of  mere  absence,  to  lodge  an  appeal,  than 
five  years  from  the  date  of  the  last  decree  or  interlocutor  appealed  against. 
(Standing  Order,  H.  L.,  No.  CIIL;  Lords'  Joum.,  24th  Mav,  1726;  22nd 
June,  1829;  6  CI.  &  Fin.  976.  See  De  Burgh  v.  Clark,  4  CI.  &  Fin.  562; 
Attwood  v.  Small,  6  CI.  &  Fin.  232,  309;  Beavan  v.  The  Countess  of 
Morningtony  8  H.  L.  C.  525.) 

The  statutes  of  limitation  may  be  pleaded  to  a  bill  of  revivor,  provided 
there  has  been  no  decree  in  the  original  suit.  (Mitford,  PI.  272.  Bland 
V.  Davison,  21  Beav.  312.)  After  decree  the  right  to  file  a  bill  of  revivor 
or  supplement  is  not  barred  by  the  statutes,  and  depends  on  the  discretion 
of  the  court.  {Alsop  v.  Bell,  24  Beav.  451 ;  Parkinson  v.  Lucas,  28  Beav. 
627.) 

Bills  of  review  have  been  generally  disallowed  after  twenty  years  have 
elapsed  from  the  time  of  pronouncing  a  decree  which  has  been  signed  and 
inrolled,  by  analogy  to  the  statute  10  &  11  Will.  3,  c.  14.  (4  Burr.  1963; 
1  Br.  P.  C.  95;  6  Br.  P.  C.  460;  6  Br.  P.  C.  395.)  But  persons  under  any 
of  the  disabilities  specified  in  that  statute  are  allowed  the  further  period  of 
five  years  after  their  removal.    (^Lytton  v.  Lytton,  4  Br.  C.  C.  468.) 

A  decree  establishing  a  charge  was  carried  into  execution,  though  not 
proceeded  on  for  forty  years,  where  there  was  an  acknowledgment  within 
twenty  years  of  the  subsistence  of  the  charge.  {Barrington  v.  0*Brien, 
1  Ball  &  B.  173;  2  lb.  144;  see  19  Vcs.  587.)  A  decree  to  carry  into 
execution  an  erroneous  decree  being  reversed,  the  cause  was.  remitted,  with 
leave  to  amend  the  bill,  by  adding  parties  and  making  a  better  case  as  to 
the  original  claim,  notwithstanding  the  lapse  of  sixty  years  from  the  date 
of  the  deed  by  which  the  debt  was  secured,  and  of  forty  years  from  the  date 
of  the  erroneous  decree.    As  between  the  plaintiff  creditor  and  the  debtor 
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there  is  no  presnmption  from  lapse  of  time,  in  snch  a  case  and  upon  snch  a    3^4  Will,  4, 
state  of  the  pleadings,  that  the  debt  has  been  paid ;  bat  other  creditors,      0.  27, «.  44. 

whose  debts  onght  to  have  been  provided  for  by  the  decree,  might  have  a 

tight  to  raise  that  question,    (^ffamiltan  t.  Htntghton,  2  Bligh,  169.) 

No  defendant  in  any  coort  holden  under  the  act  9  &  10  Vict  c.  96,  shall  Pnctice  in  the 
he  allowed  to  set  off  any  debt  or  demand  claimed,  or  recoyerable  by  him  coantj  court  as  to 
from  the  plaintiff,  or  to  set  up  by  way  of  defence,  and  to  claim  and  have  umfutioiT*  ^ 
the  benefit  of  inftmcy,  coverture,  or  any  Statpte  of  Limitations,  or  of  his  ' 

^scharge  under  any  statute  relating  to  bankrupts,  or  any  act  for  relief  of  JJinltoUie  clerk 
insolvent  debtors,  without  the  consent  of  the  plaintiff,  unless  such  notice  of  county  court 
thereof  as  shall  be  directed  by  the  rules  made  for  regulating  the  practice  of  <>'  "peciai  de- 
the  court  shall  have  been  given  to  the  clerk  of  the  court ;  and  in  every  case  J?inmuuiaite*Se 
in  which  the  practice  of  the  court  shall  require  such  notice  to  be  given,  the  nme  to  the 
clerk  of  the  court  shall,  as  soon  as  conveniently  may  be  after  receiving  such  plaintiff. 
notice,  communicate  the  same  to  the  plaintiff  by  the  post,  or  by  causing  the 
same  to  be  delivered  at  his  usual  place  of  abode  or  business,  but  it  shall  not 
be  nec^sary  for  the  defendant  to  prove  on  the  trial  that  such  notice  was 
oommnnicated  by  the  plaintiff  to  the  clerk.    (9  &  10  Vict  c.  96,  s.  76.) 

88.  Where  the  defendant  intends  to  rely  on  (inter  alia)  the  Statute  of  Rules  of  the 
Limitations,  his  notice  shall  contain  the  particulars  hereinafter  mentioned,  to^S^^s^tut**! 
with  reference  to  such  grounds  of  defence ;  provided,  that  in  case  of  non-  LimiiaUoiuk 
compliance  with  those  rules  which  apply  to  such  six  grounds  of  defence, 
and  of  the  plaintiffs  not  consenting  at  the  hekring  to  permit  the  defendant 
to  avail  himself  of  such  defence,  the  judge  may,  on  such  terms  as  he  shall 
think  fit,  adjourn  the  heating  of  the  cause,  to  enable  the  defendant  to  give 
such  notice. 

92.  Where  the  defendant  intends  to  rely  on  the  defence  of  any  Statute 
of  Limitations,  he  shall  give  notice  thereof  in  writing  to  the  registrar  of 
the  court,  at  least  five  clear  days  before  the  return  day  of  the  summons. 

97.  In  all  cases  mentioned  in  the  last  six  rules,  the  party  thereby  required 
to  give  the  notice  shall,  unless  othenvise  expressly  ordered,  at  least  five 
dear  days  before  the  day  of  hearing,  deliver  to  the  registrar  of  the  court  as 
many  copies  thereof  as  there  are  opposite  parties,  and  an  additional  copy  to 
be  filed ;  and  the  registrar  shall,  within  twenty-four  hours  from  the  time  of 
receiving  the  same,  transmit  by  post  one  copy  of  such  notice  to  each  of  the 
opposite  parties. 

220.  Successive  summonses  may  be  issued  without  leave  of  the  court  for  Summonses  in 
the  purpose  of  preventing  the  operation  of  any  statute  whereby  the  time  for  **"°*il5[*"/'  ^? 
the  commencement  of  any  action  is  or  may  be  limited,  and  the  first  and  each  Limitations!  ^ 
subsequent  summons  shall  be  in  force  for  twelve  calendar  months  from  the 

time  of  issuing  the  same,  including  the  day  of  such  issuing ;  and  such  sub- 
sequent summons  shall  be  issued  before  the  expiration  of  the  previous 
summons,  and  entered  in  the  plaint  book  of  the  court :  provided  that  on 
entering  the  plaint  in  the  first  instance,  the  usual  fee  shall  be  paid,  but  for 
such  subsequent  summonses  no  further  fee  shall  be  paid,  nor  shall  it  be 
necessary  that  any  attempt  be  made  to  serve  the  first  summons  or  any  suc- 
cessive summonses,  unless  the  plaintiff  require  the  same,  and  such  succes- 
sive summonses  shall  be  a  continuance  of  the  action  on  and  from  the  day 
on  which  the  first  summons  was  issued. 

221.  Wliere  a  summons  has  been  served  in  due  time  to  prevent  the  ope- 
ration of  any  Statute  of  Limitations,  and  either  party  dies  after  such  service, 
and  after  the  lapse  of  the  period  within  which  it  is  provided  that  an  action 
may  be  brought,  proceedings  may  be  taken  by  or  against  the  surviving 
party,  or  by  or  against  the  personal  representative  of  the  deceased  party, 
within  one  year  from  the  day  of  holding  the  court  at  which  the  summons 
required  the  defendant  to  appear.  (Pollock  &  Nicol's  County  Court 
Practice,  pp.  396,  464,  482.) 
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n.  LlinTATION  OF  TIME  FOR  THE  RECOVERY  OF  MONEY 
CHARGED  ON  LAND,  LEGACIES,  ARREARS  OF  DOWER, 
RENT   AND  INTEREST. 

Charges  and  Legacies. 

40.  After  the  said  thirty-first  daj  of  Decemher,  one  thousand 
eight  hundred  and  thirty-three,  no  action  or  suit  or  other  pro- 
ceeding shall  he  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage  (a),  judgment  (6),  or  lien  (c),  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in 
equity  (rf),  or  any  legacy  (c),  but  within  twenty  years  next  after 
a  present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the 
same  (^),  unless  in  the  meantime  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid  (A),  or 
some  acknowledgment  of  the  right  thereto  shall  have  been  given 
in  writing  signed  by  the  person  by  whom  the  same  shall  be 
payable,  or  his  agent,  to  the  person  entitled  thereto,  or  his 
agent  (t)  ;  and  in  such  case  no  such  action  or  suit  or  proceed- 
ing shall  be  brought  but  within  twenty  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or  acknow- 
ledgments, if  more  than  one,  was  given  (A). 

The  act  23  &  24  Vict.  c.  38,  s.  13,  enacts,  « that  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
sixty,  no  suit  or  other  proceeding  shall  be  brought  to  recover 
the  personal  estate,  or  any  share  of  the  personal  estate,  of  any 
person  dying  intestate,  possessed  by  the  legal  personal  repre- 
sentative of  such  intestate,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of  such  estate  or  share,  or 
some  interest  in  respect  thereof,  shall  have  been  accounted  for 
or  paid,  or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  accountable  for  the 
same,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent; 
and  in  such  case  uo  such  action  or  suit  shall  be  brought,  but 
within  twenty  years  after  such  accounting,  payment  or  acknow- 
ledgment, or  the  last  of  such  accountings,  payments  or  acknow- 
ledgments, if  more  than  6ne  was  made  or  given"  {/). 

(a)  This  section  relates  to  actions  brought  to  recover  money,  and  these 
actions,  in  case  of  mortgages,  are  either  npon  the  covenant  nsnally  inserted 
in  the  mortgage  deed,  or  on  the  bond  which  commonly  accompanies  it. 
[Dae  d.  Jones  v.  Williams^  6  Ad.  &  Ell.  296.)  This  section  may  be  pleaded 
to  a  bill  of  foreclosure,  which  is  in  fact  a  suit  for  the  recovery  of  the  money 
secured  by  the  mortgage.  {Dearm-an  v.  Wyclu<f  9  Sim.  670;  approved 
of  in  Du  Vigier  v.  Lee^  2  Hare,  326 ;  and  Sinclair  v.  JaeJuon^  17  Beav. 
406.)  Lord  St.  Leonards^  however,  considers  that  a  foreclosure  suit  is  not 
within  this  section.  (  Wrixon  v.  Vize,  3  Dru.  &  War.  104 ;  Sugd.  R.  P. 
Stat.  121.) 

Before  this  statute  it  seems  that  if  the  mortgagor  continued  in  posses- 
sion, and  there  had  been  neither  payment  nor  demand  of  any  principal  or 
interest  for  twenty  years,  that  it  was  sufficient  to  raise  the  presumption  of 
payment  (I  Ch.  R.  69,  105;  Traah  y.  White,  3  Br.  C.  C.  289;  Chris- 


Limitation  of  Time  for  the  Recovery  of  Moneys  ^c. 

Upher  r.  Sparkg,  2  Jac.  &  Walk.  228;  Cooke  v.  Soltau,  2  Sim.  &  Sta.  154 ; 
ctmtrh  JoplU  T.  Baker,  2  Cox,  118;  Leman  v.  Xewnham,  1  Yes.  sen.  51); 
but  such  presumption  was  liable  to  be  rebutted  by  circumstances,  and  pay- 
ment of  interest  on  part  of  tbe  debt  was  sufficient  to  keep  tbe  whole  alive. 
{Lafttu  V.  SmUh,  2  Sch.  &  Lef .  642.) 

(b)  This  section  applies  to  a  case  in  which  a  judgment  is  sought  to  be 
enforced  against  the  personal  estate,  as  well  as  to  a  case  in  which  it  is 
sought  to  be  enforced  against  the  land  of  the  debtor.  The  intention  of  the 
legislature  was  that  no  proceeding  whatever  should  be  taken  on  a  judgment 
after  the  lapse  of  twenty  years  from  the  time  when  the  money  secured  by 
it  became  due,  unless  there  was  some  payment  on  account  or  acknowledg- 
ment in  writing  within  that  period.  (  Watson  V.  Birch,  15  Sim.  523 ;  16 
L.  J.,  Ch.  188;  but  see  Henry  v.  Smith,  2  Dru.  &  War.  391.)  Proceed- 
ings to  revive  a  judgment  are  also  within  this  section.  (  Watters  v.  Lid- 
will,  9  Ir.  L.  R.  362.)  A  writ  of  scire  facias,  however,  will  issue  to  revive 
a  judgment  given  as  a  collateral  security  for  the  payment  of  an  annuity, 
although  more  than  twenty  years  have  elapsed  since  it  was  signed,  if  pay- 
ments of  the  annuity  wiUiin  that  time  have  been  made.  (  Williams  v. 
Welch,  3  Dowl.  &  L.  566.) 

In  Wall  V.  Walsh  (I.  R.,  4  C.  L.  103),  it  was  held  fhat  a  writ  of  revivor 
is  not  an  action  upon  a  judgment  within  sect.  20  of  the  C.  L.  P.  Act,  1853 
(Ireland),  and  that  the  period  of  limitation  in  such  proceedings  is  still  regu- 
Uted  by  3  &  4  Will.  4,  c.  27,  s.  40. 

A  scire  facias  on  a  judgment  is  not  a  mere  continuation  of  a  former  suit, 
but  creates  a  new  right.  A  i  udgment  was  obtained  in  1 81 3.  It  was  revived 
by  seirefadas,  in  1828.  A  bill  was  filed  in  1 838,  in  the  Court  of  Exchequer 
in  Ireland,  against  the  representatives  of  the  debtor,  praying  for  an  account, 
and  that  the  principal  and  interest  due  on  the  judgment  might  be  satisfied 
out  of  the  debtor's  personal  or  real  estate.  On  a  plea  of  this  statute,  it  was 
held,  that  the  scire  facias  created  new  rights,  and  that  the  plea  was  no  bar 
to  the  suit.  (  Farrell  v.  OUeson,  1 1  CI.  &  Fin.  702.  See  Farran  v.  Beres- 
ford,  10  CI.  &  Fin.  319.)  Revivor  of  a  j  udgment  on  a  seirefadas,  although 
there  be  no  change  of  parties,  gives  a  new  present  right  to  the  conusee  so  as 
to  prevent  the  operation  of  this  section.  (^Re  Blake,  2  Ir.  Ch.  R.  643.  See 
Darb.  &  Bos.  Stat.  Lim.  .123.)  Where  an  action  of  debt  is  brought  on  a 
judgment  and  judgment  recovered,  time  runs  against  the  former  judgment 
from  its  own  date,  and  not  from  the  date  of  the  latter  judgment.  (  Waiters 
V.  Lidfoill,  9  Ir.  L.  R.  362;  Kealy  y.  Bodkin,  ib.  383.)  A  revivor  by 
scire  facias  against  the  conusor  of  a  judgment  is  sufficient  to  keep  the 
judgment  alive  as  against  the  terre-tenants  of  an  estate  of  which  the  conusor 
was  seised  at  the  date  of  the  rendition  of  the  judgment,  but  which  he  had 
conveyed  away  before  the  issuing  of  the  scire  facias.  (Murray  v.  Clarke, 
4  Ir,  C.  L.  R.  610.)  It  seems,  however,  that  a  judgment  of  revivor  will  not 
revive  the  original  judgment  as  against  lands  of  the  conasor  which  have 
'come  previous  to  the  revivor  into  the  hands  of  persons  neither  parties  nor 
privies  to  the  revivor;  nor  will  a  judgment  of  revivor  against  an  executor 
revive  the  original  judgment  against  the  heir,  or  vice  versa.  (Kirkttood  v. 
Lloyd,  11  Ir.  Eq.  R.  561;  12  Ir.  Eq.  R.  585;  Be  Bodkin,  12  Ir.  Ch.  R.  61.) 
As  to  revivor  against  a  person  in  possession  of  lands  under  a  settlement,  see 
Byan  v.  Cambie,  2  Ir.  Eq.  R.  328;  IVanks  v.  Mason,  9  Ir.  Eq.  R.  868. 

For  the  proceedings  to  revive  a  judgment  see  16  &  16  Vict.  c.  76,  ss.  128 
—134;  Arch.  P.,  Q.  B.,  bv  Prentice,  pp.  1112—1129  (11th  ed.);  and  19  & 
20  Vict.  c.  97,  s.  10,  by  which  a  person  entitled  to  revive  a  judgment,  &c. 
is  not  entitled  to  any  longer  time  for  doing  so  by  reason  of  his  being  beyond 
the  seas,  or  imprisoned  at  the  time  his  right  accrued. 

A  decree  of  a  court  of  equity  for  the  payment  of  a  specific  sum  is  in- 
cluded under  judgment  in  this  section.  (^Dunne  v.  Boyle,  10  Ir.  C!h.  R. 
602.) 

The  Statute  of  Limitations  does  not  begin  to  run  against  a  judgment 
entered  on  a  post  obit  bond,  until  the  death  occurs  upon  which  the  bond  is 
payable.  {Barber  v.  Shore,  1  Jebb  &  S.  610;  l^uckey  v.  Hawkins,  4  C. 
B.  ^BR,post;  Oilman  v.  Chvte,  11  Ir.L.  R.  442;  Kennedy  v.  Whaley,  12 
Ir.  L.  R.  54.)    As  to  the  running  of  time  in  the  case  of  judgments  entered 
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on  bonds,  see  Ife  Earl  of  Kinggton'M  Estate,  I.  R.,  8  £q.  485;  Re  Keay^s 
Estate,  I.  R.,  3  Eq.  669. 

When  a  judgment  creditor  had  allowed  twenty  years  to  elapse  without 
taking  steps  to  recover  his  debt,  and  then  ascertained  that  daring  the  twenty 
years  a  suit  had  been  instituted  for  the  benefit  of  the  specialty  creditors  of 
his  debtor,  and  that  under  a  decree  in  the  suit  they  had  received  part  pay- 
ment of  their  debts,  and  that  there  was  money  in  court  available  for  pay- 
ment of  the  remainder :  it  was  held,  that  he  was  barred  b^-  this  section  of 
the  act  from  proving  his  debt  before  the  master,  and  receiving  payment 
rateably  with  tiie  other  creditors,  the  statute  providing  that  such  a  claim 
should  not  be  made  after  twenty  years,  unless  in  the  meantime  part  of  the 
money,  either  principal  or  interest  thereon,  should  have  been  paid,  or  some 
acknowledgment  should  have  been  given  in  writing.  Those  being  the  only 
exceptions  in  the  act,  in  which  nothing  was  said  of  the  case  of  a  bill  being 
filed  by  one  creditor  for  the  benefit  of  the  rest,  the  court  considered  tlie  case 
as  a  proceeding  in  equity  to  recover  money  upon  a  judgment  upon  which 
twenty  years  had  run,  and  that  it  came  within  none  of  the  exceptions  of  the 
statute.  (^Berrington  v.  Emn^^  1  Y.  &  Coll.  484.)  A  creditor  who  docs 
not  come  in  regularly  to  prove  his  demand  under  the  decree  in  a  suit  insti- 
tuted by  another  creditor  on  behalf  of  all  the  creditors,  cannot  rely  on  the 
suit  as  having  been  his  ffom  the  beginning,  so  as  thereby  to  avoid  the  bar 
of  3  &  4  Will  4,  c.  27.  {0' Kelly  v.  Bodkin,  3  Ir.  Eq.  R.  890.  See  also 
Watson  V.  Birch,  15  Sim.  623;  Hutchlm  v.  0* Sullivan,  11  Ir.  Eq.  R. 
443;  Forgter  v.  M*Kenzie,  17  Beav.  414.) 

Before  the  passing  of  this  statute  it  was  held  that  although  a  creditor's 
demand  was  in  strictness  barred  by  the  rule  of  equity  and  by  analogy  to  the 
old  Statute  of  Limitations,  yet,  that  rule  would  not  be  applied  against  him, 
if  he  had  delayed  his  suit,  reiving  on  the  prosecution  of  an  existing  suit  by 
another  creditor  on  behalf  of  himself  and  other  creditors.  {Sterndale  v. 
HanUnson,  1  Sim.  393;  followed  in  O'Kelly  v.  Bodkin,  2  Ir.  Eq.  R.861; 
Brown  v.  Lynch,  4  Ir.  Eq.  R.  316.)  The  doctrine  of  Sterndale  v.  Han- 
kinson  applies  to  suits  instituted  after  as  well  as  before  the  passing  of  3  & 
4  Will.  4,  c.  27.  (  Carroll  v.  Barcy,  10  Ir.  Eq.  R.  321.  See  also  Berming- 
ham  Y.  Burke,  2  J.  &  Lat.  714.)  Lord  St.  Leonards  (R.  P.  Stat  126) 
considers,  that  perhaps  Sterndale  v.  Ilankinson  may  be  still  law,  although 
the  rule  is  to  be  cautiously  applied  since  8  &  4  Will.  4,  c.  27.  The  suit 
must  in  effect  be  the  suit  of  the  creditor,  one  under  which  he  would  have 
a  clear  right  to  prosecute  his  demand,  and  of  which  he  was  fully  aware ; 
and  his  demand  must  be  such  as  would  not  have  been  barred  if  he  had  him- 
self filed  the  bill  actually  before  the  court;  and,  irrespective  of  the  statute, 
he  would  be  bound  in  order  to  avail  himself  of  the  suit  to  conform  to  the 
general  orders  of  the  court,  and  not  to  be  guilty  of  gross  laches.  (See  Darb. 
&  Bos.  Stat.  Lim.  456;  Fisher  on  Mortgages,  378.) 

A  mortgagee's  suit  for  foreclosure  and  ttale,  instituted  in  1811,  during  the 
lifetime  of  a  debtor,  is  not  such  a  suit  as  will  prevent  the  Statute  of  Limita- 
tions running  against  a  judgment  creditor  of  that  debtor,  inasmuch  as  the 
judgment  creditor  could  not  have  instituted  such  a  suit.  {Bennett  v.  Bar^ 
nard,  12  In  Eq.  R.  229.)  See,  as  to  the  effect  of  pending  suits  in  stopping 
the  running  of  time  under  the  statute,  the  note  to  sect.  24,  ante,  p.  199. 

In  Billon  v.  OruUe  (3  Ir.  Eq.  R.  70),  it  was  decided,  that  where  a  trust 
is  created  for  the  payment  of  debts,  the  rights  of  a  judgment  creditor  to  the 
benefit  of  that  trust  is  not  affected  by  the  40th  section  of  this  act 

Before  this  statute  it  appears  that  if  a  judgment  creditor  had  lain  by  for 
twenty  years  without  any  effort  to  enforce  his  judgment,  and  it  had  not 
been  acknowledged  by  the  debtor  within  that  time,  it  was  presumed  to  be 
satisfied.  (Feake's  Ev.  25,  n. ;  Coote  on  Mortgages,  p.  76.  See  4  Anne, 
c.  16,  B.  12;  Kemy$  v.  Rvscomh,  2  Atk.  45.)  It  was  held,  that  the  pre- 
sumption arising  from  lapse  of  time  of  a  judgment  having  been  satisncd, 
was  not  rebutted  by  evidence  of  the  debtor  having  been  in  extremely  em- 
barrassed circumstances,  and,  in  the  opinion  of  those  who  knew  him,  in- 
capable of  paying  the  debt  secured  by  the  judgment.  (  Willaume  v.  Gorges, 
3  Campb.  217.  See  also  Grenfell  v.  Glrdlestone,  2  You.  &  Coll.  662 ; 
Wiite  V.  Parntlter,  1  Knapp,  228,  229.) 
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(e)  A  Tcndor'B  lien  for  unpaid  parcha«e-money  is  within  this  section ;  3  ^f*  4  Will.  4, 
sod  not  being  an  express  trust  within  sect  25,  his  right  to  reoorer  will  be      e.  27,  «.  40. 

barred  in  twenty  years.    (^To/t  v.  Stepheniotiy  7  Hare,  1;  1  D.,  M.  &  G.  

28.)    As  to  when  time  ccnnmenees  to  run,  see  Toft  v.  StephenaoH.  6  D.,  M.  Vbkdob*!  uw. 
&G.735.                                                   >          J            F           .        * 

Wbere  a  vendor  delircrs  possession  of  an  estate  to  a  purchaser  without  Katnre  of  the 
zeceiTing  the  purchase-money,  equity,  whether  the  estate  be  conveyed  "«>• 
( Ckajfman  v.  Tannery  1  Vem.  267;  PolUxfen  y.  Moore,  8  Atk.  272 ;  and 
see  1  Br.  C.  C.  302,  424,  and  6  Yes.  jon.  483;  Maokreth  v.  Symmont,  15 
Ves.  329),  or  be  not  conveyed  {Smith  v.  Eibbard,  2  Dick.  730;  Charles  v. 
Andrews,  9  Mod.  152),  and  although  there  was  not  any  special  agreement 
for  that  purpose,  and  whether  the  estate  be  freehold  or  copyhold  (  Winter 
T.  Lord  Anson,  3  Kuss.  488),  gives  the  vendor  a  lien  on  the  land  for  the 
money.  But  the  application  of  this  doctrine  depends  upon  circumstances 
showing  the  intention  of  the  parties ;  see  the  principle  stated  by  Bacon,  V .-C. 
{Jie  Albert,  ^o.  Co.,  Ex  parte  Western,  4'c.  Society,  L.  R.,  11  Eq.  179.) 

Thus,  where  a  vendor  took  a  mortgage  of  part  of  tiie  estate,  his  lien  over  When  lost, 
the  rest  of  the  estate  was  held  to  be  excluded  ( Clapper  v.  Spottistvoode, 
Taml.  21);  and  where  he  took  a  mortgage  of  the  whole  estate  for  part  of 
the  unpaid  purchase-money  his  lien  for  the  balance  was  lost.  {Bond  v. 
Kent,  2  Vem.  281.  See  1  Sch.  &  Lef.  135.)  So  there  is  no  lien  where  the 
vendor  takes  a  mortgage  of  another  estate  (6  Yes.  760),  or  a  charge  upon 
stock  {Nairn  v.  Prowse,  6  Yes.  752);  nor  where  the  consideration  for  the 
conveyance  was  expressed  to  be  the  covenant  for  the  payment  of  an  annuity 
and  a  som  in  gross  in  the  event  of  the  purchaser's  marriage.  ( Clarh  v. 
Boyle,  3  Sim.  499.  See  Stuart  v.  Ferguson,  1  Hayes,  452.)  Nor  where 
a  vendor,  in  lien  of  the  price  of  3,000/.,  agreed  to  accept  an  annuity  of 
100^.  a  year  for  the  joint  lives  of  the  vendor's  intended  husband  and  herself, 
hi  case  the  purchasers  should  so  long  live,  the  purchaser  engaging  that  his 
personal  representatives  should  within  three  months  after  his  decease,  in 
certain  events  but  not  in  all  events,  pay  a  further  sum  of  3,000/.  {Parrott 
V.  Smeetland,  3  Myl.  &  E.  655.) 

So  where  A.  agreed  to  purchase  an  estate  from  B.,  and  upon  the  estete 
being  conveyed  to  grant  a  life  annuity  to  B.  to  be  secured  by  bond,  it  was 
held  that  B.  had  no  lien.  {Dixon  v.  Oayfere,  21  Beav.  118 ;  1  De  G.  &  J. 
655.)  See  further,  as  to  lien  in  the  case  of  a  sale  in  consideration  of  an 
annuity,  Matthew  v.  Bowler,  6  Ha.  110;  Buchland  v.  Pocknell,  13  Sim. 
406.  And  where  land  was  purchased  under  the  Lands  Clauses  Act  for 
the  construction  of  a  public  work,  the  consideration  being  a  yearly  rent- 
charge,  it  was  held  there  was  no  lien.  {Earl  of  Jersey  v.  Briton  Ferry, 
i'c,  Co.,  L.  B.,  7  Eq.  409.)  The  vendor  was,  under  the  circumstances, 
held  to  have  lost  his  lieu  as  against  the  mortgagees  of  the  purchaser  in 
Cood  V.  Pollard,  9  Price,  644;  Smith  v.  Evans,  28  Beav.  59.  For  the  lien 
in  the  case  of  purchases  i^dth  trust  money,  see  White  v.  Wakefield,  7  Sim. 
401;  Muir  v.  Jolly,  26  Beav.  143.  A  covenant  between  vendor  and  pur- 
chaser that  the  purchase-money  should  be  repaid  within  two  years  after 
re-sale  discharges  the  vendor's  lien.  {Ex  parte  Parker,  1  Glyn  &  J. 
228.) 

The  lien,  however,  may  subsist  notwithstanding  a  personal  security  is  When  not  lost 
given  for  the  money,  whether  by  bond,  bill  of  exchange  {Huglies  v.  Kear- 
ney, 1  Sch,  &  Lef.  132 ;  Grant  v.  Mills,  2  Ves.  &  B.  306 ;  Ex  parte 
Pedke,  1  Madd.  346)  or  promissory  note.  ( Gibbons  v.  Baddall,  2  Eq. 
Gas.  Abr.  682,  n.  b.)  The  taking  drafts  which  are  dishonoured  will  not 
per  se  deprive  the  vendor  of  his  right  of  lien.  {Hughes  v.  Kearney,  1  Sch. 
&  Lef.  136;  see  Grant  v.  Mills,  2  Yes.  &  B.  306.)  A  vendor  was  held 
not  to  have  waived  his  lien  on  the  estete  sold,  by  teking  the  promissory 
note  of  the  vendee  and  receiving  ite  amount  by  discount.  {Ex  parte 
Loaring,  2  Rose,  79.)  And  where  part  of  the  purchase-money  for  an 
estete  was,  in  pursuance  of  the  agreement  for  the  purchase,  secured  by  the 
bond  of  the  purchaser  payable  after  the  death  of  the  vendor  with  interest, 
it  was  held  that  the  vendor  had  a  lien  for  the  amount.  (  Winter  v.  Lord 
Anson,  3  Buss.  488.)    So  where  a  purchaser  gave  a  bond  for  the  purchase- 
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money,  payable  by  instalments,  the  lien  was  not  lost.  {Collins  y.  Collins^ 
31  Beav.  347.)  Nor  is  the  lien  lost  by  an  improper  payment  to  the  vendor's 
solicitors.    (  Wrout  v.  Dawes^  25  Beav.  369.) 

The  lien  prevails  against  the  parcbascr  and  his  heir ;  against  volunteers 
claiming  under  him;  against  sab- purchasers  with  notice;  sometimes  against 
sub-purchasers  without  notice,  \llice  v.  Rice^  2  Drew.  86;  Sugd.  V.  & 
P.  682,  14th  ed.)  And  against  assignees  whether  in  bankruptcy  or  claim- 
ing under  an  assignment  for  the  benefit  of  creditors.  (Famell  v.  Hftelis, 
Amb.  724.) 

The  lien  is  assignable  by  parol  {Dry den  v.  Frost ,  3  MyL  &  Cr.  670),  bnt 
the  assignee  will  take  it  subject  to  any  prior  incumbrances  created  by  the 
vendor.    {Lacy  v.  Ingle^  2  Jrh.  413.) 

A  vendor  of  land  to  a  railway  company  who  have  entered  and  used  it 
for  the  purpose  of  their  railway,  is  entitled  to  the  same  lien  on  land  for  the 
unpaid  purchase-money  and  the  same  remedies  for  enforcing  it  as  an  ordi- 
nary vendor.  See  Wing  v.  Tottenham^  <J*c.  R.  Co.^  L.  li.,  3  Ch,  740  (where 
the  vendor  was  held  entitled  to  a  sale);  Munns  v.  Igle  of  Wight  R,  Co., 
L.  R.,  5  Ch.  414  (where  an  order  was  made  for  a  recei?er),  and  the  cases 
there  quoted. 

The  word  "mortgage**  in  17  &  18  Vict.  c.  113,  has  been  extended  by 
30  &  31  Vict.  c.  69,  so  as  to  include  the  lien.  As  to  a  lien  on  real  estate 
for  an  unpaid  legacy,  see  Barker  v.  Barker,  L.  R.,  10  Eq.  438. 

An  unpaid  vendor  has  not  at  law  any  lien  on  the  title  deeds  for  his  pur- 
chase-money. ( Goode  V.  Burton^  1  Ex.  189.  See  also  Hope  v.  Booth, 
1  B.  &  Ad.  498 ;  Baker  v.  Dewey,  1  B.  &  C.  704;  Lampon  v.  Corke,  5 
B.  &  Ad.  606  ;  Oxenham  v.  Esdaile,  8  Y.  &  J.  362 ;  Hooper  v.  Rams- 
bottom,  4  Camp.  121;  Harding  v.  Ambler,  3  M.  &  W.  279J 

See  further  on  this  subject,  Maokreth  v.  Symmons,  1  White  &  Tud. 
L.  C.  Eq.  289. 

(^)  It  was  questioned  in  Pawsey  v.  Barnes  (20  L.  J.,  Ch.  393;  15  Jnr. 
943),  whether  the  share  of  the  produce  of  real  estate,  devised  to  trustees  upon 
trust  to  sell,  was  a  sum  charged  upon  or  payable  out  of  land  within  this 
section.    (See  Bowyer  v.  Woodman,  L.  R.,  3  Eq.  313,  p.  252,  post,) 

In  1807,  a  devisee  of  one  undivided  third  part  of  real  estates,  which 
were  subject  to  a  term  of  5,000  years  to  raise  money  for  payment  of  debts 
and  legacies  created  by  the  will  of  a  testator,  executed  a  mortgage  in  fee 
of  such  third  part  to  bankers  in  trust  to  raise  by  sale  or  mortgage  a  debt 
due  to  them  within  three  calendar  months  with  interest,  and  also  from 
time  to  time  to  raise  any  further  advances  which  they  might  make.  In 
1809,  a  suit  was  instituted  for  administration  of  the  estate  of  the  testator. 
The  mortgagees  were  not  parties  to  that  suit,  they  being  in  ignorance  of 
their  interest ;  but  they  were  made  parties  to  a  supplemental  suit  in  1841. 
No  steps  had  been  taken  by  the  mortgagees  to  raise  any  money  under  the 
deed  of  1807  :  it  Was  held,  that  their  claim  was  barred  by  the  2nd,  24th  and 
40th  sections  of  this  act,  as  no  proceedings  had  been  taken  to  substantiate 
the  claim,  and  no  part  of  principal  or  interest  had  been  paid.  The  exist- 
ence of  the  prior  term  did  not  affect  the  question,  because  the  statute  makes 
no  distinction  between  a  reversion  and  property  in  immediate  possession. 
{Humble  v.  Humble,  24  Beav.  535;  3  Jur.,  N.  S.  1289.  See  Re  Ber- 
mingham*s  Estate,  I.  R.,  5  Eq.  147,  ante.  p.  163.) 

Money  due  on  a  bond  by  an  ancestor  is  not  a  sum  of  iponey  payable  out 
of  land  within  this  section.  {Roddam  v.  Morley,  2  K.  &  J.  336;  1  De  G. 
&  J.  1.)  A  testator  being  indebted  by  bond  devised  real  estate  to  his  son 
for  life,  with  remainder,  subject  to  a  term  for  the  payment  of  legacies,  to 
his  grandson  in  tail,  and  died.  Upwards  of  twenty  years  after  the  date  of 
the  latest  of  the  bonds  the  tenant  for  life  and  his  assignee  for  value  filed  a 
bill  against  the  tenant  in  tail  and  the  legatees,  alleging  that  the  tenant  for 
life  had  paid  off  the  bonds  and  seeking  to  stand  in  the  shoes  of  the  obligees 
as  against  the  inheritances.  The  tenant  in  tail  pleaded  the  statute,  the 
other  legatees  did  not.  Held,  that  the  payment  of  the  bonds  by  the  tenant 
for  life  did  not  constitute  him  an  incumbrancer  on  the  estate,  and  that  the 
bonds  themselves  being  more  than  twenty  years  old  the  presumption  was 
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that  they  had  been  satisfied.    {Morley  v.  Marley,  5  D.,  M.  &  G.  610;  25   8  ^  4  mil.  4, 
L.J.,  Ch.  1.)  <?.  27,  #.  40. 

In  1816,  A.  mortgaged  an  estate  to  B.,  and  covenanted  to  pay  the  mort-  ~ 
gage-money ;  and,  in  July,  1817,  A.,  and  B.  as  his  surety,  conveved  the 
property  to  C.,  on  trast  to  sell  and  pay,  first,  a  debt  due  from  A.  to  C, 
which  A.  and  B.  also  covenanted  to  pay ;  and,  secondly,  to  pay  B.'s  debt. 
In  Aogost  follovnng,  A.  executed  to  B.  an  eqnitable  charge  on  other  pro- 
perty to  secure  the  same  debt.  In  1884,  C.  sold  the  estate,  and  applied  the 
produce  in  part  payment  of  his  demand.  In  1842,  a  bill  was  filed  by  B. 
■gainst  A.  to  realize  the  equitable  charge:  it  was  held,  that,  until  the  trust 
of  the  deed  of  July,  1817,  was  exhausted  in  1834,  the  covenant  in  the  deed 
d£  1816  subsisted  wholly  unaffected  by  time;  that  the  debt  and  the  personal 
remedy  to  recover  it  subsisted  at  the  time  the  bill  was  filed,  and  that  the 
eqnitable  charge  was  therefore  then  operative.  (^Bennett  v.  Cooper,  9 
Beav.  262;  10  Jur.  607;  16  Law  J.,  Ch.  315.) 

The  statute  cannot  be  applied  to  a  case  where  there  is  no  assignable 
person  liable  to  pay  the  charge,  no  person  who  by  the  delay  could  be  in- 
duced to  suppose  that  the  charge  was  abandoned  or  merged,  and  where  the 
Tent  out  of  which  the  interest  of  the  charge  ought  to  be  paid  is  receivable 
by,  and  belongs  to,  the  same  person  who  is  entitled  to  the  interest.  In  1 773, 
a  tenant  for  life  paid  off  a  charge  of  25,000/.  affecting  the  settled  estates. 
Be  died  in  1837,  having  in  the  meantime  taken  no  steps  for  keeping  the 
charge  alive:  it  was  held,  that  notwithstanding  more  than  twenty  years  had 
dapsed,  and  that  there  had  been  no  part  payment  or  acknowledgment,  the 
charge  still  existed  in  favour  of  his  representatives,  and  had  not  been 
defeated  by  this  section.  (Bnrrell  v.  JEarl  of  Egremont,  7  Beav.  206. 
See  Zord  Kentington  v.  Bouveri^f  7  D.,  M.  &  G.  144;  Baldwin  v.  Bald- 
win, 4  Ir.  Ch.  B.  501;  Lord  Carhery  v.  Preston,  18  Ir.  Eq.  R.  455.)  To 
bring  a  charge  \vithin  the  operation  of  this  section,  there  must  be  a  hand 
to  receive  as  well  as  a  hand  to  pay,  and  the  party  to  receive  must  be  capable 
of  releasing  and  giving  a  discharge.  {McCarthy  v.  Daunt,  11  L*.  £q.  R. 
29;  Carroll  v.  Bargrave,  I.  R.,  6  Eq.  123.) 
In  1812,  A.  conveyed  lands  on  trust  to  pay  an  annuity,  and  subject  thereto 
*  for  himself  in  fee.  By  a  settlement  in  1825  he  charged  the  lands  with  a 
ram  to  be  raised  at  his  death,  and  in  1830  he  mortgaged  the  lands  by 
depositing  the  title  deeds  and  the  deed  of  1812.  The  mortgagee,  who  in 
1832  first  had  notice  of  the  settlement,  in  1834  entered  and  continued  in 
possession,  and  in  1835  bought  in  the  annuity.  A.  died  in  1866.  Held, 
that  the  mortgagee  had  not  acquired  a  title  by  possession  as  against  the 
trustees  of  the  settlement  of  1826.  {Thorpe  v.  Holdaworth,  L.  R.,  7  Eq. 
139.) 

An  express  trust  by  deed  or  will  for  the  payment  of  portions  out  of  Ezprew  tnut 
land  may,  notwithstanding  the  expiration  of  twenty  years,  be  enforced 
against  a  trustee  under  the  exception  in  sect.  25,  or  under  the  exception 
grafted  upon  it  (  Young  v.  Lord  Waterparh.,  18  Sim.  204;  affirmed  on 
appeal,  15  L.  J.,  Ch.  63;  Blair  v.  Nvgent,  8  J.  &  Lat.  658  ;  Laivton  v. 
J\frd,  L.  R.,  2  Eq.  97.)  A  person  entitled  to  a  sum  of  money  charged  upon 
land  assigned  it  to  trustees,  in  trust  to  secure  the  payment  of  a  debt,  and 
after  payment  thereof  in  trust  for  himself :  it  was  held,  that  he  could  not, 
as  against  his  creditor,  insist  that  the  trust  was  barred  by  the  Statute  of 
Limitations.    i^Heenan  v.  Berry,  2  Jones  &  L.  303.) 

In  1806,  bonds  for  payment  of  money  were  given  by  B.,  with  warrants  of 
attorney  to  confess  judgment.  The  conditions  were  to  pay  the  principal 
upon  the  death  of  B.,  with  interest  on  the  first  bond  from  the  day  oi  its  date, 
and  oti  the  latter  from  the  day  of  the  death  of  the  obligor.  The  obligees . 
were  T.,  a  son  of  the  obligor,  and  C,  in  whom  the  bonds  were  vested  as 
trustees  of  the  marriage  settlement  of  G.  upon  trusts  for  the  benefit  of  the 
children  of  the  marriage.  In  1807,  the  real  estates  of  B.  were  settled  upon 
T..  one  of  the  obligees,  subject  to  a  term  of  300  years,  for  raising  5,000/., 
which  was  to  be  applied  in  satisfying  a  debt,  and  the  remainder  was  to  go 
towards  payment  of  judgment  and  specialty  debts  then  owing  by  B.  The 
obligor  died  in  1816,  leaving  his  son  T.  his  executor,  who  survived  his  co- 
frlistee  C,  and  died  in  1836.     On  the  death  of  T.,  R.  came  into  possession 
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Z  4^  i  Will.  4,    of  the  estates.    On  a  bill  filed  bj  tbe  children  of  G.  against  R.  and  his 
e.  27 y  8.  40.      children,  who  were  entitled  to  the  estates  subject  to  the  term,  and  also 

■   against  the  owners  of  the  term,  praying  for  an  account  and  payment  of  the 

amount  due  on  the  bonds,  and  that  the  same  might  be  decreed  to  be  well 
charged  on  the  lands  included  in  the  term  :  it  was  held,  that  the  bonds  did 
not  come  within  the  description  of  judgment  and  specialty  debts  now  due 
and  owing,  and  therefore  were  not  a  charge  upon  the  estate  subject  to  the 
term,  but  that  the  children  of  G.  were  entitled  to  be  paid  out  of  the  general 
assets  of  the  obligor,  of  which  the  money  to  be  raised  by  the  term  formed 
part.  {Burrofves  v.  Gore^  6  H.  L.  Gas.  907;  4  Jur.,  N.  S.  1246.)  It  was 
neld,  also,  that  the  Statute  of  Limitations  was  inapplicable,  because, 
although  the  money  was  secured  by  bonds,  that  was  only  an  additional 
mode  of  securing  the  discharge  of  a  trust  which  could  not  be  discharged 
until  tlie  person  who  entered  into  the  obligation,  who  was  in  the  nature  of  a 
trustee,  actually  paid  the  money,  and,  further,  because  the  person  who  was 
to  pay  the  money  to  the  trustees  was  liable  beyond  his  legal  obligation, 
which  liability  could  only  be  got  rid  of  by  actual  payment.  (/^.)  See 
further  the  note  to  sect.  25,  ante,  p.  201  et  seq. 

LxoAciEs.  ie)  Doubts  were  entertained  whether  this  section  extended  to  any  lega- 

cies not  charged  on  land ;  but  it  has  been  held  to  be  also  applicable  to 
legacies  payable  out  of  personal  estate  only.  {Paget  y.  Foley ^  2  Bing. 
N.  C.  679  ;'3  Scott,  120;  1  Jebb  &  S.  343;  Sheppard  y.  Dukey  9  Sim. 
669 ;  Henry  y.  Smith,  2  Dru.  &  War.  391 ;  O'Hara  v.  Creagh,  1  Long. 
&  T.  65.) 

An  executor  who  had  possessed  assets  sufficient  to  pay  a  legacy,  died 
leaving  it  unpaid,  and  having  charged  his  real  estates  with  his  debts.  The 
right  to  sue  for  the  legacy  as  such,  haying  been  barred  by  lapse  of  time,  it 
was  held,  that  it  could  not  be  claimed  under  the  charge  of  debts.  {Piggott 
y.  Jefferson,  12  Sim.  26.) 

Share  of  residue.         Residuary  property  was  held  to  be  within  this  section,  where  a  present 

right  to  receive  the  residue  had  accrued  thirty  years  ago,  and  it  was  not  con- 
tended that  any  suit  was  necessair  for  ascertaining  the  amount  of  the 
residue.  {Prior  y.  Bomiblow,  2  Y.  &  Coll.  201.)  With  regard  to  the 
meaning  of  the  word  "  legacy''  in  this  section,  Shadwell,  V.-C.,  was  inclined 
to  think  that,  where  the  act  speaks  of  a  legacy,  it  does  in  effect  speak  of  a 
share  of  a  residue ;  and  it  does  not  make  any  difference  between  a  share 
of  a  residue  and  a  legacy.  But  then  that  appeared  to  him  to  be  a  very 
important  point,  on  which  he  was  not  bound  to  give  an  opinion  then. 
( Christian  v.  Devereux,  12  Sim.  271.) 

More  than  twenty  years  after  the  death  of  the  testator,  the  representative 
of  one  of  his  executors  and  the  residuary  legatee  under  his  will  filed  a  bill 
against  the  representative  of  the  co^xecutor  to  recover  residuary  assets  of 
the  testator  alleged  to  have  been  possessed  by  the  co-executor.  It  was  held 
that  the  plaintiffs  were  barred  by  this  section  as  to  assets  possessed  by  the 
executor  more  than  twenty  years  before  the  filing  of  the  bill,  but  they  were 
not  barred  as  to  assets  possessed  by  him  since  that  time.  {Adams  y.  Barry, 
2  Coll.  290.)  Where  a  fund  is  set  apart  to  answer  an  annuity,  the  Statute 
of  Limitations  cannot  be  set  up  agamst  the  residuary  legatee  on  the  death 
of  the  annuitant  forty  years  afterwards ;  but  it  can  as  against  a  pecuniary- 
legatee  whose  legacy  was  payable  on  the  testator's  death.  {Bright  v. 
Zarcher,  27  Beav.  130;  4  De  G.  &  J.  608.) 

Where  the  person  liable  for  the  payment  of  a  legacy  and  the  person  en- 
titled to  receive  it  are  the  same,  no  question  of  limitation  under  tne  statute 
can  arise.    {Binns  v.  Nichols,  L.  R.,  2  £q.  266.) 

Where  a  testator's  estate  is  so  heavily  charged  with  mortgages  that  it  is 
uncertain  whether  a  legatee  will  ever  be  paid  his  legacy,  it  seems  to  be 
doubtful  whether  it  can  be  said  that  he  has  a  present  right  to  receive  it 
within  this  statute.  {Ravenscroft  v.  Frisby,  1  Coll.  C.  C.  22. )  Legatees 
whose  legacies  were  charged  on  real  estate,  subject  to  prior  chai^ges,  were 
not  affected  by  lapse  of  time  so  long  as  any  of  the  prior  charges  subsisted. 
{Faulkner  v.  Daniel,  3  Hare,  212.  See,  however.  Proud  v.  Proud,  1 1 
W.  R.  101.)  Where  a  testatrix  bequeathed  legacies  payable  out  of  a  fund 
to  which  she  was  entitled  in  reversion,  it  was  held  that  a  present  right  to 
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reeeire  the  legacies  did  not  accrne  tmtil  the  rerersion  fell  io.  (^EarU  y. 
BelUmffkamy  24  Bear.  448.)  Ordinarily  the  right  to  receive  a  legacy 
aocTDes  twelve  months  after  the  testator's  death.  (Betuon  v.  Maude ^  6 
Mad.  15.)  See  farther,  as  to  a  present  right  to  receive  under  this  section, 
p.  244,^^. 

An  annnity  payable  ont  of  personalty  only  is  a  legacy  within  this  section.   Annuities. 
{Re  AshfeelVM  Will,  Johns.  112.)    As  to  whether  such  an  annuity,  an- 
secured  by  bond  or  covenant,  would  be  extinguished  by  twenty  years'  non- 
payment, see  Sugd.  R.  P.  Stat  138;  Darb.  &  Bos.  Stat.  Lim.  126. 

An  express  trust  for  the  payment  of  legacies  out  of  land  is  not  barred  by  Express  trust 
the  lapse  of  twenty  years  under  this  section.  (  Watson  v.  Saul,  1  Giff. 
186.  For  what  constitutes  such  a  trust  see  note  to  sect.  25,  antCy  p.  205.) 
The  case  of  personalty  bequeathed  to  executors  upon  express  trusts  appears 
to4)e  different.  In  Cadoury  v.  Smith  (L.  R.,  9  Eq.-37),  which  was  the 
case  of  a  legacy,  Uomilly^  M.  R.,  said  :  **  It  has  been  determined  in  Scott 
r.  Jones  (4  CI.  &  F.  382)  and  that  class  of  cases,  that  if  a  testator  gives 
real  and  personal  estate  in  trust  to  pay  debts  and  legacies,  that  is  no  bar  to 
the  Statute  of  Limitations ;  for  if  a  testator  merely  imposes  upon  his  exe- 
cutors that  which  it  is  their  regular  duty  to  do,  he  does  not,  except  as  to 
real  estate,  create  a  trust"  Where,  however,  a  sum  of  money  was  be- 
queathed to  an  executor  upon  the  trusts  of  a  will,  and  was  severed  by  him 
from  the  testator's  estate,  and  the  interest  applied  upon  the  trusts  of  the 
will,  it  was  held  that  the  executor  had  constituted  himself  a  trustee,  and 
that  a  suit  to  make  the  executor  account  was  not  barred  by  this  section. 
{Pkillipo  V.  Munnings,  2  Myl.  &  Cr.  309;  explained  in  Mar  court  v. 
White,  28  Beav.  309.)  And  where  a  legacy  was  bequeathed  to  A.,  and  the 
executor  stated  in  his  residuary  account  that  he  had  retained  in  trust  the 
amount  of  A.'s  legacy,  and  afterwards  paid  over  the  residue,  it  was  held 
that  he  had  constituted  himself  a  trustee  for  A.,  and  that  A.'s  remedy  was 
not  barred  by  this  section.  {Tyson  v.  Jackson,  80  Beav.  384.)  As  to  the 
period  when  the  character  of  an  executor  is  merged  in  that  of  trustee,  see 
the  authorities  given  in  Darb.  &  Bos.  Stat.  Lim.  119,  and  Charlton  v.  IJarl 
ef  Durham,  L.  R.,  4  Ch.  483. 

M,,  having  appointed  his  daughter  and  her  husband  his  residuary  legatees 
and  executors,  and  having  b^neathed  2,0002.  to  his  daughter  for  her 
separate  use,  died  in  1841.  The  husband  paid  all  M.'s  debts  and  legacies 
except  this  2,0002.  In  1866,  the  testator's  daughter  died,  indebted  to  the 
plaintiff  for  money  lent  to  her  upon  the  credit  of  her  separate  estate.  It 
was  held,  that  a  trust  had  been  created  for  the  separate  use  of  the  testator's 
daughter,  and  that  the  plaintiff's  right  to  enforce  it  against  her  husband 
was  not  barred  by  this  section.  {Hartford  v  Power,  I.  R.,  2  Eq.  204  ;  16 
W.  R.  822.) 

As  to  the  effect  of  an  order  in  lunacy  in  preserving  the  right  to  recover 
a  legacy,  see  lie  Walker,  L.  R.,  7  Ch.  120. 

In  an  early  case  it  was  decided  that  the  Statute  of  Limitations  could  not 
be  pleaded  in  bar  to  a  suit  for  a  legacy,  although  it  had  been  due  twenty 
years.  {Anon.  Freem.  C.  C.  22  ;  see  also  1  Vern.  266.)  But  though  the 
statute  x»uld  not  be  pleaded,  yet  in  many  cases  it  was  adopted  where  there 
was  no  fraud,  and  the  parties  had  permitted  the  assets  to  be  distributed 
without  claiming  the  legacy  for  thirty-five  or  forty  years,  and  was  a  good 
defence  by  way  of  answer  upon  the  ground  of  raising  a  presumption  of  pay- 
ment {ffiggins  v.  Orawford^  2  Ves.  jun.  572  ;  Pickering  v.  Stamford^ 
lb.  682  ;  8.  a,  4  Br.  C.  C.  214  ;  Jones  v.  Turberville,  lb.  115  ;  S.  C,  2 
Ves.  jun.  11.)  And  it  seems  that  the  lapse  of  twenty  years  after  the  tes- 
tator's death  without  any  demand  of  the  legacy  would  have  been  sufficient 
to  afford  a  presumption  of  payment.  {Montressor  v.  Williams,  1  Rop.  on 
Leg.  792  (2nd  ed.).)  In  the  case  of  Campbell  v.  Graham  (1  Russ.  &  Myl. 
453),  in  which  this  doctrine  was  much  considered,  a  party  bought  a  legacy, 
which  was  assigned  to  him  twenty-seven  years  after  the  testator's  death, 
and  four  years  more  elapsed  before  the  filing  of  the  bill :  and  it  was  held, 
that  he  was  barred  by  length  of  time,  and  on  an  appeal  to  the  House  of 
Lords  such  decision  was  affirmed.  (2  CI.  &  Finn.  429.)  Under  particular 
circumstances,  thirty-nine  years  was  held  not  sufficient  to  raise  the  pre- 
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3  ijf*  4  Will.  4,  Bumptiun  of  the  payment  of  legacies.  (Shields  v.  Ricey  3  Jar.  970.)  But 
it  has  been  held,  that  a  legatee  might  recover  a  legacy,  though  ten  years 
had  elapsed  \Tithout  any  demand.  (Lee  y.  Brown,  4  Ves.  8G2.)  From 
mere  lapse  of  time  the  only  presumption  that  can  be  drawn  is  this;  that 
which  onght  to  have  been  done  at  the  commencement  of  .the  period  has 
been  done  at  the  end.  Presumption  of  payment  of  a  legacy  from  mere 
length  of  time  cannot  be  inferred  where  such  payment  is  out  of  the  ordinary- 
course  of  transactions.  A  payment  in  pretenti  of  a  sum  due  in  fntnro 
cannot  be  presumed  without  evidence  of  it.  (^Prior  v.  Harniblow,  2  Y.  & 
Coll.  206.)  Legacies  charged  on  real  estate  were  held,  under  the  circum- 
stances of  the  case,  to  be  payable,  notwithstanding  the  lapse  of  more  than 
forty  years  from  the  testator's  death  to  the  filing  of  the  bill ;  the  stat. 
3  &  4  Will.  4,  c.  27,  not  being  applicable.  {Ravengcro/t  v.  Frighy,  1  Coll. 
16  ;  13  Law  J.  (N.  S.)  Ch.  153.) 

(/)  The  provisions  of  3  &  4  Will.  4,  c.  27,  8.  40,  have  been  extended  to 
the  case  of  claims  to  the  estates  of  persons  dying  intestate  by  23  &  24 
Vict.  c.  38,  s.  13  ;  but  no  provision  appears  to  have  been  made  for  the 
case  of  claims  to  a  residue  undisposed  of  by  will.  It  has  been  held,  that 
this  section  is  no  bar  to  a  claim  made  by  the  next  of  kin  of  an  intestate  to 
leaseholds  of  the  intestate  which  had  been  retained  by  the  administrator, 
who  was  also  heir-at-law  to  the  intestate,  under  a  belief  that  the  property 
was  freehold.  {Reed  v.  Fenn,  35  L.  J.,  Ch.  4;64  ;  14  W.  R.  704.)  See  also, 
aa  to  lapse  of  time  in  the  case  of  claims  to  an  intestate's  estate,  Cregswell 
V.  Vewell,  4  Giff.  460  ;  12  W.  R.  123. 

{g)  It  seems  difficult  to  attach  any  definite  meaning  to  the  words 
"present  right,*'  ^'c,  and  to  say  whether  those  words  mean  such  a  right 
as  the  party  could  render  effectual,  or  whether  the  disability  to  proceed 
effectually  either  at  law  or  in  equity  prevents  the  right  from  being  con- 
sidered as  having  accrued  within  the  meaning  of  this  section.  ( See  Dillon 
T.  Cruige,  3  Ir.  Eq.  R.  82.)  This  section  appears  to  be  capable  of  two 
interpretations  ;  the  one  construing  the  terms  within  twenty  years  next 
after  a  present  right  to  receive  the  same  to  mean,  within  twenty  years  after 
the  first  present  right  to  receive  the  same  accrued  to  any  person  ;  the  other 
construing  them  to  mean  within  twenty  years  next  after  a  present  right, 
established  or  accrued  under  any  of  the  securities  mentioned  in  this  clause. 
(2  Jebb  &  Symes,  109.)  It  will  be  obser\'ed  that  the  word  **firgt"  does 
not  precede  the  word  "  accrued"  in  the  40th  section  as  it  does  in  the  2nd 
section,  and  the  omission  of  that  word  may  in  many  cases  make  a  material 
difference  in  the  construction  of  this  section.  {Ryan  v.  Gambie,  2  Ir.  £q. 
R.  334.)  Tindaly  C.  J.,  said,  "  by  the  words,  *  present  right  to  receive  the 
same,'  we  understand  an  immediate  right  without  waiting  for  the  happen- 
ing of  any  future  event."  {Farran  v.  Beresford,  10  CI.  &  Finn.  334.) 
See  the  cases  as  to  a  present  right  to  receive  a  legacy,  ante,  p.  242. 

The  present  right  to  receive  must  accrue  to  some  persons  capable  of 
giying  a  discharge  for  or  release  of  the  same :  and  accordingly,  where  a 
legacy  was  bequeathed  to  an  infant,  time  was  held  to  run  from  the  period 
when  she  attained  her  majority.  {Piggott  v.  Jeff  ergon,  12  Sim.  26.) 
When  time  has  commenced  to  run  against  the  right  of  a  legatee  to  recover 
his  legacy,  and  the  executor  is  subsequently  found  a  lunatic,  time  will 
nevertheless  continue  to  run.    {Boldero  v.  Halpin,  19  W.  R.  320.) 

(Ji)  The  entering  into  the  receipt  of  rents  and  profits  by  a  mere  equitable 
mortgagee  was  held  sufficient  to  keep  the  personal  remedy  for  the  mortgage 
debt  from  being  barred  by  21  Jac.  1,  c.  16.  {Brocklehurgt  v.  Jessop, 
7  Sim.  438.)  But  where  a  bond  was  entered  into  as  a  collateral  security 
for  money  secured  by  mortgage,  and  the  interest  being  in  arrear,  the  mort- 
gagee took  possession,  and  remained  in  possession  upwards  of  twenty  years 
wiSiout  taking  interest  otherwise  than  by  the  receipt  of  rents  and  profits, 
it  was  doubted  whether  his  remedy  on  the  bond  was  not  barred  by  the 
Statute  of  Limitations.  {White  y.  Billacre,  3  Y.  &  Coll.  597.)  See, 
however,  Williams  v.  Welch  (3  D.  &  L.  666,  ante,  p.  237),  whei-e  it  was 
held,  that  payments  of  an  annuity  kept  alive  the  right  to  revive  a  jud^ 
ment  which  had  been  given  as  collateral  security  for  the  annuity. 

A  payment  of  principal  or  interest  of  a  sum  of  money  charged  on  land 


BiMbiiltleii. 


Part  patxckt. 


Limitation  of  Time  for  the  Recovery  of  Money ^  SfC,  245 

hj  u.  penon  ezpresslj  or  impliedly  authorized  to  make  it  will  be  equivalent  8^4  Will.  4, 
to  a  payment  by  the  party  liable,  so  aa  to  prevent  the  operation  of  the  e,  27, «.  40. 
■t^ote.  Bnt  a  payment  by  a  mere  stranger  will  not  {Homan  v. 
Andrews,  1  Ir.  Ch.  Rep.  106.  See  Lituall  v.  Bonson,  2  Bing.  N.  C.  246.) 
The  person  designated  in  this  section  as  the  person  by  whom  money  is 
pa3rable  mast  evidently  mean,  in  the  case  of  a  claim  by  equitable  lien,  the 
person  entitled  to  the  land  on  which  the  charge  is  sought  to  be  fixed.  The 
money  is  payable  by  him  in  the  only  sense  in  which  it  is  payable  by  any 
one.  Unless  he  pay  it  he  will  lose  his  land,  and  it  is  obviously  in  that 
sense  that  the  statute  in  such  a  case*  speaks  of  the  money  as  payable.  ( Toft 
V.  Stephenson,  1  De  G.,  M.  &  G.  40  ;  quoted  by  Bacon,  V.-C,  L.  R., 
12  Eq.  54.)  The  words  in  sect  40,  •*  by  the  person  by  whom  the  same 
shall  be  payable  or  his  agent,"  apply  equally  to  the  making  of  a  payment, 
and  the  signing  of  an  acknowledgment  (Chinnery  t.  Evans,  11  H.  L. 
Cas.  115  ;  13  W.  R.  20.)  The  payment  of  interest  on  an  Irish  mortgage, 
made  by  a  receiver  appointed  over  the  estates  mortgaged,  is  a  payment  by 
an  agent  of  the  party  liable  witliin  this  section.  But  the  payment  of  in- 
terest on  a  mortgage  by  a  mere  stranger  would  not  be  a  payment  within 
this  section.  {Ih.)  On  the  death  of  a  mortgagor,  in  1833,  his  widow 
(who  was  entitled  to  dower)  took  possession  of  the  mortgaged  estate,  with 
the  consent  of  her  sons  who  were  co-heirs,  and  she  paid  interest  on  the 
mortgage.  In  1858,  the  mortgagee  instituted  a  suit  to  realize  his  mort- 
gage, in  which  it  did  not  appear  that  any  interest  had  been  paid  by  one  of 
the  co-heirs  during  the  interval :  it  was  held,  that  this  co-heir  was  bound 
by  the  payments,  the  widow  being  regarded  either  as  his  agent,  in  which 
case  the  payment  of  interest  had  been  made  on  his  behalf,  or  else  as  a 
stranger,  in  which  case  the  co-heir  himself  was  barred.  (^Ames  t.  Manner- 
ing,  26  Bear.  583.) 

In  1824,  a  legatee,  who  was  entitled  to  a  legacy  charged  upon  land 
devised  to  a  tenant  for  life,  mortgaged  it  to  another  ;  and  at  the  same  time 
the  legatee  and  the  tenant  for  life,  as  surety,  gave  a  bond  to  the  mortgagee 
as  a  collateral  security  for  the  amount.  The  legatee  died  in  1847,  and  the 
tenant  for  life  in  185 1 .  The  mortgagee  had  received,  previous  to  and  in 
1846,  interest  in  part  from  the  tenant  for  life.  It  was  held,  that  the  pay- 
meat  by  the  co-obligor  and  surety  was  sufficient  to  keep  the  debt  alive 
against  the  principal  debtor,  notwithstanding  19  &  20  Vict  c.  97,  ss.  5,  14. 
{Seager  t.  Aston,  26  L.  J.,  Ch.  302  ;  5  W.  R.  548.)  The  plaintiff,  being 
indebted  to  his  bankers  in  a  considerable  balance,  assigned  to  them  an 
annultr  to  secure  2002.,  part  of  that  balance ;  and  af  terwuds  mortgaged  to 
them  the  equity  of  redemption  of  a  leasehold  estate  to  secure  his  general 
balance  of  1,5002.  The  bankers  received  the  annuity  to  an  amount  which 
exceeded  the  debt  of  2002.  and  interest :  and  it  was  held,  that  the  surplus 
was  a  payment  snfficient  to  keep  the  mortgage  debt  alive  within  this 
section.     [StaUy  v.  Barrett,  26  L.  J.,  Ch.  321 ;  5  W.  R.  188.) 

Where  a  testator  devised  part  of  his  real  estates  charged  with  the  payment 
of  half  his  debts  to  A.,  and  the  other  part  of  his  real  estates  charged  with  the 
pijrment  of  the  other  half  of  his  debts  to  B.,  and  A.  had  made  payments  of 
mterest  on  a  bond  debt  of  the  testator  within  twenty  years  :  it  was  held, 
that  these  payments  did  not  keep  alive  the  debt  against  B.  {Dickenson  v. 
TeasdaU,  1  I>e  G.,  J.  &  S.  52.)  If  estates  A.,  B.  and  C.  are  included  in 
one  mortgage,  and  payments  of  interest  are  made  out  of  the  rents  of  A., 
these  payments  are  snfficient  to  keep  alive  the  remedy  of  the  mortgagee 
against  estates  B.  and  C.  Thus,  in  1776,  a  mortgage  was  created  of  three 
estates  in  the  counties  of  Cork,  Kerry  and  Limerick.  In  1784,  a  receiver 
was  appointed  under  the  provisions  of  the  Irish  Act,  11  &  12  Geo.  3,  c.  10, 
who  entered  into  possession  of  the  Limerick  estate  only,  out  of  the  rents  of 
which  the  interest  on  the  mortgage  continued  to  be  paid.  In '1790,  the 
mortgagor  sold  the  equity  of  redemption  in  the  Cork  and  Kerry  estates, 
and  assigned  certain  outstanding  charges  to  a  trustee  for  the  protection  of 
the  purchaser,  but  no  reference  was  made  to  the  mortgage.  It  was  held  by 
the  House  of  Lords,  that  the  mortgage  debt  was  kept  alive  by  the  pay- 
ments of  interest  against  the  Cork  and  Kerry  estates.    (  Chinnery  v.  Evans, 
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3  .5-  4  TT/7/.  4,  11  H.  L.  Cas.  115  ;  13  W.  R.  20.)    See  also  Pears  r.  Laing,  L. R.,  12  Eq. 
c.  27,  g.  40.      41,  and  the  cases  quoted  under  3  &  4  Will.  4,  c.  42,  s.  6,  post. 

(i)  Under  the  40th  section  the  acknowledgment  of  tlie  right  must  be 

given  in  writing,  signed  by  the  person  by  whom  the  same  shall  be  payable  or 
his  agent,  to  the  person  entitled  or  his  agent.  Under  the  42nd  section  the 
acknowledgment  must  be  given  to  the  person  entitled  to  the  interest  or  his 
agent,  signed  by  the  person  by  whom  the  same  was  payable  or  his  agent. 
The  words  of  these  two  sections  being  nearly  the  same,  it  seems  to  be  the 
more  convenient  course  to  arrange  the  decisions  as  to  acknowledgments 
under  both  these  sections  in  one  note.  As  to  acknowledgments  under  the 
14th  and  28th  sections,  see  ante,  pp.  183,  214. 

In  reference  to  this  and  the  other  sections,  where  the  acknowledgment 
to  or  by  the  party  interested  or  his  agent  is  made  sufficient  (see  an^d,  p.  183), 
it  will  be  necessary  to  consider  who  is  in  law  the  agent  and  by  what  acts 
he  is  so  constituted,  where  no  direct  proof  of  agency  is  produced.  An 
a^cnt  need  not  be  authorized  in  writing.  (  Coles  v.  Treoothick,  9  Ves.  260.) 
Wherever  a  specific  appointment  of  an  agent  is  necessary,  a  subsequent 
recognition  of  acts  done  by  him  in  that  capacity  is  better  even  than  a  pre- 
vious authority.  {James  v.  Bright,  5  Bing.  533.)  When  one  means  to 
act  as  agent  for  another,  a  subsequent  ratification  by  the  other  is  always 
equivalent  to  a  prior  command.  (^Foster  v.  Bates,  12  Mees.  &  W.  233.) 
See  Trulock  v.  Rohey,  12  Sim.  407,  ante,  p.  216,  where  the  vice- 
chancellor,  said :  "  It  is  not  necessary  to  make  a  person  an  agent,  that  he 
should  have  an  actual  authority  to  act;  it  is  quite  sufficient  that  the 
grandfather  acted  as  the  agent  of  his  grandchild ;  and  that  she,  when  she 
came  of  age,  adopted  what  he  had  done  on  her  behalf."  And  see  generally, 
as  to  the  extent  and  nature  of  an  agent's  authority,  Pole  v.  Leask, 
28  Beav.  502,  affirmed  in  H.  L.,  9  Jur.,  N.  S.  829.  In  To/t  v.  Stepfienson 
(1  De  G.,  M.  &  G.  28),  an  inquiry  was  directed  as  to  the  agency  of  an 
attorney  who  had  acknowledged  a  debt. 

The  principle  of  some  of  the  cases,  as  Whippy  v.  Hillary  (3  B.  &  Ad. 
Sdd,po8t),  and  Raut ledge  v.  Rainsay  (8  Ad.  &  Ell.  221),  decided  upon 
the  statute  9  Geo.  4,  c.  14,  although  in  language  different  from  that  of 
3  &  4  Will.  4,  c.  27,  ss.  40,  42,  may  be  applicable  to  some  cases  arising 
under  the  latter  statute.  {Holland  v.  Clark,  1  Y.  &  Coll.  N.  C.  169.) 
See  the  cases  under  9  Geo.  4,  c.  14,  quoted /^o^^. 

All  that  the  act  of  3  &  4  Will.  4,  c.  27,  ss.  40,  42,  requires  is,  that  some 
acknowledgment  of  the  right  to  the  sum  claimed  shall  have  been  given  in 
writing,  signed  by  the  person  who  represents  the  estate  out  of  which  it  ia 
payable,  or  by  his  agent.  Thus,  where  an  estate  was  devised  to  a  trustee 
m  trust  to  sell  and  pay  the  testator's  debts,  and  subject  thereto  in  trust  for 
A.,  an  acknowledgment  of  a  debt  in  writing  signed  by  the  trustee  or  his 
agent,  was  held  to  be  sufficient  to  preserve  the  creditor's  right  of  suit  for 
twenty  years  after  the  acknowledgment  was  given  ;  but  such  an  acknow- 
ledgment will  not  impose  on  the  trustee  any  personal  liability  to  pay  the 
debt.  {Lord  St.  John  v.  Bovghton,  9  Sim.  219.)  In  1811,  an  agreement 
was  entered  into  for  the  purchase  of  freehold  land,  and  the  purchaser  was 
immediately  put  into  possession.  In  1827,  the  purchaser  before  any  con- 
veyance was  made  to  him  and  before  he  had  paid  any  part  of  the  purchase- 
money,  died,  having  devised  the  land  to  trustees.  The  trastees  disclaimed 
and  others  were  appointed  by  the  Court  of  Chancery.  In  1834,  the  attorney 
of  these  trustees  wrote  to  the  assignees  of  the  vendor  (who  had  become 
bankrupt),  stating  that  the  purchase-money  was  ready  to  be  paid  on  the 
purchase  being  completed.  On  a  bill  filed  by  the  assignees  in  1844,  to 
enforce  the  lien :  it  was  held,  that  the  trustees  were  persons  by  whom  the 
purchase-money  was  payable  within  the  meaning  of  this  section ;  also  that 
the  acknowledgment  of  their  attorney  in  1834  was  sufficient  within  the 
meaning  of  the  exception  in  the  act  to  withdraw  the  case  from  its  opera-- 
tion,  and  for  this  purpose  to  bind  the  cestui  qve  trusts.  {Toft  v.  Stepheti- 
son,  1  De  G.,  Mac.  &  G.  28;  7  Hare,  1.)  An  acknowledgment  by  a 
mortgagor  of  more  than  six  years'  arrears  of  interest  being  due  upon  a  first 
mortgage,  does  not  preclude  a  puisne  mortgagee  from  relying  on  the 
hioXxMQ.  \Boldlng  v.  Lane,  1  De  G.,  J.  &  S.  122;  11  W.  It.  386.    See 
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the  remarks  on  this  decision  in  Chinnery  y.  Evans,  11  II.  L.  Cas.  115;    3  J*  4  Will.  4, 
13  W.  R.  20.)    In  Re  Mtzmanrice*8  Minors  (16  Ir.  Ch.  R.  445),  where      e.  27,  s.  40. 

the  tenant  for  life  of  the  eqnitj  of  redemption  in  a  mortgaged  estate  gave — 

a  written  acknowledgment  to  the  mortgagee,  it  waa  held  that  the  mortgagee's 
right  to  recover  more  than  six  years*  interest  was  kept  alive  against  the  ^ 
remainderman. 

In  admitting  acknowledgments,  nnder  the  40th  section,  to  the  person  To  whom. 
entitled  or  his  agent,  the  court  has  not  restricted  itself  within  narrow  limits. 
If  it  be  made  in  a  schedule,  afBdavit  or  answer,  it  is  sufficient,  although  it 
may  be  said  that  in  those  cases  it  is  made  to  the  court  and  not  to  the  party. 
Sngden,  L.  C,  thought  the  decisions  right,  and  that  they  proceeded  upon  a 
liberal  but  yet  a  fair  and  just  construction  of  the  statute.  (3  Jones  &  L. 
677.)  In  December,  1821,  A.  and  B.,  creditors  of  D.  deceased,  jointly 
adTanced  a  sum  of  money  to  save  leaseholds  of  D.  from  eviction  for  non- 
payment of  rent ;  as  between  themselves  the  money  was  advanced  in  equal 
moiedes:  to  a  bill  filed  by  B.  against  A.,  and  the  deviaees  in  trust  of  D.,  to 
raise  the  sum  so  advanced,  the  trustees,  in  April,  1824,  put  in  an  answer 
admitting  the  payment  of  the  salvage  money.  In  a  suit  instituted  in 
January,  1844,  for  a  sale  of  D.'s  estate,  A.  filed  a  charge  on  foot  of  his 
salvage  claim :  it  was  held,  that  the  acknowledgment  contained  in  the 
answer  of  April,  1824,  was  sufficient  to  take  the  claim  out  of  the  bar  of 
this  section.  {Blair  v.  Nugent ^  8  Jones  &  L.  673).  In  a  case  where  it 
was  contended  that  an  acknowledgment  by  the  debtor  to  a  third  person 
took  a  case  out  of  this  section,  AldersoUy  B.,  said  that  will  not  do ;  there 
must  be  that  from  which  a  continuing  contract  may  be  inferred.  If  a  man 
were  to  write  a  letter  to  a  third  person  acknowledging  the  debt,  it  would 
not  take  it  out  of  the  statute.  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14, 
explains  that.  (Grenfell  v.  Oirdlestone,  2  Y.  &  Coll.  676.)  In  order 
that  an  acknowledgment  may  have  the  effect  of  taking  a  demand  out  of 
the  operation  of  the  42nd  section  of  this  statute,  the  acknowledgment  must 
appear  to  have  been  made  with  a  view  of  rendering  the  party  making  it 
liable  to  the  demand,  and  it  must  have  been  made  to  the  party  entitled  to 
make  the  demand.  (See  Orenfell  v.  Girdlestone^  2  x .  &  C!oll.  676). 
Therefore,  where  a  bill  was  brought  against  two  executors  for  payment 
of  a  legacy  bequeathed  to  the  plaintiff's  wife,  and  for  arrears  of  interest 
accrued  since  her  death ;  and  the  plaintiff,  with  the  view  of  taking  his 
demand  for  interest  out  of  the  operation  of  the  42nd  section  of  the  statute, 
relied  on  certain  letters  written  by  one  of  the  executors  to  his  the  plaintiff's 
attorney :  it  was  held, — 1st.  That  the  letters  had  not  the  effect  ascribed  to 
them  by  the  plaintiff,  because  they  had  been  written  by  the  party  not 
for  the  purpose  of  charging  himself  but  of  throwing  the  burden  of  pay- 
ment on  the  co-executor;  2ndlv.  That  even  if  they  had  been  written  for 
the  purpose  of  charging  himself,  it  was  questionable  whether  they  would 
avail  the  plaintiff,  inasmuch  as  they  were  written  before  the  plaintiff  had 
taken  out  letters  of  administration  to  his  wife.  {Holland  v.  Clarke,  1  Y. 
&  Coll.  N.  S.  161.) 

A  bill  was  filed  in  April,  1840,  by  a  party  as  administrator  of  his  wife,  What  amoant«  to 
seeking  the  recovery  of  the  principal  and  interest  of  a  legacy  of  160^.  an  acknowiedg- 
bequeathed  to  her  by  a  testator  who  died  in  1811.  The  legatee  attained  °^°'* 
her  majority  when  the  legacy  vested,  and  married  before  the  year  1825. 
In  December,  1825,  the  two  executors  of  the  testator  gave  the  plaintiff  a 
written  acknowledgment,  whereby  they  separately  and  jointly  acknowledged 
that  they  owed  the  plaintiff  150Z.  for  the  legacy  and  50Z.  interest  thereon. 
It  was  held  to  be  clear  that  this  document  precluded  the  defendants  from 
all  benefit  under  tlus  section.  {Holland  v.  Clarke^  1  Y.  &  Oil.,  Ch.  151.) 
The  mortgagees  of  the  works  and  tolls  of  a  harbour  company  agreed  in 
1818  that  the  exchequer  loan  commissioners  making  an  advance  of  money 
-nnder  the  provisions  of  the  acts  of  parliament  regulating  them,  the  tolls 
of  the  harbour  should  be  applied,  first,  in  paying  interest  on  the  commis- 
sioners' advances  :  secondly,  in  paying  interest  on  prior  mortgages  ;  and, 
thirdly,  in  reduction  of  the  ])rincipal  until  it  was  paid  off.  The  tolls  being 
insufficient  to  keep  down  the  interest  on  the  advances,  the  commissioners 
sold  the  subject  of  their  security  to  a  railway  company,  with  notice  of  the 
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agreement.  In  1883,  before  the  sale  to  the  railway  company,  one  of  the 
mortgagees  wrote  to  the  treasurer  of  the  harbour  companv  complainiDg  of 
nonpayment  of  interest.  The  treasurer  replied  that  no  interest  had  been 
paid  since  1821,  as  the  income  of  the  harbour  left  but  a  small  surplus,  after 
payment  of  expenses  ;  but  that  he  was  at  all  times  willing  to  give  infor* 
mation  to  the  mortgagees,  or  to  any  other  gentleman  who  had  embarked 
property  in  the  undertaking.  It  was  held,  that  the  agreement  and  the  cor- 
respondence took  the  case  out  of  the  statute,  both  as  to  principal  and 
interest.  (Jortin  v.  South-Ea$tern  R.  Co.,  6  De  G.,  Mac.  &  G.  270 ; 
1  Jur.,  N.  S.  433  ;  24  Law  J.,  Ch.  343.)  A  judgment  was  obtained  on  a 
joint  bond  and  warrant  of  attorney  against  A.  and  B.  in  1815  ;  B.  had 
joined  in  these  as  a  security  for  A.  On  the  20th  March,  1820,  A.  wrote  to 
V.*s  agent,  "  You  have  inclosed  160Z.  to  my  credit  on  account  of  V.'s  in- 
terest ;*'  and  by  the  account  book  kept  by  V.'s  agent  ( since  dead),  there  ap- 
peared an  entry  by  the  agent  of  17tn  March,  1820,  charging  himself  with 
a  bill  for  302.  drawn  by  A.,  and  lOOZ.  cash  from  A.  In  1822,  V.'s  attorney 
applied  by  letter  to  B.  calling  for  the  amount  of  payment  of  the  above 
debt,  and  B.  on  that  occasion  wrote  to  V.'s  attorney,  acknowledging  the 
receipt  of  his  letter,  **  applying  for  payment  of  his,  B.'s  and  A.'s  joint 
bond.''  And  soon  after  &.'s  agent  wrote  a  letter  to  V.'s  attorney,  enclosing 
a  proposal  of  terms  upon  which  matters  should  be  arranged  by  A.,  and  said, 
"  this  being  done,  it  is  hoped  the  judgment  against  B.  will  be  satisfied." 
The  bill  was  filed  in  1839,  for  an  account  of  the  sum  due  on  the  judgment: 
it  was  held,  that  it  appeared  that  there  was  a  payment  on  account  of  in- 
terest, and  a  sufficient  acknowledgment  to  take  the  case  out  of  the  40th 
section  of  this  statute,  and  that  the  statute  was  retrospective.  (  Vincent 
V.  Willinffton.,  1  Longficld  &  T.  456.)  It  seems  that  an  affidavit  made  in 
the  suit  may  be  a  sufficient  acknowledgment  within  the  42nd  section  of 
this  act.  (TrUtram  v.  Harte,  1  Lon^field  &  T.  186.)  An  acknowledg- 
ment of  a  judgment  debt  in  the  will  of  the  debtor  is  sufficient  to  take  it 
out  of  the  operation  of  this  section.  (Millington  v.  Thompson,  3  Ir. 
Ch.  R.  236. )  Where  certain  suits  were  pending,  in  which  A.  and  B.  were 
defendants,  and  a  reference  was  made  to  the  master  to  report  the  incum- 
brances affecting  the  freehold  lands  of  A.,  and  amongst  others  he  reported 
B.,  a  creditor  by  a  judgment  affecting  them  for  a  certain  sum  :  it  was  held, 
that  this  was  not  such  an  acknowledgment  in  writing  by  the  agent  of  A. 
and  B.,  or  his  agent,  as  will  take  the  case  out  of  the  Statute  of  Limitations, 
the  master's  report  not  being  an  acknowledgment  in  writing  within  the 
meaning  of  the  act,  nor  can  the  master  be  deemed  an  agent.  The  act 
contemplates  such  writing  as  may  be  evidence  of  a  right,  and  the  agent 
such  a  one  as  is  acting  directly  under  authority.  The  master's  report  is  a 
public  document,  and  not  the  property  of  either  party;  he  acts  judicially, 
and  the  report  is  his  act,  and  not  the  act  of  the  suitor ;  he  is  appointed  by 
the  Lord  Chancellor's  authority,  and  his  acts  are  binding,  whether  he  is 
recognized  as  the  agent  or  not.  {Hill  v.  Stawell,  2  Ir.  L.  R.  302  ;  2  Jebb 
&  S.  389.)  In  this  case  the  creditor  who  was  held  to  be  barred  was  not  a 
party  to  the  suit.  (See  Wrixon  v.  Vize,  3  Dru.  &  War.  123.)  An  admis- 
sion of  debt  in  an  insolvent's  schedule  has  been  held  to  be  a  sufficient 
acknowledgment  within  sect.  40.  {Barrett  v.  Birmingham^  4  Ir.  Eq.  R. 
537;  Morrough  v.  Power,  5  Ir.  L.  R.  494 ;  Hanan  v.  Power ,  8  Ir.  L.  R. 
605.) 

In  Harty  v.  Damt  (13  Ir.  L.  R.  23),  it  was  decided  that  it  is  competent 
for  the  conusor  of  a  judgment,  by  an  acknowledgment  given,  no  matter 
how  long  after  the  rendition  of  the  judgment,  provided  it  be  within  twenty 
years  before  the  commencement  of  the  action  or  suit,  to  keep  the  claim 
alive  in  favour  of  the  person  entitled  to  it ;  in  fact,  that  this  section 
operates  only  as  a  suspension  of  the  remedy  and  not  as  an  extinguishment 
of 'the  right.  (See  Waring  v.  Waring,  5  Ir.  Ch.  R.  6;  hvX  iG%  contra, 
Gregson  v.  Hindley,  10  Jur.  383  ;  Homan  v.  Andrews,  1  Ir.  Ch.  R.  106.) 

{k)  Decisions  upon  this  section  are  applicable  to  questions  raised  upon 
sect.  22  of  the  C.  L.  P.  Act  (Ireland)  1853.  (Cronin  v.  Dennehy,  I.  R., 
3  C.  L.  289). 
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Arrears  of  Dower.  c,  27,  ».  41. 

Time  of  Limitation  fixed  Six  Years, 

41.  After  the  said  thirty-first  day  of  December,  one  thousand  i^o  an«ii«  of 
eight  hundred  and  thirty-three,  no  arrears  of  dower,  nor  any  co^SwiV.? more 
damages  on  account  of  such  arrears,  shall  be  recovered  or  ob-  **»"»  ■**  y«*"* 
tained  by  any  action  or  suit  for  a  longer  period  than  six  years 
next  before  Uie  commencement  of  such  action  or  suit  (/). 

(J)  In  equity,  as  at  law,  there  was  before  this  act  no  limitation  to  a  claim 
of  the  arrears  of  dower.  ( Oliver  y.  Richardson^  9  Ves.  222. )  And  thongh 
at  laiVf  by  the  death  of  the  heir,  the  widow  lost  all  arrears  incurred  in  his 
lifetime,  (Mordaunt  y.  Thorold,  8  Ley.  875,)  yet  in  equity,  if  she  had  filed 
her  bill  before  the  death  of  the  heir,  she  was  entitled  to  the  mesne  profits 
( Curtis  T.  Curtis,  2  Br.  C.  C.  620)  from  the  time  her  title  accrued,  (^Dormer 
T. Ibrteseue,  3  Atk.  130,)  pro?id^  that  she  had  made  an  entry;  {TiUey  y. 
Bfidger,  2  Yem.  519;  Prec.  in  Ch.  252;)  and  so  in  case  of  her  death  were 
ber  representatiyes.  (  Wakejield  y.  Child,  1  Fonbl.  Eq.  1 59,  n.)  See  3  &  4 
Will.  4,  c  105,  for  amending  the  law  of  dower,  post ;  Bamford  y.  Bamford, 
h  Hare,  203;  and  Marshall  y.  Smith,  5  Giff.  87;  13  W.  B.  198. 


Arrears  of  Rent  or  Interest, 

Time  of  Limitation  fixed  Six  Years, 

42.  After  the  said  thirty -first  day  of  December,  one  thousand  No  arrean  of 
eight  hundred  and  thirty-three,  no  arrears  of  rent  (m)  or  of  JJ'be^woovSBd 
interest  in  respect  of  any  sum  of  money  charged  upon  or  pay-  for  more  than 
able  out  of  any  land  or  rent  (n),  or  in  respect  of  any  legacy  (o),  ***  ^®*"' 
or  any  damages,  in  respect  of  such  arreara  of  rent  or  interest, 
shall  be  recovered  by  any  distress,  action  or  suit,  but  within  six 
years  next  after  the  same  respectively  shall  have  become  due(/?\ 
or  next  after  an  acknowledgment  of  the  same  in  writing  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent, 
signed  by  the  person  by  whom  the  same  was  payable  or  his 
agent  (^):  provided  nevertheless,  that  where  any  prior  mort- 
gagee or  other  incumbrancer  shall  have  been  in  possession  of 
any  land,  or  in  the  receipt  of  the  profits  thereof,  within  one 
year  next  before  an  action  or  suit  shall  be  brought  by  any  per- 
son entitled  to  a  subsequent  mortgage  or  other  incumbrance  on 
the  same  land,  the  person  entitled  to  such  subsequent  mortgage 
or  incumbrance  may  recover  in  such  action  or  suit  the  arrears 
of  interest  which  shall  have  become  due  during  the  whole  time 
that  such  prior  mortgagee  or  incumbrancer  was  in  such  posses- 
sion or  receipt  as  aforesaid,  although  such  time  may  have  ex- 
ceeded the  said  term  of  six  years  (r;. 

(m)  This  section  is  prospective  in  its  operation,  and  not  retrospective,  This  section  not 
and  therefore  does  not  affect  parties  to  any  suits  which  were  commenced  retrospective, 
before  its  provisions  took  effect.    {Paddon  y.  Ba^'tlett,  8  Ad.  &  £11.  884; 
6  Nev.  &  M.  883;  Peyton  v.  M'Dermot,  1  Dm.  &  Walsh,  198. )    In  Vincent 
y.  Willington,  1  Longfield  &  T.,  the  statute  was  held  to  be  retrospective 
as  to  acknowledgments. 

By  statute  21  Jac.  1,  c.  16,  &  8,  actions  of  debt  for  arrearages  of  rent  Arrsaim  or 
moBt  have  been  commenced  and  saed  within  six  years  after  &e  cause  of  >''"'''• 
such  actions  had  accrued.    This  statute  was  confined  to  actions  for  arrears  Old  law. 
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of  rent  npon  a  demise  without  deed,  and  did  not  extend  to  cases  of  rent 
reserved  by  specialtj.    (JfYeeman  v.  Stacey,  Hntton,  109.) 

Section  42  was  held  in  Ireland  to  include  tithe  rent-chai^.  {Ecolesi^ 
astical  Cammissioners  r.  Marquis  of  Sligo,  5  Ir.  Ch.  K.  46.)  Not  more 
than  two  years'  arrears  of  any  tithe  commutation  rent-charge  is  recoverable 
by  distress  or  entry  under  statute  6  &  7  Will.  4,  c.  71,  ss.  81,  82.  If  the 
half-yearly  payments  of  a  rent-charge  under  that  act  be  in  arrear,  and  no 
sufficient  distress  found,  the  owner  of  the  rent-charge  may  recover  such 
arrear  for  a  period  not  exceeding  two  years,  by  assessment  and  writ  of 
habere  possesHonem,  under  the  82nd  section,  although  no  attempt  to  dis- 
train has  been  made  at  the  end  of  each  or  any  but  the  last  of  the  half  years, 
and  although  at  the  end  of  one  or  more  of  such  previous  half  years  there 
may  have  been  a  sufficient  distress  for  the  amount  then  due.  (in  re  Cam- 
herwell  Rent-charge,  4  Q.  B.  161;  3  Gale  &  D.  366.) 

The  statute  21  Jac.  1,  c.  16,  s.  S,  could  not  be  pleaded  in  an  action  of 
debt  under  the  2  &  3  Edw.  6,  c.  13,  for  not  setting  out  tithes.  (^Talory  t. 
Jackson,  Cro.  Car.  613;  see  1  Mod.  246.)  But  by  statute  63  Geo.  3,c.  127, 
B.  6,  "  No  action  shall  be  brought  for  the  recovery  of  any  penalty  for  the 
not  setting  out  tithes,  nor  any  suit  instituted  in  any  court  of  equity,  or  in 
any  ecclesiastical  court,  to  recover  the  value  of  any  tithes,  unless  such 
action  shall  bo  brought,  or  such  suit  commenced,  within  six  years  from  the 
time  when  such  tithes  became  due.*'  In  bills  for  an  account  of  tithes,  courts 
of  law  and  equity  have  a  concurrent  jurisdiction;  and  inasmuch  as  in  a 
court  of  law  arrears  of  tithes  can  be  recovered  only  for  six  years  before  the 
commencement  of  the  action,  so  in  a  court  of  equity  the  account  will  be 
carried  back  only  six  years  previous  to  the  filing  of  the  bill.  (  Collins  t. 
Archer,  I  Russ.  &  Myl.  284 ;  see  Chichester  v.  Sheldon,  Turn.  &  Rusa. 
253;  S.  C,  3  E.  &  Y.  1102;  Garrard  v.  Schollar,  8  Gwill.  1045;  2 E.  &  Y. 
282;  Qoode  v.  Waters,  20  Law  J.,  Ch.  72.)  Since  6  &  6  Will.  4,  c.  74,  if 
any  tithe,  oblation,  or  composition  not  excepted  in  7  &  8  Will.  3,  c.  6,  or 
exceeding  10/.  yearly  value,  due  from  any  one  person,  is  in  arrear,  it  must 
be  proceeded  for  before  two  justices;  and  if  the  title  of  the  claimant,  or 
liability  of  the  party  sought  to  be  charged,  is  undisputed,  two  years*  arrears 
may  be  there  recovered ;  whereas  if  such  title  or  liability  is  denied  vitd  voce 
before  the  justices,  or  at  any  time  in  iiTiting,  the  claimant  may  proceed  by 
suit  in  equity,  and  recover  six  years'  arrears.  (^Robinson  v.  Ptirday,  16 
Mees.  &  W.  11.) 

So  long  as  the  relation  of  landlord  and  tenant  subsists,  the  right  of  the 
landlord  to  rent  is  not  barred  by  nonpayment,  except  that  under  this  act 
the  amount  to  be  recovered  is  limited  to  six  years.  {Archbold  v.  Scully, 
9  II.  L.  C.  360. )  In  the  case  of  a  lessee  who  has  forfeited  his  lease  by 
nonpayment  of  rent,  the  question  as  to  what  amount  of  arrears  he  will  be 
required  to  pay  to  entitle  himself  to  relief  in  eqnit}',  or  to  have  proceedings 
stayed  at  law,  is  discussed.  Darb.  &  Bos.  Stat.  Lim.  153  - 156.  For  the 
period  during  which  an  account  of  mesne  rents  will  be  directed  in  equity, 
see  post. 

A  testator  bequeathed  250Z.  to  B.,  to  be  chargeable  on  lands,  and  to  be 
paid  by  yearly  payments  and  instalments  of  20/.  per  annum  from  the  day 
of  her  marriage,  with  consent,  but  not  until  then ;  and,  in  case  B.  should 
intermarry  without  such  consent,  then  she  should  be  entitled  to  Is.;  such 
portion  of  250Z.  to  be  paid  and  payable  by  yearly  instalments  of  201.  per 
annum  from  the  day  of  her  marriage,  but  not  until  then,  with  power  to  B. 
or  her  lawful  husband  to  distrain  in  case  of  nonpayment  of  the  20/.  And 
the  testator  desired  that  his  two  sons  (to  whom  he  devised  the  lands)  should 
contribute  jointly  ^nd  severally  to  support  and  clothe  B.  in  a  reasonable 
manner ;  and  that,  upon  doing  so,  no  interest  should  arise  upon  the  250/. ; 
but  if  they  neglected  such  support  and  clothing,  he  desired  that  the  260/. 
should  be  liable  to  interest  at  6/.  per  cent,  until  B.'s  marriage,  but  by  no 
means  after :  it  was  held,  that  the  instalments  were  periodical  payments  of 
a  sum  of  money  charged  upon  lands,  and  as  such  within  this  section. 
{Uppington  v.  Tarrant,  12  Ir.  Ch.  R.,  N.  S.  268,  269.) 

A.  was  from  the  2nd  July,  1805,  till  the  10th  July,  1841,  (when  he  was 
found  a  lunatic,)  and  B.,  his  committee,  had  ever  since  been,  seised  as  of 
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fee  of  two-thirds  of  a  fee-farm  rent  of  20^.  5«.  per  an/ium,  payable  on  29th  3^4  Will.  4, 

September  and  25th  March,  created  bj  letters  patent,  29  Hen.  8.    No  pay-      c,  27,  i,  42. 

ment  of  this  rent,  or  of  any  part  thereof,  had  been  made  since  March,  183*1, 

DOT  had  there  been  any  acknowledgment  in  writing  relating  thereto.    It 

was  held,  that  the  case  was  governed  by  this  section,  and  consequently  that 

neither  the  lunatic  nor  his  committee  was  entitled  to  recover,  in  the  year 

1847  or  the  year  1844,  any  part  of  the  arrears  of  the  two-third  parts  of  the 

fee-farm  rent  which  accrued  due  from  29th  September,  1831,  to  the  29th 

September,  1837,  inclusive.     {Humfrey  v.  Qery^  7  C.  B.  667. ) 

The  2nd  section  of  the  act  provides  for  the  case  where  the  right  or  title  Annuities. 
to  an  aminity  is  disputed.  (See  ante^  p.  144.)  The  42nd  section  provides 
for  the  caae  where  the  title  to  the  annuity  is  not  disputed,  but  the  distress 
is  made  for  the  arrears  due.  {Jame$  v.  Salter ,  3  Bing.  N.  C.  552.)  Arrears 
of  rent,  or  of  an  annuity  secured  by  deed,  may  be  recovered  for  twenty 
years  under  the  statute  3  &  4  Will.  4,  c.  42,  s.  3,  notwithstanding  the  42nd 
section  of  3  &  4  Will.  4,  c.  27.  {Paget  v.  Foley,  2  Bing.  N.  C.  679;  • 
Straekan  v.  Thomas,  4  P.  &  Dav.  229;  12  Ad.  &  Ell.  536 ;  see  post.) 

An  annuity  charged  on  land  by  will  comes  within  the  meaning  of  the 
w(Hd  rent  in  the  42nd  section,  as  explained  by  the  interpretation  clause  of 
this  act,  ante,  p.  131,  and  therefore  no  more  than  six  years'  arrears  are 
recoverable.  (Fgrguson  v.  Livingston,  9  Jr.  Eq.  R.  202;  Francis  v.  Graver, 
5  Ha.  39.)  But  in  Wheeler  v.  Howell  (3  K  &  J.  189),  arrears  of  an  an- 
nuity charged  on  a  reversionary  interest  in  land  were  held  to  be  recoverable 
mam  than  six  years  after  the  same  became  payable.  (See,  however,  Vin" 
eeut  V.  Ooing,  1  J.  &  Lat.  697;  Sinclair  v.  Jackson,  17  Beav.  405.) 
An  annuity  bequeathed  out  of  personalty  is  not  within  this  section.  {Hoch 
V.  Callen,  6  Ha.  531;  JRe  AshteelVs  Will,  Johns.  112.)  Lord  St.  Leonards 
considers  that  the  words  in  this  section  **  arrears  of  interest  in  respect  of 
any  legacy"  might  well  be  held  to  include  an  annuity  which  is  payable  out 
of  personalty  and  no  charge  upon  the  land.    (R.  F.  Stat.  138.) 

( n)  **  Sect.  40  enumerates  mortgages,  liens,  judgments;  but  sect.  42  adopts  Arrxars  or 
the  previous  general  description  of  money  *  chared  upon  or  payable  out  of  '*'^»«*«' 
land,'  a  description  which  includes  every  security,  omitting  the  enumeration 
whidi  it  was  unnecessary  to  repeat.  The  enactments  are  identical.  It  is 
impossible  to  draw  any  distinction  between  the  sums  of  money  mentioned 
in  the  one  section  and  in  the  other."  (Sngd.  R.  P.  Stat.  139.  See  Bolding 
V.  Zanf,  8  GifP.  574.) 

The  trustees  of  a  turnpike  road,  pursuant  to  a  power  given  to  them  by  (i)  On  xort- 
act  of  parliament,  mortgaged  to  J.  M.  such  share  and  proportion  of  all  the  ^^^^^ 
tolls  as  the  money  advanced  by  him  should  bear  to  the  whole  principal 
amount  advanced  on  the  tolls.  The  security  was  continued  by  various  acts 
of  parliament,  but  no  interest  was  paid  in  respect  of  such  mortgage  for 
thirty  years  and  upwards.  It  was  held,  in  a  suit  instituted  by  the  repre- 
sentative of  J*.  M.  against  one  of  the  trustees  of  the  road,  seeking  payment 
of  all  the  arrears  of  interest  due  to  him  out  of  all  the  tolls,  that  he  was  not 
barred  by  the  Statute  of  Limitations  from  recovering  the  whole  of  such 
arrears  (tolls  not  being  within  the  meaning  of  the  act),  but  that  the  other 
mortgagees  on  the  tolls  were  necessary  parties  to  a  suit  for  that  purpose. 
(MellUh  V.  Brooks,  3  Beav.  22;  4  Jur.  739.) 

A  canal  company  conveyed,  under  their  common  seal,  the  canal  works 
and  rates  to  a  mortgagee,  to  hold  until  the  sum  borrowed,  with  interest, 
should  be  repaid.  There  was  no  covenant  to  repay.  It  was  held,  that 
under  this  section,  although  the  mortgagee  could  recover  the  principal 
within  twenty  years,  yet  his  remedy  for  arrears  of  interest  was  limited  to 
six  years.  There  being  no  covenant  or  engagement  to  pay,  but  simply  a 
conveyance  of  the  canal,  there  was  not  the  species  of  action  of  covenant, 
or  of  debt  upon  bond  or  other  specialty,  referred  to  in  the  statute  3  &  4 
Will.  4,  c.  42,  s.  3,  post.    (Hodges  v.  Croydon  Canal  Co.,  3  Beav.  86.) 

And  where  a  woman  executed  a  mortgage  of  a  reversionary  interest  to 
which  she  was  entitled  in  a  share  of  certain  moneys,  the  proceeds  of 
lands  devised  upon  trust  for  sale,  it  was  held  that  her  estate  was  '*  money 
payable  out  of  land"  within  this  section^  and  that  the  mortgagee  could  not 
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recoYor  more  than  six  years'  interest.    {Banoyer  y.  Woodnuin^  L.  R.,  3  Eq. 
313.) 

In  some  of  the  cases  in  England  nnder  8  &  4  Will.  4,  c.  27,  a  diflSculty 
arose  in  conseqnence  of  8  &  4  Will.  4,  c.  42,  s.  3  (p.  258,  poif);  and  tfaTe 
conrts  treated  the  provision  of  the  second  act  as  an  exception  oot  of  the 
enactments  of  the  former.  (See  Pa^et  y.  Foley,  2  Bing.  N.  C.  690 ; 
Strachan  v.  Thomas,  12  Ad.  &  E.  658.)  In  Du  Jlgief  v.  Lee  (2  Ha. 
326),  it  was  held  that  a  mortgagee  whose  mortgage  debt  was  secured  also 
hy  a  bond  and  covenant,  was  entitled  to  recover  twenty  years'  arrears  of 
interest  in  a  foreclosure  snit.  This  decision  was,  however,  overruled  by 
Lord  Cottenh4im  in  Hunter  v.  Nockolds  (1  Mac.  &  G.  640;  19  L.  J.,  Ch. 
177),  where  he  laid  down  that  the  effect  of  the  conjoint  enactment  is,  that 
no  more  than  six  years*  arrears  of  rent  or  interest  in  respect  of  any  snm 
charged  npon  or  payable  out  of  any  land  or  rent  shall  be  recovered  by  way 
of  distress,  action  or  suit,  other  than  and  except  in  actions  on  covenant  or 
debt  on  specialty,  in  which  case  the  limitation  is  twenty  years.  (See 
HarrUon  v.  Duignany  2  Dm.  &  War.  298;  Hughes  y.  Kelly ^  8  Dm.  & 
War.  482.) 

It  has  since  been  held,  in  several  cases,  that  in  a  foreclosure  suit  a  mort- 
gagee cannot  recover  more  than  six  years  of  interest,  although  the  mort* 
gage  debt  is  secured  by  covenant.  (^Sinclair  v.  Jackson,  17  Beav.  405 ; 
Shaw  v.  Johnson,  1  Dr.  &  Sm.  412;  Round  v.  Bell,  80  Beav.  121.)  The 
case  is  different  where  there  is  a  trust  to  secure  the  money  (see  the  cases  as 
to  trast,  post,  p.  254 ) ;  but  it  makes  no  difference  that  the  property  mort- 
gaged is  reversionary.  {Sinclair  v.  Jackson,  17  Beav.  405.  See,  however, 
Wh/seUrY,  Howell,  8  E.  &  J.  198.) 

In  Mason  v.  Broadhent  (33  Beav.  296),  Lord  Romilly,  M.  R.,  assumed 
as  settled  law  that  a  mortgagor  could  redeem  by  payment  of  the  principal 
of  the  mortgage  debt  and  six  years'  interest;  and  accordingly  held  that 
where  the  mortgaged  estate  had  been  sold  by  a  tmstee  for  the  mortgagee 
under  a  power  of  sale,  and  the  mortgagor  filed  a  bill  to  recover  the  surplus 
money,  the  mortgagee  could  not  retain  more  than  six  years'  arrears  of  in- 
terest. In  Edmund*  v.  Wavgh  (L.  li.,  1  Eq.  418  ^  however,  Kindersley, 
V.-C,  said,  that  there  would  be  no  justice  in  such  a  construction  of  the 
statute  as  should  allow  the  mortgagor  to  redeem  on  payment  only  of  six 
years'  interest:  and  in  the  case  of  a  sale,  similar  to  that  in  Mason  y. 
Broadbent,  the  purchase-money  having  been  paid  into  court,  and  the 
mortgagee's  trustees  having  petitioned  for  payment  out  of  the  fund,  he  held 
that  the  petition  was  not  a  suit  to  recover  arrears  of  interest  within  this 
section,  and  that  the  trustees  were  entitled  to  more  than  six  years*  arrears 
of  interest. 

In  Elvy  v.  Norwood  (5  De  G.  &  Sm.  240),  it  was  held  that  the  heir  of 
a  mortgagor  who  had  covenanted  for  himself  and  his  heirs  to  pay  the 
mortgage  debt  and  interest,  could  not  redeem  without  paying  twenty  years' 
arrears  of  interest,  as  the  mortgagee  was  entitled  to  tack  the  arrears  of 
interest  to  the  debt  as  against  the  heir.  Since  8  &  4  Will.  4,  c.  104,  a 
mortgagee  of  freeholds  may  tack  his  simple  contract  debt  in  a  foreclosure 
suit  as  against  the  heir  of  the  mortgagor.  {Thomas  v.  T?iomas,  22  Beav. 
841. )  As  to  a  mortgagee  of  copyholds,  see  liolfe  v.  Chester,  20  Beav.  610. 
The  question  of  tacking  must  be  raised  on  the  pleadings.  {Sinclair  r. 
Jackson,  17  Beav.  40^.) 

To  an  action  of  covenant  upon  an  indenture  of  demise  for  rent  the  de- 
fendant pleaded  the  8  &  4  Will.  4,  c.  27,  s.  42,  and  it  was  held,  in  Ireland, 
that  that  statute  did  apply  to  such  a  case.  (Bruen  v.  Nolan,  1  Jebb  & 
Sym.  846,  n.)  But  as  the  statute  3  &  4  Will.  4,  c.  42,  did  not  apply  to 
Ireland,  the  result  was  not  the  same  as  that  which  followed  in  England. 
{Paget  v.  Foley,  2  Bing.  N.  C.  67.)  See  also,  in  Ireland,  Armstrong  v. 
Lloyd,  2  Ir.  L.  R.  70;  Wilson  v.  Jackson,  2  Ir.  L.  R.  1 ;  0* Kelly  v.  Bodkin^ 
3  Ir.  Eq.  R.  890.  Provisions  similar  to  those  contained  in  8  &  4  Will.  4, 
c.  42.  have  since  been  applied  to  Ireland  by  3  &  4  Vict.  c.  106,  ss.  82—36, 
and  16  &  17  Vict.  c.  113,  s.  20,  et  seq. 

In  a  foreclosure  suit,  the  defendants,  some  of  whom  were  minors,  by  their 
answer  relied  on  the  Statute  of  Limitations  as  disentitling  the  plaintiff  to 
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than  six  yean'  interest.  In  the  progress  of  the  caose,  an  order  was 
made  npon  consent,  in  porsnance  of  which  a  payment  was  made  to  the 
plaintiff  on  account  of  his  demand.  It  was  held,  that,  although  such  pay- 
ment woold  have  defeated  the  bar  of  the  statute  set  up  by  the  answer,  had 
th«  transaction  taken  place  between  adulti,  yet  as  the  interests  of  minort 
were  concerned,  the  payment  onght  to  be  considered  as  made  without  pre- 
jodice  to  the  rights,  and  subject  to  the  equities  of  the  parties  in  the  cause, 
and  onght  not,  therefore,  to  be  permitted  to  defeat  the  defence  relied  upon 
by  the  answer.  It  is  questionable  how  far  the  officer  is  authorized  to  decide 
between  the  parties  in  a  cause  npon  a  pleading  by  way  of  discharge,  filed 
in  the  office,  relying  on  the  Statute  of  Limitations.  (Thwaites  y.  Ai*Donough, 
2  Jr.  Eq.  R.  97.) 

Debts  secured  by  judgments  are  sums  of  money  charged  upon  or  payable  (3)  Ox  jvocmuiti. 
oat  of  land  within  the  meaning  of  this  section  of  the  act,  and  only  six  years' 
arrears  of  interest  can  be  recovered  for  such  debts.    In  relation  to  the 
Statntes  of  Limitations,  the  rights  of  judgment  creditors  for  arrears  of  in- 
terest, aa  against  the  real  and  personal  estates  of  their  debtor,  are  equal  and 
co-extensive.    As  far  as  the  bar  of  the  statute  operates  for  the  protection 
of  the  real  estate,  to  the  same  extent  the  personal  estate  is  protected ;  the 
statute  3  &  4  Vict.  c.  105  (Ireland),  s.  26,  enacts,  that  every  judgment  debt 
due  npon  any  judgment  not  confessed  or  recovered  for  any  penal  sum  for 
securing  principal  and  interest  shall  carry  interest,  &c.    The  interest  thus 
given  is  subject  to  the  limitations  of  the  statute  3  &  4  Will.  4,  c.  27,  s.  42. 
Iffenrf  v.  Smith,  2  Dm.  &  War.  381.)    Where  the  interest  as  well  as  the 
principal  is  secured  by  the  judgment,  it  seems  that  in  Ireland  twenty  years' 
arrears  can  be  recovered  in  an  action  on  the  judgment.    (16  &  17  Vict.  c. 
113,8.  20.)     A  judgment  creditor  of  a  tenant  in  fee,  in  remainder  after  an 
estate  for  life,  is  not  entitled  to  recover  out  of  the  lands  arrears  of  interest 
which  accrued  due  during  the  existence  of  the  tenancy  for  life,  and  more 
than  six  years  before  the  commencement  of  the  suit.    (  Vincent  v.  Going, 
I  Jones  &  L.  697.     See  Wheeler  v.  Howell,  3  K.  &  J.  198;  Sinclair  v. 
Jaekton,  17  Beav.  405.) 

Formerly  a  judgment  did  not  carry  interest,  but  interest  might  be  re- 
covered at  law,  in  the  shape  of  damages,  by  an  action  on  the  judgment. 
( Gaunt  V.  Taylor,  3  Myl.  k,  K.  302.)  Now  it  is  enacted  b v  1  &  2  Vict, 
c.  110,  88.  17,  18  ipost),  that  every  judgment  debt  shall  carry  inte-  i  &  2  Vict.  c  no, 
rest  at  the  rate  of  41,  per  cent,  from  the  time  of  entering  up  the  judgment  "*■  ^^>  ^^' 
until  the  same  shall  be  satisfied,  and  such  interest  may  be  levied  under  a 
writ  of  execution  on  such  j  udgment.  Decrees  and  orders  of  courts  of  equity, 
and  in  bankruptcy  and  lunacy,  and  rules  of  the  superior  courts  of  common 
law,  ordering  the  payment  of  money,  &c.  to  any  person,  are  to  have  the 
same  effect  as  judgments  in  the  courts  of  common  law.  (3  &  4  Vict.  c. 
105, 8. 27,  Ireland.;  As  to  interest  on  debts  generally,  see  the  note  p.  256, 
post. 

A  contract  for  the  sale  of  an  estate,  made  in  March,  1811,  stipulated  that  (8)  On  uk^aid 
the  purchase-money  should  be  paid  on  the  13th  May  following.  The  money  pcscHAn-aioKXT. 
was  not  paid,  but  the  purchaser  entered  into  possession,  and  he  and  those 
claiming  nnder  him  continued  in  possession.  In  1849,  a  bill  was  filed  to 
enforce  the  vendor's  lien  on  the  estate  for  the  purchase-money.  It  was 
held,  by  Turner,  L.  J.,  that  the  principal  had  not  become  payable,  as  no 
title  had  as  yet  been  shown  by  the  vendor,  and  that  the  interest  could  not 
be  due  within  sect.  42  until  the  principal  money  became  payable.  He  said 
that  the  interest  became  due  npon  completion,  although  it  was  to  be  calcu- 
lated from  the  inception  of  the  contract.  {Toft  v.  Stephenson,  5  D.,  M.  & 
G.  735.) 

On  a  bill  to  enforce  a  charge  acquired  by  a  judgment  creditor  on  the  (4)  Om  cuargbs. 
estate  of  the  debtor  a  receiver  was  appointed,  and  at  the  hearing  a  reference 
as  to  incumbrances  on  the  estate  was  directed.  A  claim  for  a  sum  charged 
upon  the  estate,  carried  in  before  the  master  nnder  such  inquiry  by  one 
who  was  not  a  party  to  the  suit,  was  held  to  take  the  charge  as  to  the  inte- 
rest out  of  this  section,  and  the  incumbrancer  was  held  to  be  entitled  to  the 
arrears  of  interest  for  six  years  antecedent  to  the  claim  carried  in  before 
the  master.     {Greeniray  v.  Broomfield,  Handley  v.  Wood,  9  Hare,  201.) 
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(o)  Arrears  of  interest  on  legacies  can  only  be  recoyered  for  six  years, 
calcalatcd  from  the  filing  of  the  bill.  (Hughes  v.  Williams^  3  Mac.  &  G. 
683;  Ckappell  v.  Jf^es,  1  D.,  M.  &  G.  31)3;  lie  Walker,  L.  R.,  7  Ch.  120.) 
As  to  interest  on  legacies,  see  2  Wms.  Exors.  131{);  Lord  v.  Lard,  L.  li., 
2  Ch.  782;  Jl/!  Ricliards,  L.  R.,  8  Eq.  119. 

{p)  It  was  formerly  decided  in  Ireland,  that  no  more  than  six  years' 
arrears  of  interest  of  money  charged  npon  lands  con  Id  be  recovered,  althou^irh 
the  deed  creating  the  charge  vested  the  lands  in  trustees  to  secure  it. 
(Bume  Y.  Robinson,  I  Dr.  &  Walsh,  688;  sec  also  Knox  v.  Kelly,  6  Ir. 
Eq.  R.  279.)  But  it  is  now  settled  that  where  there  is  an  express  trust, 
sect.  25  applies  and  the  claim  is  not  barred  by  sect.  42.  So  held  in  the 
case  of  annuities  secured  on  realty  (  Ward  v.  Arch,  12  Sim.  472;  Mans- 
Jield  V.  Ogle,  24  L.  J.,  Ch.  700;  Cox  v.  Dolman,  2  D.,  M.  &  G.  592;  Snom 
v.  Booth,  8  D.,  M.  &  G.  69;  Lewis  v.  Buncombe,  29  Bcav.  175;  Knight 
v.  Bowyer,  2  De  G.  &  J.  421);  in  the  ca.se  of  an  annuity  pavable  out  of 
personalty  (Playfair  v.  Cooper,  17  Bcav.  187);  in  the  case  o{  a  mortgage 
secured  by  a  term  in  a  trustee  {Shaw  v.  Johnson,  1  Dr.  &  Sm.  412);  in  the 
case  of  a  simple  contract  debt  charged  by  will  on  real  estate  {Blower  v. 
Blower,  7  W.  R.  101 ) ;  and  in  the  case  of  interest  on  a  legacy  directed  to 
be  raised  by  a  sale  of  realty.  {Oovgh  v.  Bult,  16  Sim.  323;  Kellett  v. 
Kellett,  I.  R.,  5  Eq.  298.)  See  the  note  to  sect.  2o,  ante,  p.  201,  and  also 
the  cases  as  to  express  trusts  quoted  under  sect.  40,  ante,  p.  236,  et  seq. 

iq)  See  the  cases  as  to  acknowledgments  under  this  section  given  ante^ 
p.  246.  In  Boldlng  v.  Lane  (1  De  G.,  J.  &  S.  122),  Lord  Westbury  said 
that  the  words  in  this  section,  **  by  whom  the  same  was  payable,"  do  not 
denote  merely  the  persons  who  are  legally  bound  by  contract  to  pay  the 
interest,  but  all  the  persons  against  whom  the  payment  of  snch  arrears 
might  be  enforced. 

(r)  The  exception  in  this  clause  of  the  act  is,  where  a  man  has  an  estate 
and  there  are  several  incumbrances  on  it,  and  one  of  the  incumbrancers 
enters  into  possession,  there  another  creditor  shall  not  be  prejudiced  by  that 
possession,  if  he  come  for  relief  within  a  year  after  the  pnor  creditor  has 
been  removed  from  the  possession.  If  a  prior  mortgagee  or  other  incum- 
brancer is  in  possession,  the  right  of  the  subsequent  creditor  to  recover  inte- 
rest during  the  full  period  of  such  possession,  although  that  period  may 
exceed  six  years,  is  saved,  provided  be  is  so  vigilant  as  to  come  within  one 
year  after  the  determination  of  that  possession.  A  judgment  creditor  who 
has  the  first  security  upon  the  estate,  and  gets  into  possession,  is  a  prior 
incumbrancer  in  possession  within  this  proviso.  (Henry  v.  Smith,  2  Dru. 
&  War.  390. )  The  prior  incumbrance  referred  to  in  this  exception  is  one 
which  affects  the  estate  or  interest  npon  which  the  subsequent  incumbrance 
is  also  a  charge.  (  Vincent  v.  Going,  1  J.  &  Lat.  697).  A.  being  entitled 
to  a  mortgage  on  certain  lands  vested  in  a  trustee  for  him,  agrees  that  a 
subsequent  annuity  creditor  should  have  precedence  over  his  debt,  and  joins 
in  a  demise  of  the  lands  to  a  trustee  for  the  annuitant,  but  his  trustee  who 
had  the  legal  estate  did  not  join  in  the  demise.  A.  remains  in  possession 
until  the  death  of  the  grantor  of  the  annuity.  It  was  held,  that  the  annui- 
tant was  not  debarred  from  recovering  more  than  six  years*  arrears,  as  the 
annuitant  fell  strictly  within  the  literal  terms  of  the  exception  in  this  sec- 
tion. ( Drought  v.  Jones,  2  Ir.  Eq.  R.  303,  "  a  doubtful  authority  ;"  Sogd. 
R.  P.  Stat.  146,  n.)  See  also  Montgomery  y.  Southwell,  2  Con.  &  Law. 
268. 

The  nature  and  object  of  this  exception  is  explained  by  Lord  Westhury 
in  Chinnery  v.  Evans,  11  H.  L.  Ca.  115.  There  a  moitgage  having  been 
created  of  certain  estates,  the  mortgagor  subsequently  sold  the  equity  of 
redemption  and  assigned  some  outstanding  charges  to  a'  trustee  for  the  pur- 
chaser, and  the  purchaser  entered  into  possession.  It  was  held  that  the 
land  was  not  in  the  possession  of  a  bond  fide  incumbrancer  prior  to  the 
mortgage  within  this  exception,  and  that  the  mortgagee  could  not  recover 
more  than  six  years*  arrears  of  interest. 

It  will  be  observed  that  the  42nd  section  contains  no  exception  in  favour 
of  persons  under  disabilities ;  and  if  the  act  be  construed  literally,  infants 
and  lunatics,  and  other  persons  under  disabilities,  will  only  be  enabled 
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to  reooTer  six  jean*  interest.  It  has  been  observed  by  Lord  St.  Leonards, 
« that  even  as  to  legacies  charged  upon  real  estates,  there  is  no  saving  as 
to  arrears  of  interest*  for  infancy,  or  the  like.  In  the  case  of  younger 
ddldren's  portions,  althoogh  by  way  of  legacy,  the  interest  is  often  alloweil 
tx>  remain  in  arrear  for  several  years,  for  the  accommodation  of  the  bead 
of  the  family ;  and  the  statute  will,  unless  it  be  modified,  often  bar  a  just 
claim  unnecessarily,  and  ultimately  injure  the  person  whom  it  was  intended 
to  benefit ;  and  whether  a  legacy  be  payable  out  of  real  or  personal  estate, 
of  coarse  interest  upon  it,  where  it  carries  interest,  ought  not  to  be  barred 
during  the  infancy  of  the  legatee."    (Sngd.  V.  &  P.  63d,  11th  ed.) 

A  suit  for  the  recovery  of  mesne  rents  and  profits  in  equity,  is  not  a  suit 
for  the  recovery  of  arrears  of  rent  within  sect.  42.    {Per  Turner^  L.  J., 
£Rei9  T.  Sallitt,  3  D.,  M.  &  G.  816.)    On  the  question  how  far  the  account 
is  to  be  carried  back  in  such  suits,  the  following  distinctions  have  been  laid 
down.    In  cases  of  express  trusts,  the  Statutes  of  Limitation  afford  no  de- 
fence, and  an  account  will  be  directed  from  the  accruer  of  the  plaintiff's 
title.    {SturgU  v.  Morse,  3  De  G.  &  J.  1;   Wright  v.  Chard,  4  Drew.  673; 
Mathefo  T.  JBrUe,  14  Beav.  341.)    Where  there  is  no  express  trust,  but 
the  person  in  possession  has  had  notice  of  the  plaintiff's  title,  it  was  for- 
merly held,  that  as  at  law  more  than  six  years'  mesne  profits  could  not  be 
lecovered,  so  in  equity  the  account  would  not  be  carried  back  beyond  six 
vears  from  the  filing  of  the  bill  {B^ade  v.  Reade,  5  Ves.  744 ;   Harmood  v. 
'Oglander,  6  Ves.  215);  and  in  Hicks  -v.  Sallitt  (3  D.,  M.  &  G.  782\ 
where  the  defendant  was  a  purchaser  for  value,  with  notice  of  the  plaintiff's 
title,  Thtmer,  L.  J.,  thought  that  the  statute  21  Jac.  1,  c.  16,  might  be 
applicable,  by  analogy  to  the  action  of  account  at  law.    But,  '<  where  there 
IB  no  trust,  no  fraud,  no  infancy,  no  suppression,  where,  in  short,  there  is  a 
mere  hand  fide  adverse  possession,  it  is  not  according  to  the  course  of  the 
eoDit  to  carry  back  the  account  of  rents  bevond  the  filing  of  the  bill." 
{Per  Turner,  L.  J.,  Hit:ks  v.  Sallitt,  3  D.*  M.  &  G.  782,  where  Lord 
Crawcorth  refers  to  the  older  cases) :  and  Wood,  V.-C,  laid  down  in 
Tkcvuu  T.  Thomas  (2  K.  &  J.  79),  that  in  an  adverse  suit  in  the  nature  of 
an  ejectment  suit,  the  account  is  directed  only  from  the  filing  of  the  bill. 
(See  also  Penny  v.  Allen,  7  D.,  M.  &  G.  409;  Morgan  v.  Morgan,  L.  R., 
10  Eq.  99.) 

Where  tiie  plaintiff  has  been  under  the  disability  of  infancy  during  the 
possession  of  the  defendant,  the  latter  is  regarded  as  a  bailiff  for  the  former, 
and  an  account  will  be  directed  during  the  period  of  infancy.  {Blom field 
V.  Eyre,  8  Beav.  250;  Nanney  v.  Williams,  22  Beav.  452;  Schroder  v. 
Schroder,  'Kay,  691;  Pasooe  v.  Sman,  27  Beav.  608;  Pelly  v.  Basoomhe, 
4  Giff.  390.)  But  die  bill  must  be  filed  within  six  years  after  the  plaintiff 
comes  of  age.  {Lockey  v.  Loehey,  V  Eq.  Ca.  Abr.  304,  pi.  10.)  It  has 
been  laid  down  in  Ireland,  that  a  person  entering  on  the  estate  of  an  infant, 
whether  the  infant  has  been  actually  in  possession  or  not,  will  be  fixed  with 
a  fiduciary  position  towards  the  defendant,  (1)  when  he  is  the  infant's 
natural  guaxxlian ;  (2)  when  he  is  so  connected  by  relationship  or  otherwise 
with  the  infant  as  to  impose  upon  him  a  duty  to  protect,  or  at  least  not  to 
prejudice,  the  infant's  rights ;  ^3)  when  he  takes  possession  with  know- 
ledge or  express  notice  of  the  infant's  rights.  ( Quinton  v.  Frith,  I.  R.,  2 
£q.d96.) 

Where  the  plaintiff  has  been  guilty  of  laches  an  account  will  only  be 
directed  from  the  filing  of  the  bill.  ( Dormer  v.  Fortescue,  3  Atk.  180 ; 
Pettvfeard  v.  Prescot,  7  Ves.  541;  Pickett  v.  Loggan,  14  Ves.  215; 
Schroder  v.  Schroder,  Kay,  691.)  The  right  to  an  account,  even  in  the  case 
of  mines,  may  be  lost  by  laches.  {Parrott  v.  Palmer,  3  Myl.  &  K.  632.) 
A  party's  right  to  an  account  may  also  be  restricted  in  consequence  of 
ladies  in  not  finding  out  a  mistake  earlier  by  the  means  which  were  in  his 
power.    {Denys  v.  Shuckbur^h,  4  Y.  &  Coll.  42). 

There  is  no  fixed  limit  of  time  in  directing  an  account  against  the  trustee 
of  a  charity.  The  result  of  the  authorities  is,  that  in  each  case  the  court 
is  bound  by  th^  particular  circumstances.  {Att.-Oen.  v.  The  Mayor  of 
Exeter,  Jac.  448.)  An  account  against  a  corporation  for  a  breach  of 
trust  in  receiving  charity  funds  was  not  confined  either  to  the  filing  of  the 
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information,  nor  to  six  years  before  that  time.  (Att.-Gen.  y.  Brewers* 
Company^  1  Mer.  495  ;  AtU-Oen.  v.  Corporation  of  Stafford^  1  Rasa. 
547.)  And  an  account  of  the  rents  and  profits  of  a  charity  estate  was 
decreed  for  a  period  of  200  years  against  the  corporation,  who,  by  their 
answer,  admitted  the  receipt,  and  stated  that  they  had  from  time  to  time 
debited  themselves  in  their  books  with  the  amoant.  (Att.-Oen.  v.  Mayor 
of  Exeter^  Jac.  443  ;  2  Russ.  362  ;  3  Russ.  396  ;  Att,-6en.  v.  Cain*  Col- 
lege,  2  Keen,  110;  Att.'Oen.  y.  Pretyman^  4  Beav.  462.)  When  the 
Court  of  Chancery  limits  an  account  of  the  rents  and  profits  of  charity 
estates  to  the  time  of  filing  the  information,  or  to  six  years  before  that 
date,  it  does  not  act  with  reference  to  the  Statute  of  Limitations.  The 
court  proceeds  upon  the  principle  that  it  will  not  deal  harshly  with  men, 
who,  meaning  to  discharge  their  duty  faithfully,  have  nevertheless  mis- 
taken it  {Att.'Oen.  v.  Mayor  of  Exeter ^  2  Russ.  367).  If  there  be  a 
fair  and  honest  intention  on  the  part  of  those  who  have  the  management  of 
a  charity,  it  is  not  the  practice  of  the  court,  though  that  rule  should  be 
founded  in  mistake,  to  hold  trustees  responsible  for  acts  so  done,  or  to  call 
back  money  which  they  have  so  paid.  {Att-  Gen.  v.  Tke  Dean  and  Canons 
of  Christohurchj  2  Russ.  324. )  The  principles  upon  which  the  court  acts 
in  taking  an  account  against  corporations  who  are  trustees  of  charities,  and 
have  misapplied  the  funds,  are  discussed  in  Att.-Oen.  v.  Mayor ^  ^c.  of 
Xewhuryt  3  Myl.  &  Keen,  647.  ( See  Shelf ord  on  Mortmain  and  Charities, 
pp.  465—467,  and  Att.-Oen.  v.  Davis,  18  W.R.  1132.) 

At  common  law  it  was  the  general  rule  that  interest  was  not  payable  on 
any  debts,  unless  expressly  agreed  on,  or  unless  a  promise  could  be  implied 
from  the  usage  of  trade  or  other  circumstances,  or  unless  the  debt  were 
secured  by  a  bill  of  exchange  or  promissory  note.  {Higgins  y.  Sargent ^ 
2  B.  &  Cr.  348;  Chitty  on  Contracts,  8th  ed.,  p.  596  ;  and  see  Rhodes  t. 
Rhodes^  Johns.  653.)  Now,  however,  by  3  &  4  Will.  4,  c.  42,  it  is  enacted 
(sect  28),  that  upon  all  debts  or  sums  certain,  payable  at  a  certain  time  or 
otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts 
or  sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue 
of  some  written  instrument  at  a  certain  time  ;  or  if  payable  otherwise,  then 
from  the  time  when  demand  of  payment  shall  have  been  made  in  writing, 
so  as  such  demandant  shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  time  of  payment ;  pro- 
vided that  the  interest  shall  be  payable  in  all  cases  in  which  it  is  now  pay- 
able by  law.  (See  Ram  on  Assets,  560 — 676.)  Sect.  29.  The  jury,  on  the 
trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  it  they  shall 
think  fit,  give  damages  in  the  nature  of  interest,  over  and  above  the  value 
of  the  goods  at  the  time  of  the  conversion  or  seizure,  in  all  actions  of 
trover  or  trespass  de  bonis  asportatis,  and  over  and  above  the  money  re- 
coverable in  all  actions  of  policies  of  assurance  made  after  the  passing 
(14th  August,  1833)  of  this  act.  Sect.  30.  If  any  person  shall  sue  out  any 
writ  of  error  upon  any  judgment  whatsoever  given  in  any  court  in  any 
action  personal,  and  the  court  of  error  shall  give  judgment  for  the 
defendant  thereon,  then  interest  shall  be  allowed  by  the  court  of  error  for 
such  time  as  execution  has  been  delayed  by  such  writ  of  error  for  the 
delaying  thereof.    (3  &  4  Vict.  c.  106,  sects.  53—55,  Ireland.) 

Interest  cannot  properly  be  allowed  under  3  &  4  Will.  4,  c.  42,  s.  28,  where 
the  sums  are  not  payable  by  virtue  of  any  written  instrument  at  a  certain 
time,  nor  when  a  demand  of  payment  in  writing  within  the  meaning  of 
the  act  has  not  been  made.  {Harper  v.  WilliamSy  4  Q.  B.  219.)  As  to 
this  section,  see  also  Attwood  v.  Taylor ^  1  M.  &  Gr.  279;  Beaumont  y. 
Greatlieady  2  C.  B.  494.  An  attorney  may  give  notice  that  he  will  claim 
interest  on  his  bill  of  costs  delivered  to  his  client  from  the  date  of  the 
notice.  {Berrington  v«  Phillips,  I  M.  &  W.  48.)  Before  action  the 
plaintiff  by  letter  to  the  defendant  demanded  re-payment  of  the  whole  of 
the  deposits  which  he  had  paid  on  shares  in  a  company  which  afterwards 
proved  an  abortive  undertaking,  adding  that  he  should  expect  to  be  paid 
bl.  per  cent  interest  from  a  time  specified  which  was  prior  to  the  date  of 
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tile  letter.  Held,  a  sufficient  demand  of  payment  within  this  section. 
(Lord  Z^ndesbormtgh  t.  Mowatt,  4  El.  &  Bl.  1.)  A  written  application 
for  a  loan  till  a  fixed  day  is  not  an  instrament  by  rirtne  of  which  money  is 
payable  within  this  section,  althongh  the  loan  is  made  on  the  terms  of  the 
application.  (.Taylor  r.  Holt,  3  II.  &  C.  452;  18  W.  B.  78).  And  see  the 
aaea  in  equity,  post. 

As  to  the  allowance  of  interest  in  proceedings  in  error,  see  Oarland  v. 
CarlislSy  5  CI.  &  F.  855;  Lanff ridge  v.  Levjfj  4  M.  &  W.  337;  Hooper  v. 
Lane,  6  H.  L.  443;  Tyne  Improvement  ComminionerM  y.  General  Steam 
Navigation  Co.,  15  W.  R.  875 ;  Rodger  v.  Tlie  Comptoir  jyEscompte  de 
Paris,  I-.  R.,  3  P.  C.  465;  Reg.  Gen.,  Q.  B.,  C.  P.,  and  Ex.,  T.  T.,  16  Vict 
r.  26,  and  T.  T.  1867. 

In  eqnitr,  interest  was  more  frequently  allowed.  (See  the  earlier  cases 
coUected,  C.  P.  Coop.  5J09— 250,  n.)  The  stat.  3  &  4  Will  4,  c.  42,  being 
a  remedial  act,  a  court  of  equity  will  adopt  many  of  its  provisions,  changing 
its  fcHinal  language,  and  adapting  it  to  the  practice  of  the  court  ( Hyth 
T.  Price,  8  Sim.  578.)  It  has  since  been  held,  that  the  act  3  &  4  Will.  4, 
e.  42,  B.  28,  giving  power  to  juries  to  allow  interest  if  they  think  fit,  has  not 
altered  the  rules  by  which  the  discretion  of  the  Court  of  Chancery  is  guided. 
{Re  PomelTs  Tnut,  10  Hare,  134.  See  Booih  r.  Leicester,  3  My.  &  Cr. 
459;  Martyn  v.  Blake,  3  Dm.  &  War.  126;  Earl  of  Mansfield  v.  Ogle,  4 
De  G.  &  J.  38;  Spartali  v.  Oonstantinidi,  20  W.  R.  828.) 

Interest  at  4L  per  cent  will  be  allowed  on  the  amount  of  a  demand  for 
walk  and  labour  in  an  administration  suit  from  the  time  when  the  demand  for 
interest  was  made,  under  3  &  4  Will.  4,  c.  42,  s.  28.  {Mildmay  v.  Metkven, 
3  Drew.  91.^  Where  notice  had  been  given  by  the  plaintiffs  to  the  defen- 
dants, that  mterest  would  be  claimed  under  this  section,  and  the  defendants 
had  prevented  the  plaintiffs  from  recovering  the  interest  at  law  by  paying 
the  money  into  court:  it  was  held,  under  the  circumstances  of  the  case,  that 
the  court  had  jurisdiction  to  order  payment  of  interest.  {Hull  and  Selby 
R,  Co.  V.  iV:  E.  R.  Co,,  5  D.,  M.  &  G.  872.) 

Interest  is  payable  under  8  &  4  Will.  4,  c.  42,  s.  28,  where  a  sum  being 
payable  at  a  certain  time,  a  dispute  which  is  settled  by  the  court  arises  as  to 
the  amount  payable.  {Mackintosh  v.  Q.  W.  R.  Co.,  4  Giff.  683.)  A 
notice  of  a  call  on  a  contributory  under  a  voluntary  winding-up  under  the 
Buperrision  of  the  court,  which  stated  that  if  the  call  was  not  paid  at  the 
time  appointed,  interest  would  be  charged  thereon  at  the  rate  of  5^.  per 
cent,  was  held  to  be  sufficient  within  this  section  so  as  to  charge  interest. 
(Re  Overend,  Chimey  ^  Co.,  Ex  parte  Lintott,  L.  R.,  4  Eq.  184;  Bar- 
row's  case,  L.  R.,  3  Ch.  784.  See  also  Stocken*8  case,  L.  R.,  3  Ch.  412.) 
As  to  the  interest  which  will  be  allowed  on  debts  proved  in  a  winding-up, 
see  -R^  Herefordshire  Banking  Co.,  L.  R.,  4  Eq.  260;  Re  East  of  England 
Banking  Co.,  L.  R.,  4  Ch.  14;  Warrant  Einance  Co.*s  case,  ib.  643; 
Hvghee  Claim,  L.  R.,  13  Eq.  633. 

As  to  the  computation  of  interest  between  banker  and  customer,  see 
Crosskill  V.  Bower,  32  Beav.  86;  Williamson  v.  Williamson,  L.  R.,  7  Eq. 
542;  between  trustee  and  cestui  que  trust  (JoTies  v.  Foxall,  15  Beav.  392; 
Penny  v.  Avison,  3  Jur.,  N.  S.  62);  and  between  principal  and  agent 
(  Turner  v.  Burkinsham,  L.  R.,  2  Ch.  488;  Burdick  v.  Oarrick,  L.  R.,  5  Ch. 
233).  There  is  no  general  rule  as  to  the  rate  of  interest  the  court  will 
alloiBv  on  repayment  of  money  expressed  to  be  the  consideration  for  an  ab- 
solute assignment,  which  is  treated  only  as  a  security  for  such  consideration 
money  (.Re  Unsmorth^s  Trust,  2  Dr.  &  Sm.  337),  where  feZ.  per  cent  was 
aUowed.  Interest  at  the  rate  of  H,  per  cent  was  allowed  on  a  simple  con- 
tract debt  secured  by  deposit  of  title  deeds,  where  there  had  been  no  stipu- 
lation as  to  interest.  (^Re  Kerr's  Policy,  L.  R.,  8  Eq.  881 .)  As  to  intei-est 
on  cliai^gcs,  see  Lippard  v.  Ricketts,  L.  R.,  14  Eq.  291 ;  and  on  mortgages, 
Thompson  v.  Brew,  20  Beav.  49;  Ashwell  v.  Staunton,  30  Beav.  62. 
Where  imconscionable  bargains  have  been  entered  into  with  money  lenders, 
the  court  will  only  allow  the  sums  actually  advanced  to  be  recovered  together 
with  interest  at  bl.  per  cent.  ( Miller  v.  Cook,  L.  R.,  10  Eq.  641 ;  Tyler  v. 
Yates,  L.  R.,  6  Ch.  665;  Aylesford  v.  MorHs,  21  W.  R.  188.) 

Where  an  annuity  is  in  arrcar  *'  the  established  rule  of  the  court  (which; 
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however,  is  only  general  and  not  inflexible)  is,  that  interest  cannot  be  ro- 
covered  on  the  arrears."  (Per  Sugden,  C,  in  Martyn  y.  Blake,  8  Dm. 
&  War.  126,  adopted  by  Turner,  L.  J.,  in  Earl  of  Mansfield  y.  Oale,  4  De 
O.  &  J.  41;  and  Lord  Chelmsford  in  Blogg  y.  Johnson,  L.  R.,  2  Ch.  228.) 
See  the  cases  collected,  Daniell,  Ch.  Pr.  1105.  As  to  interest  on  arrears 
of  salary,  see  RUhton  y.  Ghrissell,  L.  B.,  10  £q.  893.  Interest  was  allowed 
at  bl.  per  cent,  where  default  had  been  made  in  the  performance  of  a  cove- 
nant to  pay  money.  (Knapp  v.  Bumahy,  9  W.  B.  765.)  It  is  the  general 
rule  both  at  law  (Brangwin  v.  Parrot,  2  W.  Bl.  1190;  White  v.  Sealey^ 
1  Dongl.  49),  and  in  equity,  to  consider  the  penalty  of  the  bond  as  the  limit 
of  the  debt  or  damages  which  can  be  recovered.  But  there  are  exceptions 
to  this  rule.  See  the  earlier  cases  collected  in  C.  P.  Coop.  209 — 230;  and 
see  Clarkfi  v.  Lord  Abingdon,  17  Yes.  106;  Hughe$  v.  Wynne,  1  Myl.  & 
K.  20  ;  Walter  v.  MeredUh,  8  Y.  fie  Coll.  264 ;  and  Mathews  v.  JCeble, 
L.  B.,  8  Ch.  691,  where  the  interest  allowed,  together  with  the  principal, 
exceeded  the  penalty. 

As  to  deducting  income  tax  on  payments  in  respect  of  interest,  see 
Crane  v.  Mlpin,  L.  B.,  6  £q.  38.  And  as  to  calculation  of  interest  and  ap* 
portionment  m  questions  between  a  tenant  for  life  and  remainderman,  see 
Be  OrahowikVs  SeUlement,  L.  B.,  6  £q.  12;  Cox  v.  Cox,  L.  B.,  8  Eq.  843; 
Maelaren  v.  Stainton,  L.  B.,  11  £q.  382. 

Where  a  decree  or  order  is  made  directing  an  account  of  the  debts  of  a 
deceased  person,  unless  otherwise  ordered,  interest  shall  be  computed  on 
such  debto,  as  to  such  of  them  as  carry  interest,  after  the  rate  thev  respec- 
tively carry,  and  as  to  all  others  after  the  rate  of  42.  per  cent,  from  the 
date  of  the  decree  or  order.  (Cons.  Ord.  XUI.,  rule  9. )  A  creditor,  whose 
debt  does  not  carry  interest,  who  comes  in  and  esteblishes  the  same  before 
the  judge  in  chambers  under  a  decree  or  order  of  the  court  or  of  the  judge 
in  chambers,  shall  be  entitled  to  interest  upon  his  debt  at  the  rate  of  42.  per 
cent,  from  the  date  of  the  decree  or  order,  out  of  any  assets  which  may  re- 
main after  satisfying  the  costs  of  the  suit,  the  debte  esteblished  and  the  in- 
terest of  such  debto  as  by  law  carry  interest  (Cons.  Ord.  XLII.,  rule  10. 
See  the  cases  quoted  in  Morgan,  612;  Daniell,  Ch.  Pr.  1103—1106.) 
On  the  subject  of  interest  generally,  see  Fisher's  Digest,  tit  Interest  of 
Money;  2  Stark,  on  £v.  575—579,  8rd  ed. 
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III.   Of  the   LIBnTATION   OF  ACTIONS  ON  SPECIALTIES, 

3  &  4  Will.  4,  c.  42,  ss.  3—7. 

8.  That  all  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 
specialty,  and  all  actions  of  debt  or  scire  facias  upon  any 
recognizance,  and  also  all  actions  of  debt  upon  any  award  where 
the  submission  is  not  by  specialty,  or  for  any  fine  due  in  respect 
of  any  copyhold  estates,  or  for  an  escape,  or  for  money  levied 
on  any  fieri  facias^  and  all  actions  for  penalties,  damages  or 
sums  of  money  given  to  the  party  grieved,  by  any  statute  now 
or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought  at  any 
time  after  the  end  of  the  present  session  of  parliament,  shall  be 
commenced  and  sued  within  the  time  and  limitation  hereinafter 
expressed,  and  not  after ;  that  is  to  say,  the  said  actions  of  debt 
for  rent  upon  any  indenture  of  demise,  or  covenant,  or  debt 
upon  any  bond  or  other  specialty,  actions  of  debt  or  scire  facias 
upon  recognizance,  within  ten  years  after  the  end  of  this  present 
session,  or  within  twenty  years  after  the  cause  of  such  actions 
or  suits,  but  not  after ;  the  said  actions  by  the  party  grieved, 
one  year  afler  the  end  of  this  present  session,  or  within  two 
years  after  the  cause  of  such  actions  or  suits,  but  not  after; 
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and  the  said  other  actions  within  three  jears  after  the  end  of  d  ^  4  Will,  i, 
this  present  session,  or  within  six  years  after  the  cause  of  such  g.  42,  s.  S, 
actions  or  suits,  but  not  after :  provided  that  nothing  herein 
contained  shall  extend  to  any  action  given  by  any  statute  where 
the  time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited.  (As  to  Ireland  see  16  &  17  Vict  c.  113, 
8.  20.)  (a). 

(a)  To  an  action  of  covenant  six  years  is  not  a  good  plea  of  limitation.  Coset  wittiin  UiU 
iffartshom  v.  Watson,  4  Bing.  N.  C.  178.)  Where  D.  by  deed  sold  to  H.  ■«'*o°- 
certain  seams  of  coal,  H.  coveDanting  to  pay  the  parchase-money  by  pro- 
iniflKnrj  nota  of  even  date :  held,  that  this  was  a  covenant  to  pay  the 
pnrdias&-moaey  by  means  of  the  notes,  that  D.  bad  a  remedy  npon  the 
covenant  to  pay  the  purchase-money,  and  that  it  was  a  bad  plea  that  the 
cuiaea  of  actic»i  did  not  aocme  within  six  years  before  action.  (^Dixon  v. 
Holro^dy  7  £il.  &  BL  703.)  In  1831,  an  obligree  of  a  bond  brought  an 
aedon  against  the  obligor,  and  after  notice  of  trial  the  action  abated  by  the 
d^i^  of  Uie  obligor  in  1835.  The  obligor  left  a  will  which  was  proved  by 
tbe  executor  therein  named:  and  in  May,  1857,  administration  of  the 
goods  and  effects  of  the  obligor  with  the  will  annexed  was  granted  to  the 
defendant.  In  1852,  the  obUgee  petitioned  the  Insolvent  Debtors'  Court, 
and  his  effects  vested  in  the  provisional  assignee  who  commenced  an  action 
oo  the  bond  against  the  defendant  on  the  17th  May,  1858.  Held,  that  the 
second  action  was  not  barred  by  this  section,  for  the  first  action  had  been 
commenced  within  the  proper  time,  and  had  abated  vnthont  default  of  the 
plaintiff,  and  the  second  action  had  been  commenced  within  a  reasonable 
time  after  the  granting  of  letters  of  administration.  {^SturgU  v.  Darell, 
6H.  &N.  120;  8  W.  R.  653.) 

An  action  for  calls  by  a  company  under  S  8c  9  Vict  c  16,  is  an  action 
CD  a  specialty,  and  is  therefore  within  this  section,  and  not  21  Jac.  1,  c.  16. 
iCbrk  and  Bandon  R,  Co.  v.  Qoode,  13  C.  B.  827;  see  Shepperd  v.  HilUy 
11  Exch.  65. )  In  the  winding-up  of  a  banking  company  which  had  been 
ertabliithed  by  a  deed  of  settiement,  it  was  held,  that  the  liability  of  a 
diareholder  was  a  liability  by  way  of  specialty  within  this  section.  (^Re 
F&rtsmoMtk  Banking  Co.,  L.  R,  2  Eq.  167.)  By  25  &  26  Vict.  c.  89,  s.  75, 
the  liability  to  contribute  under  a  winding-up  order,  creates  a  specialty 
debt,  even  though  the  company  was  not  registered  under  that  act  (^Mng- 
geridge  v.  Sharp,  L.  R.,  10  Eq.  443);  and  die  specialty  is  one  which  binds 
tbe  hSrs  of  the  contributory.  {Buck  y.  Robson,  L.  R.,  10  Eq.  629. )  In  the 
ease  of  companies  formed  and  registered  under  that  act,  liability  on  the  part 
of  a  member  ceases  twelve  months  after  the  date  of  his  retirement  (25  & 
26  Vict,  c  89,  a  38.)  A  call  made  under  the  old  Joint  Stock  Companies 
Wmdine-np  Acts  did  not  create  a  specialty  debt.  {Robinson's  BxeciUors* 
ease,  6  De  G.,  M.  &  G.  572.) 

An  action  of  covenant  for  rent  in  arrear  may  be  brought  within  the  time 
limited  by  3  &  4  Will.  4,  c  42,  s.  3,  and  is  not  limited  to  six  years  by  the 
42nd  section  of  3  &  4  Will  4,  c.  27.  In  Paget  v.  Ibley  (2  Bing.  N.  C. 
679),  nndal,  C.  J.,  said,  <*  If  the  42nd  section  of  3  &  4  Will.  4,  c.  27,  is 
a  general  enactment,  the  subsequent  declaration  that  an  action  of  covenant 
may  be  commenced  during  a  longer  period  is  virtually  an  exception  out  of 
the  former :  we  are  to  reconcile  the  two  enactments  if  it  be  possible,  but  if 
it  be  not,  the -affirmative  and  negative  cannot  co-exist,  and  the  action  of 
covenant  must  be  taken  as  an  exception ;  therefore,  without  affecting  the 
clause  in  the  first  statute  further  than  is  necessary  to  give  effect  to  the 
second,  we  decide  that  the  plea  of  six  years'  limitation  of  the  cause  of  action 
18  bad."  (See  Paddon  v.  Bartlett;  8  Ad.  &  Ell.  895 ;  5  Nev.  &  M.  388 ; 
Wilson  V.  Jackson,  2  Ir.  L.  R.  1.)  An  action  of  debt  upon  a  covenant  in 
an  indenture  granting  an  annuity  or  rent-charge  to  issue  out  of  land,  may 
be  brought  within  the  period  of  twenty  years  limited  by  3  &  4  Will.  4, 
c.  42,  s.  3,  and  is  not  barred  by  3  &  4  Will.  4,  c.  27,  s.  42,  which  limits  the 
recovery  of  arreare  of  interest  within  six  years.  {Strachan  v.  Thomas, 
4  P.  &  D.  229;  12  Ad.  &  Ell.  558.)    See  further  Hunter  v.  Nockolds, 
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8^4  Will  4,    1  Mac.  &  Got.  640;  and  the  cases  quoted  under  8  &  4  Will  4,  c.  27,  s.  42» 
o.  42,  ».  3.       ante,  p.  252.    The  limitation  prescribed  by  3  &  4  Will.  4,  c.  27,  does  not 

'- —  applj  to  an  action  on  a  collateral  coTenant  for  payment  of  rent  charged  on 

land,  and  the  covenantee  may  recover  damages  for  the  breach  of  that 
covenant,  notwithstanding  his  right  to  recover  the  rent-charge  is  barred  by 
that  statute.    {Manning  v.  Phelp$j  10  £xch.  69.) 

Cases  In  eqalty.  It  has  been  already  stated  that  a  court  of  equity  will  adopt  many  of  tbe 

provisions  of  this  statute.  {Hyde  v.  PricCy  8  Sim.  578.)  It  has  been 
neld  in  administration  suits  that  specialty  debts  are  barred  by  lapse  of 
time  under  this  statute.  {Spickemell  v.  Hotham,  Kay,  669.)  But  where 
a  settlor  had  constituted  himself  a  trustee  of  a  covenant,  time  was  held  to 
be  no  bar.  {Stone  v.  Stone,  L.  R.,  5  Ch.  74.)  See  note  as  to  the  doctriDes 
of  equity  with  reference  to  Uie  statutes  of  limitation,  p.  288,  poit^ 

Whm  time  begins       In  the  case  of  pott  obit  bonds,  time  does  not  begin  to  run  until  the  deatb . 

to  run  under  this     Thus  where  to  an  action  of  debt  on  a  bond,  dated  more  than  twenty  years 

"^^'^"^  before  the  commencement  of  the  action,  the  defendant  pleaded  that  tbe 

debt  and  cause  of  action  in  the  declaration  mentioned  did  not  accrue  at 
any  time  within  twenty  years  next  before  the  commencement  of  the  suit  ; 
the  plaintiff  replied  that  the  debt  and  cause  of  action  did  so  accrue.  At 
the  trial  the  bond  was  produced,  and  appeared  to  be  a  pott  obit  bond,  and 
it  was  proved  that  the  party  upon  whose  death  the  sum  secured  was  made 
payable  died  within  twenty  years:  it  was  held,  that  the  plaintiff  was 
entitled  to  the  verdict.  (Tuck&y  v.  Hawkint,  4  C.  B.  665.  See  Barber 
V.  Shore,  1  Jebb  &  S.  610.) 

On  a  bond  conditioned  to  pay  an  annuity,  tbe  non-payment  of  each 
instalment  is  a  distinct  breach,  and  the  statute  begins  to  run  against  each 
as  it  becomas  due;   {Am4)tt  v.  Holden,   18  Q.  B.  593;)    w-here  Lord 
Campbell,  C.  J.,  said  (p.  603):  "It  is  admitted  that,  since  Sanders  v. 
Coward  (15  Mees.  &  W.  48),  and  Blair  v.  Ormond  (17  Q.  B.  423),  where 
a  bond  is  conditioned  for  the  performance  of  a  series  of  acts  at  stated  times, 
though  there  may  have  been  a  forfeiture,  by  reason  of  the  non-performance 
of  the  first  act  in  that  series,  yet  if  default' be  made  in  the  performance  of 
subsequent  acts,  a  new  cause  of  action  arises  upon  each  default,  and  the 
.  statute  runs  from  that    The  obligee,  therefore,  is  not  prevented  by  the 
statute  from  suing  in  respect  of  breaches  committed  more  than  twenty 
years  after  the  first  breach,  if  he  has  chosen  to  waive  the  previous  breaches." 
In  giving  judgment  in  Sandert  v.  Coward  (15  M.  &  W.  56),  Parke,  B., 
said,  **  In  construing  the  8rd  section  of  the  3  &  4  Will.  4,  c.  42,  it  seems  to  us 
that  the  limitation  in  an  action  on  bond,  of  '  twenty  years  from  the  cause 
of  action  or  suit,'  is  not  to  be  confined  to  twenty  years  from  the  first  breach 
of  a  condition  to  do  various  things,  any  more  than  it  would  be  confined  to 
that  period  from  the  first  breach  of  a  covenant  to  do  various  things,  in  an 
action  of  covenant.    Although,  on  the  first  breach  of  the  condition  of  a  bond, 
the  obligee  may  sue  the  obligor,  and  have  judgment  under  the  statute  of  8  &  9 
Will.  3,  c.  11,  as  a  secnrity  of  a  higher  nature  for  future  breaches,  he  is  not 
bound  to  pursue  that  course.    He  may  waive  the  right  of  action  on  the 
bond  in  respect  of  the  first  breach,  or  any  number  of  breaches,  and  be  con- 
tented with  the  specialty  security  only  for  future  breaches,  and  sue  after- 
wards on  a  subsequent  forfeiture,  and  assign  that  for  a  breach.    If  it  were 
not  so  the  inconvenience  would  be  considerable,  and  the  value  of  a  secnrity 
by  bond  diminished ;  and  it  is  to  be  observed,  that  the  limitation  in  the 
statute  is  not  from  the  cause  of  action  first  accrued  on  the  bond,  but  generally 
from  the  cause  of  action  ;  and  this  construction  leaves  the  obligee  much  in 
the  same  situation  as  before  the  act,  except  that  the  statute  gives  to  the 
lapse  of  time  the  effect  of  an  absolute  bar  to  the  remedy,  instead  of  its  being 
used  as  evidence  of  payment  or  performance  of  the  condition,  as  it  would 
have  been  before.    If  before  the  statute  there  had  been  a  bond  for  the  pay- 
ment of  twenty  annual  instalments,  the  lapse  of  twenty  years  from  the  time 
fixed  for  the  payment  of  each  instalment  would  have  been  good  evidence  to 
raise  a  presumption  of  the  due  payment  of  each  instalment,  but  the  right 
to  recover  the  instalments  due  within  twenty  years  would  be  unaffected.*' 
(See  Higgt  v.  Mortimer,  1  Exch.  711.)    If  a  bond  with  a  penalty  were 
given  to  secure  a  duty  which  is  to  be  performed  during  a  period  of  twelve 
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yeaiSy  the  bond  would  be  forfeited  bj  a  delinquenc;^  in  the  first  year,  bat  8  4"  4  Will.  4, 
tbe  obligee  might  elect  not  to  act  on  it  nntil  the  dellnqoency  in  the  twelfth      e  ^  $  3 
year.     (Per  Bramwell,  B.,  7  L.  T.,  N.  S.  792.)    Where  the  breach  is  a  — '- — * 
coDtinning  breach,  a  fresh  canse  of  action  arises  at  cTery  moment  of  the 
time  during  which  the  breach  continaee.    (Maddoeh  y.  Mallet,  12  Ir.  Ch. 
a  193.) 

A  deed  of  settlement  establishing  a  banking  company  contained  a  clanse 
exoneratlDg  the  transferor  of  shares  from  all  liabilities  in  respect  of  his 
shares  subsequently  to  the  transfer,  with  a  proviso  that  nothing  contained 
in  that  clanse  should  extend  to  release  the  transferor  from  his  proportion 
of  losses  sustained  by  the  company  up  to  the  time  of  transfer.  In  the 
winding-up  of  the  company  time  was  held  to  run  from  the  date  of  the 
transfer,  and  not  from  the  date  of  the  frinding-up  order.  (He  Portsmouth 
Banking  Of.,  L.  K,  2  Eq.  167.) 

4.  That  if  any  person  or  persons  that  is  or  are  or  shall  be  Remedy  for  in- 
entitled  to  anj  snch  action  or  suit,  or  to  such  scire  faciasy  is,  ^'•»/»»««>wrt», 
are  or  shall  be,  at  the  time  of  any  such  cause  of  action  accrued, 

vithin  the  age  of  twenty-one  years,  feme  covert,  non  compos 

mentisy  or  beyond  the  seas,  then  such  person  or  persons  shall 

be  at  liberty  to  bring  the  same  actions,  so  as  they  commence 

the  same  within  such  times  after  their  coming  to  or  being  of 

full  age,  discovert,  of  sound  memory,  or  returned  from  beyond 

the  seas,  as  other  persons  having  no  such  impediment  should, 

according  to  the  provisions  of  this  act,  have  done  ;  and  that  if 

any  person  or  persons  against  whom  there  shall  be  any  such 

cause  of  action,  is  or  are  or  shall  be  at  the  time  such  cause  of 

action  accrued,  beyond  the  seas,  then  the  person  or  persons  Abeenoe  of  defen- 

entitled  to  any  such  cause  of  action  shall  be  at  liberty  to  bring  JJIJSiS^toJf  **** 

the  same  against  such  person  or  persons  within  such  times  as 

are  before  limited  after  the  return  of  such  person  or  persons 

from  beyond  the  seas  (6). 

(6)  This  proYision  as  to  disabilities  has  been  altered  by  19  &  20  Vict.  DiMbiiittes. 
c  97,  s.  10  (p.  29S,pott),  which  enacts  that  the  absence  beyond  seas  of  the 
person  entitled  to  the  action  shall  be  no  disability.  As  to  the  meaning  of 
''bep-ond  seas,^'  see  sect  7  of  this  statute  (p.  2(iifpost).  See  further  the 
cases  quoted  under  21  Jac.  1,  c.  16,  s.  7  (p.  278,  post\  the  law  as  to  dis- 
abilities under  both  these  sections  being  now  the  same. 

5.  That  if  any  acknowledgment  shall  have  been  made,  either  Proriao  in  case  of 
by  writing  signed  by  the  party  liable  by  virtue  of  such  inden-  JJ  writing  *ot^ 
tare,  specialty  or  recognizance,  or  his  agent  (c),  or  by  part  pay-  v*^  pvment 
ment  or  part  satisfaction  on  account  of  any  principal  or  interest 

being  then  due  thereon  (d),  it  shall  and  may  be  lawful  for  the 
person  or  persons  entitled  to  such  actions  to  bring  his  or  their 
action  for  the  money  remaining  unpaid,  and  so  acknowledged 
to  be  due,  within  twenty  years  after  such  acknowledgment  by 
writing  or  part  payment  or  part  satisfaction  as  aforesaid;  or  in 
case  the  person  or  persons  entitled  to  such  action  shall  at  the 
time  of  such  acknowledgment  be  under  such  disability  as  afore- 
said, or  the  party  making  such  acknowledgment  be,  at  the  time 
of  making  the  same,  beyond  the  seas,  then  within  twenty  years 
after  such  disability  shall  have  ceased  as  aforesaid,  or  the  party 
shall  have  returned  from  beyond  seas,  as  the  case  may  be ;  and 
the  plaintiff  or  plaintiffs  in  any  such  action  on  any  indenture, 
specialty  or  recognizance,  may,  by  way  of  replication,  state  such 
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3^4  Will.  4, 
o.  42,  i,  5. 


Acknowledgment 
by  writing. 


Acknowledgment 
bj  payment. 


Where  Myeml 
liable. 
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acknowledgment;,  and  that  such  action  was  brought  within  the 
time  aforesaid,  in  answer  to  a  plea  of  this  statute.  (See  16  & 
17  Vict.  c.  113,  8.  23,  as  to  Ireland.) 

(e)  In  an  action  of  coyenant  on  an  indenture  of  mortgage  of  certain 
honaes,  executed  in  1824  by  the  defendant  in  fayour  of  the  plaintiff's  te»- 
tator,  to  Becore  payment  of  400Z.  and  interest,  the  plaintiff,  in  order  to  take 
the  case  oat  of  the  stat.  3  &  4  Will.  4,  c.  42,  gare  in  eridence  a  deed  exe- 
cuted by  the  defendant  within  twenty  years  ^fore  action  brought,  but  to 
which  deed  the  plaintiff's  testator  was  no  party.  The  deed,  after  reciting^ 
that  the  defendant  had  executed  a  mortgage  of  the  house  in  question  to  the 
plauitiff's  testator  for  securing  to  him  a  sum  of  320Z.  and  interest,  stated 
that  he  conveyed  that  and  other  properties  to  trustees  on  trust  to  sell,  and 
out  of  the  proceeds  of  the  sale  to  pay  off  all  the  mortgages  and  other  in- 
cumbrances affecting  the  property,  and  then  to  pay  the  creditors,  with  an 
ultimate  trust  as  to  the  surplus.  It  was  held,  that  thiB  was  not  an  acknow- 
ledgment of  the  debt  within  the  5th  section  of  the  statute,  so  as  to  take  the 
case  out  of  the  operation  of  the  3rd  section.  It  was  not  necessaiy  for  the 
court  to  decide  the  point  which  was  raised  in  this  case  as  to  how  far  the 
principle  of  the  cases  which  have  decided  that  an  acknowledgment  to 
third  persons  is  not  sufficient  in  actions  on  simple  contracts  to  take  a  debt 
out  of  the  21  Jac.  1,  c.  16,  is  applicable  to  the  3  &  4  Will.  4,  c  42,  as  to 
debts  by  specialty,  (ifowewtt  y.  Banner,  8  Exch.  R.  491 ;  and  see  Ibnjfth 
Y.  Bristowe,  8  Exch.  716.)  It  has,  however,  since  been  decided  that  the 
acknowledgment  under  this  section  need  not  be  made  to  the  person  entitled, 
or  amount  to  a  promise  to  pay ;  and,  therefore,  the  admission  of  a  bond  debt* 
contained  in  an  answer  ot  the  executors  of  the  obligor  in  a  suit  to  which 
the  oblieee  was  not  a  party,  was  held  to  be  sufficient  to  take  the  bond  debt 
out  of  the  operation  of  this  statute.  {Moodie  y.  Bannister,  4  Drew.  433 ; 
28  L.  J.,  Ch.  881 .)  To  a  declaration  in  covenant  for  non-payment  of  money, 
the  defendant  pleaded  that  the  cause  of  action  did  not  accrue  within  twenty 
years.  Replication,  that  it  did  accrue  within,  &c.  It  was  held,  under  stat. 
8  &  4  Will.  4,  o.  42,  ss.  8,  6,  that  the  plaintiff  could  not,  in  support  of  this 
issue,  give  evidence  of  an  acknowledgment  by  letter  within  the  twenty  years. 
(^Kempe  v.  Gibbon,  9  Q.  B.  609.)  See  further  the  cases  as  to  acknowledg- 
ments by  payment  under  this  section. 

The  case  of  disability  at  the  time  of  the  acknowledgment  existing  on  the 
part  of  the  person  entitled  to  the  action,  or  on  the  part  of  the  person  making 
the  acknowledgment  is  provided  for  at  the  end  of  this  section.  See  the 
joint  effect  of  this  provision  and  19  &  20  Vict,  c  97,  s.  19,  explained  Darb. 
&  Bos.  Stat  Lim.  111—118. 

(<Q  The  5th  section  does  not  specify  by  whom  the  part  payment  is  to  be 
maide;  but  Lord  Oranmorth,  C,  expressed  an  opinion  that  there  can  be  no 
doubt  bat  it  must  be  made  by  a  party  interested,  for  the  legislature  could 
not  mean  to  give  any  right  against  the  debtors  by  the  mere  act  of  a  stranger. 
(^Roddam  v.  M(»rley,  1  De  G.  &  J.  18. )  The  payment  of  interest  to  a 
mortgagee  by  the  assignee  of  the  equity  of  redemption,  was  held  to  be  pay- 
ment by  the  agent  of  the  mortgagor  within  the  meaning  of  this  section. 
{Fortyth  Y.  Bristome,  8  Exch.  716.)  Payments  made  by  a  receiver  in  a 
suit,  but  which  were  not  authorized  by  the  order  appointing  him,  were  held 
not  to  take  the  case  out  of  this  statute.  (  Whitlet/  v.  Lowe,  25  Beav.  421 ; 
2  De  G.  &  J.  704.) 

Payment  by  a  devisee  on  a  specialty  of  his  testator's,  in  which  the  heirs 
were  bound,  is  an  acknowledgment  within  the  5th  section,  and  sufficient  to 
preserve  the  right  of  action,  not  only  a^^ainst  the  party  making  the  pay- 
ment, but  also  against  all  other  parties  liable  on  the  specialty.  (^Hoddam 
T.  Aforley,  1  De  G.  &  J.  1;  2  K.  &  J.  836.)  "  If  the  payment  is  made  by 
one  only  of  several  persons  liable,  as,  for  instance,  by  a  person  having  only 
a  life  interest  as  devisee,  who  is  affected  by  the  payment  ?  Does  it  operate 
against  the  party  only  by  whom  the  pajrment  is  made,  or  does  it  affect  all 
the  other  parties  liable  ?  Does  it  merely  enable  the  creditor  to  sue  the 
party  by  whom  the  pa3rment  was  made,  or  does  it  set  free  the  action  gene- 
rally ?    I  hare  come  to  the  conclasion  that  when  a  part  payment  or  pay- 
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ment  of  interest  has  been  made,  which  has  the  effect  of  pTesenring  any  right   3  !•  4  W%U.  i, 
oi  action,  that  right  will  be  sared  not  only  against  the  party  making  the      c.  42,  s,  5. 
payment,  bot  also  against  all  other  persons  liable  on  the  speoalty."    {Per  — '■ — ^r— — 
Lnd  Oranwartky  L.  C,  lb.) 

Where  a  person  indebted  on  a  specialty  dies  baring  left  personal  estate, 
and  real  estate  devised  for  payment  of  debts,  and  afio  re^  estate  deyised 
beneficially;  it  was  said  by  Kindersley,  V.-C,  *'  There  are  three  parties, 
eiieh  of  whom  is  liable  to  the  claims  of  a  specialty  creditor — the  executor 
in  respect  of  the  penonalty,  the  trustees  in  respect  of  the  real  estate  devised 
for  payment  of  dEebts,  and  the  beneficial  devisee  in  respect  of  the  real  estate 
beneficially  devised.  •  .  .  * .  If  an^  one  of  these  parties  makes  the 
payment  or  giTes  the  acknowledgment,  it  is  a  payment  or  acknowledgment 
by  the  putT  Dable  by  virtue  of  the  specialty."  (  Ck>ope  v.  Cfre$»welly  L.  R,  2 
Eq.  117);  in  which  case  it  was  held,  that  payment  of  interest  on  a  specialty 
di^  of  a  testator  bv  his  personal  representatives  who  were  also  trustees  of 
nal  estate  devised  for  payment  of  debts,  took  the  debt  out  of  the  statute  as 
ajninst  a  beneficial  devisee.  This  decision  was  reversed  on  appeal  by  Lord 
&elmrford  (L.  R.,  2  Ch.  112),  who  said  that  he  was  unable  to  concur  in 
tiie  reasoning  which  led  to  the  ultimate  decision  in  Boddam  v.  Morley 
ijibi  tup,y 

C.  H.  mortgaged  freeholds  and  leaseholds  in  1822.  He  devised  and 
beqoeathed  his  residuary  estate  upon  trust  for  the  payment  of  his  debts, 
indnding  mortgage  debts,  and  afterwards  upon  trust  for  J.  H.  A.  H.,  who 
was  beneficial  tenant  for  life  under- the  will  of  C.  H.,  in  a  moiety  of  the 
freehcJds  not  comprised  in  the  mortgage,  and  was  also  interested  in  the 
residne  nnder  the  will  of  J.  H.,  paid  interest  on  the  mortgage  down  to  her 
death  in  1859.  Held,  that  sudi  payment  prevented  the  Statutes  of  Limi- 
tation being  a  bar  to  the  mortgagee's  proceeding,  either  against  the 
property  comprised  in  the  mortgt^,  or  on  the  covenant  for  repayment 
agamst  the  estate  of  C.  H.  (Pears  v.  Laing,  L.  R.,  12  Eq.  41.)  it  was 
laid  by  Bacon,  V.-C,  that  he  conceived  that  Itoddam  v.  Morley  (notwith- 
standing what  was  said  of  it  in  Coope  v.  Oresstvell,  and  elsewhere)  was  of 
unquestionable  authority.    {lb.) 

As  regards  acknowledgments  by  payment  of  principal  or  interest  in  the 
case  of  several  parties  being  liable,  it  has  now  been  provided  by  19  &  20 
YicL  c.  97,  8. 14,  that  payments  by  one  co-debtor  shall  not  prevent  time 
running  under  this  statute  in  favour  of  another  co-debtor.    {See post.) 

By  a  marriage  settlement,  dated  in  1828,  A.  covenanted  to  tranter  a  sum  What  amoants  to 
of  stock  belonging  to  him  to  trustees  upon  trust  to  pajr  the  dividends  to  I*y™«nt» 
himself  for  life,  and  then  upon  trusts  for  the  benefit  of  the  intended  wife 
and  the  issoe  of  the  marriage.  The  stock  was  not  transferred:  it  was  held, 
that  tl^  constituted  a  debt  from  him,  and  that  notwithstanding  his  life 
interest  time  be^an  to  run  against  this  debt  from  the  execution  of  the 
settlement ;  for  m  this  case  the  sum  of  stock  which  ought  to  have  been 
brought  into  existence  as  a  trust  fund  never  had  any  existence,  and  it  could 
not  be  assumed  that  a  person  had  been  paying  himself  the  interest  of  a  non- 
existing  fund.  (Spickernell  v.  Hotham,  Kay,  669.  See  also  Stone  v. 
StonejLi.  R.,  5  Ch.  74.)  But  where  part  of  the  funds  comprised  in  a  mar- 
riage settlement  (under  which  the  husband  took  the  first  life  interest)  con- 
sisted of  a  bond  to  secure  a  sum  of  money  lent  by  the  lady  to  her  intended 
husband,  conditioned  for  repayment  by  him  with  interest  in  six  months  if 
he  should  be  called  upon  to  do  so,  it  was  held  that  time  did  not  begin  to  run 
until  the  death  of  the  husband,  he  beins  the  person  who  was  both  bound  to 
pay  the  interest  on  the  bond,  and  entiUed  to  receive  the  interest  under  the 
settlement  (Jl/tZ^  v.  ^(^A«rio*.  85  L.  J.,  Ch.  31 ;  13W.R.707.)  Under 
the  terms  of  a  marriage  settlement  the  owner  was  entitled  until  bankruptcy 
or  insolvency  to  receive  the  interest  of  a  fund.  This  fund  was  lent  to  him 
and  he  executed  a  bond  to  secure  repayment,  and  judgment  was  entered  on 
the  hood.  Held,  that  as  regards  the  judgment,  time  did  not  begin  to  run 
until  the  insolvencv.    {Re  Keay*s  Estate,  1.  R.,  8  Eq.  669.) 

In  the  year  1883,  the  plaintiffs,  who  were  trustees  of  a  marriage  settle- 
ment, lent  to  the  husband  at  interest  some  of  themoney  settled  to  the  sepa- 
rate use  of  the  wife,  on  the  security  of  the  joint  bond  of  the  husband  and  the 
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3^4  Will.  4,    defendant.    No  interest  was  paid ;  bat  on  the  31  at  October,  1847,  it 
c,  42,  t.  6.       arranged  between  the  plaintiffs  and  the  husband  and  wife  that  she  should 

giTe  to  the  plaintiffs  her  receipt  for  the  interest  up  to  that  date,  which  she 

did  accordingly.  She  afterwards  gave  from  time  to  time  receipts  I'or  each 
half-year's  interest  np  to  Korember,  1860.  No  money  eTer  passed :  it  was 
held,  that  the  transaction  amonnted  to  a  payment  or  satisfactioa  of  the 
interest,  within  8  &  4  Will.  4,  c.  42,  s.  5.  {Amos  y.  Smith,  1  H.  &  Colt. 
238;  10  W.  R.  759.) 

A  payment  made  within  twenty  years  upon  one  of  separate  judgments 
obtained  upon  foot  of  one  joint  and  several  bond  will  prevent  recovery  npon 
another  of  snch  judgments  from  being  barred  by  this  statate.  (Re  Bar  I 
o/£ingstan*t  Estate,  I.  R.,  3  £q.  486.) 

A  bond  conditioned  for  the  replacing  a  precise  amount  of  stock  on  a  fixed 
day,  not  for  the  payment  of  any  given  sum  of  money  on  that  day,  nor  even 
for  the  payment  of  such  a  sum  of  money  as  would  purchase  the  given  amonni 
of  stock,  but  for  replacing  the  stock  itself,  is  not  such  an  instrument  as 
comes  within  the  6th  section  of  3  &  4  Will.  4,  c.  42.  The  payment  of  sams 
of  money  in  lien  of  dividends  which  would  have  been  payable  if  the  stock 
had  remained  in  the  name  of  the  obligee  is  not  payment  of  interest,  neither 
is  any  sum  of  money  thereby  acknowledged  to  be  due.  Lord  Campbell^  C.  J., 
said,  "  The  argument  that,  as  the  bond  m  question  is  plainly  within  the  3rd 
section,  it  must  necessarily  be  within  the  6th,  is  quite  untenable,  for  it  is 
obvious  that  a  bond  conditioned  to  perform  the  covenants  of  a  lease  in  re- 
spect of  repairs  or  any  other  matter  sounding  purely  in  damages,  would  be 
within  the  drd  section,  and  yet  it  would  be  impossible  by  any  ingenuity  of 
construction  to  bring  it  within  the  6th."  (Blair  v.  Ormonde  17  Q.  B.  436, 
437.) 

As  to  the  proof  of  payment  by  indorsements  on  a  bond  see  1  Taylor  Ev. 
614—620,  6th  ed. 


The  llmitatton 
after  Judgment  of 
outlawry  reversed. 


No  part  of  the 
United  Kingdom, 
Ate.  to  he  deemed 
beyond  the  seas 
within  the  mean- 
ing of  this  act 


6.  And  nevertheless  be  it  enacted,  if  in  any  of  the  said 
actions  judgment  be  given  for  the  plaintiff,  and  the  same  be 
reversed  by  error,  or  a  verdict  pass  for  the  plaintiff,  and  upon 
matter  alleged  in  arrest  of  judgment  the  judgment  be  given 
against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ  or 
bill,  or  if  in  any  of  the  said  actions  the  defendant  shall  be  out- 
lawed, and  shall  after  reverse  the  outlawry,  then  in  all  such 
cases  the  party  plaintiff,  his  executors  or  administrators,  as  the 
case  shall  require,  may  commence  a  new  action  or  suit  from 
time  to  time  within  a  year  after  such  judgment  reversed,  or 
such  judgment  given  against  the  plaintiff,  or  outlawry  reversed, 
and  not  after.     (16  &  17  Vict.  c.  113,  s.  21,  Ireland)  (c). 

(0  See  Tynts  v.  The  Queen,  7  Q.  B.  216. 

7.  That  no  part  of  the  United  Kingdom  of  Great  Britaid 
and  Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Alder, 
ney  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  heing 
part  of  the  dominions  of  his  majesty,  shall  be  deemed  to  be 
beyond  the  seas  within  the  meaning  of  this  act,  or  of  the  act 
passed  in  the  21st  year  of  the  reign  of  King  James  the  First, 
intituled  "  An  Act  for  Limitation  of  Actions,  and  for  avoiding 
of  Suits  in  Law"  (/). 

(/)  The  act  4  Anne,  c.  16,  s.  19,  was  omitted  from  this  section,  and  the 
consMaence  was  to  make  Ireland  a  place  beyond  the  seas  within  the  mean- 
ing of  4  Anne,  c.  16,  s.  19,  notwithstanding  the  Act  of  Union.  (Lane  r. 
Bennett,  1  M.  &  W.  70;  Battershy  v.  Kirk,  2  Bing.  N.  C.  603.)  But  see 
now  19  &  20  Vict.  c.  97,  s.  12. 
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Ko  part  of  the  United  Kingdom,  nor  the  islands  of  Man,  Gnemsej,    3^4  Will.  4, 
Jersey,  Aldemej  and  Sark,  nor  any  islands  adjacent  to  anj  of  them,  being       c.  42,  $.  7. 

part  of  Uie  dominions  of  her  Majesty,  are  to  be  deemed  to  be  beyond  the  seas 

within  the  meaning  of  the  act  3  &  4  Vict.  c.  105,  or  of  the  Irish  Statute  of  Beyond  the  teas, 
lamitetions,  10  Car.  1,  st.  2,  c.  6.  (3  &  4  Vict  c.  106,  s.  36,  which  is  repealed  ^"»in  "»•  iriih 
by  16  &  17  Vict  c.  113,  s.  3.)  "***• 

Before  3  &  4  Will.  4,  c.  42,  it  had  been  long  held  that  sadsfaction  of  Old  rale  as  to  tbe 
monej  secured  on  bonds  wonld  be  presumed  after  twenty  years.  (3  P.  '*'^"™1**T,JL^ 
Wma.  896 ;  2  Atk.  144.)  In  Morley  v.  Morley  (5  De  G..  M.  8c  G.  610),  P^°«>*  *»'  »»™^ 
bonds  more  than  twenty  years  old  were  presumed  to  be  satisfied.  Bat 
SDch  presumption  of  payment  might,  like  every  other  mere  presumption, 
have  been  encountered  by  evidence  to  repel  it,  as  if  the  interest  were 
proved  to  have  been  paid  within  the  time  conceived  to  furnish  the  pre* 
Bumpdon ;  (8  Mod.  278 ;  2  Ld.  Raym.  1370 ;  3  Br.  P.  C.  535;  2  Str.  827 ; 
2  Cox,  118;)  or  if  the  obligor  had  had  no  opportunity  nor  means  of  pay- 
ing; (^FUuUmg  t.  WiiUer,  19  Ves.  196;)  or  had  been  abroad  ever  since  he 
acknowledged  by  letter  the  debt  to  be  due.  (^Newman  v.  Newman,  1  Stark. 
N.  P.  C.  101.)  See  further  as  to  the  presumption  of  payment  of  bonds, 
and  the  grounds  upon  which  the  presumption  could  be  rebutted.  Barring^ 
ton  V.  Searle,  8  Br.  P.  C.  635;  Olyn  v.  Bank  of  England,  2  Ves.  sen.  43; 
OtwaU  Y.  Legh,  1  T.  R.  271;  Colsell  v.  Budd,  1  Camp.  27;  Middleton 
V.  Melton,  10  B.  &  C.  317;  Qleadow  v.  AtUn,  1  Cr.  &  M.  410;  Sanders 
V.  Meredith^  3  Man.  &  Byl.  116;  1  Phil.  £v.,  7th  ed.  255. 


IV.  Of  the  limitation  op  actions  on  simple  contract    21  Jac.  i,  o.  16, 
DEBTS,  21  Jac.  1,  c.  16  ;  9  Geo.  4,  c.  14.  *.  3. 

3..  That  all  actions  of  trespass  quare  clausum  /regit,  all  LimitaUon  of  en- 
actions of  trespass,  detinue,  action  sur  trover,  and  replevin  for  JjSon!!*^"*^ 
taking  away  of  goods  and  cattle,  all  actions  of  account.,  and 
upon  the  case,  other  than  such  accounts  as  concern  the  trade 
of  merchandize  between  merchant  and  merchant,  their  factors 
or  servants,  all  actions  of  debt  grounded  upon  any  lending  or 
contract  without  specialty ;  all  actions  of  debt  for  arrearages  of 
rent,  and  all  actions  of  assault,  menace,  batteiy,  wounding  and 
imprisonment,  or  any  of  them  which  shsJl  be  sued  or  brought  at 
any  time  after  the  end  of  this  present  session  of  parliament, 
shall  be  commenced  and  sued  within  the  time  and  limitation 
hereafter  expressed,  and  not  after,  (that  is  to  say,)  the  said 
actions  upon  the  case  (other  than  for  slander)  and  the  said 
actions  for  account,  and  the  said  actions  for  trespass,  debt, 
detinue,  and  replevin  for  goods  or  cattle,  and  the  said  action  of 
trespass  quare  clausum  fregity  within  three  years  next  after 
the  end  of  this  present  session  of  parliament,  or  within  six 
years  next  after  the  cause  of  such  actions  or  suit,  and  not  after ; 
and  the  said  actions  of  trespass,  of  assault,  battery,  wounding, 
imprisonment,  or  any  of  them,  within  one  year  next  after  the 
end  of  this  present  session  of  parliament,  or  within  four  years 
next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  and 
the  said  actions  upon  the  case  for  words,  within  one  year  after 
the  end  of  this  present  session  of  parliament  or  within  two 
years  next  after  the  words  spoken,  and  not  after  (a). 

(a)  An  action  of  debt  for  a  penalty  incurred  under  a  hye-law,  made  by  CaMs  within  Uili 
virtue  of  a  royal  charter  under  the  great  seal,  is  not  an  action  of  debt  >o^tioii. 
grounded  upon  a  contract  without  specialty  within  this  section,  and  there- 
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21  Joe.  IfCl^f  fore  a  plea  of  the  Statute  of  Limitations  ander  this  statute  is  a  good  plea, 
i.  3.  and  bars  the  recoTery  of  the  penalty,  unless  the  action  be  commenced 

■  ' within  six  years  after  it  is  incurred.    (Tobaeoo-pipe  Makers  t.  Loder,  16 

Q.  B.  765;  20  L.  J.,  Q.  B.  414.)  An  action  for  oUls  by  a  company  under 
the  Companies  Clauses  Consolidation  Act,  1845,  is  an  action  on  a  specialty, 
and  is  therefore  not  barred  by  this  act,  although  not  brought  within  six 
years.  {Cork  and  Bandon  R.  Co,  y.  Qoode,  13  C.  B.  827;  22  L.  J.,  C.  P. 
198.)  The  liability  of  an  equitable  assignee  of  leaseholds  is  that  of  simple 
contract,  and  the  Statute  of  Limitations  limits  its  liability  to  six  years 
after  tiie  cause  of  suit  (^Saunders  y.  Benson,  4  Beay.  861.  See  Moore 
V.  Oreg,  2  Phill.  C.  C.  717.) 

The  statute  21  Jac.  1,  c.  16,  s.  3,  extends  to  defences  of  set-off,  &c.,  as 
well  as  actions  ;  therefore  a  debt  barred  by  the  statute  cannot  be  set  off, 
and  if  such  debt  be  pleaded  in  bar  to  the  action  the  plaintiff  may  reply  the 
aboye  statute.  {Remington  y.  Stevens,  2  Str.  1271;  Bull.  N.  P.  180;  and 
see  9  Geo.  4,  c.  14,  a  4,  p.  275,  post.^  But  the  statute  must  be  replied 
specially  and  cannot  be  relied  on  under  a  replication  taking  issue.  (  Chappie 
y.  Burston,  1  C.  &  J.  1.)  The  setoff  must  haye  been  barred  before  the 
commencement  of  the  suit  in  order  to  support  a  replication  of  the  statute. 
{Walker  y.  Clement,  15  Q.  B.  1046.)  As  to  replying  the  statute  to  part 
of  the  claim  of  set-off  see  Mead  y.  Bashford,  5  Ex.  336.  See  also  FaAr- 
thome  y.  Donald,  13  M.  &  W.  424. 

Money  deposited  with  a  banker  by  his  customer  in  the  ordinary  way,  is 
money  ienttx>  the  banker  with  a  superadded  obligation  that  it  is  to  be  paid 
when  called  for  by  cheque ;  and  consequently,  if  it  remain  in  the  banker's 
hands  for  six  years,  withoat  any  pajrment  by  him  of  the  principal  or  allow- 
ance of  interest,  the  Statute  of  Limitations  is  a  bar  to  its  recovery — dnMr 
tante  Pollock,  C.  B.  {PoU  y.  Clegg,  16  Mees.  &  W.  324.)  The  relation 
between  a  banker  and  his  customer  is  that  of  debtor  and  creditor,  and  not 
trustee  and  cestui  que  trust,  {Foley  y.  Hill,  1  Phil.  899;  2  H.  L.  Ca. 
28;  and  see  Moxon  y.  Bright,  L.  R.,  4  Ch.  294.)  But,  where  a  fund  was 
standing  to  the  account  of  two  trustees  in  the  books  of  some  bankers  who 
had  notice  that  it  was  a  trust  fund,  and  they  by  the  direction  of  the  tenant 
for  life  transferred  it  to  the  account  of  the  tenant  for  life,  and  thereby 
obtained  payment  of  a  debt  due  from  him  to  them;  it  was  held,  that  the 
trustees  had  a  right  in  equity  to  compel  the  bankers  to  replace  the  trust 
fund,  and  that  the  Statute  of  Limitations  was  inapplicable.  {Bridgman 
y.  Oill,  24  Beav.  302.)  As  to  the  parties  to  actions  against  bankers,  and 
the  practice  of  the  common  law  courts  in  allowing  amendments  to  ayoid  the 
effect  of  the  statute,  see  Cranford  y.  Cocks,  20  L.  J.,  Ex.  169;  Come  y. 
Malins,  ib.  434. 

The  Statute  of  Limitations,  in  the  absence  of  fraud,  applies  to  an  action 
or  suit  brought  by  a  client  against  his  solicitor,  to  recover  money  received 
by  the  solicitor  as  his  agent.  {Re  Hindmarsh,  1  Dr.  &  Sm.  129.)  But 
where  a  solicitor  in  London  held  a  power  of  attorney  from  a  client  in 
America  to  sell  property  and  invest  the  proceeds  in  the  client's  name,  and 
the  solicitor  received  money  under  the  power,  and  paid  it  into  his  own 
bankers  to  the  general  account  of  his  firm,  it  was  held  that  the  solicitor 
held  the  money  in  trust  for  the  client,  and  that  the  statute  was  no  bar. 
(Burdick  y.  Oarriek,  L.  R.,  6  Ch.  233;  see  Gray  v.  Bateman,  21  W.  R. 
137.)  Where  a  railway  company  deposited  sums  of  money  with  C,  their 
solicitor  and  agent,  in  a  question  on  the  Statute  of  Limitations  which  arose 
in  the  administration  of  C.'s  estate,  it  was  held  by  the  Court  of  Appeal  in 
Lreland,  reversing  the  decision  of  the  Master  of  the  Rolls  (I.  R.,  1  £q.  436), 
that  C.  was  not  a  trustee  of  these  deposits.  {Crawford  r.  Oranjord,  16 
W.  R.  411.)    See  also  Smith  y.  Pooooke,  2  Drew.  197. 

It  was  formerly  held,  that  in  the  case  of  open  accounts  between  persons 
other  than  merclmnts,  the  statute  did  not  begin  to  run  so  long  as  the  accoont 
was  continued.  (See  Foster  v.  Hodgson,  19  Yes.  185.)  The  effect  of 
9  Geo.  4,  c.  14,  in  the  case  of  actions  of  debt  or  assumpsit  was,  that  although 
there  might  be  a  mutual  open  running  account,  the  existence  of  items  not 
barred  was  not  sufficient  to  take  items  which  were  barred  out  of  the  statute. 
(  Willmmt  V.  Or\ffiths,  2  Cr.  M.  &  R.  46;  Cottamy,  Partridge,  4  Man.  & 
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Gr.  271;  see  Jaekion  y.  Ogg^  Johns.  897.)  Merchants'  acoonnts  were  ex- 
cepted ^m  the  statute  21  Jac.  1,  c.  16  (see  as  to  the  exception,  MoMnwn 
V.  Alexander,  2  CL  &  Fin.  717);  bat  this  exception  has  been  repealed  by 
19  &  20  Vict  c.  97,  s.  9  (pogt),  and  merchants'  accounts  now  stand  npon 
Uie  same  footing  as  other  accounts. 

It  seems  that  this  statute  applies  to  partnership  accounts,  and  is  a  bar  to 
a  suit  in  equity  for  an  account  extending  to  a  period  more  remote  than  six 
years  before  the  filing  of  the  bill,  unless  there  be  .payment  or  acknowledg- 
ment, or  unless  the  partnership  articles  are  under  seal,  or  unless  it  be  a  case 
of  tmst  or  fraud.  (2  Lindley,  979, 2nd  ed.)  Where  a  partner  died  in  1864, 
having  bequeathed  a  moiety  of  his  share  to  his  executor,  and  the  surviving 
partner  continued  the  business,  and  in  1859  got  in  outstanding  assets ;  it  was 
field,  on  a  bill  filed  by  the  executor  in  1864^  that  the  right  to  an  account  was 
barred.  (£nox  y.  Gye^  15  W.  R.  628.)  It  has  since  been  laid  down  that 
where  a  partnership  is  dissolved  by  the  death  of  one  of  the  partners,  the 
statute  mil  not  in  general  run  against  the  representatives  of  the  deceased 
partner  or  against  Sie  surviving  partner,  so  long  as  there  are  any  outstand- 
ing assets  to  be  got  in  <Mr  liabilities  to  be  discharged  :  but  it  was  said  that 
the  statute  might  possibly  run  in  case  six  years  elapsed  without  any  assets 
being  got  in  at  alL  {MiUington  y.  Holland,  18  W.  B.  184.)  Where  a  bill 
was  filed  to  dissolye  a  partnership  which  had  been  discontinued  more  than 
six  years,  and  to  take  accounts,  the  court  directed  the  accounts  to  be  taken, 
although  the  defendants  insisted  on  the  statute.  { Miller  v.  Miller,  L.  B., 
8  £^.  499.) 

A  person  injured  by  a  devastavit  is  but  a  simple  contract  creditor  of  the 
executor  (^Charlton  y.  Low,  3  P.  W.  331 ),  and  his  claim  is  barred  by  this 
statute  after  the  lapse  of  six  years.  ( Thifrne  v.  Kerr,  2  K  &  J.  54. )  A 
daim  arising  from  a  breach  of  trust  is,  generally  speaking,  considered  as  a 
simple  contract  debt  (Holland  y.  Holland,  L.  R.,  4  Ch.  449,  and  cases 
there  cited.)  It  was  at  one  time  laid  down  in  Ireland,  that  where  it  was 
sought  to  enforce  against  a  trustee's  assets  a  clum  arising  from  a  breach  of 
trust,  the  daim  was  barred  in  six  years.  {Dunne  v.  Doran,  IS  It.  £q.  R. 
646;  Brereton  y.  Hutehimon,  3  Ir.  Ch.  R.'361.)  It  has  since  been  de- 
cided in  England  (in  accordance  with  previous  dicta ;  Story  y.  Gape,  2 
Jur.,  N.  8.  706;  Obee  y.  BUhop,  1  De  G.,  F.  &  J.  187),  that  the  analogy 
of  this  statute  cannot  be  set  up  by  an  executor  in  answer  to  a  claim  founded 
on  a  breach  of  trust  by  his  testator  (Brittlebank  y.  Goodwin,  L.  R., 
5  Eq.  545.  See  Oreuwell  v.  DereeU,  4  Giff.  460;  Woodhouie  y.  Woodho^ue, 
L.  R.,  8  Eq.  514),  and  this  appears  to  be  now  accepted  as  law  in  Ireland. 
{Smith  y.  Cork  and  Bandon  M,  Co,,  I.  B.,  5  Eq.  65;  Carroll  y.  Hargrave, 
«».  548.) 

Prior  to  1 859  this  statute  extended  to  India.  (  Ruekmaboye  y^Mottiekund, 
8  Moore,  P.  C.  4;  but  see  now  Be  PeaVt  Tnttit,  L.  R.,  7  £q.  302.)  In  the 
construction  of  a  contract,  the  question  whether-  there  has  been  a  contract 
made  at  all  is  to  be  governed  by  the  law  where  the  contract  was  made,  but 
the  remedy  is  to  be  according  to  the  law  where  the  contract  is  sought  to  be 
enforced.  {Per  Mellith,  L.  J.,  Ex  parte  Melboum,  L.  R.,,6  Ch.  69.) 
Therefore  a  debt  contracted  abroad  can  only  be  enforced  in  England  within 
the  time  limited  by  the  English  statutes.  ( Hnher  y.  Steiner,  2  Bing.  N. 
C.  202;  conf.  Harris  y.  Quine,  L.  B.,  4  Q.  B.  663.) 

On  the  principle  that  the  statute  does  not  extinguish  the  debt,  but  merely 
bars  the  remedy  by  action  or  suit,  it  has  been  held  that  a  creditor  whose 
action  or  suit  is  barred  may  avail  himself  of  any  other  means  of  recovering 
his  debt  he  may  possess.  Thus  a  solicitor  has  been  allowed  to  recover  by 
means  of  his  lien  on  his  client's  papers,  costs  which  were  barred  by  the  star 
tnte.  {Re  Mwrray,  W.  N.  1867,  p.  190.)  And  see  the  cases  as  to  an  execu- 
tor's right  of  retaining  debts  barred,  quoted  p.  289,  povt. 

In  an  action  on  the  case  for  negligence,  where  the  declaration  alleges  a 
breach  of  duty,  and  a  special  consequential  damage,  the  cause  of  action  is 
the  breach  of  duty  and  not  the  consequential  damage;  and  the  statute  runs 
from  the  time  when  the  breach  of  duty  is  committed,  and  not  from  the  time 
when  the  consequential  damage  accrued.  {Howell  y.  Young,  6  B.  &  C. 
269;  Smith  v.  Ibx,  6  Hare,  386.)    But  in  actions  on  the  case  for  injury  to 
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2lJac.  I,  e.  16,  ^^  property,  where  the  gronnd  of  the  action  is  the  conseqaential  damage, 
4,  3.  time  rans  from  the  actual  damage,  and  not  from  the  wrongful  act.  Thus, 
in  an  action  by  the  plaintiff  aa  the  owner  of  the  reveraion  of  certain  build- 
ings for  negligently  working  mines,  it  was  proTed  that  the  plaintiff  was  the 
owner  of  the  surface,  on  which  was  an  ancient  house,  and  that  the  defen- 
dant having  worked  the  mines  under  the  plaintiff's  premises  leaving  proper 
support,  afterwards  worked  other  mines  280  yards  irom  the  plaintiff's  pro- 
perty in  such  a  way  that  the  surface  fell  in  and  caused  a  thrust,  which 
gradually  extended  through  the  intervening  workings  to  those  under  the 
plaintiff's  premises,  causing  the  surface  to  subside  so  as  to  damage  the 
plaintiff's  buildings.  The  working  which  caased  the  thrust  was  more  than 
six  years  before  action  brought,  but  the  actual  damage  did  not  commence 
till  within  the  six  years.  It  was  held  in  the  Exch  Ch.,that  no  cause  of 
action  arose  until  the  actual  damage,  and,  therefore,  that  the  statute  was 
no  bar  {Bonomi  y.  Backhotise,  £1.,  Bl.  &  £l.  662;  28  L.  J.,  Q.  B.  878;  7 
W.  R.  667);  and  this  decision  was  affirmed  by  the  House  of  Lords.  (9  H. 
L.  C.  508.) 

In  trover  time  runs  from  the  conversion  (  Denyt  v.  Shuckburgh,  4  Y.  & 
C.  42),  even  though  it  be  fraudalently  concealed  from  the  plaintiff.  {Jmpe' 
rial  Qas  Co.  v.  London,  Gat  Co.,  10  Ex.  39;  2  W.  R.  527.)  A.'s  furni- 
ture was  seized  under  an  execution  by  the  sheriff,  who  assigned  it  to  the 
judgment  creditor.  A.'s  friends  afterwards  purchased  it  from  the  judgment 
creditor,  and  the  sheriff's  officers  then  returned  and  left  tlie  goods  in  A.'s 
possession,  who  remained  in  undisturbed  enjoyment  for  more  than  six 
years.  After  his  death  the  furniture  was  claimed  by  his  friends  who  had 
purchased  it,  and  adversely  by  his  administratrix :  it  was  held,  that  the 
rights  of  the  former  were  not  barred  by  the  Statute  of  Limitations,  which 
could  only  apply  from  six  years  from  a  conversion.  {Edwards  v.  Clay,  28 
Beav.  145.) 

In  an  action  for  the  detention  of  title  deeds,  time  does  not  begin  to  run 
so  long  as  the  deeds  are  in  the  possession  of  the  persons  in  the  enjoyment 
of  the  lands,  although  such  enjoyment  be  wrongful.  (Plant  y.  Cottorell, 
5  H.  &  N.  430;  29  L.  J.,  Ex.  198;  8  W.  R.  281.)  Goods  having  been 
bailed  by  the  plaintiffs  to  the  defendant  for  safe  custody,  the  defendant 
wrongfully  sold  them,  and  the  plaintiffs,  more  than  six  years  after  the  sale, 
of  which  they  were  ignorant,  demanded  the  return  of  the  goods  which  the 
defendant  reinsed.  It  was  held,  in  an  action  of  detinue,  that  time  ran  from 
the  date  of  the  demand  and  refusal,  and  not  from  that  of  the  sale  ;  inas- 
much as  the  plaintiffs,  although  if  they  had  discovered  the  sale  they  would 
have  been  entitled  to  sue  immediately  for  conversion,  were  also  entitled  to 
elect  to  sue  upon  the  breach  of  the  bailee's  duty  by  the  refusal  to  deliver 
up  on  request.  But  it  was  said,  that  where  an  action  of  detinue  is  founded 
upon  a  bare  taking  and  withholding  of  the  property  of  another,  without 
any  circumstances  to  show  a  trust  for  the  owner,  or  to  found  an  option  to 
sue,  either  for  the  wrong  or  for  the  breach  of  the  original  terms  of  deposit, 
time  would  run  from  the  period  at  which  the  property  was  first  wrongfully 
dealt  with.    (  Wilkinson  v.  Verity,  L.  R.,  6  C.  P.  206.) 

As  to  when  time  runs  in  the  case  of  an  action  for  false  imprisonment, 
see  Violett  v.  Simpson,  8  El.  &  Bl.  344;  6  W.  R.  12. 

In  general,  the  day  on  which  the  cause  of  action  accrued  is  to  be  included. 
(Hob.  109;  4  Moore,  465.)  It  may  be  laid  down  as  a  general  rule,  that  the 
time  limited  by  the  statute  does  not  beein  to  run  until  there  be  a  full  and 
complete  cause  of  action.  On  a  sale  of  goods  on  credit  the  statute  begins 
to  run  from  the  time  when  credit  has  expired.  (Helps  v.  Wtnterbottom, 
2  B.  &  Ad.  431.)  In  assumpsit  the  statute  begins  to  run  from  the  breach 
of  the  promise,  and  not  from  the  consequential  damage.  Therefore  in  an 
action  against  an  attorney,  in  which  it  was  stated  as  a  breach,  that  the  de- 
fendant neglected  to  make  a  search  at  the  Bank  of  England,  to  ascertain 
whether  certain  stock  was  standing  in  the  names  of  certain  persons :  it  was 
held,  that  the  omission  to  search  having  taken  place  upwards  of  six  years 
before,  the  statute  was  a  bar,  though  the  omission  was  not  discovered  till 
within  the  six  years.  {SJiort  v.  McCarthy,  8  B.  &  Aid.  626;  Brown  y. 
Howard,  2  Brod.  &  B.  73;  Baitley  y.  Faulkner,  3  B.  &  Aid.  288.) 


False  Imprlaon- 
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Where  the  cause  of  action  does  not  arise  nntil  after  request  made,  the  21  Jae.  I  cA6 
(tatote  will  only  ran  from  the  time  of  such  request    ( Gould  v.  Johnson,  ^ '  3'   '     ' 

2  S«lk.  422;  2  Saund.  63  b,  n.)    If  goods  be  oousi^ed  to  a  factor  for  sale, '—^ 

an  action  does  not  lie  against  him  for  not  aocountmg  for  them,  until  after 
a  demand  made  of  an  account;  and  the  statute  therefore,  in  such  case  rans 
onlj  from  the  time  of  such  demand.  {Tofpham  w.  Braddich,  1  Taunt. 
672.)  If  the  contract  be  to  pay  money  at  a  future  period*  or  upon  the 
happening  of  a  certain  erent,  as  "when  J.  S.  is  married,"  the  statute  does 
not  begin  to  run  until  that  specified  period  has  arrived  or  the  eyent  has 
occurred.    {Fonton  v.  Imbers,  1 W.  Bl.  354;  3  Burr.  1278.) 

Where  money  was  adranced  to  a  firm  to  be  repaid  on  demand,  with  com-  Debt  payable  on 
pound  interest :  it  was  held,  that  the  Statute  of  Limitations  ran  from  the  demand. 
date  of  the  adyanoe.    (Jackson  y.  Ogg,  Johns.  897.)    Entries  made  in  the 
books  of  the  fiim,  crediting  the  person  who  advanced  the  money  with  inte- 
rest from  time  to  time,  on  Uie  footing  of  periodical  rests,  do  not  bar  the 
statute,    ilb.) 

Where  the  plaintiff,  in  1851,  advanced  5,000Z.  to  the  defendant,  to  assist 
an  undertaking,  which  was  brought  to  an  end  in  1856,  and  it  was  agreed 
that  the  defen^jit  was  not  to  be  personally  liable,  but  the  plaintiff  was  to 
be  paid  out  of  the  profits,  it  was  held  that  the  advance  was  not  to  be  con- 
sidered with  reference  to  the  statute  as  a  debt  payable  on  demand,  and  that 
the  statute  did  not  commence  to  run  until  after  the  plaintiff's  first  demand. 
A  distinction  was  drawn  between  debts  payable  on  demand,  and  debts  re- 
coverable on  demand.    (Knox  v.  Oye,  15  W.  R.  628.) 

The  defendant,  being  drawer  of  two  bills  of  exchange  of  which  the  plain- 
tiff was  holder,  gave  him  a  written  promise  that,  in  consideration  of  the 
plaintiff  having  agreed  not  to  proceed  against  him,  the  defendant  thereby 
debarred  himself  of  all  future  plea  of  the  Statute  of  Limitations  in  case  of 
his  being  sued,  and  thereby  promised  to  pay  the  bills,  *'  whenever  my  cir- 
cumstances may  enable  me  to  do  so,  and  I  may  be  called  upon  for  that  pur- 
pose." In  an  action  of  special  assumpsit  on  this  agreement,  it  was  held, 
that  under  stat.  21  Jae.  1,  c.  16,  s.  3,  ^e  limitation  of  action  ran  from  the 
time  of  the  defendant  becoming  able  to  pay,  though  the  plaintiff  had  made 
no  demand,  and  had  not  been  informed  by  the  defendant,  or  otherwise  had 
knowledge  of  such  ability.  (  Waters  v.  The  Earl  of  TJianet,  2  Q.  B.  757. 
See  Hammond  v.  Smith,  33  Beav.  452.) 

A  promissory  note  being  given  by  A.  and  a  surety  to  a  banker,  and  a 
contemporaneous  memorandum  of  an  agreement  showing  the  note  to  be 
given  as  a  security  for  the  banking  account  to  be  kept  by  A.  with  the  bank: 
it  was  held,  tiiat  the  Statute  of  Limitations  did  not  run  from  the  time  when 
A.  became  indebted  to  the  bank,  but  from  the  time  when  the  balance  was 
struck.    (HaHland  y.  Jukes,  9  Jur.,  N.  S.  180;  32  L.  J.,  Exch.  162.) 

The  statute  runs  from  the  time  the  plaintiff  might  have  brought  his 
action,  unless  he  be  subject  to  any  of  the  disabilities  specified  in  the  statute, 
post,  p.  278.  The  defendant  gave  a  warrant  of  attorney  to  secure  a  debt 
payable  by  instalments,  the  plaintiff  to  be  at  liberty,  in  case  of  any  default, 
to  have  judgment  and  execution  for  the  whole,  as  ii  all  the  periods  for  pay- 
ment had  expired.  It  was  held,  that  in  an  action  of  assumpsit  on  the 
implied  promise  to  pay  according  to  the  terms  of  the  defeasance,  the  defen- 
dant might  show,  under  a  plea  of  the  Statute  of  Limitations,  that  the  first 
default  was  made  more  than  six  years  before  action;  and  that  this  was  a 
complete  defence,  not  only  as  to  instalments  due  more  than  six  years  ago, 
but  also  as  to  those  due  within  that  period.  (Hemp  v.  Garland,  4  Q.  B. 
619.) 

If  any  one  of  the  securities  for  an  annuity  are  set  aside,  the  grantee  may  Action  for  pur- 
recover  back  the  purchase-money  in  an  action  for  money  had  and  received  chaae-money  of 
for  failure  of  consideration.    In  such  a  case  the  Statute  of  Limitations  runs  *°°'"'y- 
from  the  time  when  the  security  is  set  aside,  it  not  appearing  that  the  con- 
sideration has  failed  before  that  time;  and  the  statute  docs  not  attach  if  the 
security  was  set  aside  within  six  years,  though  six  years  have  elapsed  since 
the  annuity  was  last  paid.    (Hugglns  v.  Coutes,  5  Q.  B.  482;  Cowper  v. 
Godmand,  9  Bing.  748.) 

A  note  payable  on  demand  is  payable  immediately,  and  the  statute  begins  Biila  and  notei. 
to  operate  from  the  date;  {Christies.  Fonsick,  1  Selw.  N.  P.  301, 13th  ed.;) 
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21  Jao.  1  e.  16    ^^^  where  it  is  payable  twenty-foar  months  after  demand,  the  canae  of 
g[  3]   '     '  action  does  not  accme,  and  the  atatate  does  not  begin  to  mn  nntil  after 

'. — ! twenty-foar  months  after  demand  made.    (  Thorpe  v.  Boothe,  1  Ry.  &  Moo. 

388.)  Payment  of  interest  npon  a  promissory  note  payable  on  demand  is 
safficient  to  take  the  case  oat  of  the  Statute  of  Limitations,  although  there 
be  no  independent  evidence  that  any  demand  of  payment  of  the  note  has 
been  made.  ( BamJUld  t.  Tupper^  7  Exch.  27;  21  Law  J.,  Exch.  6. )  And 
so  where  a  note  is  p^able  after  sight,  the  statate  mns  only  from  the  time 
of  presentment.  {Holmes  y.  Kerruonj  2  Taant.  323.  And  see  Savage  y. 
Aldred,  2  Stark.  232.)  By  34  &  85  Vict.  c.  74,  s.  2,  it  is  enacted,  that 
eyery  bill  of  exchange  or  promissory  note  drawn  after  14th  Aagnst,  1871, 
and  porportiog  to  be  payable  at  sight  or  on  presentation,  shall  bear  the  same 
stamp,  and  shall  for  all  purposes  whatsoerer  be  deemed  to  be  a  bill  of 
exchange  or  promissory  note  payable  on  demand,  any  law  or  custom  to  the 
contrary  notwithstandmg.  Where  a  bill  of  exchange  is  drawn,  payable  at 
a  future  period,  for  the  amount  of  a  sum  of  money  lent  by  tlie  payee  to 
the  drawer  at  the  time  of  drawing  the  bill,  the  payee  may  reooyer  in  an 
action  for  money  lent  at  any  time  within  six  years  from  the  time  when  the 
money  was  to  be  repaid,  namely,  when  the  bill  became  due,  and  not  from  the 
time  of  the  loan.  (  Wintertheim  y.  Countess  of  Carlisle,  1  H.  Bl.  631.) 
Where  a  debtor  draws  a  bill  of  exchange,  to  be  applied  in  part  payment  of 
the  debt,  and  the  bill  is  paid  when  due,  by  the  drawee  to  the  creditor,  it 
operates  as  a  part  payment  to  defeat  the  Statute  of  Limitations,  only  from 
die  time  of  the  deliveir  of  the  bill  by  the  debtor,  not  from  the  time  of  its 
payment  {Irmng  y.  Veiteh,  3  Mees.  &  W.  90.)  The  defendant,  in  1840, 
gave  S.  for  value  his  acceptance  in  blank  on  a  &s.  stamp.  S.,  in  1862,  and 
as  the  jury  found  not  within  a  reasonable  time,  filled  in  his  own  name  as 
drawer  for  200/.  at  five  months.  The  defendant  being  sued  on  the  bill  by 
an  innocent  indorsee  for  value,  pleaded  the  Statute  of  Limitations  :  it  was 
held,  that  the  statute  ran  from  the  time  the  bill  became  due  as  filled  up, 
and  not  from  the  time  it  would  have  become  due  if  completed  when  it  was 
accepted  in  blank,  and  that  the  plaintiff  was  entitled  to  recover.  (Mon- 
tag^^  V.  Perkins,  17  Jur.  557 ;  22  L.  J.,  C.  P.  187.)  Where  the  plaintiff 
having  agreed  to  lend  the  defendant  money  gave  him  a  cheque  for  the 
amount  which  the  defendant  paid  into  his  bankers,  receiving  credit  for  it, 
but  the  cheque  was  not  paid  by  the  plaintiff's  bankers  till  some  days  later, 
it  was  held  that  time  ran  from  the  payment  of  the  cheque.  ( Garden  y. 
Bruce,  L.  R.,  3  C.  P.  300.) 

The  holder  of  a  bill  of  exchange  on  nonaeceptance,  and  protest  and 
notice  thereon,  has  an  immediate  right  of  action  against  the  drawer,  and 
does  not  acquire  a  fresh  right  of  action  on  the  nonpayment  of  the  bill  when 
due.  The  Statute  of  Limitations,  therefore,  runs  against  him  from  the 
former,  and  not  the  latter  period.  (  Whitehead  y.  Walker,  9  Mees.  &  W. 
506.)  "  It  is  a  general  rule  that  where  there  has  once  heea  a  com- 
plete cause  of  action  arising  out  of  contract  or  tort,  the  statute  begins 
to  run ;  and  that  subsequent  circumstances  which  would  but  for  the 
prior  wrongful  act  or  default  have  constituted  a  cause  of  action,  are  dis- 
regarded. As,  for  instance,  in  the  case  of  a  bill  of  exchange  drawn  at  so 
many  months  after  sight,  and  refused  acceptance,  the  cause  of  action  is 
complete,  and  the  statute  begins  to  run  upon  the  refusal  of  acceptance,  and 
no  new  cause  of  action  arises  upon  refusal  of  payment."  (Per  Willes,  J., 
Wilkinson  v.  VeHty,  L.  R.,  6  C.  P.  209.)  K.  being  indebted  to  the  plain- 
tiff and  to  the  defendant,  and  also  to  a  banking  company,  it  was  agreed 
between  all  the  parties  that  to  secure  E.'s  debt  to  the  company  the  defend- 
ant should  draw  upon  K.  three  bills  of  exchange,  payable  to  the  ^aintiffs, 
and  that  the  plaintiffs  should  indorse  them  to  the  company.  The  bills 
became  due  in  1843,  and  were  dishonoured.  In  1847  the  company  sued  the 
plaintiffs  on  the  bills,  and  the  plaintiffs,  in  1851,  paid  the  amount :  it  was 
held,  that  the  plaintiffs  were  barred  by  the  statate  from  suing  the  defendant 
as  drawer  of  the  bills.  (  Webster  v.  Kirk,  17  Q.  B.  954  ;  21  L.  J.,  Q.  B. 
159.) 

Concealment  of  It  is  no  answer  at  law  to  a  plea  of  the  Statute  of  Limitations,  that  the 

right.  plaintiff  was  prevented  by  the  defendant's  fraud  from  knowing  of  the  cause 

of  action  unUl  after  the  time  of  limitation  had  expired.    ( Imperial  Oas 
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Of.  T.  London  6a$  Co.,  10  Exch.  89;  28  K  J.,  Ezch.  808;  2  W.  R.  627.)  21  Joe.  \,e.  16, 
Seetu  in  equity.    {Blair  r.  Bromley y  5  Ha.  54 2 ;  2  Phil.  354.)    In  an  action  t,  3. 

for  the  ralne  of  coal  wrongfully  taken  out  of  the  plaintiff  *8  mine,  a  repli-  

cation  to  a  plea  of  the  Statnte  of  Limitations,  that  the  wrongful  takmg 
was  frandnlently  concealed  from  the  plaintiff  until  within  six  years  before 
action,  was  disallowed  to  be  pleaded,  on  the  ground  that  a  court  of  equity 
would  not  restrain  the  defendant  from  setting  up  the  defence ;  and  that  if 
there  was  any  right  to  equitable  relief  it  could  only  be  by  a  bill  for  an 
account  in  equity,  in  which  the  amount  ailowed  would  be  different  from 
the  amount  recoyerable  at  law.  (^Hwiter  y.  CKhboru,  2  Jur.,  N.  S.  1249  ; 
26L.  J.,Exdi.l.) 

Aa  a  general  rule,  an  attorney  or  solicitor  retained  to  conduct  a  suit  is  Acttous  for  oosta. 
under  the  obligation  to  carry  it  on  to  its  termination,  and  he  cannot  sue  for 
his  bill  of  coats  until  that  period  has  arriyed.  He  may,  however,  giye  a 
reasonable  notice  to  his  client  to  supply  him  with  adequate  funds,  and  in 
case  of  refusal  he  may  sue  him  for  nis  costs.  The  retainer  is  also  deter- 
mined by  the  death  of  the  client.  A  solicitor  was  retained  in  a  chancery 
toit  in  which  his  client  was  a  defendant,  and  an  order  was  made  by  the 
court,  that  a  supplemental  bill  should  be  filed  to  make  certain  persons  next 
of  kin  parties  to  the  suit ;  no  decree  was  ever  made,  nor  was  there  any 
further  step  taken  in  the  suit.  Upwards  of  ten  years  after  this  order  had 
beoi  made  the  solicitor's  client  died  :  it  was  held,  in  an  action  by  the  soli- 
citor against  the  representatiye  of  the  client  for  his  bill  of  costs  up  to  the 
time  when  the  order  was  made,  that  the  debt  was  not  barred  by  the  Statute 
of  Limitations.  (  Whitehead  y.  Lord,  7  Exch.  691 ;  21  Law  J.,  Exch.  289 ; 
aee  Stokes  y.  Trumper,  2  Kay  &  J.  232.)  Erom  the  time  when  an  attorney 
mieht  decline  proceeding  further  with  his  client's  business  until  his  bill  is 
paid,  the  Statute  of  Limitations  will  begin  to  run.  {Eothery  y.  Mun- 
mngs,  1  B.  &  Ad.  16  ;  Harris  y.  Oshonm,  2  Cr.  &  Mees.  629 ;  4  Tyrw. 
445  ;  Meholls  y.  Wilson,  11  Mees.  &  W.  106.)  The  defendant  employed 
the  plaintiff,  an  attorney,  in  seyeral  transactions,  and,  among  others,  in 
procuring  him  money  to  pay  off  a  mortgage.  In  an  action  against  the 
defendant  on  the  plaintiff 's  bill  of  costs,  it  appeared  by  items  in  the  bill, 
that  he  had  made  applications  in  seyeral  quarters  for  this  purpose,  but  with- 
out success,  after  which  he  wrote  to  the  plaintiff,  informing  him  what  had 
been  done,  and  requesting  to  know  his  wishes.  This  item  bore  date  more 
than  six  years  before  action  brought.  The  next,  dated  wiUiin  six  years, 
was,  '*  Paid  the  postage  of  your  answer."  By  subsequent  items,  it  appeared 
that  further  endeayours  were  made  by  the  plaintiff  to  raise  the  money. 
Ultimately  it  was  obtained  :  it  was  held,  that  the  transaction  was  not  one  in 
which  the-attomey's  employment  was  continuous,  and  that  the  latter  items 
did  not  draw  after  them  the  previous  ones,  so  as  to  take  them  out  of  the 
SUtnte  of  Limitations.  (Phillips  y.  Broadley,  9  Q.  B.  744.)  Where  a 
bill  of  costs  contained  items  of  a  date  both  more  and  less  than  six  years 
before  the  action,  but  it  was  considered  that,  under  the  circumstances,  there 
had  been  a  continuous  employment  of  the  plaintiffs,  it  was  held  that  none 
of  the  items  were  barred  by  the  statute.  ( Harris  y.  Quine,  L.  B.,  4  Q.  B. 
653  ;  Baile  y.  Baile,  L.  R.,  13  Eq.  497.) 

Costs,  charges  and  expenses  incurred  by  solicitors  in  prosecuting  a  com-  costs  in  lunacy, 
mission  in  lunacy,  and  subsequently  as  the  solicitors  of  itte  committee,  were 
considered  as  a  simple  contract  debt  due  by  the  lunatic  for  necessaries ;  and 
it  was  held,  that  the  lapse  of  six  years  during  the  lunatic's  life  does  not  bar 
a  debt  of  this  description,  for  the  Ck>urt  of  Chancery  will  take  judicial 
notice  in  a  suit  to  obtain  payment  out  of  the  lunatic's  assets,  that  any  action 
against  the  lunatic  for  the  recovery  of  the  claim  would  have  been  restrained 
by  the  Lord  Chancellor  on  petition  in  lunacy.  (Stedman  v.  Hart,  Kay, 
607.) 

In  Mi^,  1849,  an  order  was  made  to  wind  up  a  company,  and  in  the  Costs  Incnrred  by 
ensuing  October  the  solicitors  who  had  acted  for  the  company  carried  in  ^  oompany  which 
a  cl^  against  them  for  costs.    In  November,  1860,  the  solicitors,  on  the  Jjoun^up"^ 
application  of  the  official  manager,  delivered  to  him  the  company's  books 
and  papers,  on  which  they  had  a  lien  for  their  costs,  upon  the  official 
mani^r  at  the  same  time  undertaking  in  writing  to  pay  them  the  amount 
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21  Jao.  1,  c.  16,  of  their  bill  out  of  the  first  fands  which  might  come  into  his  hands.    That 
s.  3.  undertaking  received  the  sanction  of  the  Master.    In  1859,  the  official 

manager  recovered  a  sum  of  money,  and  the  solicitors  subsequently  thereto 
sent  in  to  him  a  larger  bill  of  costs  against  the  company  :  it  was  held,  that, 
having  regard  to  the  undertaking  of  the  official  manager  of  November, 
1850,  the  solicitors*  claim  was  not  barred  by  the  Statute  of  Limitations, 
and  an  order  was  made  to  tax  their  bill  of  costs,  without  prejudice  to  the 
question  whether  they  were  entitled  to  have  a  call  made  to  pay  the  same 
when  taxed,  (i?^  Olov^ester,  «J-o.,  B.  Co.,  29  L.  J.,  Chanc.  383 ;  2  Giff. 
47.)  As  to  the  right  of  an  official  liquidator  to  have  bills  of  costs  taxed, 
see  Eat  parte  Evans^  L.  R.,  11  £q.  151.  Where  a  solicitor's  bill  had 
been  taxed,  and  ordered  to  be  paid  out  of  the  first  funds  of  the  company 
which  should  come  to  the  hands  of  the  official  liquidator,  and  the  solicitor 
took  no  steps  to  obtain  payment  for  more  than  six  years,  and  in  the  mean- 
time the  affairs  of  the  company  were  settled  by  compromise  :  it  was  held, 
that  the  solicitor  was  not  entitled  to  have  a  call  made  for  his  payment. 
{ExpaHe  A* Beckett ,  2  Jur.,  N.  S.  684.) 

It  was  decided,  under  the  Winding-up  Acts  of  1848-49,  that  an  order 
to  wind  up  a  company  did  not  stop  time  from  running  against  a  creditor 
whose  right  of  action  had  accrued  previously  to  the  winding-up  order. 
{Ex  parte  Forest,  2  Giff.  42.)  But  the  carrying  in  a  claim  under  the 
winding  up  did  stop  the  running  of  time.  (  Wryghte*8  Case,  6  De  G.  & 
Sm.  244.)  Under  the  Companies  Act,  1862,  a  winding-up  order  stops  the 
running  of  time.    {Re  General  Boiling  Stock  Co.,  L.  R.,  7  Ch.  646.) 

It  was  formerly  laid  down  that  when  once  time  had  begun  to  run,  no 
subsequent  disability  or  inability  to  sue  would  stop  it.  {Rhode*  t. 
Smethurst,  4  M.  &  W.  42.)  But  it  has  since  been  held,  that  where  a 
debtor  takes  out  administration  to  his  creditor,  the  running  of  time  will  b<a 
suspended  during  the  administration.  {Seagram  v.  Knight,  L.  R.,  2  Ch. 
628.)  And  where  an  action  brought  in  time  abated  by  the  death  of  the 
defendant,  and  a  second  action  was  subsequently  commenced  :  it  was  held, 
that  tiie  running  of  time  had  been  suspended.  {Sturgis  y.  Darell,  6 
H.  &  N.  120  ;  8  W.  R.  663.) 

A  mere  letter  of  licence  by  a  creditor  to  his  debtor  does  not  suspend  the 
operation  of  the  statute.  {Fuller  y.  Redman,  26  Beav.  614.)  But  a 
covenant  not  to  sue  for  a  certain  period  will  prevent  time  running  until 
the  expiration  of  that  period.    {Iven  v.  Elwes,  3  Drew.  25.) 

Where  a  cause  of  action  accrues  to  a  person  in  his  lifetime,  his  executor 
cannot  bring  an  action  after  the  time  limited  by  the  statute  has  expired. 
{Penny  v.  Brice,  18  C.  B.,  N.  S.  393  ;  13  W.  R.  342.)  But  if  the  statute 
has  not  begun  to  run  during  the  lifetime  of  an  intestate,  then  it  does  not 
begin  to  ran  against  the  right  of  his  administrator  to  bring  the  action  until 
letters  of  administration  nave  been  taken  out.  {Burdick  v.  Garriek, 
L.  R.,  5  Ch.  241 ;  and  see  2  Wms.  Exors.  1735—1741.)  If  time  has  once 
begun  to  run  against  a  debt  in  tbe  debtor's  life,  it  does  not  afterwards 
cease  to  run  during  the  period  which  may  elapse  between  his  death  and 
the  time  at  which  a  personal  representative  to  him  is  constituted.  {FV'eake 
v.  Cranefeldt,  8  M.  &  Cr.  499.    See  2  Wms.  Exors.  1797-1802.) 

In  an  action  by  an  administrator  against  the  acceptor  upon  a  bill  of  ex- 
change, payable  to  the  testator,  hut  accepted  after  his  death,  it  was  held, 
that  the  Statute  of  Limitations  began  to  run  from  the  time  of  granting  the 
letters  of  administration,  and  not  from  the  time  the  bill  became  due,  Uiere 
being  no  cause  of  action  until  there  was  a  party  capable  of  suing.  {Murray 
v.  The  East  India  Co.,  6  Bam.  &  Aid.  204 ;  and  see  Pratt  y.  Swaine, 
8  Bam.  &  C.  285 ;  Perry  y.  Jenkins,  1  M.  &  Cr.  118  ;  Hyde  v.  Price, 

1  C.  P.  Coop.  196 ;  Freake  v.  Cranefeldt,  3  M.  &  Cr.  499  ;  Howlitt  v. 
Lambert,  1  Ir.  Eq.  R.  263;  1  Wms.  Exors.  696.)  The  Statute  of  Limita- 
tions is  not  a  good  plea  where  an  executor  has  not  proved ;  because  no 
laches  can  be  imputed  to  a  plaintiff  for  not  suing  whilst  there  was  no 
executor  against  whom  he  could  bring  his  action.    (Coop.  Eq.  PI.  233; 

2  Vem.  694 ;  1  Eq.  Cas.  Abr.  305.)  But  where  the  defendant  had  pos- 
sessed the  personal  estate  and  might  have  been  sued  as  executor  de  son  tart, 
his  plea  of  the  Statute  of  Limitations  was  allowed,  although  he  had  not 
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tftken  out  probate  until  some  yean  after  the  testator's  death.    (  Webster  y.  21  Jac  1  0  16 
Webster,  10  Ves.  93.)  g\  4*   '     ' 

By  21  Jac  1,  c.  16,  s.  4,  if  judgment  is  given  for  the  plaintiff  and  reyersed  Limitation  after 
hj  error  or  arrested,  or  if  the  defendant  is  oatlawed  and  the  outlawry  Judgment  or  oat- 
reversed,  a  new  action  may  from  time  to  time  be  commenced  within  a  year  ^'"^  rvrentd, 
afterwards  by  the  plaintiff,  his  heirs,  executors  or  administrators.    Within 
the  eqaity  of  this  section  the  courts  permitted  an  execator  or  administrator, 
witbin  a  year,  or  within  a  reasonable  time  after  the  death  of  the  testator 
or  intestate,  to  renew  a  snit  commenced  by  the  testator  or  intestate,  and 
vice  vergd,     {Curlenns  y.  Lard  Morningttm,  7  £.  &  B.  283 ;  6  W.  R. 
266.)     See  now  15  &  16  Vict.  c.  76,  ss.  135—138  ;  1  Sel.  N.  P.  176, 18th  ed. 

7.  Provided  neyertheless,  and  be  it  further  enacted,  that  if  intents,  femes 
any  person  or  persons  that  is,  or  shall  be,  entitled  to  any  such  JJZ^?*  ^'  **" 
action  of  trespass,  detinue,  action  sur  trover,  replevin,  actions 

of  accounts,  actions  of  debt,  actions  of  trespass,  for  assault, 
menace,  battery,  wounding  or  imprisonment,  actions  upon  the 
ease  for  words,  be  or  shall  be,  at  the  time  of  any  such  cause 
of  action,  given  or  accrued,  fallen  or  come,  within  the  age  of 
twrenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned 
or  beyond  the  seas,  that  then  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited,  after  their  coming  to 
or  being  of  full  age,  discovert,  of  sane  memory,  at  large,  and 
returned  from  beyond  the  seas,  as  other  persons  having  no 
such  impediment  should  have  done  (6}. 

(6)  Neither  the  imprisonment  pf  the  plaintiff  nor  his  absence  beyond  DnABiLimi. 
the  seas  now  constitute  a  disability.  (19  &  20  Vict.  c.  97,  s.  10.)  The 
absence  of  a  defendant  beyond  the  seas  is  made  a  disability  by  4  Anne,  c.  16, 
B.  19.  (See  Forbes  v.  Smith,  11  Ex.  161  ;  24  L.  J.,  Ex.  299.)  As  to  the 
meaning  of  "  beyond  seas"  in  these  acts,  see  3  &  4  Will.  4,  c.  42,  s.  7 
(p.  264,  ante)  ;  and  19  &  20  Vict.  c.  97,  s.  12  (p.  294,  post). 

The  proviso  in  favour  of  persons  nnder  disabilities,  in  the  21  Jac.  1,  c.  16, 
a  7,  applies  as  well  to  foreigners  who  have  never  been  in  the  country  as  to 
partaes  residing  abroad  at  the  time  of  the  accruing  of  the  cause  of  action 
and  retnming  afterwards  to  England.  (La/and  v.  Riiddooky  13  C.  B. 
813.)  It  was  said  by  Lord  Chancellor  Hardnncke,  that  if  a  man  both  of 
non'sane  memory  and  out  of  the  kingdom  came  into  the  kingdom  and  then 
went  ont  again,  his  non-sane  memory  continuing,  his  privilege  as  to  being 
oat  of  the  kingdom  was  gone,  and  his  privilege  as  to  non-sane  memory 
would  cease  from  the  time  he  returned  to  his  senses.  (2  Atk.  610—614.) 
If  a  party  at  the  time  the  cause  of  action  accrues  is  abroad,  the  statute  does 
not  begin  to  run  until  he  comes  to  England ;  and  if  he  never  comes,  he  has 
always  a  right  of  action  while  he  lives  abroad,  and  so  have  his  executors 
or  administrators  after  his  death.  (^Strithitrgt  v.  Qrceme,  3  Wils.  145.) 
In  this  case  the  plaintiff  was  a  foreigner,  and  the  court  held  that,  being  a 
foreigner,  he  had  six  years  for  bringing  his  action  after  his  first  coming 
to  thu  country.  (See  Lafond  v.  JUttddoek,  13  C.  B.  818.)  If  a  plaintiff 
be  beyond  seas  at  the  time  of  the  action  accruing,  he  may  sue  under  the 
Stat  21  Jac.  1,  c.  16,  s.  7,  at  any  time  before  his  return,  as  well  as  within 
the  time  limited  after  his  return.  {Le  Veux  v.  Berkeley j  5  Q.  B.  836  ; 
Jbwnsend  v.  Deacon,  13  Jur.  866  ;  3  Exch.  R.  706.)  If  a  plaintiff  be  in 
England  when  the  cause  of  action  accrues,  the  time  of  limitation  begins  to 
mn,  and  a  subsequent  departure  from  the  kingdom,  and  going  beyond  the 
fleas,  will  not  entitle  the  plaintiff  or  his  Tepresentatire  to  maintain  an  action 
after  the  expn-ation  of  the  limited  time.  (iSwi^v.  ^i/1,1  Wils.  134.  SeeLord 
KenymCs  observations,  4  T.  R.  31 1 ;  Denys  v.  Shuckbur^h,  4  Y.  &  Coll.  47.) 

Under  the  stat.  4  Ann.  c.  16,  s.  19,  if  a  right  of  action  accrued  against  Oneof  seyemf 
sereral  persons,  one  of  whom  was  beyond  seas,  the  Statute  of  Limitations  "™*«'  di«bmty. 

8.  T 


274 


Limitation  oj  Actions  and  Suits. 


Bepresentatlves  of 
pcriMnis  dying 
uud«r  disability. 


fil  Jac  l  c  IC    ^^^  °^^  ^^°  ^^^  ^^^  retarn,  thongh  the  others  had  never  been  absent  from 
^'  7*   '      '  the  kingdom.    (Fannin  v.  Anderson^  7  Q.  B.  811  ;  Ibrvnt  t.  Mead,  16 

.____  C.  B.  123  ;  24  L.  J.,  C.  P.  89  ;  3  W.  R.  178.)  If  one  of  several  intended 
co-plaintiffs  was  within  seas,  the  statute  did  rnn,  becanse  one  plaintiff 
coold  act  for  the  others  and  nse  their  names  in  an  action.  {Perry  y. 
Jackson,  4  T.  R.  516.     See  19  &  20  Vict  c.  97,  ss.  10,  11,  pott,) 

Where  a  person  dies  abroad,  to  whom  a  right  of  action  has  accmed 
daring  his  residence  there,  and  he  never  returned  to  this  coontry,  his 
executors  mav  sue  for  it,  although  more  than  six  years  have  elapsed  since 
it  accrued,  tt  was  unnecessary  to  consider  the  question  whether  the  exe^ 
cutor  could  maintain  the  action  after  the  expiration  of  six  years;  Parke,  B., 
inclining  to  the  opinion  that  the  executor  was  under  no  restraint ;  bat 
Jivl/e,  B.,  thinking  it  would  be  more  reasonable  to  consider  the  right 
of  action  as  accruing  to  the  executor  at  the  death  of  the  testator,  and  to 
limit  the  right  of  action  to  six  years.  (Towntend  v.  Deacon,  3  Exch. 
R.  706.)  A  person,  in  satisfaction  of  a  previous  debt  due  from  him,  gave 
his  creditor  a  bill  of  exchange,  and  betore  the  bill  arrived  at  maturity, 
went  to  India,  whence  he  never  returned.  As  soon  as  circumstances  would 
permit  after  his  death  in  India,  his  will  was  proved  by  his  executors  in 
England,  and  within  six  years  after  his  death  a  creditor's  bill  was  filed 
against  the  executors  :  it  was  held,  that  the  plaintiff  was  not  barred  by 
the  Statute  of  Limitations.  (Sto^'i/  v.  Fry,  1  Y.  &  Coll.  C.  C.  603  ;  8e« 
Williams  v.  Jones,  13  East,  439  j  and  Flood  v.  Patterson,  29  Beav.  295.) 


Express  acknow- 
lkoomknts. 


9  Geo.  4,  c.  14. 


S.  1.  In  actions  of 
debt  or  upon  the 
case  no  acknow- 
ledgment shall  be 
deemed  sufficient, 
unless  It  be  In 
wrlthig  or  by  part 
payment. 


Proviso  for  case  of 
joint  contractors. 


From  an  early  period,  although  the  time  limited  by  the  stat.  21  Jac.  1, 
c.  16,  had  elapsed,  the  plaintiff  was  permitted  to  prove  an  acknowledgment 
of,  or  promise  to  pay,  the  debt  within  six  years,  which  was  sufficient  to 
entitle  him  to  recover.  (8  Y.  &  Jerv.  522.)  To  provide  a  remedy  against 
the  vague  and  loose  verbal  promises  which  had  been  allowed  to  take  cases 
out  of  the  statute,  9  Geo.  4,  c.  14  (Lord  Tenterdes's  Act)  was  passed. 
(GBing.  264.) 

The  stat.  9  Geo.  4,  c.  14,  recites  the  stat.  21  Jac.  1,  c.  16,  s.  3,  and  the 
Irish  stat.  10  Car.  1,  sess.  2,  c.  6,  and  that  various  questions  had  arisen  in 
actions  founded  on  simple  contracts,  as  to  the  proof  and  effect  of  acknow- 
ledgments and  promises  offered  in  evidence,  for  the  purpose  of  taking 
cases  out  of  the  operation  of  the  said  enactments  ;  and  that  it  was  expe- 
dient to  prevent  such  questions,  and  to  make  provision  for  giving'  ewdct 
to  the  said  enactments,  and  to  the  intention  thereof;  and  enacts  (sect.  1), 
"  That  in  actions  of  debt  or  upon  the  case  grounded  upon  any  simple 
contract,  no  acknowledgment  or  promise,  by  words  only,  shall  be  deemed 
sufficient  eyidence  of  a  new  or  continuing  contract,  whereby  to  take  any 
case  out  of  the  operation  of  the  said  enactments,  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby  ;  and  that,  where  there  shall  be  two  or  more 
joint  contractors,  or  executors  or  administrators  of  any  contractor,  no  snch 
joint  contractor,  executor  or  administrator,  shall  lose  tiie  benefit  of  the  said 
enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by  reaaon 
only  of  any  written  acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them  :  provided  always,  that  nothing  herein  contained 
shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any  principal 
or  interest  made  by  any  person  whatsoever  (see  16  &  17  Vict.  c.  113,  s.  24, 
as  to  Ireland) :  provided  also,  that  in  actions  to  be  commenced  against 
two  or  more  such  joint  contractors,  or  executors  or  administrators,  if  it 
shall  appear  at  the  trial  or  otherwise,  that  the  plaintiff,  though  baned  by 
either  of  the  said  recited  acts  or  this  act  as  to  one  or  more  of  snch  joint 
contractors,  or  executors  or  administrators,  shall  nevertheless  be  entitled 
to  recover  against  any  other  or  others  of  the  defendants  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given  and 
costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff.'* 

The  2ad  section  makes  provision  as  to  pleas  in  abatement. 
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The  3id  section  enacts,  **  That  no  indonement  or  memorandoin  of  any 
payment,  written  or  nade  after  the  time  appointed  for  this  act  to  take 
efl^et,  npon  any  promissory  note,  bill  of  exchange  or  other  writing,  by  or 
on  behalf  of  the  party  to  whom  snch  payment  shall  be  made,  shall  be 
deemed  sofficient  proof  of  sach  pajrment,  so  as  to  take  the  case  ont  of  the 
operation  of  either  of  the  said  statotes."  (16  &  17  Vict.  c.  113,  s.  25,  Ir. 
See  p.  285,jM»f^.> 

The  4th  section  enacts,  *'  That  the  said  recited  acts  and  this  act  shall  be 
deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simfde  contract, 
alleged  by  way  of  set-off  on  the  part  of  any  defendant,  either  by  plea, 
notice  or  otherwise."    (See  16  &  17  Vict  c.  113,  s.  26,  Ir.) 

The  intention  of  the  stat.  9  Geo.  4,  c.  14,  was  not  to  make  any  alteration 
in  the  legal  constmction  to  be  put  npon  acknowledgments  or  promises  made 
by  debtors,  bnt  merely  to  require  a  different  mode  of  proof,  snbstitnting 
the  certain  evidence  of  writing,  signed  by  the  party  chargeable,  instead  of 
the  ineecnre  and  precarious  testimony  to  be  derived  from  the  memory  of 
witnesses.  The  mqniry,  therefore,  in  a  given  case,  whether  the  written 
document  amounts  to  an  acknowledgment  or  a  promise,  is  no  other  than 
whether  the  same  words,  if  proved  before  the  statute  to  haye  been  spoken 
by  the  defendant,  would  have  had  a  similar  effect.    {Hay don  v.  William t^ 

7  Bing.  16S.  See  Qmrtenay  t.  Williams,  8  Ha.  549 ;  and  Moodie  y. 
Bannister,  4  Drew.  440.) 

Pteyioasly  to  the  act  19  &  20  Vict  c.  97,  it  was  held,  under  this  section, 
that  an  acknowledgment  signed  by  an  agent  of  the  debtor  would  not  revive 
a  debt  baned  by  21  Jac.  1,  c  16,  but  that  it  must  have  been  signed  by  the 
debtor  himself.    (.Hyde  v.  JoknsoJi,  2  Bing.  N.  C.  776;  Cl/irk  v.  Alexander, 

8  Scott,  N.  R.  165.)  Bat  an  acknowledgment  signed  by  an  agent  is  now 
sufficient  (See  19  &  20  Vict.  c.  97,  s.  13  )  Where  a  debt  due  from  a 
eompany  to  L.  was  barred,  and  the  board  of  directors,  of  whom  L.  was  one, 
passed  a  resolution  in  reference  to  the  debt,  it  was  said  by  Wood,  V.-C, 
that  eren  if  the  resolution  had  been  a  sufBcient  acknowledgment,  it  wonld 
not  haye  boand  the  company.  {Lawndes  v.  The  Garnett,  ^'c.  Co.,  33  L.  J., 
Ch.418;  12  W.R.573.) 

It  was  mled  by  Lord  Terderden,  in  Tulloeh  v.  Dunn  (1  Ry.  &  M.  416), 
that  one  executor  cannot  be  bound  by  the  express  promise  of  another,  even 
if  he  binds  himself  in  Ids  character  as  executor.  **  It  seems  to  have  been 
the  c^inion  of  the  court,  in  the  case  of  Atkins  v.  Tredgold  (2  B.  &  C.  23), 
that  if  an  express  promise  is  made  by  an  executor  in  his  representative 
character,  it  binds  the  remaining  executors  in  their  representative  characters. 
So,  also^  in  M^Oulloch  v.  Dawes  (9  D.  &  R.  40),  the  court  appear  to  have 
thought  that  if  one  promised  in  his  executive  character,  it  would  bind  the 
others.  The  point  nowever,  is  not  decided  in  those  cases,  bnt  it  has  been 
decided  in  Tulloeh  v.  Dunn.  It  appears  to  me  that  that  case  is  founded 
in  justice  and  good  sense,  and  ought  to  be  followed."  {Sch<tley  v. 
Walton,  12  M.  &  W.  514,  per  Parke,  B.) 

The  effect  of  an  acknowledgment  by  one  of  several  joint  contractors  is 
determined  by  the  last  part  of  9  Geo.  4,  c.  14,  s.  1.  In  the  case  of  an 
acknowledgment  by  one  of  several  partners,  it  must  be  considered  whether, 
}n  making  the  acknowledgment  he  has  acted  as  the  agent  of  the  firm.  It 
appears  to  be  open  to  question  whether  a  partner,  as  such,  can  bind  his  firm  at 
all  by  an  acknowledgment    (See  1  Lindley  on  Partnership,  465,  2nd  ed  ) 

A  written  acknowledgment  of  a  debt  is  an  answer  to  a  plea  of  the 
Statute  of  Limitations,  though  made  by  an  infant,  if  the  debt  was  for 
necessaries  supplied  to  him.  (  Willins  or  Williams  v.  Smithy  4  Kll.  9c  Bl. 
180 ;  1  Jur.,  K.  S.  168  ;  24  L.  J.,  Q.  B.  62.)  No  action  shall  be  main- 
Uined  whereby  to  charge  any  person  upon  any  promise  made  after  full 
ace  to  pay  any  debt  contracted  during  infancy,  or  upon  any  ratification 
after  f nil  age  of  any  promise  or  simple  contract  made  during  infancy, 
unless  snch  promise  or  ratification  shall  be  made  by  some  writing  signed 
by  the  party  to  be  charged  therewith.  (9  Geo.  4,  c.  14,  s.  5.)  In  an  action 
of  debt  for  goods  sold  and  delivered  ;  plea,  infancy  *,  replication,  that  the 
defendant  ratified  the  contract  in  writing,  signed  by  him  after  coming  of 
•ge.    Issue  thereon.    The  plaintiff  produced  the  following  paper,  signed 
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9  Geo.  4,  e.  14. 

S.  S.  IndoncmeutA 
of  paj-mentft. 


S.  4.  Simple  mn- 
tnct  debts  allescJ 
bjT  w«y  of  set-off. 


Constroetlon  of 
Lonl  Teiiterdeu't 
Act. 


Acknowledgmcuts 
bj  aeent. 


By  one  of  several 
execttton. 


By  one  of  several 
Joint  contractors. 


By  Infants. 


Conflmantlon  of 
promises  miule  by 
infants. 

« 

9  Geo.  4,0.  U,s.5t 
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9  Geo.  4,  e.  14. 


Acknowledgment 
to  a  Uilrd  party. 


To  an  agent. 

When  acknow- 
ledgment miut  be 
made. 


Effect  of  an 
acknowledgment. 


Oonetructlon  of  an 
acknowledgment. 


Acknowledgment 
of  pending  ao- 
oount 


Amount  need  not 
be  stated. 


by  the  defoDdant :  I  am  sorry  to  g^ve  you  so  much  trouble  in  calling  :  but 
I  am  not  prepared  for  you,  but  will,  without  neglect,  remit  yon  in  a  short 
time.'*  The  paper  had  no  address  or  date,  and  specified  no  sum  ;  but  it 
was  proYed  orally  that  the  defendant  delivered  it  to  the  plaintifP s  agent 
on  being  pressed  for  the  debt,  the  amount  of  which  was  also  prored  by 
oral  evidence.  This  was  held  sufficient  to  satisfy  the  stat.  9  Geo.  4,  c.  14. 
8.  6.  No  evidence  was  given  to  show  whether  the  defendant  was  of  age 
or  not  when  he  delivered  the  paper  :  it  was  held,  that  the  plaintiff  mnst 
recover  ;  the  defendant,  if  he  relied  on  his  infancy  at  the  time,  being  bound 
to  prove  it.  {Hartley  v.  Wharton^  11  Ad.  &  Ell.  934.  As  to  the  second 
point,  see  Borthwick  v.  OamitherSf  1 T.  R.  648  ;  Batex  v.  Wells,  1  Stark. 
£v.  463,  2nd  ed. )  Any  written  instrument  signed  by  the  party,  which,  in 
the  case  of  adults  would  have  amounted  to  the  adoption  of  the  act  of  a 
party  acting  as  agent,  will,  in  the  case  of  an  infant  who  has  attained  his 
majority,  amount  to  a  ratification  of  a  promise  or  simple  contract  debt. 
(Harrit  v.  Wall,  1  Ex.  122.  See,  however,  Mawton  v.  Blane,  10  Ex. 
212.)  As  to  the  adoption  in  equity  of  a  contract  made  during  infancy,  see 
Cornwall  v.  Hawkins,  20  W.  R.  653. 

It  has  been  held,  that  an  answer  and  inventory  in  the  Ecclesiastical 
Court  made  on  the  citation  of  the  next  of  kin,  stating  the  debts  due  from 
Uie  estate  of  the  deceased,  and  signed  by  the  administrator,  was  sufficient 
to  take  such  debts  out  of  the  statute.  ( Smith  v.  Poole,  12  Sim.  17  ; 
Spollan  V.  Magan,  1  Ir.  Com.  L.  R.  691.)  But  it  seems  that  now  an 
acknowledgment  made  to  a  third  party  would  not  take  the  case  out  of  the 
statute.  ( Moodie  v.  Bannister,  4  Drew.  439  ;  Fuller  v.  Redman,,  26 
Beav.  619.)  But  an  acknowledgment  to  the  agent  of  the  creditor  will  be 
sufficient.    {Edmonds  v.  Goater,  15  Beav.  415.) 

An  acknowledgment  made  within  six  years  before  action  brought  is 
sufficient,  although  it  be  made  more  than  six  years  after  the  original  cause 
of  action.  {Spickemell  v.  Hot  ham,  Kay,  669.)  An  acknowledgment 
made  after  action  brought  cannot  be  used  to  take  a  case  out  of  the  statute. 
(^Bateman  v.  Finder,  3  Q.  B.  574.) 

In  Fhilips  v.  Fhilips  (3  Hare,  281,  299),  Wigram,  V.-C,  laid  down  the 
following  principle,  which  was  recently  quoted  by  Williams,  J.,  as  the  true 
one  (10  C.  B.,  N.  S.  749,  750) :— "  The  legal  effect  of  an  acknowledgment 
of  a  debt,  barred  by  the  Statute  of  Limitations,  is  that  of  a  promise  to  pay 
the  old  debt,  and  for  this  purpose  the  old  debt  may  be  said  to  be  revived. 
It  is  revived  as  a  consideration  for  a  new  promise.  But  the  new  promise, 
and  not  the  old  debt,  is  the  measure  of  the  creditor's  right  If  a  debtor 
simply  acknowledges  an  old  debt,  the  law  implies  from  th^t  simple  acknow- 
ledgment a  promise  to  pay  it,  for  which  promise  the  old  debt  is  a  sufficient 
consideration.  But  if  the  debtor  promises  to  pay  the  old  debt  when  he  is 
able,  or  by  instalments,  or  in  two  years,  or  but  of  a  particular  fund,  the 
creditor  can  claim  nothing  more  than  the  promise  gives  him."  On  this 
principle  a  mere  acknowledgment  of  a  debt,  accompanied  with  a  proposal 
to  pay  part,  which  has  not  been  acceded  to,  is  not  sufficient  to  take  the  case 
out  of  this  statute.  {Francis  v.  Hawkesley,  1  KU.  &  Ell.  1052  ;  6  Jur., 
N.  8.  1391  ;  28  L.  J.,  Q.  B.  370 ;  7  W.  R.  699.) 

The  construction  of  an  acknowledgment  is  a  question  for  the  court,  not 
the  jury,  except  where  the  document  is  connected  with  other  evidence 
affecting  the  construction.  {Morrell  v.  Frith,  3  Mees.  &  W.  402  ;  Bird 
V.  Gammon,  3  Bing.  N.  C.  883 ;  Power  v.  Barham,  4  Ad.  &  Ell.  473.) 
The  later  cases  have  decided  that  the  effect  of  a  document  set  up  as  an 
acknowledgment  is  entirely  a  question  for  the  court,  unless  extrinsic  eri* 
deuce  is  necessary  to  qualify  or  explain  it.  {Per  Parke,  B,,  Sm.ith  v. 
Thome,\%  Q.  B.  140.) 

To  prevent  the  right  to  have  an  account  from  being  barred  by  the  Statate 
of  Limitations,  it  is  not  necessary  to  have  an  acknowledgment  that  a  debt 
is  actually  due,  but  it  is  sufficient  that  there  should  be  an  acknowledgment 
that  the  account  is  pending,  and  a  promise  to  pay  the  balance  if  it  should  be 
found  to  be  against  the  accounting  party.    {Pranee  v.  Sympson,  Kay,  678.) 

If,  since  the  stat.  9  Geo.  4,  c.  14,  a  defendant,  by  a  letter,  admits  a 
balance  to  be  due,  without  stating  the  amount,  this  will  take  the  case 
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oat  of  the  Statute  of  lamitations,  so  as  to  entitle  the  plaintiff  to  nominal  9  Geo.  4,  c.  14. 

damages.    {Diekensony,  HatfieldybCdccSLV^jjie^i^.)    An acknowledg-   

ment  of  a  debt  without  mentioning  the  amount  will  not  entitle  the  plaintm 
to  TecoTer  nominal  damages  on  a  count  upon  an  account  stated.  {Lane  t. 
Hill^  18  Q.  B.  252.)  A  general  promise  in  writing,  not  specifying  the 
Bxnoant,  but  which  can  be  made  certain  as  to  the  amount  by  extrinsic 
eridence,  is  sufficient  to  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations.  These  words  in  a  letter  were  held  a  sufficient  acknowledgment 
to  revive  a  debt  barred  by  the  Statute  of  Limitations  : — '*  I  wish  I  cx)uld 
oomplj  with  joar  lequest,  for  I  am  very  wretched  on  account  of  your 
acooont  not  being  paid  ;  there  is  a  prospect  of  an  abundant  harvest,  which 
most  turn  into  a  goodly  sum,  and  considerably  reduce  your  account ;  if  it 
does  not,  the  concern  must  be  broken  up  to  meet  it ;  my  hope  is,  that  out 
of  the  pr^ent  hardest  yon  will  be  paid."  {Birdy.  Oammon,  3  Bing.  N.  C. 
833  ;  5  Scott,  213.)  In  another  case  the  defendant  had  a  claim  against 
his  attorney  the  plaintiff,  the  amount  of  which  was  not  ascertain^ ;  at 
the  foot  of  his  bill,  the  plaintiff  acknowledged  the  debt  thus: — <*By 
Mr.  Lacy *s  hill,"  leaving  a  blank  for  the  sum :  it  was  held,  that  this  was  a 
sufficient  acknowledgment  to  take  the  defendant's  claim  out  of  the  Statute 
of  Limitations.  {Waller  v.  Lacyy  1  Scott,  N.  R.  186.)  Where  a  deed 
executed  by  A.  and  B.  recited  that  A.  was  indebted  to  B.  in  various  sums, 
the  amount  of  which  was  not  yet  ascertained,  and  a  balance  not  yet  struck ; 
^  and  that  A.  was  willing  to  pay  B.  the  amount  which  might  appear  to  be 
'  due  to  B.  in  respect  of  such  sums,  such  amount  to  be  ascertained  and  paid 
as  thereinafter  mentioned,  and  the  deed  afterwards  provided  for  taking  the 
accounts  by  the  arbitration  of  two  persons  named  in  the  deed  :  it  was 
held,  that,  notwithstanding  the  clause  as  to  arbitration,  the  recitals  amounted 
to  an  absolute  promise  to  pay  the  amount  when  ascertained  j  and  that, 
when  coupled  with  extrinsic  parol  evidence  as  to  the  amount,  they  were 
sufficient,  consistently  with  stat.  9  Geo.  4,  c.  14,  to  take  the  debt  out  of 
the  Statute  of  Limitations.  (Cheslyn  v.  Dalby,  4  You.  &  C.  238.)  In 
assumpsit  on  a  bill  of  exchange,  a  letter  was  produced  to  take  the  case  out 
of  the  Statute  of  Limitations,  from  the  defendant  to  the  plaintiff,  stating 
tiiat  the  plaintiff  should  be  informed,  immediately  it  was  settled,  how  the 
defendant's  affairs  should  be  arranged  ;  adding,  "  Your  account  is  quite 
correct,  and,  oh  I  that  I  were  now  going  to  inclose  the  amount"  No 
amount  of  debt  was  stated,  and  no  proof  was  given,  from  the  letter  or 
othenn-ise,  to  what  account  the  letter  referred,  nor  whether  the  letter  applied 
to  the  bill.  It  being  left  to  the  jury  to  say  whether  this  was  an  uncon- 
ditional acknowledgment  of  the  debt,  and  they  having  found  that  it  was, 
it  was  held  that  there  was  no  ground  for  a  nonsuit ;  for  that  the  acknow- 
ledgment was  unconditional ;  and  that  the  jury,  if  it  was  a  question  for 
them,  had  decided  it  rightly.  {Dodson  v.  Mackey^  8  Ad.  &  £1.  225,  n.) 
But  it  seems  that  when  a  written  acknowledgment  does  not  state  the  amount 
due,  there  can  only  be  nominal  damages  ;  (/&.  ;  see  Lechmere  v.  Fletcher, 
1  Cr.  &  M.  623  ;  3  Tyr.  450  ;  Ddbht  v.  Humphries,  10  Bing.  446  ;)  unless 
there  be  proof  aliunde  of  the  amount  due.  ( Dickenson  v.  Hatfield^  5  Carr. 
&  P.  46.)  A  promise  in  writing,  signed  by  the  party  chargeable  thereby, 
to  pay  his  proportion  of  a  joint  debt  of  more  than  six  years'  standingi  was 
held  sufficient,  within  the  stat.  9  Geo.  4,  c.  14,  s.  1,  to  take  the  case  out  of 
the  Statute  of  Limitations,  though  no  amount  was  stated,  and  to  entitle 
the  plaintiff  to  recover  the  whole  of  such  proportion  proved  by  extrinsic 
evidence.  {Leehmere  v.  Fletcher,  1  Cr.  &  Mees.  628  ;  Waller  v.  Lacy, 
lScott,N.  R.  186.) 

Where  a  written  promise  to  pay  a  debt  barred  by  the  Statute  of  Limita-  Parol  evidence, 
tions  has  been  lost,  parol  evidence  of  the  contents  of  the  writing  is  admis- 
sible.   ( Baydon  v.   Williams,  7  Bing.  163  ;  4  M.  &  P.  811.)    But  it  is 
doubtful  whether  the  date  of  the  written  acknowledgment  can  be  supplied 
by  oral  evidence.    {Fdmvndt  v.  Domnes,  4  Tyrw.  178  ;  2  Cr.  &  M.  459.) 

An  admission  by  a  bankrupt  in  his  balance  sheet  will  not  take  a  debt  Bankrupt's 
oat  of  the  Statute  of  Limitations  as  against  his  assignees.    An  admission  b»l»n<»  »h«et, 
in  an  nnsiened  letter,  written  and  sent  by  direction  of  the  assignees  of  a 
bankrupt,  by  an  accountant  employed  by  them  to  wind  up  the  affairs  of 
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9  Geo.  4,  c.  14. 


Advertisement. 

Acknow1od|;ment 
exempted  from 
sUtmp  duty. 

9  Geo.  4,  c.  14, 8. 8. 


What  B  stifflclent 
Bcknowlcdgment. 


There  mn*t  be 
acknowledgment, 
or  uncoudltional 
promise,  or  condi- 
tional promise  and 
evidence  of  fulfil - 
ment  of  condition. 


Instances  of  raffl* 
clent  acknowledg- 
ments. 


Limitation  of  Actions  atid  Suits, 

the  baDkiiipt  estate,  will  not  take  a  debt  of  the  bankrupt  out  of  the  Statute 
of  Limitations.  (,Pott  y.  Clegg,  16  Mees.  &  W.  821.  See  Everett  ▼. 
HobertsoH,  1  Ell.  &  £11.  16,  and  Ex  parte  Toppinf,  1^  W.  B.  1025.) 

An  advertisement  to  creditors  to  bring  in  their  claims  will  not  take  a 
debt  ont  of  the  statute.    {Seott  v.  Janet,  4  CI.  &  Fin.  882.) 

No  memorandum  or  other  writing  made  necessary  by  9  Qeo,  4,  c.  14, 
shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any  statnte 
relating  to  the  duties  of  stamps.  9  Geo.  4,  cl4,  8.8;(16&17  Vict, 
c.  113,  s.  27y  Ir.)  Under  this  section  the  following  memorandum  :^ 
**  I  acknowledge  to  owe  to  M.  86/.,  which  I  agree  to  pay  him  as  soon  as 
circumstances  will  permit,"  is  exempt  from  stamp  duty,  as  a  writing  made 
necessary  by  that  statute,  prorided  it  be  put  in  for  tne  mere  purpose  of  barring 
the  Statute  of  Limitations,  the  debt  itself  being  proved  by  other  evidence. 
{Af orris  v.  Dixon^  4  Ad.  &  £11.  845.)  When  the  parties  mean  to  make 
an  instrument  solely  to  prevent  the  operation  of  9  G«o.  4,  c.  14,  they  most 
take  care  not  to  import  into  it  terms  which  will  make  it  liable  to  stamp 
duty  as  a  promissory  note.  A  promissory  note,  improperly  stamped,  is  not 
admissible  as  a  memoran(him  to  take  a  case  out  of  the  Statute  of  Limita- 
tions under  the  9  Geo.  4,  c.  14,  s.  8 ;  that  section  appliesonly  to  instruments 
which  might  be  stamped  with  an  agreement  stamp.  {Jonei  r.  Rydtfr,  4 
M.  &  W.  32.     See  also  Farmiter  v.  Parmiter,  8  De  G.,  F.  &  J.  461.) 

A  mere  acknowledgment  is  not  sufficient  to  take  a  case  ont  of  the 
Statute  of  Limitations,  unless  there  be  a  promise  to  pay;  upon  a  general 
acknowledgment,  where  nothing  is  said  to  prevent  it,  a  general  promise  to 

{>ay  may  and  ought  to  be  implied  ;  but  where  the  paity  guards  his  acknow- 
edgment,  an  implication  will  not  arise.  (Tanner  v.  Smart,  6  B.  8c  C. 
602.)  There  must  either  be  an  unconditional  acknowledgment  from  which 
a  promise  can  be  inferred,  or  a  promise.  But  if  the  promise  be  conditional 
and  the  condition  be  unperformed,  that  is  not  an  absolute  promise  nntll 
the  condition  be  performed.  In  Smith  v.  Tkorne  (18  Q.  B.  134,  139), 
Parke,  B.,  said,  "  the  acknowledgment  must  be  consistent  with  an  in- 
tention to  par,  either  on  request,  or  else  (which  pratically  comes  to  the 
same  thing)  at  the  end  of  a  particular  period  which  has  elapsed,  or  on 
some  condition  which  has  been  fulfilled."  (Cited  bv  Hill,  J.,  Everett  v. 
Bobertaon,  1  £11.  &  EU.  20.^  **  There  must  be,  'in  order  to  take  the 
case  out  of  the  statute,  one  of  tne  three  following  things :  either  there  roust 
be  an  acknowledgment  of  the  debt  firom  which  a  promise  to  pay  it  mast 
be  implied:  or,  secondly,  there  must  be  an  nncondition^  promise  to 
pay  the  debt:  or  thirdly,  there  must  be  a  conditional  promise  to  pay 
the  debt  in  writing,  and  evidence  that  that  condition  has  been  performed.'* 
(  Per  MelUth,  L.  J.,  Re  River  Steamer  Co.,  MitcheWs  Claim,  L.  R,  6  Ch.  828.) 

Upon  an  application  for  payment  of  450/.  due  upon  two  bills  of  exchange, 
dated  25th  of  March,  1836,  upon  which  interest  had  been  paid  up  to  the 
25th  of  March,  1841,  a  letter  was  written  by  the  debtor  on  the  13th  o£ 
January,  1846,  stating  :•>-<*  I  hope  to  be  in  H.  very  soon,  when  I  trust 
every  thing  will  be  arranged  with  Mrs.  W.  agreeable  to  her  wishes."  It 
was  held  a  promise  to  pay  which  would  take  the  debt  out  of  the  statnte, 
and  exceptions  to  the  master's  report,  allowing  the  debt,  were  overruled. 
(  Edmonds  v.  Goater,  1 6  Beav.  41 6.    See  Fuller  v.  Redman,  26  Bear.  620. ) 

The  following  letter  is  an  acknowledgment  from  which  a  promise  to  \m,j 
might  be  implied  so  as  to  to  rebut  the  statute :— **  In  reply  to  yonr  state- 
ment of  accx)unt  received,  I  am  ashamed  the  account  has  stood  so  long.  I 
roust  beg  to  trespass  on  your  kindness  a  short  time  longer  till  a  turn  in 
trade  takes  place,  as  for  some  time  things  have  been  very  flat  Yours, 
J.  J."  ( Cornforth  v.  SmUhard,  6  II.  &  N.  13;  29  L.  J.,  Ex.  228;  8  W. 
R.  8.)  The  plaintiff  having  applied  to  the  defendant  for  payment  of  a 
debt,  the  defendant  wrote  in  answer:— *< I  shidl  repeat  my  assurance  to 
you  of  the  certainty  of  your  being  repaid  your  generous  loan.  Let  matters 
remain  as  they  are  a  short  time  and  all  will  be  ri^ht.  The  works  I  hare 
been  appointed  to,  but  they  are  not  yet  worked  with  the  full  complement 
of  labour ;  this  term  will  decide  the  matter."  This  was  held  a  sufficient 
acknowledgment.  {CollU  v.  Stack,  1  H.  &  N.  605;  26  L.  J.,  Ex.  188.) 
The  question  in  these  cases  is,  whether  the  statement  as  to  Uie  time  of  pay- 
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isent  IB  merely  an  excaae,  or  the  condition  on  which  payment  is  to  be  9  Gdo.  4,  e.  14. 
made.    (lb.)  

In  1847,  the  plaintiffs,  who  were  solicitors,  lent  to  the  defendant  100/.  instuioes  of 
on  a  mortgage,  40/.  on  a  promissory  note,  and  thej  had  also  a  claim  mfflcient  aekiunr* 
against  him  for  costs.    In  1857,  the 'defendant  wrote  to  the  plaintiffs  as  ^<^ff'°^'^t^ 
follows : — ''September  26.    I  wish  to  inform  jon  that  I  received  yours 
this  morning.    I  am  going  to  leave  my  sitoation  on  the  Ist  of  Norember, 
and  when  the  policy  is  paid  on  the  29th  October,  I  hope  that  yon  will  have 
the  whole  of  yonr  account  ready  for  me  as  I  hope  to  be  with  yon  on  that 
day."    "  October  25.    Mr.  V.,  when  here  on  Saturday,  stated  that  tlic 
amonnt  dne  against  me  was  about  280/. ;  of  course  this  includes  the  100/. 
and  interest  that  I  had  some  years  since,  and  the  40/.  promissory  note  that 
I  jointly  signed  with  the  late  Mr.  B. ;  of  course  yon  are  aware  that  you 
have  paid  25/.  to  my  credit,  that  Mr.  Y.  paid  oyer  when  he  could  not  com- 
plete the  purchase  of  the  property  in  the  High-street."    This  was  held  a 
sufficient  acknowledgment  of  the  debt  to  take  the  case  out  of  the  Statute 
of  Limitadons.    (  Godwin  y.  Culle^t  4  H.  &  N.  873.) 

S.  borrowed  of  J.  200/.  upon  promissory  notes,  and  a  year  afterwards 
lemitted  to  J.  10/.  on  account  of  the  interest  due,  and  sent  him  a  bill  of 
17/.  for  goods.  J.,  by  note,  acknowledged  the  10/  and  the  bill  and  stated 
that  he  placed  boUx  sums  to  the  credit  of  S.,  and  requested  S.  to  receipt 
the  bill  and  return.  In  an  action  for  the  17/.,  it  was  held,  that  the  abo?e 
letter  took  the  case  out  of  the  statute.  {Bvans  y.  Simon,  9  £xcb.  282.) 
*  So  where  the  plaintiff  having  repaired  some  cottages  for  the  defendant 
lent  him  his  bill  and  in  answer,  the  defendant  wroto  thus  : — **  I  have  re- 
ceiyed  yonr  bill,  it  does  not,  I  think,  specify  sufficiently  to  which  cottages 
the  work  is  done.  I  shall  feel  obliged  if  you  will  more  particularly  explain, 
and  take  yonr  agreements  to  Mrs.  H.  (the  defendant's  agent ).  It  is  m v 
wish  to  settle  yonr  account  immediately,  but  being  at  a  distance  I  wish 
everything  very  explicit  and  correct.  I  have  asked  Mrs.  H.  to  mark  the 
agreements,  and  send  them  to  me,  and  I  will  return  them  by  first  post, 
with  instructions  to  pay,  if  correct"  It  was  held  that  the  letter  was  a 
sufficient  acknowledgment  of  a  debt  to  take  the  case  out  of  the  statute. 
{SidweU  y.  Mason,  26  L.  J.,  Ex.  407;  2  H.  &  N.  306.) 

A.  gave  B.  a  promissory  note,  dated  October,  1834,  for  837/.  \9.  6d., 
payable  on  demand.  In  December,  1834,  demand  was  made,  and  A.  then 
promised  to  pay  interest  and  signed  an  unstamped  memorandum,  dated 
the  2nd  of  December,  1834,  as  follows:— ** I  promise  to  pay  to  B.  837/., 
with  4/.  per  cent,  interest  thereon.  A."  Neither  principal  nor  interest  was 
paid,  but  in  January,  1848,  A.  wrote  to  B.  a  letter  referring  to  a  promis- 
sory note  for  a  debt  which  he  acknowledged  and  promised  thereby  to  pay. 
It  was  held,  that  the  memorandum  of  December,  1834,  and  a  letter  ac- 
companying it,  showed  that  interest  was  running,  and  that  though  in  form 
a  promissory  note  and  unstamped,  it  could  be  looked  at  to  see  to  what  debt 
this  interest  was  to  be  referred;  and  that  as  no  other  debt  was  proved  to 
exist,  the  837/.  there  mentioned  was  to  be  assumed  to  be  part  of  the 
837/.  If.  6d,  secured  by  the  former  promissory  note.  It  was  held,  also, 
that  in  the  absence  of  proof  of  the  existence  of  any  other  promissory 
note  to  which  it  oonld  relate,  the  letter  of  1848  must  be  taken  to  refer  to 
the  promissory  note  of  Octob^,  1834,  and  thus  to  take  it  out  of  the  Statute 
of  limitations.    {Spickernell  y.  Hotham,  Knj,  699.) 

A  debtor  wrote  to  his  creditor  <*  I  will  pay  you  as  soon  as  I  get  it  in  my 
power  :  before  I  cannot"— held,  that  the  statute  did  not  commence  to  run 
until  the  debtor  became  of  ability  to  par.  (^Hammond  v.  Smith,  33  Beav. 
452).  And  where  a  debtor  wrote  to  his  creditor,  "  I  will  try  to  pay  you  a 
little  at  a  time  if  you  will  let  me.  I  am  sure  that  I  am  anxious  to  get  out  of 
yonr  debt  I  will  endeavour  to  send  you  a  little  next  week:"  it  was  held 
a  sufficient  acknowledgment.  {Leo  v.  Wilmot,  L.  R,  1  Ex.  364.)  An 
indorsement  by  the  midLer  of  a  promissory  note  of  his  name  together  with 
the  date  upon  the  note,  was  held  a  sufficient  acknowledgment  {Bovrdin 
y.  Greenwood,  L.  B.,  13  Eq.  281.)  See  also  Archer  v.  Leonard,  15  Ir. 
Ch.  R.  267;  Leland  v.  Murphy,  16  Ir.  Ch.  It  500;  Burrows  v.  Bak^r, 
L  R.,  3  Eq.  696;  Fitke  t.  Mitchell,  19  W.  R.  798. 
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9  Geo,  i,  e.  14.      The  acknowledgment  in  writing  to  take  a  case  out  of  the  Statute  of  Limi- 

tations  must  either  amoont  to  a  distinct  promise  to  pay,  or  to  a  distinct 

instmcM  of  In-       acknowledgment  that  the  sam  is  due.   (.Buokett  y.  Church,  9  Car.  &  P.  209.) 
\^^^^'   An  acknowledgment,  without  anything  more,  may  raise  an  implied  promise 

since  the  stat.  9  Geo.  4,  c.  14,  as  it  did  before ;  but  where  something  else  is 
added,  that  must  be  taken  into  consideration.  A  debtor  having  sums  due 
to  him,  handed  the  accounts  to  his  creditor,  and  wrote,  "  I  give  the  above 
accounts  to  you,  so  yon  must  collect  them  and  pay  yourself,  and  I  will  then 
be  clear,"  and  added  his  signature.  It  was  held,  that  this  acknowledgment 
did  not  imply  a  promise  to  pay,  and  was  no  answer  under  the  statute^, 
9  Geo.  4,  c.  14,  to  a  plea  of  the  Statute  of  Limitations.  {RoutUdge  v. 
Ramsey,  8  Ad.  &  Ell.  221.)  An  acknowledgment,  accompanied  with  what 
is  a  contradiction  of  any  promise  to  pay,  is  not  sufficient.  {Linsell  v. 
Bofuor,  2  Bing.  N.  C.  241.)  The  principle  of  law  applicable  to  these 
cases  is,  that  the  plaintiff  must  either  show  an  unqualified  acknowledgment 
of  the  debt,  or,  if  he  show  a  promise  to  pay  coupled  with  a  condition,  he 
must  show  performance  of  the  condition.  The  following  letter  written  by 
the  defendant  to  the  plaintiff's  clerk,  in  answer  to  an  application  for  a  debt 
contracted  above  six  years  before  the  action  brought,  was  held  not  suffi- 
cient to  defeat  a  plea  of  the  Statute  of  Limitations : — "  I  will  not  fail  to 
meet  the  plaintiff  on  fair  terms,  and  have  now  a  hope  before  perhaps  a 
week  from  this  date  I  shall  have  it  in  my  power  to  pay  him  at  all  events  a 
portion  of  the  debts,  when  we  shall  settle  about  the  liquidation  of  the 
balance."  {Hart  v.  Prendergast,  14  Mees.  &  W,  745.  See  Gardner  v. 
M*Mahon,  3  Q.  B.  561 ;  Ihiller  v.  Redman,  26  Beav.  620.)  Letters  not 
containing  any  absolute  acknowledgment  of  a  debt  or  unqualified  promise 
to  pay,  but  only  expressing  a  hope  that  on  the  transfer  of  a  mortgage  the 
'  debtor  might  be  able  to  clear  off  the  whole  that  might  be  standing  against 
him,  will  not  take  a  case  out  of  the  statute.  {Smith  y.  Thorne,  18  Q.  B. 
134.) 

A  mere  acknowledgment,  though  it  may,  under  circumstences,  amount 
to  a  new  promise,  yet  if  it  does  not,  it  is  not  a  sufiident  answer  to  the 
Statute  of  Limitations.  (Fearn  v.  Lewis,  6  Bing.  349;  Scales  v.  Jacob, 
3  Bing.  638;  Aytan  v.  Bolt,  4  Bing.  105.)  And  therefore  a  letter  acknow- 
ledging that  the  plaintiff  made  a  demand,  but  not  acknowledging  the  pro- 
priety of  the  demand,  and  denying  all  liability  on  the  defendant's  part  to 
make  the  payment,  was  held  not  to  raise  an  implication  of  a  promise  to 
pay.    {Brigstook  v.  Smith,  1  Cr.  &  Mees.  483.) 

The  renewal  of  former  promissory  notes  by  a  debtor  cannot  be  considered 
as  a  promise  rendering  a  party  liable  to  pay  original  debts,  where  all  that 
can  be  inferred  from  giving  fresh  notes  is  that  the  party  intended  to  give  a 
fresh  security  limited  to  the  liability  on  the  new  notes,  without  any  inten- 
tion on  his  part  to  renew  his  liability  on  the  original  demand.  (^Foster  v. 
JDawher,  6  Exch.  839;  20  L.  J.,  Exch.  885.)  A  deed  of  composition,  by 
which,  after  reciting  that  the  defendant  was  indebted  to  the  plaintiff  and 
others,  the  former  assigned  his  property  to  the  plaintiff,  in  trust  to  sell  and 
to  pay  all  such  creditors  as  should  sign' the  schedule  of  debts  annexed,  but 
which  was  neither  signed  by  the  plamtiff  nor  specified  the  amount  of  his 
debt,  and  had  become  void  under  a  proviso,  was  held  not  to  be  evidence  of 
a  promise,  nor  an  acknowledgment  in  writing  within  the  stat  9  Geo.  4, 
c  14,  for  the  acknowledgment  was  only  of  some  debt,  but  what,  remained 
to  be  made  out  hj  parol  evidence.  {Kennett  v.  Milhank,  8  Bing.  38.) 
The  Stetute  of  Limitetions  is  not  barred  by  a  letter  in  which  the  defen- 
dant stotes  "  that  family  arrangemento  have  been  making  to  enable  him 
to  discharge  the  debt ;  that  funds  have  been  appointed  tor  that  purpose, 
of  which  A.  is  trustee ;  and  that  the  defendant  has  handed  the  plaintiff 's 
account  to  A.;  and  that  some  time  must  elapse  before  payment,  but  that 
the  defendant  is  authorized  by  A.  to  refer  the  plaintiff  to  him  for  any  fur- 
ther information ;"  for  by  the  stat.  9  Geo.  4,  c.  14,  s.  1,  the  acknowledgment 
in  writing,  to  bar  the  statute,  must  be  signed  by  the  party  chargeable  thereby, 
and  such  letter  does  not  char^  the  de&ndant.  (  Whippy  v.  Hillary,  3  B. 
&  Ad.  899.) 
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In  order  to  take  a  caae  oat  of  the  Statate  of  Limitations,  a  letter  from  9  Odo.  4,  e.  14. 
the  defendant  to  the  plaintiff  was  pat  in,  containing  the  following  words: — 
**  I  shall  be  most  happj  to  paj  yon  both  interest  and  principal  as  soon  as  s^cient  iicknow- 
eonrenient ;"  and  in  a  snbseqnent  part,  "  I  shall  pay  no  more  interest  till  led^menta. 
we  have  a  fair  settling."    Other  letters  of  the  defeodant  acknowledged  a 
debt,  hot  spoke  of  a  settling  between  him  and  the  plaintiff.    It  was  held 
that,  in  order  to  enable  the  plaintiff  to  recover,  some  evidence  mast  be 
given  that  a  time  had  arrived  when  it  was  convenient  to  the  defendant 
to  pay ;  and,  as  it  seems,  that  the  settlement  alloded  to  had  taken  place 
between  the  parties.    {Edmunds  t.  Dawnes,  4  Tyrw.  173;  2  C.  &  M. 
459.) 

A  party  being  written  to  by  the  plaintiff 's  attorney  for  payment  of  an 
alleged  debt  dae  for  more  than  six  years,  wrote  an  answer,  in  which  he 
stated  that  he  was  ^*  in  almost  dailpr  expectation  of  being  enabled  to  give  a 
satisfactory  reply'*  to  the  application,  and  that  he  woald  call  on  the  plain- 
tiff's  attorney  "  on  the  matter:"  it  was  held,  that  this  was  not  sufficient  to 
take  the  case  oat  of  the  Statate  of  limitations.  {Morrell  v.  Frith,  8  Carr. 
&  P.  246.) 

Where  a  local  tampike  act  provided  that  all  orders  of  the  trnstees  shoold 
be  entered  in  a  book  kept  for  that  purpose,  an  order  by  them  to  pay  a  bill 
is  not  an  act  done  so  as  to  take  a  debt  oat  of  the  Statate  of  Limitations 
under  9  Greo.  4,  c  14,  unless  it  be  so  entered  in  writing;  the  only  act 
capable  of  taking  a  case  out  of  the  statate  being  the  payment  of  principal 
or  interest  {Emery  y.  Day,  1  C,  M.  &  R.  245;  4  Tyr.  695.)  Com- 
missioners ander  a  town  improvement  act  being  in  debt  appointed  a  finance 
committee,  who  made  a  report  to  which  was  appended  a  schedule  of  liabili- 
ties, including  arrears  of  salary  due  to  the  clerk  of  the  commissioners 
more  than  six  jears.  The  commissioners  made  an  entry  in  their  minnte 
book  that  ther  accepted  the  report.  Held,  no  sufficient  acknowledgment 
of  the  debt  \Bvsh  v.  MaHin,  2  U.  &  C.  311;  11  W.  R.  1078.  See  also 
Lowndes  t.  The  Garnett,  ^re.  Company,  33  L.  J.,  Ch.  418;  12  W.  R.  678; 
ante,  p.  275.) 

In  Williams  r.  Griffith  (3  Exch.  335),  letters  were  not  sufficient  to  take 
the  plaintiff 's  claim,  nor  an  account  and  affidavit  sufficient  to  take  the 
defendant's  set-off,  out  of  the  Statate  of  Limitations. 

The  following  letter,  addressed  by  the  defendant  to  the  plaintiff  within 
six  years,  respecting  a  debt  otherwise  barred  by  the  Statute  of  Limitations, 
was  held  (on  appeal)  not  a  sufficient  acknowledgment  to  take  the  case  out 
of  the  statute: — **I  am  surprised  at  receiving  a  letter  from  H.  (the  plaintiff's 
attorney)  this  morning  for  the  recovery  of  your  debt.  I  must  candidly  tell 
yon  once  for  all,  I  never  shall  be  able  to  pay  you  in  cash,  bnt  you  ma^^  have 
any  of  the  goods  we  have  at  the  Pantechnicon  by  paying  the  expenses  in- 
curred thereon,  without  which  they  cannot  be  taken  out,  as  before  agreed 
when  Mr.  F.  (one  of  the  plaintiffs)  was  in  town."  {Cawley  v.  Funietl,  12 
C.  B.  291 ;  15  Jur.  908;  20  Law  J.,  C.  P.  197.) 

The  following  letter,  written  by  the  debtor  in  answer  to  an  application 
for  payment  of  a  debt,  was  held  to  be  insufficient : — *'I  do  not  wish  to  avail 
myself  of  the  Statute  of  Limitations  to  refuse  payment  of  the  debt.  I  haye 
not  the  means  of  payment,  and  must  crave  a  continuance  of  your  indulgence. 
My  situation  as  a  clerk  does  not  afford  me  the  means  of  laying  by  a  shilling; 
but  in  time  I  may  reap  the  benefit  of  my  services  in  an  augmentation  of 
salary,  that  may  enable  me  to  propose  some  satisfactory  arrangement.  I  am 
much  obliged  to  yon  for  your  forbearance."  {Raokham  v.  Marriott,  2  H. 
&  N.  196;  3  Jur.,  N.  S.  495;  26  L.  J.,  Exch.  315.) 

P.,  bein|;  indebted  to  the  executors  of  C.  in  1,100^,  to  which  A.  wasbene- 
fidaUy  entitled,  sent  a  letter  to  A.,  as  follows : — "  I  have  sent  yon  a  note  for 
the  money  due  to  you,  which  your  mother  left  for  you."  Inclosed  in  this 
letter  was  a  promissory  note  on  receipt  stamp  for  1,1001.,  and  4Z.  per  cent 
interest.  At  the  time  of  this  letter  and  note  being  sent  the  debt  was  barred 
by  the  statute:  it  was  held,  that  there  was  no  sufficient  acknowledgment  by 
P.  without  referring  to  the  note  to  see  what  was  the  promise  made,  and  that 
this  coald  not  be  done  for  want  of  a  proper  stamp.  (  Parmiter  v.  Parmiter, 
30  L.  J.,  Ch.  508;  3  De  G.,  F.  &  J.  461.) 
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9  Gm.  4  e.li.  ^^  admission  of  a  debt  made  to  a  person,  who  at  the  same  time  signed  a 
—  '  *  ' — ■*  paper  purporting  to  be  a  discharge  of  the  debt,  is  not  a  sufficient  acknow- 
Instances  of  In-  fedgment  of  the  debt  to  prevent  the  operation  of  the  Statute  of  Limitations, 
SSments?*^^**^'''  though  the  discharge  was  inoperative  in  itself,  and  was  given  upon  a  con- 
sideration which  the  debtor  failed  to  observe.  (  Ooate  v.  Ooate,  1 H.  &  N. 
29.) 

A  letter,  the  fair  effect  of  which  is  that  the  writer  is  not  certain  whether 
the  debt  is  owing,  and  will  have  the  matter  examined  into,  is  not  a  suffi- 
cient acknowledgment  in  writing  to  take  the  case  out  of  the  statute,  not- 
withstanding that  it  contains  expressions  of  regret  that  the  debt  should 
have  been  so  long  unpaid.  (Collinson  v.  Marffesson,  27  L.  J.,  Exch. 
306.) 

Where  there  was  an  open  account  between  B.  and  H.,  which  extended 
from  1834  to  within  a  short  time  of  H.'s  death  in  1847,  and  in  1845,  II. 
signed  a  memorandum  as  follows:  '*It  is  agreed  that  Mr.  H.  in  his  general 
account  shall  give  credit  to  Dr.  H.  for  174^.,  being  for  bricks  delivered  to 
the  trustees  of  Y.  P.  chapel  in  1834:*'  it  was  held,  reversing  the  decision  of 
Sir  •/.  Stuart,  V.-C,  that  this  was  not  such  an  acknowledgment  as  to  take 
the  general  account  out  of  the  Statute  of  Limitations,  and  diat  the  delivery 
of  the  bricks  could  not  be  treated  as  a  part  pavment,  so  as  to  have  that 
effect    iHvghe»  v.  Paramore,  7  D.,  M.  &  G.  2*29;  24  L.  J.,  Ch.  681.) 

A  letter  in  these  terms  was  held  not  to  contain  an  acknowledgment  from 
which  a  promise  to  pay  could  be  inferred :  ~"I  have  received  a  letter  from 
Messrs.  P.  &  L.,  solicitors,  requesting  me  to  pay  you  an  account  of 
401.  9«.  ^,  I  have  no  wish  to  have  anything  to  do  with  the  lawyers,  much 
less  do  I  wish  to  deny  a  just  debt.  I  cannot,  however,  get  rid  of* the  notion 
that  my  account  with  you  was  settled  when  I  left  the  army.  But  as  yon 
declare  it  was  not  settled,  I  am  willing  to  pay  you  \0L  per  annum,  until  it 
is  liquidated.  Should  this  proposal  meet  with  your  approbation,  we  can 
make  arrangements  accordingly."  {Buckmatter  v.  Etusell,  10  C.  B.,  N.  S. 
746;  8  Jur.,  N.  S.  156,  Exch.  Cham.) 

In  answer  to  a  plea  of  the  Statute  of  Limitations  in  an  action  for  a  debt, 
the  creditor  proved  that  within  six  years  of  action  brought  the  debtor  had 
presented  a  petition  for  arrangement  with  his  creditors  under  7  &  8  Vict, 
c.  70,  and  had  inserted  the  debt  upon  which  the  action  was  brought  in  the 
account  of  his  debts,  and  his  proposal  was,  that  *<for  the  future  payment  or 
compromise  of  such  debts  and  engagements,"  he  proposed  to  assign  all  his 
estate  and  effects  to  trustees :  it  was  held,  not  to  be  sufficient  to  take  the 
case  out  of  the  statute,  as  not  showing  that  from  which  the  court  could 
infer  an  unconditional  promise,  or  a  promise  upon  a  condition  fulfilled. 
{Everett  v,  Rohertwn,  1  Ell.  &  Ell.  16.) 

An  account  stated  between  the  defendant,  a  part  owner  and  ship's  husband, 
and  his  co-owners,  in  which  the  items  of  the  plaintiff's  account  for  work 
done  and  money  advanced  are  included  is  not  such  an  acknowledgment  as 
will  take  the  case  out  of  the  operation  of  the  Statute  of  Limitations.  The 
circumstance  of  there  being  no  ascertained  or  adjusted  debt  till  within  six 
yean  will  not  delay  the  operation  of  the  statute.  (iVa«A  v.  Hillt  I  F.  &  F. 
198.) 

The  drawer  of  a  bill  of  exchange  wrote  to  the  holder  "If  in  funds 
I  would  immediately  pay  the  money  and  take  the  bill  out  of  your  hands." 
Held  an  insufficient  acknowledgment.  {Riehardwn  v.  Barry,  29  Beav.  22.) 

In  1 853,  H.  as  principal  and  the  defendant  as  surety  gave  to  the  plaintiff 
their  joint  and  several  note  for  payment  of  200/.  on  demand.  In  1861,  H. 
assigned  all  his  property  for  the  benefit  of  his  creditors,  and  the  defendant 
signed  and  gave  to  the  plaintiff  the  following  letter :  *^  I  hereby  consent  to 
your  receiving  the  dividend  under  H.'s  assignment  and  agree  that  your  so 
doing  shidl  not  prejudice  your  claim  upon  me  for  the  same  debt"  The 
plaintiff  received  the  dividend,  and  in  1862  sued  the  defendant  for  the 
balance  of  the  note.  Held,  that  the  letter  was  not  a  sufficient  acknowledg- 
ment to  take  the  debt  out  of  the  statute.  ( Cockrill  v.  Sparke,  1 H.  &  C.  699; 
IJ  W.  B.  428.)  In  Cmsidy  v.  Firman  (I.  R,  1  C.  L.  8)  and  Crawford  v. 
Cranford  (I.  R.,  2  £q.  166)  acknowledgments  were  held  to  be  insufficient 
See  farther  Darb.  &  Bos.  Stat.  Lim.  46^53 ;  Fisher's  Digest,  5612->-562S. 
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Since  Lord  Tenterden*s  Act,  after  the  six  jcars  bare  elapsed,  nothing  9  g^o.  4,  e.  14. 
will  revire  the  debt,  except  an  acknowledgment  in  writing,  from  which  a 
promise  to  paj  can  be  inferred,  or  a  part  payment  of  principal  or  interest. 
Now,  there  have  been  scTeral  cases  in  which  it  has  been  considered  after 
nmch  discussion,  and  adopted  bj  all  the  conrts,  that  the  payment  must 
appear,  either  bj  the  declaration  or  acts  of  the  p*rty  making  it,  or  bj  the 
appropriation  of  the  party  in  whose  faToar  it  is  made,  to  be  made  in  part 
payment  of  the  debt  in  question ;  if  it  stands  ambignoas  whether  it  be  port 
payment  of  an  existing  debt  or  payment  generally,  without  the  admission 
of  any  greater  debt  as  doe  to  the  party ;  if  it  may  have  been  made  by  the 
party  paying  in  reduction  of  an  account  dae  to  himself,  or  intended  to  satisfy 
the  whole  of  the  demand  against  him,  then  it  is  not  sufficient  to  bar  the 
Statute  of  Limitations.  {Per  Lord  AhingeVy  C.  B.,  Wangh  v.  Cope,  6  Mees. 
&  W.  829.)  Part  payment  to  come  within  the  statute  must  be  a  payment 
acoompanicd  by  an  acknowledgment  from  which  a  promise  may  be  inferred 
to  pay  the  remainder.  {Fotter  y.  Dawber,  6  £xch.  839.)  See  Sinu  v. 
Brutton  (5  Exch.  802),  where  it  was  said  that  to  take  a  case  out  of  the 
statute  there  mnst  be  a  payment  qttti  interest,  or  a  part  payment  of  prin- 
ripal,  therebv  acknowledging  more  to  be  due.  In  that  case,  although 
interest  had  been  paid,  it  was  not  paid  as  interest  on  the  debt  sought  to  be 
recoTered. 

In  order  to  take  a  case  out  of  the  Statute  of  Limitations  by  a  part  pay-  part  layment  of 
ment  it  mnst  appear,  in  the  first  place,  that  the  pajrment  was  made  on  ac-  principai. 
eonnt  of  a  debt ;  secondly,  that  the  payment  was  made  on  account  of  the* 
debt  for  which  the  action  is  brought ;  and  thirdly,  that  the  payment  was 
made  of  part  of  a  greater  debt,  because  the  principle  upon  which  a  part 
payment  takes  a  case  out  of  the  statute  is,  that  it  admits  a  grater  debt  to 
be'dne  at  time  of  the  payment.  ( Tippets  v.  Heane^  1  Cr.,  M.  &  R.  262. 
See  Wainman  r.  Kynman^  1  Exch.  K.  118.)  One  of  three  joint  makers  of 
a  promissory  note  became  insolvent  and  inserted  the  note  and  the  holder's 
name  in  his  schedule,  and  a  dividend  was  afterwards  paid  to  the  holder  by 
Older  of  the  Insolvent  Court ;  it  was  held  in  an  action  upon  the  note,  that 
inch  was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations, 
either  as  against  the  other  makers  of  the  note  or  as  against  the  insolvent 
himself.  {^Daviet  v.  Edwardi^  7  Exch.  22 ;  21  Law  J.,  Exch.  4.)  Payment 
into  court  will  not  keep  a  debt  alive.  {Long  v.  Oremllef  3  B.  &  C.  10.)  The 
meaning  of  part  payment  of  the  principal  is  not  the  naked  fact  of  payment 
of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of  a  greater  sum 
dne  from  the  person  making  the  payment  to  him  to  whom  it  is  made,  which 
part  payment  implies  an  admission  of  such  greater  sum  being  then  due,  and 
a  promise  to  pay  it :  and  the  reason  why  the  effect  of  such  a  payment  is  not 
lessened  by  tue  act  9  Geo.  4,  c.  14,  is,  that  it  is  not  a  mere  acknowledgment 
bff  nordi,  but  it  is  coupled  with  a  fact.  (  Watert  v.  Tompkins^  2  Cr.,  M.  &  R. 
726.    See  Morgan  v.  Jfowlands,  L.  R.,  7  Q.  B.  493.) 

Since  the  statute  9  Geo.  4,  c.  14,  the  payment  within  six  years  of  interest  Pnj-ment  of  in- 
which  had  become  dne  upon  a  note,  beyond  that  period,  has  been  held  suffl-  teresi. 
cient  to  take  the  case  out  of  the  Statute  of  Limitations,  where  the  note 
remained  in  the  hands  of  the  payee.  ( Beally  v.  Oreentlade^  2  C.  &  J.  61 .) 
80  also  was  payment  of  interest  within  six  years  by  one  of  the  several  makers 
of  a  joint  and  several  promissory  note.  (  Hyatt  v.  Ilodson,  1  M.  &  Scott, 
442 ;  8  Bing.  309.)  Payment  of  interest  upon  a  promissory  note  pavable  on 
demand  will  take  a  case  out  of  the  statute,  although  there  be  no  indepen- 
dent evidence  of  any  demand  of  payment  of  the  note  having  been  made. 
{Bamfield  v.  Tapper,  7  Exch.  27.) 

In  an  action  for  money  lent  the  defendant  pleaded  the  Statute  of  Llmi^ 
tations,  and  at  the  trial  the  plaintiff  proved  the  transmission  of  the  money 
to  the  defendant,  and  the  payment  by  him  of  a  half-year] v  sum  for  interest 
up  to  a  certain  time,  and  produced  an  answer  to  a  bill  of  chancery,  in  which 
the  defendant  admitted  having  paid  the  same  half-yearly  sum  within  six 
years,  but  asserted  that  it  was  paid  by  way  of  annuity,  and  not  of  interest. 
Assuming  that  an  acknowledgment  of  a  payment  must  be  in  writing,  and 
Bgned,  under  the  9  Geo.  4,  c.  14,  s.  1 ,  in  order  to  bar  the  operation  of  the 
Statute  of  Limitations :  it  was  held,  that  the  evidence  for  the  plaintiff  was 
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9  Geo.  iy  e.  14.  safficient  to  go  to  the  jury ;  that  the  constraction  of  the  admisaon  in  the 

answer  was  for  the  court ;  and  that  the  whole  of  it  should  have  been  left 
to  the  JQiy,  hat  that  they  might  believe  the  fact  of  the  payments  having 
been  made  half-yearly,  bnt  reject  the  residue,  and  infer  from  the  other  evi- 
dence that  the  payments  were  really  made  in  respect  of  interest.  (Baildon 
V.  Walton,  1  Ex.' 617;  17  L.  J.,  Ex.  367.)  Words  used  at  the  time  of 
making  a  payment  qualify  it,  but  it  is  for  the  jury  to  judge  of  the  truth  of 
a  statement  accompanying  the  admission  of  a  previous  payment,  (lb.  See 
Trentham  v.  Deverill,  3  Bing.  N.  C.  397.)  Payment  of  interest  under  com- 
puldion  of  law  will  not  take  a  debt  out  of  the  statute.  {Af organ  v.  Jiowlanda, 
L.  R.,  7  Q.  B.  493.) 
Appropriation.  A.  owed  B.  three  sums  on  three  promissory  notes,  dated  respectively  in 

1839, 1840,  and  1841.  In  1846  B.  applied  for  interest,  and  A.  paid  6^  on 
account  of  interest  generally,  and  a  few  days  afterwards  B.,  without  the 
knowledge  or  concurrence  of  A.,  made  a  memorandum  on  the  note  1841,  that 
the  payment  had  been  made  on  account  of  interest  thereon.  At  tbe  time 
of  this  payment  two  of  the  notes  were  barred  by  the  statute :  it  was  held, 
upon  appeal  reversing  the  order  of  the  court  below,  that  the  payment  of  the 
interest  generally  could  not  be  referred  exclusively  to  the  two  notes  which 
were  barred,  but  must  be  referred  either  to  the  three  notes  or  to  the  one  not 
barred,  and  in  either  view  the  effect  of  the  payment  was  to  take  the  note  of 
1841  out  of  the  statute.  It  seems  that  the  appropriation  by  the  creditor,  with- 
out the  knowledge  or  consent  of  the  debtor,  will  not  ^fr  te  furnish  sufficient 
ground  for  raising  against  the  debtor  a  new  promise  to  pay.  Where  a  pay- 
ment is  made  by  a  debtor  on  account  generally,  the  court  will  not  refer  it  to 
a  debt  barred  by  the  statute  if  it  can  be  attributed  to  any  debt  not  so  barred. 
( Nash  V.  Jiodton,  Kay,  650 ;  6  De  G.,  M.  &  G.  474.  See  MilU  v.  IbwMs,  5 
Bing.  N.  S.  455.) 

The  application  by  a  trustee  of  the  income  of  trust  property  received  hy 
him  to  the  partial  liquidation  of  a  debt  due  to  him  from  his  cestui  qui 
trvstf  will,  if  made  with  the  authority  of  the  latter,  prevent  the  residue  of 
the  debt  from  being  affected  by  the  statute,  in  respect  of  the  lapse  of  time 
preceding  the  last  such  application.  ( Stefvart  v.  Connick^  I.  R.,  5  C.  L.  562.) 

A  creditor  who  had  more  than  six  years  before  the  action  supplied  ship's 
stores  on  seven  separate  occasions  to  the  debtor  amounting  in  the  aggre^te 
to  more  than  3002.  within  six  years,  asked  his  debtor  for  money.  The 
debtor  answered  that  he  had  not  looked  into  his  accounts,  but  supposed  the 
balance  to  be  between  902.  and  100/.,  but  he  had  not  cash.  Being  pressed, 
he  accepted  a  draft  at  four  months  for  602.,  which  he  did,  taking  an  acknow- 
ledgment that  he  had  given  the  acceptance  on  account.  It  was  proved  by 
other  evidence  that  the  amount  unpaid  for  the  ship's  stores  was  952.,  bnt 
the  different  accounts  were  never  balanced  or  ascertained  between  the 
creditor  and  debtor:  it  was  held,  that  the  evidence  of  the  giving  of  the 
acceptance  under  these  circumstances  was  evidence  to  go  to  the  jury  of  a 
payment  on  account  of  all  tbe  debts,  so  as  to  be  evidence  of  a  fresh  promise 
to  pay  what  was  due  sufficient  to  take  the  whole  out  of  the  statute. 
(  Walker  v.  Butler,  6  El.  &  Bl.  606 ;  2  Jur.,  N.  S.  687 ;  25  L.  J.,  Q.  B.  877.) 

Between  Midsummer,  1845,  and  Lady-day,  1854,  the  guardians  of  the 
Wycombe  Union  made  payments  by  way  of  relief  to  non-settled  paupers  of 
the  Eton  Union.  The  only  authority  for  these  pavments  were  letters  written 
in  1847, 1849,  and  1860,  in  which  the  guardians  of  the  Eton  Union  requested 
the  guardi&ns  of  the  Wycombe  Union  to  make  weekly  payments  to  certain 
paupers.  One  of  these  letters  stated  that  the  money  would  be  repaid 
quarterly,  and  another  stated  that  if  they  would  furnish  an  account  at  the 
end  of  each  quarter  they  would  be  repaid.  In  July,  1850,  the  guardians  of 
the  Wycombe  Union  sent  to  the  guardians  of  the  Eton  Union  an  account  in 
which  they  claimed  a  balance  (after  giving  credit  for  a  payment  made  in 
November,  1849)  for  relief  on  non-settled  paupers  of  the  Eton  Union  from 
Lady-day,  1845,  to  Lady-day,  1847,  and  from  l4idy-day,  1849,  to  Lady-day, 
1850.  No  previous  account  had  been  sent  in  or  claim  made  in  respect 
thereof :  it  was  held,  that  the  payment  not  being  generally  on  acconnt  did 
not  take  the  case  out  of  the  Statnte  of  Limitations.  (  Wyeombe  Union 
( Guardians)  v.  Eton  Union  (  Guardians),  1  H.  &  N.  687 ;  26  L.  J.,  M.  C.  97.) 
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In  an  action  apon  a  prominory  note,  to  which  the  Statute  of  Limitations  9  0eo.  4,  e.  14. 

.  a»  pleaded,  the  plaintiff  gave  evidence  that  the  defendant  had  paid  5#.  on 

account  of  the  note.  He  then  offered  to  prove  that  the  defendant,  on  a  J^jJjS  erSSice. 
sabseqnent  occasion,  admitted  orally  that  he  had  made  soch  payment  on  the 
above  acooant.  It  was  held  that  the  latter  evidence  was  not  excluded  by 
Btat.  9  Geo.  4,  c  14,  s.  1 .  ( Bevaii  v.  Ogthinp,  3  Q.  B.  740.)  A  witness,  who 
said  he  settled  all  kinds  of  accounts  for  the  defendant,  admitted  that  an 
accoont  containing  a  memorandum  of  a  payment  on  the  part  of  the  defen- 
dant was  in  his  own  handwriting,  but  said  he  could  not  recollect  the  fact  of 
payment :  it  was  held,  nevertheless,  that  there  was  sufficient  evidence  to  go 
to  the  jury,  as  to  the  fact  of  payment  to  take  the  case  out  of  the  Statute  of 
limitations.     ( Trentham  v.  Deterill,  3  Bing.  N.  C.  397. ) 

It  was  once  decided  that  a  verbal  acknowledgment  of  the  payment  of 
part  of  a  debt  within  six  years  was  not  sufficient  within  the  stat.  9  Geo.  4, 
c.  14,  to  take  the  case  out  of  the  Statute  of  Limitations;  as  the  previous 
enactment  must  be  engrafted  upon  the  proviso  as  to  part  payment,  and  the 
whole  mnst  be  taken  together  and  the  payment  proved,  not  by  a  verbal 
acknowledgment,  but  by  evidence  of  the  actual  payment,  or  by  writing  such 
as  the  act  requires;  and  being  so  proved  it  will  have  the  same  effect  as  it 
had  before  the  passing  of  the  act.  (  WUli»  v.  Newnhamy  3  Y.  &  J.  618.) 
But  that  decision  is  now  overruled,  and  part  payment  of  principal  or  pay- 
ment of  interest  on  account  of  a  debt  is  not  a!ffected  by  the  9  Geo.  4,  c.  14, 
and  therefore  a  parol  acknowledgment  of  payment  within  six  years  before 
the  action  brought  will  take  the  case  out  of  the  statute.  (  Cleave  v.  Jonet, 
6  Exch.  573,  Exch.  Ch^m.;  15  Jur.  515 ;  20  L.  J.,  Exch.  238.) 

Evidence  of  verbal  admissions  in  1 850  by  A.,  since  deceased,  that  he  owed 
a  debt  of  2,380Z.  to  B.*s  estate,  the  interest  of  which  he  had  arranged  to 
discharge,  and  was  discharging,  b^  paying  two  annuities  bequeathed  by  B.'s 
will,  together  with  a  statement  in  an  affidavit  made  by  B.'s  executor  in 
1850,  which  was  inserted  in  the  draft  affidavit  from  the  dictation  of  A.  to 
the  effect  that  B.'s  executor  had  received  in  August,  1850,  from  A.  a  half- 
year's  interest  on  2,800Z.,  and  had  paid  the  same  annuities  the  same  half-year, 
was  held  sufficient  to  take  the  debt  of  2,3002.  out  of  the  statute.  {JEdwardt 
V.  Janet,  1  K.  &  J.  534.) 

A  letter  not  in  itself  sufficient  as  a  written  acknowledgment  to  bar  the 
statute,  may  be  left,  with  other  evidence,  to  the  jury  upon  the  question 
whether  there  have  been  payments  or  deliveries  of  goods  in  part  satisfaction 
of  the  debt  within  the  six  years.  It  will  be  a  question  for  the  jury  whether 
the  payments  or  deliveries  of  goods  were  made  and  received  on  account  of 
the  particular  debt  sued  for.    {Collinson  v.  Margeston,  27  L.  J.,  Ex.  305.) 

In  assumpsit  on  a  promissory  note  bearing  interest,  proof  that  the  defen- 
dant being  sent  to  by  the  plaintiff  for  money,  paid  12.,  and  said,  '*  this  puts 
us  straight  for  the  last  year's  interest,  all  but  18t.:  some  day  next  week  I 
will  bring  that  up,"  is  sufficient  answer  to  a  plea  of  the  Statute  of  Limita- 
tions no  evidence  being  given  of  any  other  debt  due  from  the  defendant  to 
the  plaintiff.  (^Evans  v.  Davien,  4  Ad.  &  £11.  840;  3  Dowl.  P.  C.  786; 
1  Gale,  150.) 

Before  the  passing  of  9  Geo.  4,  c.  14,  indorsements  of  the  payment  of  By  Indonementi 
interest  made  upon  bills  or  notes  before  the  statute  had  run  by  the  holder,  ®°  ^'^^  "***  ruiXm, 
were  received  in  evidence,  upon  the  principle  that  they  operated  against  the 
interest  of  the  party  by  whom  they  were  made ;  but  where  it  appeared  that 
such  an  indorsement  had  been  made  after  the  statute  had  run,  it  was  not 
received  as  evidence  to  exclude  the  operation  of  the  statute.  ( Briggt  v. 
WUton^  5  D.,  M.  &  G.  12 ;  1  Taylor  on  Ev.  614,  5th  ed.)  But  now  it  is 
enacted  by  9  Geo.  4,  c.  14,  s.  3,  that  no  indorsement  or  memorandum  of  9aeo.4,c.  U,i.8. 
any  payment  written  or  made  after  the  1st  Jan.  1829,  upon  any  promissory 
note,  bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such  pay- 
ment, so  as  to  take  the  case  out  of  the  operation  of  the  statute.  In  an 
action  by  an  executor  of  the  payee  of  a  promissory  note  against  the  maker 
upon  a  promissory  note  more  than  six  ^ears  overdue,  the  plaintiff,  in  order 
to  take  the  case  out  of  the  Statute  of  Limitations,  produced  a  book  in  which 
he  had  in  1844  and  1847  respectively,  at  the  request  of  the  testatrix,  entered 
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Modes  in  which 
payment  can  be 
made. 


Kot  enential  that 
money  ihoulJ 


9  Geo.  4,  e.  14.  two  pajments  m  for  interest  dae  upon  the  note,  which  she  told  him  she  had 

recdyed  from  the  defendant :  the  evidence  was  held  not  to  be  excladed  by 

this  section,  which  applies  where  there  is  nothing  bat  an  indorsement. 
{Bradley  v.  Jamei,  13  C.  B.  822.) 

Since  9  Geo.  4,  c.  14,  there  must  be  part  payment  in  cash,  or  what  is 
eqnivaleut  to  it,  to  take  a  case  out  of  the  Statute  of  Limitations.  A.  occn- 
pied  a  hoase  and  land  under  B.  at  the  rent  of  16/.  a  ^ear,  and  A.,  at  B.'s 
request,  entered  into  his  employment  as  a  farming  bailiff,  and  to  perform 
other  serrices,  in  the  place  or  another  person,  who  had  been  employed  by  B. 
and  had  been  paid  12s.  a  week.  A.  continued  in  B.'s  sennce  for  more  than 
twelve  years,  but  there  was  no  payment  of  rent  on  the  one  hand,  or  of  wages 
on  the  other.  In  an  action  brought  by  A.  to  recover  wages  for  twelve  years, 
deducting  the  rent :  it  was  held,  that  this  was  not  such  an  open  account  as 
would  take  the  case  out  of  the  Statute  of  Limitations  since  the  9  Geo.  4, 
c.  14,  but  that  there  must  be  a  part  payment  in  cash,  or  what  is  equivalent 
to  it,  to  have  that  effect.    (  miliams  v.  Or\ffith$,  2  Or.,  M.  &  R.  46.) 

A.  gave  B.,  then  being  a  feme  sole,  a  promissory  note ;  B.  died,  having 
married  C,  who  thereupon  arranged  with  A.  that  the  interest  on  the  note 
should  go  towards  the  maintenance  of  B.*s  child,  then  under  the  care  of  A. 
In  1839,  A.  and  C.  settled  their  accounts;  and  A.  indorsed  a  memorandum 
on  the  note,  that  all  the  interest  up  to  that  date  was  paid,  but  no  money 
passed.  In  1848,  the  child  died,  no  payments  on  either  side  having  been 
made  in  the  meantime.  In  1853,  C.  took  out  letters  of  administration  to  B., 
and  brought  an  action  against  A.  to  recover  the  amount  of  the  note, 
alleging  a  promise  to  himself  as  administrator  after  the  death  of  B.  It  was 
held  (dubitante  Parke^  B.)  that  the  agreement  between  the  plaintiff  and 
the  defendant,  and  the  continued  acting  thereon  up  to  the  time  of  the  child*8 
death,  constituted  a  payment  of  interest  within  this  section.  (^Bodger  t. 
Areh,  10  Exch.  333  ;  24  L.  J.,  Exch.  19.) 

It  has  been  held,  that  to  constitute  a  payment  of  interest  sufficient  to 
take  a  debt  out  of  the  statute  it  is  not  essential  that  money  should  pass 
between  the  parties.  Where  a  debt  due  to  the  plaintiff  from  his  son  was 
barred,  an  interview  between  the  plaintiff,  his  son  and  his  son's  wife  took 

?lace,  at  which  the  interest  due  was  calculated,  and  the  son  offered  to  pay. 
'he  plaintiff  stopped  him,  and  writing  a  receipt  for  the  interest  gave  it  to 
the  son's  wife,  saying  that  he  would  make  her  a  present  of  the  money : 
no  money  passed.  Held,  that  this  was  a  sufficient  payment  to  take  uie 
debt  out  of  the  statute.    (Maher  v.  Maber,  L.  B.,  2  Lx.  153.) 

If  an  equitable  mortgagee  enters  into  the  receipt  of  the  rents  of  the 
mortgaged  estate,  such  receipt  la  prima  facie  a  payment  within  the  meaning 
of  the  proviso  in  the  stat.  9  Geo.  4,  c.  14,  s.  1.  (BrooIUehurst  v.  Jessop, 
7  Sim.  438.)  Anything  received  upon  an  agreement,  in  reduction  of  a 
debt,  is  a  payment  within  9  Geo.  4,  c.  14,  s.  1,  sufficient  to  take  the  debt 
out  of  the  Statute  of  Limitations.  (Hooper  v.  Stephens^  4  Ad.  &  Ell.  71; 
7  C.  &  P.  260;  HaH  v.  Nashy  2  Cr.  M.  &  R.  387.)  If  the  parties  to  a 
bill  of  exchange  agree  that  goods  shall  be  supplied  in  part  payment,  and 
they  are  supplied  and  taken  accordingly,  that  is  part  payment  so  as  to 
prevent  the  operation  of  the  Statute  of  Limitations.  {Hart  v.  Nash^ 
2  Cr.  M.  &  R.  337.)  In  order  to  make  a  delivery  of  goods  within  six 
years  operative  in  taking  a  case  out  of  the  statute,  there  must  be  8om« 
evidence  of  an  agreement  that  such  delivery  shall  be  deemed  equivalent  to 
payment  (  Cottam  v.  Partridge,  4  Scott,  N.  R.  819.)  The  stat  9  Geo.  4, 
c.  14,  does  not  apply  to  the  fact  of  an  account  stated,  where  there  are 
items  on  both  sides;  but  the  going  through  an  account  with  items  on  both 
sides  and  striking  a  balance  converts  the  set-off  rato  payments.  (Ashby 
v.  James,  1 1  Mees.  &  W.  342,  recognized  in  Worthitigton  v.  Cfrimsditeh, 
7  Q.  B.  484;  Clark  y.  Alexander,  8  Scott  N.  R.  166;  Bodger  y.  Arch, 
10  Exch.  333;  Amos  v.  Smith,  I  H.  &  Colt.  238.)  See  Hughes  v.Paramore, 
7  D.,M.  &  G.  229,  and  also  Scholey  v.  Walton,  12  M.  &  W.  610,  where  the 
setting-off  a  sum  of  money  in  an  account  stated  and  settled  was  held  to  be 
a  payment  within  the  statute.  The  going  through  an  account  where  there 
are  items  on  one  side  only  does  not  alter  the  situation  of  the  parties  at  all 
or  constitute  a  new  consideration.    {Smith  v.  Forty,  4  Car.  &  P.  1264 
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Jones  T.  Rider,  4  Mces.  &  W.  32;  MilU  t.  I\nckes,  6  Bing.  N.  C.  455;  9  Oeq,  4,  tf.  14. 
7  Scott,  444.) 

The  defendant  was  indebted  to  the  plaintiffs  in  a  balance  of  2,246/.,  for 
trliich  thej  held  bis  OTerdae  promissory  note.  In  1827,  the  plaintiffs  and 
the  defendant  agreed  that  the  defendant  shonld  pay  the  balance  as  follows: 
245/.  in  cash,  and  the  remainder  by  annual  payments  of  300/.  a-ycar  oat  of 
his  salary  as  a  consal  abroad,  and  by  the  proceeds  of  certain  wines  consigned 
by  him  to  India;  and  that  the  plaintiffs  should  hold  his  promissory  note 
as  a  security  for  the  payment  of  the  amount.  The  245/.  was  paid,  and  the 
800/.  was  also  duly  paid  in  1828  and  1829,  but  the  defendant  made  default 
in  payment  of  it  in  September,  1830:  it  was  held,  that  the  plaintiffs  were 
entitled,  at  any  time  within  six  years  from  September,  1830,  to  sue  the 
defendant  on  the  promissory  note,  or  for  the  balance  remaining  due,  on  a 
coont  upon  an  account  stated.  {Irving  v.  Veitchy  3  Mees.  &  W.  90.) 
Where  a  bill  of  exchange  has  been  so  delirered  in  payment  on  account  of 
a  debt  as  to  raise  an  implication  of  a  promise  to  pay  the  balance,  the 
Statute  of  limitations  is  answered,  as  from  the  time  of  such  delivery, 
whatever  afterwards  becomes  of  the  bill,  the  promise  implied  from  such 
delivery  not  being  within  the  meaning  of  stat  9  Geo.  4,  c.  14,  s.  1,  <*an 
acknowledgment  or  promise  by  words  otily^*  and  the  word  "  payment" 
in  the  proviso  in  that  section  being  used  in  the  popular  sense,  so  as  to 
include  a  giving  and  taking  of  a  negotiable  instrument  on  account  of  a 
debt  as  well  as  a  giving  and  taking  of  it  in  satisfaction  of  the  debt. 
{Tumey  j.Ifodtfell,  3  Ell.  &  Bl.  136;  18  Jur.  187;  28  L.  J.,  Q.  B.  137.) 
A  testator  died  in  1829,  part  of  his  assets  consisted  of  a  promissory  note 
for  100/.  of  five  persons.  All  interest  on  it  was  paid  down  to  1837,  but  by 
whom  did  not  appear.  In  1837,  the  executor  took  the  note  of  one  of  the 
five  for  the  100/.,  and  interest  was  paid  until  1842.  Subsequently  nothmg 
was  done,  and  the  debt  became  barred  by  the  statute:  it  was  held,  that  the 
second  note  must  be  treated  as  a  new  security  given  for  payment  of  the 
old  debt,  and  the  executor  was  charged  wiUi  the  100/.  (SparMes  v.  BestaU, 
22  Beav.  587.) 

Payment  may  be  made  to  an  agent  of  the  creditor.  {Evans  v.  Davies, 
4  Ad.  &  El.  840. )  The  payment  of  interest  to  a  cestui  qve  trust ,  was  held  to 
keep  alive  the  right  of  the  trustee  to  maintain  an  action  on  a  promissory 
note.  (.Megginson  v.  Harper,  2  C.  &  M.  822;  4  Tyr.  94.)  Payment  of 
interest,  wifiiin  six  years  of  action  brought,  on  a  promissory  note  given  to 
a  woman  before  marriage  to  her  husband  in  her  lifetime,  was  held  an 
answer  to  the  plea  of  the  Statute  of  Limitations  in  an  action  by  her 
administrator,  such  payment  being  considered  as  made  to  the  husband  in 
the  character  of  agent  to  his  wife,  and  not  to  have  reduced  the  cJiose  in 
action  into  possession.    {Hart  v.  Stephens,  €  Q.  B.  937.^ 

In  an  action  against  a  husband  and  his  wife  upon  a  joint  and  several 
promissory  note  made  by  the  wife  before  coverture^  and  one  J.  A.,  a 
promise  was  alleged  to  have  been  made  by  the  wife  dum  sola-.  The 
defendant  pleaded  the^  Statute  of  Limitations.  The  declaration  was 
amended  after  issue  by  inserting  an  allegation  of  a  subsequent  promise  by 
the  husband.  The  plaintiffs  proved  a  payment  of  interest  within  six  years 
made  by  the  wife  after  marriage  with  money  sent  by  J.  A.,  but  without 
the  privity  or  subsequent  ratification  of  the  husband:  it  was  held,  that 
tnch  payment  raised  no  promise,  either  by  the  husband  or  the  wife,  so  as 
to  take  the  case  out  of ^  the  Statute  of  Limitations,  inasmuch  as  the  wife 
being  incapable  oi  making  any  promise  in  law,  express  or  implied  payment 
by  her,  or  the  other  joint  marker  of  the  note,  could  create  no  promise  on 
her  part,  and  as  such  payment  was  not  made  by  the  husband,  or  for  any 
consideration  affecting  him  or  with  his  sanction,  it  raised  no  implied 

Cnise  on  his' port.  {Neve  v.  Hollands,  18  Q.  B.  262.)  If  the  payment 
been  made  by  the  husband,  or  with  his  sanction,  the  declaration,  as 
amended,  would  have  been  bad  in  arrest  of  judgment,  as  the  wife  would 
then  have  been  improperly  joined  in  the  action.  {Ih.,  per  Lord  Campbell, 
C.  J.)    (See  now  33  &  34  Vict.  c.  93,  s.  12,  post.) 

The  words  of  the  act,  that "  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever,"  can  never  mean  a  payment  made  by  a  stranger. 
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Limitation  of  Actions  and  Suits, 

and  withoQt  authority,  but  parment  made  bj  the  principal  debtor  or  any 
one  acting  by  his  authority.  (^Linsell  t.  Bonsor,  2  Bing.  N.  C.  245;  Soman 
T.  Andrercs,  1  Ir.  Ch.  R.  106.) 

A  parish  vestry  baring  resolved  to  borrow  money  for  the  purpose  of 
building  almshouses,  the  money  was  in  1830  advanced  by  the  plaintiff  upon 
the  security  of  a  promissory  note  payable  to  him  or  bearer  on  demand  with 
interest,  and  signed  by  the  defendant  thus:  "I.  H.,  churchwarden,  J.  £., 
overseer,  or  others  for  the  time  being**  The  interest  had  been  regularly 
paid  by  the  overseer  for  the  time  being  np  to  1847,  bat  the  defendants  had 
never  paid  the  interest,  or  in  express  terms  authorized  the  parish  officers  to 
pay  it  for  them.  The  defendants  having  pleaded  the  Statute  of  Limita- 
tions to  an  action  on  the  note:  it  was  held,  that  it  was  a  question  for  the 
jury,  whether  by  the  form  of  the  note  the  defendants  had  not  constituted 
the  parish  officers  for  the  time  being  their  agents  for  the  payment  of 
interest,  so  as  to  take  the  case  out  of  the  statute.  {Jones  v.  Hughes, 
5  Exch.  104.    See  Hew  v.  PeUet,  1  Ad.  &  £.  196.) 

The  effect  of  a  payment  by  one  of  several  joint  contractors,  or  by  one 
of  several  executors  or  administrators,  now  depends  on  19  &  20  Vict, 
c.  97,  8.  H J  pasty  where  see  note. 

It  was  held  under  47  Geo.  3,  c.  74,  that  a  payment  by  the  executrix  of  a 
trader  would  not  take  a  debt  out  of  the  statute,  so  as  to  enable  the  creditor 
to  claim  payment  out  of  the  real  estate  in  the  hands  of  a  devisee.  (Putnam 
V.  Bates,  8  Russ.  188 ;  eonf.  Wilson  v.  Leonard,  8  Beav.  373,  where  a 
devisee  was  held  not  hound  by  the  amount  of  a  claim  substantiated  against 
the  executor  in  an  action  at  law  to  which  he  was  not  a  party.)  And  it  has 
since  been  held  under  3  &  4  Will.  4,  c.  104,  that  the  payment  of  interest  on 
a  debt  of  the  testator  by  his  executors,  they  being  also  trustees  of  his  real 
estate  not  subjected  by  the  will  to  debts,  did  not  necessarily  keep  the  debt 
alive  as  against  such  real  estate;  for  although  the  executors  and  trustees 
were  the  same  persons,  they  filled  different  characters,  and  where  the 
payments  were  made  by  them  in  the  character  of  executors  only,  the  real 
estate  was  not  affected  by  it.  (Fordham  v.  Wallis,  10  Hare,  217;  17  Jur. 
228;  22  L.  J.,  Ch.  648.)  And  it  was  also  held,  that  the  demand  of  a 
simple  contract  creditor  as  against  the  real  estate  of  the  testator,  which 
would  otherwise  be  barred  by  the  Statute  of  Limitations,  was  not  kept 
alive  so  as  to  preclude  the  operation  of  the  statute  by  the  effect  of  any  right 
which  might  exist  or  might  have  existed  among  the  parties  to  have  the 
assets  of  the  testator  marshalled.  {lb.  See  Darb.  &  Bos.  Stat.  Lim.  87 
—90.) 

It  was  said  that  such  a  payment  made  by  a  party  filling  the  two  charac- 
ters of  beneficial  devisee  and  executor,  will  be  attributed  to  both  characters 
and  not  to  one  only,  for  the  moral  obligation  does  not  attach  more  to  one 
character  than  to  the  other.  But  it  is  otherwise  where  the  characters  held 
by  the  party  are  entirely  distinct,  as  where  he  is  personally  liable  as 
debtor,  and  is  answerable  also  in  the  character  of  trustee  of  another;  for 
ho  then  represents  two  persons,  and  the  question  in  such  a  case  is  by  whom 
the  promise  is  made  and  not  what  is  its  extent  or  effect.  {Ibrdham  v. 
Wallis,  10  Hare,  217.)  Payments  having  been  made  to  some  residuary 
legatees  by  the  executors,  it  was  held  that  such  payments  whilst  the  debts 
of  the  testator  remained  unpaid  were  a  breach  of  trust,  and  that  the  debts 
having  been  kept  alive  against  the  executors,  the  statute  was  no  bar  to  the 
claim  of  the  creditor  as  against  the  residuary  legatees  to  the  extent  of  their 
interest  in  the  residue,  and  they  must  therefore  refund  the  monies  they  had 
received  on  account  of  the  estate.  (lb.)  See  farther,  as  to  the  acknow- 
ledgment of  a  simple  contract  debt  by  payment,  W^itcomb  v.  ^^iting, 
1  Smith,  L.  C.  574,  6th  ed.,  and  see  the  cases  quoted  under  3  &  4  Will.  4, 
c.  27,  8.  40  (ante,  p.  244),  and  3  &  4  Will.  4,  c.  42,  s.  6  {ante,  p.  262). 

The  statutes  which  prescribe  the  periods  of  limitation  for  the  recovery 
of  specialty  and  simple  contract  debts,  do  not  apply  in  terms  to  courts  of 
equity;  but  those  courts  in  the  case  of  legal  demands  act  in  obedience  to 
the  statutes.  (Foley  v.  Hill,  1  Fhill.  399:  and  see  the  cases  quoted  as  to 
the  period  during  which  an  account  of  rents  will  be  decreed  in  equity, 
ante,  p.  255,  and  the  cases  as  to  partnership  accounts,  ante,  p.  267.) 
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In  administration  snits  legal  demands  are  decided  entirely  on  legal 
gToands.  (See  per  Lord  BamUlyy  M.  R.,  in  Fuller  v.  Redman^  26  Bear. 
619.)  Executors  in  administration  suits  are  not  bound  to  plead  the  statute. 
{Eae  parte  Dewdney^  16  Ves.  498;  Norton  t.  Frecker,  1  Atk.  526;  Castle- 
ton  T.  F\Btn»kaWy  Free.  Ch.  100.)  If  a  decree  has  been  obtained,  the  statute 
may  be  set  up  in  the  proceedings  under  the  decree  bj  one  creditor  agaiust 
another  (^PuUer  Y.Jiedman,  26  Beav.  614),  and  by  a  residuary  legatee  or 
other  party  interested  in  the 'estate  against  a  creditor  {Moedie  y,  Baip- 
nister,  4  Drew.  432;  Shemen  v.  Vanderhorsty  1  Russ.  &  M.  347;  Beeehing 
T.  Morpherey  8  Hare,  129);  but  the  statute  cannot  be  set  up  against  the 
plaintiff  whose  debt  is  the  foundation  of  the  decree.  (Adams  t.  Wallery 
14  W.  R.  789.)  As  to  this  question  in  the  administration  of  real  estate,  see 
Briggs  y.  Wilsony  5  D.,  M.  &  G.  21.  It  seems  the  court  is  not  bound  to  set 
up  tiie  statute  on  behalf  of  absent  parties.  {Alston  v.  TrollopOy  L.  R., 
2  Eq.  205.)  A  residaary  legatee  has  iN^en  held  to  be  precluded  by  his  own 
actsfirom  setting  up  the  statute  as  against  a  pecuniary  legatee.  (Promse 
T.  Spvrgin,  L.  R.,  6  Eq.  99.) 

After  a  decree  in  an  administration  suit,  an  acknowledgment  by  an  exe- 
cutor will  not  reviye  a  debt  barred  by  the  statute.  (^Phillips  y.  Beale,  32 
Bear.  26.)  Where  a  judgment  has  been  recorered  against  executors  for  a 
debt  due  from  their  testator,  which  they  paid,  the  execntors  are  entitled  to 
be  allowed  such  payment,  although  the  Statute  of  Limitations  might  hare 
been  set  up  against  the  creditor  who  recorered  the  judgment.  (JUunter  r. 
BaaeteTy  3  Giff.  214.)  An  executor  may  pay  a  debt  justly  due  to  a 
stranger,  although  barred  in  testator's  lifetime  { Stahlsehmidt  r.  Letty 
1  Sm.  &  Giff.  415),  and  may  retain  his  own  debt  under  same  circum- 
stances. ( Hill  T.  WalkcTy  4  E.  &  J.  166.  See  Ooombs  r.  Coombs,  L.  R., 
1  P.  &  M.  288;  Morleg  t.  SaunderSy  L.  R.,  8  Eq.  599.)  He  may  also  set 
off  a  legacy  against  a  debt  owing  by  the  legatee  to  the  testator,  though 
such  debt  is  barred  hj  the  statute.  {Coates  r.  CoateSy  33  Bear.  249; 
Courtney  y.  WilliamSy  3  Hare,  589.) 

Where  one  of  sereral  executors  owed  the  testator  300Z.  on  a  promissory 
note,  and  the  other  executors  prored  at  once,  but  the  debtor  did  not  prove 
for  more  than  six  years,  it  was  held  that  he  could  not  then  set  up  the 
statute,  that  the  act  of  proving  had  relation  to  the  testator's  death,  and  he 
was  considered  as  having  300/.  in  his  hands  as  assets,  (jingle  r.  RiehardSy 
28  Beav.  366.)  Where  a  testator  bequeathed  property  to  his  children 
subject  to  a  condition  that  any  debts  appearing  in  his  ledger  as  due  from 
them  should  be  deducted  from  their  shares,  it  was  held,  that  a  debt 
appearing  in  the  ledger  though  barred  ought  to  be  deducted.  {Rose  r. 
Oouldy  15  Bear.  189.)  A  testator  gave  property  to  his  wife  for  life,  and 
after  her  death  equally  between  his  children,  with  a  proviso  that  his  trus- 
tees should  deduct  frcnn  the  share  of  his  daughter  M.  200/.  which  he  had 
advanced  to  her,  and  add  it  to  his  personal  estate;  and  that  if  at  the  period 
of  distribution  M.  should  be  indebted  to  any  of  her  brothers  or  sisters  in 
respect  of  advances  made  to  her,  the  trustees  should  be  empowered  to 
deduct  such  debts  or  advances  from  her  share,  and  pay  the  same  to  the 
brother  or  sister  to  whom  the  same  might  be  owing.  Held,  that  the  trus- 
tees were  authorized  to  deduct  from  M.'s  share  all  such  debts  though 
haired  by  the  statute,  but  that  (the  intention  of  the  testator  being  to  put 
advances  by  brothers  and  sisters  on  the  same  footing  as  advances  by  hmi- 
lelf)  no  interest  ought  to  be  deducted.    {Poole  v.  PooUy  L.  R.,  7  Ch.  17.) 

Lapse  of  time  will  not  of  itself  bar  an  executor  of  an  executor  of  hi» 
right  to  have  an  account  of  the  original  testator's  estate  taken,  with  a  view 
to  ascertain  such  executor's  liabilities  as  an  accounting  party.  {Smith  v. 
aOradyy  L.  R.,  3  P.  C.  311.) 

Li  the  case  of  direct  trusts,  the  expiration  of  the  statutory  periods  will 
not  bar  the  rights  of  the  cestui  q%te  trust  in  a  court  of  equity.  The  case  of 
constructive  trusts,  however,  is  different  {Beokford  y.  Wade,  17  Ves.  97; 
Townsend  v.  Townsend,  1  Bro.  C.  C.  650.)  Between  cestui  que  trust  and 
tnustee  no  lapse  of  time  will  preclude  the  account  from  the  commencement 
of  the  trust,  in  a  case  in  which  the  relation  of  trustee  and  cestvi  que  trust 
S.  U 
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9  Geo.  if  e,  14.  continnes,  the  transactionB  between  them  are  not  clewed,  and  the  delay  of 

' the  claim  ia  attributable  to  the  trastee  not  haTing  given  to  the  cestui  que 

trust  that  information  to  which  he  was  entitled,  and  accounted  with  him  in 
such  manner  as  he  ought  (  Wedderburn  t.  Wedderbum,  4  M.  &  Cr.  41; 
2  Keen,  722.)  But  time  maj  be  a  bar  jirhere  there  has  been  a  direct  and  in- 
dependent dealinff  between  the  trustee  and  the  cestui  gue  trust  after  the 
relation  has  termmated.    (2  Keen,  749.) 

Where  a  trustee  lends  out  trust  monej  in  breach  of  the  trust,  and  the 
borrower  with  notice  of  the  trust  applies  the  money  to  his  own  use,  he  can- 
not be  permitted  to  separate  the  loan  from  the  trust,  and  insist  that  the  loan 
being  barred  by  the  statute  the  trust  is  barred  also.  (Ernest  t.  CroysdiU, 
2  De  G.,  F.  &  J.  198.  See  Butler  v.  Cartery  L.  R.,  6  Eq.  276;  Ooxwell 
T.  Franklinski,  12  W.  R.  1072.)  Where  a  settlor  had  constituted  himself 
a  trustee  of  a  ooyenant,  the  specialty  debt  was  held  not  to  be  haired  by 
lapse  of  time.  {Stone  v.  Stone^  L.  R.,  5  Ch.  74.)  Where  an  obligor,  by  a 
voluntary  settlement  executed  in  1818,  gave  certain  funds  to  trustees  in  trust 
to  pay  the  principal  and  interest  due  on  the  bond  as  and  when  the  obligor 
should  be  required  to  pay  the  same,  and  the  obligees  did  not  claim  on  the 
bond  until  1870,  being  up  to  that  time  ignorant  of  their  title,  it  was  held 
that  no  trust  had  been  created,  and  that  the  claim  of  the  obligees  was  barred. 
{Henriqvex  v.  Ben$u$an,  20  W.  R.  360.) 

No  lapse  of  time  will  bar  the  right  to  obtain  an  account  of  moneys  re- 
ceived by  a  person  standing  in  a  fiduciary  relation.  (^Teed  v.  BeerCy  7  W.  R. 
894;  James  v.  Holmes,  10  W.  R.  634;  and  see  the  cases  as  to  solicitor  and 
client  quoted  ante,  p.  2i66. )  And  where  a  breach  of  trust  has  been  com- 
mitted by  a  deceased  trustee,  his  executor  cannot  set  up  the  statutes  in 
answer  to  a  claim  arising  from  such  breach  of  trust.  (Brittlebajik  v.  Good- 
fcin,  L.  R.,  6  Eq.  545;  and  see  farther  p.  267,  ante,) 

Where  a  creditor  proceeds  against  the  separate  estate  of  a  married  woman 
as  a  trust  fund,  it  has  been  held  that  the  Statutes  of  Limitation  do  not  apply. 
(  Vattgkan  v.  Walker,  8  Jr.  Ch.  R.  458.  See  Hartford  v.  Porter,  16  W.  R. 
822). 

A  devise  of  real  estates  in  trust  for  payment  of  the  testator's  debts  will 
not  revive  a  debt  barred  by  the  statute  at  the  time  of  the  testator's  death. 
{Burke  V.  Jones,  2  Yes.  &  B.  275.)  Bat  as  to  such  debts  as  are  not  barred, 
time  will  cease  to  run  at  the  death  of  tiie  testator.  {Hughes  y.  Wynne,  T. 
&  R.  807.  See  note  to  8  &  4  Will.  4,  c.  27,  s.  25,  ante,  p.  203.)  A  direction 
for  the  payment  of  debts  in  a  will  of  personal  estate  will  not  stop  the 
running  of  the  Statute  of  Limitations.  {Scott  v.  Jones,  4  CI.  &  F.  382; 
Cadhury  v.  Smith,  L.  R.,  9  Eq.  42.)  But  a  testator  may,  by  express 
directions  in  his  will,  revive  debts  which  have  been  barred.  (  Williamson 
V.  Nayler,  3  Y.  &  Coll.,  Exch.  208;  Philips  v.  Philips,  8  Hare,  281.)  When 
a  man  makes  a  provision  for  his  debts,  he  makes  a  provision  for  those  debts 
which  are  not  barred  by  the  Statute  of  Limitations,  that  is  to  sav,  for  those 
which  can  be  deemed,  and  in  law  are  deemed,  debts,  because  he  has  the 
benefit  which  the  legislature  has  given  to  him  as  a  protection  against  stale 
demands.  They  are  not  debts  which  are  recoverable,  therefore  uey  are  not 
debts.  The  law  has  barred  them.  But  if  a  man  chooses  voluntarily  to 
make  a  provision  for  his  father's  debts  to  which  he  was  not  liable,  this 
statute  has  no  operation  with  respect  to  such  debts.  ( O*  Connor  v.  HasUum, 
5  H.  L.C.  170;  seep.  181.) 

Trustees  had  by  mistake  paid  to  one  of  the  cestm  que  trusts  a  portion  of 
the  trust  funds,  to  which  he  was  not  entitled.  In  a  suit  by  another  party 
interested  against  the  cestui  que  trust  to  make  him  refund,  it  was  held,  that 
the  Statute  of  Limitations  was  inapplicable:  that  he  was  bound  to  repay, 
though  more  than  six  years  had  elapsed,  and  that  all  his  interest  in  the  trust 
fund  was  liable  to  make  good  the  amount.  ( Harris  v.  Harris,  29  Bear. 
110.)  Where  a  trust  fund  bad  been  paid  by  mistake  to  one  who  was  not  a 
cestui  que  trust,  it  was  held  that  the  trustees  could  compel  him  to  refund 
at  any  time  within  six  years  after  the  discovery  of  the  mistake.  {Brooke-- 
bank  v.  Smith,  2  Y.  &  C.,  Ex.  68.)  Where  property  has  been  long  enjoyed 
by  a  family  in  certain  shares  under  a  mistake,  it  is  said  that  the  court  will 
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pfenoM  a  gnat  or  iamlj  amngemeDt.    {R$  Peafs  2>i»tt,  L.  R.,  7  Eq.  9  0§o.  A,  o,  14. 
302.)  

la  eases  of  fraud,  ooorts  of  eqaitj  gnat  relief  notwithsfcaading  the  lapse  Fimud. 
of  the  statotorj  period.  Thus,  acooaatt  were  opened  oa  the  ground  of 
fraad,  aotwiClistsnding  the  lapse  of  seventeea  years.  iAllfrey  t.  Allfrey, 
1  HaU  &  T.  179;  1  Mac  &  6.  97.  >  A.  aad  B.,  haviag  for  many  yMrs  been 
partaers  ia  basiness  as  solicitors,  dissoWed  their  partnership  in  1884,  aad 
the  bosiiMss  coatinaed  to  be  carried  on  by  A.  aloae  nadl  1841,  whea  he  be- 
came baakrapt;  aad  it  was  then  discovered  that  a  sum  of  money  which  had 
been  paid  by  a  client  into  the  joint  account  of  the  firm  at  their  bankers  ia 
1829,  for  the  parpose  of  iayestment,  and  which  A.  had  shortly  afterwards 
represented  to  have  beea  invested  accordingly,  and  on  which  he  had  re- 
gi^arly  paid  interest  on  that  footing,  had,  instead  of  being  invested,  been 
appropriated  by  him  to  his  own  ase.  Upon  a  bill  filed  by  the  client  against 
K  to  make  him  liable  for  the  money,  it  was  held,  that  in  equity  the  effect 
cC  the  misrepresentation,  so  far  as  regarded  the  Statute  of  Limitations,  was 
the  same  as  if  it  had  been  made  on  tibe  day  the  fraud  was  discovered,  not- 
withstanding the  partnership  had  been  dissolved  more  than  six  years  before. 
{Blair  v.  Bromley,  2  Ph.  C.  C.  364;  11  Jur.  617;  16  Law  J.,  Ch.  495.) 
Where  a  bill  was  filed  for  an  account  of  coal  abstracted  from  plaintiff's 
mine,  it  was  said  that  the  account  would  not  have  been  limited  to  six  years,  if 
theooal  had  been  abstracted  intentionally,  and  steps  had  been  ti^en  to  conceal 
the  fact  apd  prevent  discovery.  {Dean  v.  ThwaitCy  21  Beav.  621.)  As  to 
relief  in  the  case  of  a  fraudulent  conversion  of  a  trust  fund,  see  Rolfe  v. 
Qreg&ry,  13  W.  B.  365. 

Independently  of  the  statutes,  time  in  equity  will  bar  stale  demands  in  Aoqalcsoenoe  and 
cases  of  acquiescence.    {Har court  v.  White ,  28  Beav.  303;  Smallcombe^s  laches. 
Ceue,  L.  B.,  3  £q.  769.)    As  to  acquiescence  in  breaches  of  trust,  see  Lewin 
on  Trusts,  661,  5th  ed.;  Butler  v.  Carter,  li,  B.,  5  £q.  276;  Sleeman  v. 
Wilson^  L.  R,  13  £q.  36;  see  also  Archbold  v.  Scully,  9  H.  L.  C.  883,  where 
Lord  Wensleydale  distinguishes  between  laches  and  acquiescence. 

Even  where  the  Statutes  of  Limitations  do  not  apply,  the  court  will  not 
entertain  a  suit  by  a  eesttti  que  trutt  instituted  for  the  purpose  of  challeng- 
ing the  accounts  settled  by  bis  trustees,  when  the  accounts  and  matters  had 
been  investigated  twenty  years  before,  and  he  had  every  opportunity  of 
going  into  them.  Lapse  of  time  alone  will  be  sufficient  bar  to  such  a  suit 
{Briifht  V.  Legerton,  2  De  G.,  F.  &  J.  606.) 

Thongh  the  rule  as  to  limitation  by  time  does  not  apply  in  cases  of  ex- 
press trust,  yet  as  to  them  in  equity  the  general  rule  is  that  stale  demands 
are  not  to  be  encouraged.    {McDonnell  v.  White,  11  H.  L.  C.  570.) 

Where,  according  to  the  terms  of  a  deed  of  trust,  no  proceedings  are  to  be 
taken  by  creditors  for  the  recovery  of  the  debt  otherwise  than  out  of  appro- 
priated property,  the  debtor  or  his  representatives  cannot,  under'  such  cir- 
cnmstanoee,  afterwards  set  up  such  abstinence  of  suit  in  pursuance  of  the 
contract  as  a  bar  to  the  claim  of  the  creditor.  ( 0*Bri&n  v.  Osborne,  10 
Hare,  92;  16  Jur.  960.) 

The  Stat.  5  &  6  Yict.  c.  97,  after  reciting  that  divers  acts,  commonly  called  General  limitation 
public,  local  and  personal,  or  local  and  personal  acts,  and  divers  other  acts  <^  action*  under 
of  a  local  and  personal  nature,  contain  clauses  limiting  the  time  within  j^|  *°^  pereonai 
which  actions  may  be  brought  for  any  thing  done  in  pursuance  of  the  said 
acts  respectively,  and  that  the  periods  of  such  limitations  vary  very  much, 
sad  it  IS  expedieat  that  there  should  be  one  period  of  limitation  onl^, 
enacts,  "That  from  and  after  the  10th  August,  1842,  the  period  within 
which  any  action  may  be  brought  for  any  thing  done  under  the  authority  or 
in  parsaance  of  any  sach  act  or  acts  shall  be  two  years;  or  in  case  of  con- 
tinuing damage,  then  within  one  year  after  such  damage  shall  have  ceased; 
and  that  so  much  of  any  clause,  provision  or  enactment  by  which  any  other 
time  or  period  of  limitation  is  appointed  or  enacted,  shall  be,  and  the  same 
is  hereby  repealed."    But  this  act  does  not  extend  to  actions  broueht  before 
the  paasiag  of  it  (See  Moore  v.  Shepherd,  10  Exch.  424,  as  to  the  Kamsgate 
Harbour  Act.)     On  the  8th  May,  1801 ,  there  was  a  resolution  of  the  House 
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9  Oeo.  i,  e,  14.  of  Commons,  agreed  to  hj  the  Honae  of  Lords,  that  the  general  statntes, 

and  the  "  pablic,  local  and  personal,"  in  each  session  should  be  classed  in, 

separate  yolomes.  (^Richardt  t.  JBa$to,  15  Mees.  &  W.  251.)  The  Metro- 
politan Police  Acts,  10  Geo.  4,  c.  44, 2  &  3  Vict.  c.  47,  and  3  &  4  Vict.  c.  84, 
are  not  local  and  personal  within  the  meaning  of  the  stat.  5  &  6  Vict  c.  97  ; 
and  therefore  the  times  limited  bj  the  former  statutes  respectively  for  the 
bringing  of  actions  against  jnatices  of  a  metropolitan  district  are  not  altered 
by  the  last  act.  iBamett  v.  Cox,  9  Q.  B.  617.)  See  fmiher  Darb.  &  Boa. 
Stat.  lim.  464—470. 
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MEECANTILE  LAW  AMENDMENT  ACT. 

19  8c  20  Victoria,  cap.  97. 

An  Act  to  amend  the  Laws  of  England  and  Ireland  affecting 
Commerce.  [29th  July,  1856.] 


Limitation  of  Actions  and  Suits. 

9.  AH  actions  of  account  or  for  not  accounting,  and  suits  for   19  ^  20  Vict. 
Buch  accounts,  as  concern  the  trade  of  merchandize  between      c.  97,  9.  9. 
merchant  and  merchant  (a),  their  factors  or  servants,  shall  be  Limitation  of 
commenced  and  sued  within  six  years  after  the  cause  of  such  actiom  for  **  mer- 
actions  or  suits,  or  when  such  cause  has  already  arisen  then  ®*'*"^*'  »ca>u>ita." 
within  six  years  af^er  the  passing  of  this  act ;  and  no  claim  in 

respect  of  a  matter  which  arose  more  than  six  years  before  the 
commencement  of  such  action  or  suit  shall  be  enforceable  by 
action  or  suit  by  reason  only  of  some  other  matter  of  claim  com- 
prised in  th^  same  account  having  arisen  within  six  years  next 
before  the  commencement  of  such  action  or  suit. 

(a)  Ante,  pp.  265,  267. 

10.  No  person  or  persons  who  shall  be  entitled  to  any  action  Abience  beyond 
or  suit  with  respect  to  which  the  period  of  limitation  within  SSlt^'of  TSlXr 
which  the  same  shall  be  brought  is  fixed  by  the  act  of  twenty-  not  to  be  «  du- 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  ^^^^^' 
section  three  (ft),  6t  by  the  act  of  the  fourth  year  of  the  reign 

of  Queen  Anne,  chapter  sixteen,  section  seventeen,  or  by  the 
act  of  th«  fifty-third  year  of  the  reign  of  King  George  the 
Third,  chapter  one  hundred  and  twenty-seven,  section  ^ve  (e)y 
or  by  the  acts  of  third  and  fourth  years  of  the  refgn  of  King 
William  the  Fourth,  chapter  twenty-seven,  sections  forty,  forty- 
one  and  forty-two  (d),  and  chapter  forty- two,  section  three  (e), 
or  by  the  act  of  the  sixteenth  and  seventeenth  years  of  the  reign 
of  her  present  Majesty,  chapter  one  hundred  and  thirteen,  sec- 
tion twenty  (/),  shall  be  entitled  to  any  time  within  which  to 
commence  and  sue  such  action  or  suit  beyond  the  period  so 
fixed  for  the  same  by  the  enactments  aforesaid,  by  reason  only 
of  such  person,  or  some  one  or  more  of  such  persons,  being  at 
the  time  of  such  cause  of  action  or  suit  accrued  bevond  the  seas, 
or  in  the  cases  in  which  by  virtue  of  any  of  the  aforesaid  enact- 
ments imprisonment  is  now  a  disability,  by  reason  of  such  person 
or  some  one  or  more  of  such  persons,  being  imprisoned  at  the 
time  of  such  cause  of  action  or  suit  accrued. 


(b)  Ante,  p.  265.  M  Ante,  p.  258. 

{e)  AnU,  p.  260.  (/)  Ante,  p.  259, 

(d)  Ante,  pp.  286,  249. 
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This  section,  as  to  the  iiDprisonment  of  the  creditor,  applies  to  cases  where 
the  cause  of  action  accraed  before  that  act  came  into  operation,  and  no 
action  is  commenced  till  after  that  time.  ( Corn-ill  y.  HuAumy  8  El.  &  Bl. 
429 ;  8  Jur.,  N.  S.  1257  ;  27  Law  J.,  Q.  B.  8.)  This  section  is  retrospective, 
and  therefore  even  where  the  caase  of  action  has  accmed  before  the  statute 
was  passed,  no  person  is  entitled  to  any  time  within  which  to  commence  an 
action  beyond  the  time  fixed  by  the  statutes  of  Limitation,  by  reason  of 
such  person  being  beyond  the  aeas  when,  the  cause  of  actioa  accrued. 
{Pardo  y.  Bingham,  L.  K.,  4  Ch.  755.) 


Period  of  Itmita- 
tlon  to  ran  u  to 
joint  debton  in 
the  kingdom, 
though  some  are 
beyond 


Judgment  reco- 
Tered  against 
joint  debton  in 
the  kingdom  to 
be  no  bar  to  pro- 
oeedtng  against 
others  beyond 
seas  after  their 
return. 


11.  Where  such  cause  of  action  or  Buit  with  respect  to  which 
the  period  of  limitation  is  fixed  bj  the  enactments  aforesaid  or 
any  of  them  lies  against  two  or  more  joint  debtors,  the  person 
or  persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled 
to  any  time  within  whidh  to  commence  and  sue  anj  such  action 
or  suit  against  any  one  or  more  of  such  joint  debtors  who  shall 
not  be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit 
accrued,  by  reason  only  that  some  other  one  or  more  of  such 
joint  debtors  was  or  were  at  the  time  such  cause  of  action  ac- 
crued beyond  the  seas,  and  such  person  or  persons  so  entitled  as 
aforesaid  shall  not  be  ban*ed  from  commencing  and  suing  any 
action  or  suit  against  the  joint  debtor  or  joint  debtors  wbo  was 
or  were  beyond  seas  at  the  time  the  cause  of  actioa  or  suit  ac- 
crued after  his  or  their  return  from  beyond  seas,  by  reason  only 
that  judgment  was  already  recovered  against  any  one  or  more 
of  such  joint  debtors  who  was  not  or  were  not  beyond  seas  at 
the  time  aforesaid  (g), 

(ff)  Ante,  p.  273. 


Definition  of  ^  12.  No  part  of  the  United  Kingdom  of  Great  Britain  and 

wiSin*!?^''  Ireland,  nor  the  Islands  of  Man,  Guernsey,  J^-sey,  Aldemey, 
Anne,  c.  16,  and  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part 
this  act  ^£  ^^  dominions  of  her  Majesty,  shall  be  deemed  to  be  be- 

yond seas  within  the  meaning  of  the  act  of  the  fourth  and  fifth 
years  of  the  reign  of  Queen  Anne,  chapter  sixteen,  or  of  this 
act  (A). 

(h)  See  3  &  4  Win.  4,  c.  27,  g.  19,  ante, p.  199;  3  &  4  WiU.  4, e.  42,  s.  7, 
ante,  p.  264.  This  section  of  the  act  is  not  retrospectiye;  {Flood  t.  Pat-- 
terson,  29  Be&y.  295.)  A  testator  resided  in  Jersey,  and  died,  baring 
appointed  his  widow,  who  also  lived  there,  the  executrix  of  his  will.  She 
proved  his  will  in  Jersey,  bat  not  in  England,  and,  thoagh  she  had  been 
three  weeks  in  England  shortly  after  the  testator's  death,  she  did  not  act  as 
execntrix  in  England :  it  was  held,  that  she  was  not  a  person  whom  a  creditor 
of  the  testator  conld  sue  in  this  conntry,  and  that  the  Statnte  of  Limitations 
did  not  therefore  ran  in  f avoor  of  her  teatator^s  estate,    (i^.) 

ProriBfons  of  13.  In  reference  to  the  provisions  of  the  acts  of  the  ninth  year 

L^rndsand  °^  ^®  reiga  of  King  George  the  Fourth,  chapter  foorteen, 
16  &  17  Vict.  sections  one  and  eight  (t),  and  the  sixteenth  and  seventeenth 
SV.^iJtemied  to*  7^^  <jf  ^^  reign  of  her  present  Majesty,  chapter  one  hundred 
aeknowiedgments  and  thirteen,  sections  twenty-four  and  twentyHseven  (i(),  an  ac- 
hy agenta.  knowledgment  or  promise  made  or  contained  by  or  in  a  writing 

signed  by  an  agent  of  the  party  chargeable  thereby,  duly  autho- 
rized to  make  such  acknowledgment  or  promise,  shall  have  the 
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same  effect  as  if  such  writing  had  been  signed  by  sach  party    19  ^  20  Vi4st. 
faimgelf.  g»  97,  <.  13. 

(t)  Ante,  pp.  274,  278. 

(*)  AnU,  pp.  274,  278. 

14.  In  reference  to  the  proyisions  of  the  acts  of  the  twenty-  Pirt  payment  by 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  SJJJSt  uTpSvent 
section  three  (/),  add  of  the  act  of  the  third  and  fourth  years  of  t»r  iqr  certain 
the  reign  of  King  William  the  Fourth,  chapter  forty-two,  sec-  ^ta tovwS" 
tion  three  (»i),  and  of  the  act  of  the  sixteenth  and  seventeenth  another  coo- 
years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred  '™^'**'  *** 
and  thirteen,  section  twenty  (n),  when  there  shall  be  two  or 
more  co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only  or  jointly  and  severally,  or  execators  or  administra- 
tors of  any  contractor,  no  such  co-contractor  or  co-debtor,  exe- 
cutor or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  payment  of  any  principal,  interest  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co-debtors, 
executors  or  administrators. 

(0  Ante,  p.  265. 

(ai)  Ante,  p.  258. 

in)Ante,y.  259. 

This  section  is  not  retrospectiye,  and  therefore  a  payment  by  one  co- 
debtor  made  before  this  act  takes  the  case  out  of  the  Statute  of  Limitations 
ts  against  the  other.  (Jackson  t.  Woolley,  8  El.  &  Bl.  784 ;  27  L.  J., 
Q.  B.  448 ;  6  W.  R.  686 ;  OTerruIing  on  this  point  Thompson  y.  Waithman, 
3  Drew.  628.)  But  this  section  applies  to  notes  made  before  the  act, 
where  the  payment  or  acknowledgment  has  been  made  after  the  act  In 
1853,  H.  as  principal,  and  the  defendant  as  surety,  gave  a  joint  and  several 
pvomissory  note  to  the  plaintiff,  payable  on  demand.  In  1861,  H.  made  an 
assignment  for  the  benefit  of  his  creditors,  and  the  defendant  signed  and 
gare  the  following  letter  to  the  plaintiff : — "  I  consent  to  your  receiving  the 
dividend  under  H.'s  assignment,  and  do  agree  that  your  so  doing  shall  not 
pejudice  your  claim  upon  me  for  the  same  debt."  The  plaintiff  accord- 
ingly received  a  dividend  on  the  note,  and  afterwards  brought  an  action  on 
it  against  the  defendant  for  the  balance,  to  which  the  defendant  pleaded 
the  Statute  of  Limitations.  It  was  held  that  the  payment  of  the  dividend, 
coupled  with  the  letter,  did  not  amount  to  more  than  '<a  payment  only  "  by 
one  co-debtor,  under  this  section ;  and  that,  therefore,  the  defendant,  the 
other  co-debtor,  was  entitled  to  the  benefit  of  the  statute.  {Cookrill  y. 
Sparke,  32  L.  J.,  Ex.  118 ;  1  H.  &  C.  699;  11  W.  R.  428.) 

Before  19  &  20  Vict.  c.  97,  it  was  held  that  payment  of  interest  by  one 
of  the  makers  of  a  joint  and  several  promissory  note  was  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations  as  against  the  other  maker, 
although  such  payment  was  made  after  the  statute  had  run.  ( Channell  v. 
JHtchbwm,  5  M.  &  Wels.  494 ;  Goddard  v.  Ingram,  3  Q.  B.  839.  See 
Atltim  V.  Tredgold,  2  B.  &  C.  23 ;  3  DowL  &  R.  200 ;  Slater  v.  Lawson, 
1  B.  &  Ad.  396;  Burleigh  v.  Stott,  8  B.  &  C.  86 ;  2  M.  &  Ry.  93;  WhU- 
comb  V.  Whiting,  Dougl.  652 ;  Munderston  v.  Robertson,  4  Man.  &  R.  140. 
See  cases  cited  5  M.  &  W.  498,  n.)  The  correctness  of  the  above  decision  in 
Channell  v.  Ditchburn  was  questioned  in  Stoiy  on  Partnership,  324,  n.  If 
a  debtor.  A.,  gave  as  security  a  note  of  himself  and  another,  B.,  a  payment 
on  behalf  of  B.,  after  the  statute  has  begun  to  run,  was  held  to  revive  the 
debt  as  against  A.  {Ex  parte  Woodman,  3  Mont.  &  A.  609.  See  Ih  618.) 
Where  the  joint  contractors  are  partners,  it  seems,  even  since  19  &  20  Vict. 
c.  97,  open  to  question  whether  a  payment  by  one  partner  mnst  not  be  con- 
sidered to  be  made  by  him  as  agent  of  the  firm,  and  therefore  to  bind  the 
other  partners.    (See  1  Lindley  on  Partnership,  465,  2nd  ed.) 
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19  .J-  20  net. 
c.  97,  $.  14. 
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Short  title. 


Extent  of  act 


Limitation  of  Actions  and  Suits. 

It  had  been  decided  liefore  19  &  20  Vict.  c.  97,  where  a  joint  contract  is 
severed  by  the  death  of  one  of  the  contractors,  nothing  can  be  done  by  the 
personal  representatives  of  the  other  to  take  the  debt  ont  of  the  statute  aa 
against  the  survivor ;  as  where,  after  the  death  of  one  maker  of  a  joint  and 
several  promissory  note,  signed  by  two,  a  payment  npon  it  by  the  cxecator 
of  the  deceased  party  will  not  take  the  debt  out  of  the  Statute  of  Limitations 
as  against  the  survivor.  (Slater  v.  Lawton,  1  B.  &  Ad:  396 ;  2  B.  &  C 
25 ;  8  B.  &  C.  36.")     On  this  point  the  law  has  not  been  altered. 

In  the  case  of  the  death  of  one  partner,  it  was  said  by  Lord  Cottenham^ 
in  Winter  y.  Innes  (4  M.  &  Cr.  Ill),  that  it  was  questionable  whether 
the  deceased's  representatives  could  set  up  the  statute  so  long  as  the  survivor 
continued  liable  to  the  payment  of  the  debt,  and  the  deceased^s  estate  was 
consequently  liable  to  be  called  upon  by  the  survivor  for  contribution.  ( See 
Braitkfcaite  v.  Britain^  1  Keen,  206,  221. )  But  it  has  been  since  held 
that  payments  of  interest  on  a  partnership  debt  by  surviving  partners  have 
not  the  effect  of  taking  the  debt  out  of  the  statute  as  against  the  real  or 
personal  estate  of  a  deceased  partner.  (  Way  v.  Bassetty  5  Hare,  55  ; 
Brown  y.  Gordon,  16  Beav.  302.)  Even  where  payments  are  made  by  a 
surviving  partner,  who  is  also  executor  of  the  deceased  partner,  the  presump- 
tion seems  to  be  that  the  payments  are  made  in  the  character  of  surviving 
partner,  and  not  as  executor.     {Thovipson  v.  Waithman,  3  Drew.  628.) 

For  the  effect  before  this  act  of  a  payment  by  one  of  several  executors  as 
regards  his  co-executors,  see  Atkins  y.  Tredgold-,  2  B.  &  Cr.  23,  and 
Scholey  y.  Walton,  12  M.  &  W.  610. 

16.  In  citing  tbiB  act  it  shall  be  sufficient  to  use  the  expres- 
sion "  The  Mercantile  Law  Amendment  Act^  1856." 

17.  Nothing  in  this  act  shall  extend  to  Scotland. 


■^w 
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ABOLITION  OF  FINES  AND  RECOVERIES. 

3  &  4  William  IV.  cap.  74. 

An  Act  for  the  Abolition  of  Fines  and  Recoveries  (a),  and 

for  the  Substitution  of  more  simple  Modes  of  Assur- 

ance.*  [28th  August,  1833.] 


I.  Interpretation  clavse,  ».  1. 

II.  Finet  and  recoveries  abolUhed,  s».  2,  3. 

HL  The  tenure  of  ancient  demesne,  ss.  4 — 6. 

IV.  The  amendment  of  fines  and  recoveries,  and  the  rendering  them 
valid  in  certain  cases,  ss.  7—12. 

V.  The  custody  of  the  records  of  fines  and  recoveries,  s.  18. 

VI.  Estates  tail  not  barrable  by  warranty,  s,  14. 

VIL  Disposition  of  lands  entailed,  ss.  15 — 21. 

Vni.  Definition  of  the  protector,  ss.  22 — 33. 

IX.  Powers  of  the  protector,  ss,  34 — 37. 

X.  Confirmation  of  voidable  estates  created  by  tenant  in  tail,  s.  38. 

XI.  Enlargement  of  base  fees,  s,  39. 

XEL  Modes  in  which  dispositions  of  land  under  this  act  by  tenants 
in  tail  are  to  be  effected,  ss.  40—49. 

Xm.  Estates  tail  in  copyholds,  ss,  50—54. 

XrV.  Bankrupts*  estates  tail,  ss.  55—69. 
XV.  Money  to  be  laid  out  in  lands  to  be  entailed,  ss.  70—72. 

XVL  The  inrolment  of  deeds,  ^c,  ss,  73—76. 
XVIL  Alienation  by  married  women,  ss.  77 — 91. 
XVin.  Ireland,  s.  92. 


I.  Interprbtation  Clause. 

1.  Be  it  enacted,  that  in  the  construction  of  this  act  the  word  Meaning  of  cer- 
"lands"  shall  extend  to  manors,  advowsons,  rectories,  mes-  t**^^*"^"* 
suages,  lands,  tenements,  tithes,  rents  and  hereditaments  of  any  ^u^^^ 
tenure  (except  copy  of  court  roll),  and  whether  corporeal  or 
incorporeal,  and  any  undivided  share  thereof,  but  when  accom- 
panied by  some  expression  including  or  denoting  the  tenure  by 
copy  of  court  roll,  shall  extend  to  manors,  messuages,  lands, 
tenements  and  hereditaments  of  that  tenure,  and  any  undivided 

*  This  act  does  not  extend  to  Ireland,  bnt  on  the  15th  Angost,  1884, 
the  statnte  4  &  5  Will.  4,  c.  92,  was  passed,  entitled  "  An  Act  for  the 
Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple 
Modes  of  Assurance  in  Ireland."  This  act  corresponds  in  most  particnlars 
^ith  the  English  statute.  The  general  period  nxed  for  the  Irish  act  to 
come  into  operation  was  the  3l8t  October,  1834,  instead  of  81st  December, 
1833. 
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share  thereof ;  and  the  word  '*  estate  "  shall  extend  to  an  estate 
in  equity  as  well  as  at  law,  and  shall  also  extend  to  any  interest, 
charge,  lien  or  incumbrance  in,  upon  or  affecting  lands,  either 
at  law  or  in  equity,  and  shall  also  extend  to  any  interest,  charge, 
lien  or  incumbrance  in,  upon  or  affecting  money  subject  to  be 
invested  in  the  purchase  of  lands  (6)  ;  and  the  expression  '*  base 
fee  "  shall  mean  exclusively  that  estate  in  fee  simple  into  which 
an  estate  tail  is  converted  where  the  issue  in  tail  are  barred,  but 
persons  claiming  estates  by  way  of  remainder  or  otherwise  are 
not  barred  (c)  ;  and  the  expression  "  estate  tail,"  in  addition  to 
its  usual  meaning,  shall  mean  a  base  fee  into  which  an  estate 
tail  shall  have  been  converted  ;  and  the  expression  "  actual 
tenant  in  tail "  shall  mean  exclusively  the  tenant  of  an  estate 
tail  which  shall  not  have  been  barred,  and  such  tenant  shall  be 
deemed  an  actual  tenant  in  tail,  although  the  estate  tail  may 
have  been  divested  or  turned  to  a  right  (d)  ;  and  the  expression 
"  tenant  in  tail "  shall  mean  not  only  an  actual  tenant  in  tail, 
but  also  a  person  who,  where  an  estate  tail  shall  have  been 
barred  and  converted  into  a  base  fee,  would  have  been  tenant 
of  such  estate  tail  if  the  same  had  not  been  barred  ;  and  the 
expression  "  tenant  in  tail  entitled  to  a  base  fee  "  shall  mean  a 
person  entitled  to  a  base  fee,  or  to  the  ultimate  beneficial  inte- 
rest in  a  base  fee,  and  who,  if  the  base  fee  had  not  been  created, 
would  have  been  actual  tenant  in  tail ;  and  the  expression 
"money  subject  to  be  invested  in  the  purchase  of  lands  "  shall 
include  money,  whether  raised  or  to  be  raised,  and  whether  the 
amount  thereof  be  or  be  not  ascertained,  and  shall  extend  to 
stocks  and  funds,  and  real  and  other  securities,  the  produce  of 
which  is  directed  to  be  invested  in  the  purchase  of  lands,  and 
the  lands  to  be  purchased  with  such  money  or  produce  shall 
extend  to  lands  held  by  copy  of  court  roll,  and  also  to  lands  of 
any  tenure,  in  Ireland  or  elsewhere  out  of  England,  where  such 
lands  or  any  of  them  are  within  the  scope  or  meaning  of  the 
trust  or  power  directing  or  authorizing  the  purchase ;  and  the 
word  "  person "  shall  extend  to  a  body  politic,  corporate  or 
collegiate,  as  well  as  aa  individual ;  and  every  word  importing 
the  singular  number  only  shall  extend  and  be  applied  to  several 
persons  or  things  as  well  as  one  person  or  thing  ;  and  every 
word  in&porting  the  plural  number  shall  extend  and  be  applied 
to  one  person  or  thing  as  well  as  several  persons  or  things  ; 
and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male  ;  and  every 
assurance  already  made  or  hereafter  to  be  made,  whether  by 
deed,  will,  private  act  of  parliament  or  otherwise,  by  which 
lands  are  or  shall  be  entailed,  or  agreed  or  directed  to  be  en- 
tailed, shall  be  deemed  a  settlement ;  and  every  appointment 
made  in  exercise  of  any  power  contained  in  any  settlement,  or 
of  any  other  power  arising  out  of  the  power  contained  in  any 
settlement,  shall  be  considered  as  part  of  such  settlement,  and 
the  estate  created  by  such  appointment  shall  be  considered  as 
having  been  created  by  such  settlement  (e)  ;  and  where  any 
such  settlement  is  or  shall  be  made  by  will,  the  time  of  the 
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deftth  of  the  testator  shall  be  considered  the  time  when  such  8^4  WUl.  4, 
settlement  was  made  :  provided  always,  that  those  words  and  c.  74,  #.  1. 
expressions  occurring  in  this  clause,  to  which  more  than  one 
meaning  ia  to  be  attached,  shall  not  have  the  different  meanings 
given  to  them  bj  this  clause  in  those  cases  in  which  there  is 
anj  thing  in  the  subject  or  context  repugnant  to  such  construc- 
tion. 


Th«  ivlnciiMil 
objects  of  tills 
act. 


(«)  Hw  principal  objects  of  this  statute  are, — 

1st  To  abolish  fines  and  recoveries,  and  to  make  warranties  by  a  tenant 
ia  tail  no  longer  effectual  for  barring  entaila 

2nd.  To  enable  a  tenant  in  tail  to  make  an  effectoal  alienation  by  any 
deed  to  be  inroUed,  bj  which  a  tenant  in  fee  can  conyey. 

Srd.  To  make  the  beneficial  owner  of  an  estate  for  years  determinable  on 
hfe,  or  of  any  greater  estate  prior  to  an  estate  tail  nnder  a  settlement,  the 
protector  of  the  settlement  for  the  pnrpoae  of  consenting  to  a  disposition  by 
a  tenant  in  tail  in  remainder. 

4tfa.  To  repeal  the  statute  11  Hen.  7,  c  20,  restraining  tiie  alienation  by 
married  women  tenants  in  tail  of  lands  of  the  gift  of  their  hosbands,  ex- 
cept as  to  settlements  made  before  the  passing  of  this  act 

5tfa.  To  provide  new  methods  by  which  estates  tail  and  tnteresta  expect- 
ant thereon  may  be  barred,  as  weU  as  to  f  reebolda  as  copyholds. 

6tii.  To  repeal  the  Bankrupt  Act,  6  Geo.  4,  e,  16,  s.  65,  as  far  as  relates 
to  estates  tail,  and  to  give  to  the  commissioners  of  bankrupts  other  powers 
of  di^Kwing  of  the  estates  tail  of  bankrupts. 

7th.  To  repeal  the  statutes  89  &  40  Geo.  3,  c.  66,  and  7  Geo.  4,  c.  45; 
and  to  extend  the  sabstitute  for  fines  and  recoveries  to  the  caae  where 
money  is  directed  to  be  laid  oat  in  the  purchase  of  lands  to  be  settled,  so 
that  any  person,  if  the  land  were  purchased,  would  have  an  estate  tail 
therein. 

8th.  To  enable  married  women,  with  the  concurrence  of  their  husbands, 
to  dispose  of  lands  and  money  subject  to  be  inrested  in  lands,  and  to  release 
or  exting^h  any  interest  or  powers  as  if  sole  by  deeds  to  be  acknowledged 
by  them  before  judges  or  commissionerB. 

By  the  common  law,  before  the  stat  Westm.  2,  commonly  called  the  star  The  origin  of 
tute  De  Bonis  (13  Edw.  1,  c.  1 ),  there  were  two  kinds  of  estates  of  mherit-  «^^  <^- 
ance :  the  one  a  fee  simple  absolute,  where  lands  were  limited  to  a  man 
and  to  hia  hein  generally ;  and  the  other  a  fee  simple  conditUmaly  where 
lands  were  given  to  a  man  and  to  the  heirs  of  his  body.    (See  WUlion  v. 
Berkeley,  Plowd.  222-252;  2  Prest  on  Est  323—364.) 

The  estate  of  a  tenant  in  tail  grew  out  of  the  ancient  conve^oes  to  a 
man,  and  to  the  heirs  of  fats  body.  Under  such  a  conveyance,  it  was  held 
at  common  law,  that,  until  issue  bom,  the  gnmtee  had  not  the  absolute 
property  in  the  estate,  it  being  limited  by  the  grant,  not  to  his  general  heir, 
Dut  to  the  heirs  of  his  body ;  but  that  the  moment  issue  was  bom,  the  con- 
dition being  performed,  the  estate  became  absolutely  his  property  for  some 
purposes  (2  Bl.  Comm.  Ill),  and  he  could  dispose  of  it  in  the  same  manner 
as  if  he  had  held  it  in  fee  simple.  The  legislature,  however,  thoiT^^ht  fit  to 
interfere ;  and  by  the  statute  Be  Bonis  it  was  declared  that  the  will  of  the 
donor  or  grantor  should  be  observed,  and  that  an  estate  so  granted  to  a 
man  and  the  heirs  of  his  body  should  descend  to  the  issue,  and  that  he 
should  not  have  power  to  alienate  the  estate.    (3  Madd.  681,  632.) 

Two  things  are  essential  to  an  entail  within  the  statute  Be  Bonis,  One 
requisite  is,  that  the  subject  be  land  or  some  other  thing  of  a  reaZ  nature. 
The  other  requisite  is,  that  the  estate  in  it  be  an  inheritance.  Therefore 
neither  estates  pur  autre  vie  in  lands,  though  limited  to  the  grantee  and  his 
heirs  during  the  life  of  the  oestni  que  ffie^  nor  terms  for  years,  are  entaiUible 
any  more  than  personal  chattels;  because  as  the  latter,  not  being  either  in- 
terests in  things  real  or  of  inheritance,  want  both  requisites ;  so  the  two 
former,  thouffh  interests  in  things  real,  yet  not  being  also  of  inheritance, 
are  deficient  in  one  requisite.  However,  estates  pur  autre  vie,  terms  for 
yean,  and  personal  chattels,  may  be  so  settled  as  to  anawer  the  purposes  of 
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3^4  Will,  4,  fin  entftiled  estate,  and  be  rendered  inalieDable  almost  for  as  long  a  time  as 
0,  74,  «.  1.      if  they  were  entailable  in  the  strict  sense  of  the  word.    (Harg.  Co.  Litt.  20  a, 

n.  (6).    See  Feame,  496—501,  7th  ed.) 

Words  conferring  an  estate  tail  in  real,  giye  an  absolute  interest  in  per- 
sonal estate.  {Leventhorpe  y.  Ashhie,  Tndor's  Leading  Cases,  Cony.  763, 
2nd  ed.)  As  to  chattels  settled  by  reference  to  limitations  of  real  estate  in 
strict  settlement,  see  liOrd  Olenorohy  y.  Botville,  1  White  &  Tudor,  L.  C, 
Ea.1. 

l^ands  in  ancient  demesne  were  held  according  to  the  custom,  which  was 
that  each  tenant  should  hold  to  him  and  the  heirs  of  his  body  with  reversion 
to  the  lord,  but  that  ever^  tenant  might  by  deed  alien  to  any  person  to  hold 
to  him  and  the  heirs  of  his  body  with  remainder  to  the  lord,  on  first  obtain- 
ing the  lord's  licence,  which  by  custom  was  also  always  granted  on  payment 
of  a  year's  rent.  It  was  held  that  such  lands  were  not  within  the  operation 
of  the  statute  De  DanU.  {Oressmell  y.  Hawkins,  3  Jur.,  N.  S.  407.) 
Copyholds  cannot  be  entailed,  except  by  custom.  (3  Rep.  8 ;  2  Bl.  Comm. 
113.)  As  to  evidence  of  such  a  custom,  see  Ooold  y.  White,  Kay,  683. 
(See post,  note  to  section  60.)  And  if  an  annuity  be  granted  out  of  personal 
estate  to  a  man  and  the  heirs  of  his  body,  it  is  a  fee  conditional  at  common 
law,  and  there  can  be  no  remainder  or  further  limitation  of  it ;  and  when 
the  grantee  has  issue,  he  has  the  full  power  of  alienation,  and  of  barring 
the  possibility  of  its  reverting  to  the  grantor  by  the  failure  of  the  issue  of 
the  grantee.    (2  Yea  sen.  170 ;  1  Br.  C.  C.  325.) 

Quasi  entails  of  A  quasi  estate  tail  in  lands  held  pur  autre  vie  may  be  barred  by  deed, 

pMtates pur  au/r«     surrender  or  even  by  articles  {Ouy  v.  Mannock,  2  Eden,  339 ;  see  16  Yes. 

^^'  313 ;  Coop.  C.  C.  178 ;  1  Mer.  666;  see  Lynch  v.  Nelson^  I.  R,  6  Eq.  192); 

but  not  by  mill  {Hopkins  v.  Ramad^e,  Batty,  366;  1  Sch.  &  Lef.  281; 
1  Ball  &  B.  77;  but  see  6  T.  R.  292,  contrh).  So  by  the  surrender  and 
renewal  of  a  lease  for  lives  by  the  first  quasi  tenant  in  tail  of  it,  even  with- 
out the  concurrence  of  the  trustees,  he  may  acouire  the  absolute  ownership 
of  the  lease.  {Blake  v.  Blake,  1  Cox,  266;  3  JP.  Wms.  10,  note  1,  by  Cox. 
See  Coop.  C.  C.  184,  186.)  But  a  quasi  tenant  in  tail  in  remainder  of  an 
estate  pur  autre  vie,  after  an  estate  for  life  to  some  other  person  with 
remainder  over,  could  not  b^  his  own  act.  by  fine  or  otherwise,  in  the  lifetime 
of  the  tenant  for  life  and  without  his  concurrence,  bar  the  remainders  over. 
{Slade  y.  Pattison,  6  Law  J.  (N.  S.)  Chan.  61,  aflirmed  on  appeal  to  the 
Lords  Commissioners,  July,  1835.  See  Wastneys  v.  Chappell,  3  Br.  F.  C. 
60;  Edwa/rds  v.  Champion,  3  D.,  M.  &  G.  202.)  So  where  an  estate  pur 
autre  vie  is  limited  to  one  for  life  with  remainder  over,  there  the  first  taker 
cannot  bar  the  remainder,  unless  the  remainderman  in  tail  joins.  (Zofo  y. 
Barron,  8  P.  Wms.  262 ;  Oshrey  v.  Bury,  1  Ball  &  B.  63.) 

The  statute  8  &  4  Will.  4,  c  74,  has  not  altered  the  law  with  respect  to 
quo>si  entails  in  estates  pur  a^tre  vie,  or  in  mere  chattels.  (See  Shelf ord  on 
Wills,  pp.  89,  90.)  A  person  cannot  by  will  bar  a  qu^isi  entail  and  the  re- 
mainders over.  (^Campbell  v.  Sandys,  1  Sch.  &  L.  281;  Cresswell  v.  Han}- 
kins,  3  Jur.,  N.  S.  408.  See  Doe  d.  Lake  y.  Luxton,  6  T.  R.  292.)  A  quasi 
tenant  in  tail  in  possession  of  such  an  estate  has  full  power  over,  and  may, 
by  any  act  inter  vivos,  deal  with  the  estate  precisely  as  if  there  never  had 
been  any  settlement ;  but  a  quasi  tenant  in  tail  in  remainder  cannot,  with- 
out the  concurrence  of  the  tenant  for  life,  defeat  the  subsequent  remainders. 
But  if  he  alien  with  the  consent  of  the  tenant  for  life,  or  obtain  a  renewal 
with  his  concurrence,  or  if  the  tenant  for  life  procures  a  renewal,  and  then 
conveys  to  the  quasi  tenant  in  tail,  this  will  be  sufficient  to  bar  the  quasi 
entail.  If  a  fuasi  tenant  in  tail  in  remainder  executes  a  conveyance  for 
valuable  consideration,  but  without  the  concurrence  of  the  tenant  for  life, 
and,  surviving  the  tenant  for  life,  lives  until  a  period  at  which  he  was 
•iearly  capable  of  barring  the  entail,  it  was  questioned  whether  such  alien- 
ation shall  operate  to  bar  the  remainders  over.  {Allen  y.  Allen,  2  Dm.  8c 
War.  307 ;  1  Con.  &  L.  427 ;  1  CI.  &  Fin.  427.  See  Pickersgill  v.  Orep, 
81  L.  J.,  Ch.  394.)  A  father,  tenant  for  life  and  his  son,  quasi  tenant  in 
tail  in  remainder  of  a  renewable  freehold,  joined  in  executing  a  deed  whereby 
the  father  granted  the  lands  for  a  term  of  one  hundred  years  by  way  of  mort- 
gage, and  conferred  upon  the  mortgagee  a  power  of  sale  of  the  whole  quasi 
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fee,  and  also  of  obtaining  renewals  to  himself.  Held  that  the  gMoH  entail 
was  baned  by  the  deed.  (  Walsh  y.  Studdert,  I.  R.,  5  C.  L.  478.)  A  fee 
&nn  grant  under  the  Renewable  Leasehold  Conyerrion  Act  (Ireland),  12 
&  13  Vict.  c.  105,  executed  to  a  gna$i  tenant  in  tail  in  possession  of  a 
renewable  freehold  bars  the  quasi  entail  and  the  remainders  orer.  (^Morris 
T.  MarriSj  I.  R.,  6  C.  L.  73. ) 

Entailed  states  were  made  by  the  statute  De  Bonis  inalienable,  and 
neither  the  issue  nor  the  remaindermen  could  be  barred  ;  that  consequence 
was  soon  found  by  experience  productive  of  great  inconveniences,  by  pre- 
Tentin^  forfeitures  of  estates,  and  taking  away  the  power  of  raising  money 
upon  them  for  the  purposes  of  trade  and  oommeree,  or  as  a  provision  for  the 
younger  children  of  families.  And  soon  after  the  passing  of  that  statute, 
wMch  it  was  found  impracticable  to  repeal,  means  were  devised  for  break- 
ing through  it,  by  common  recoveries,  which  were  first  established  by  a 
jidicial  determination  in  Talta/rum^s  case,  ( 12  £dw.  4, 19 ;  Hardr.  209 ; 
WiUesi,  Beip,  452;  Tudor's  L.  C.  Out.  605,  2nd  ed.)  Common  recoveries 
were  considered  only  as  common  assurances,  and  not  at  all  as  real  trans- 
actions, being  conveyances  on  record  borrowed  from  the  ecclesiastics  (who 
invented  them  to  evade  the  statutes  of  mortmain)  in  order  to  give  a  tenant 
in  toU  an  absolute  power  to  dispose  of  his  estate,  as  if  he  were  tenant  in 
fee  simple.  (Willes,  Rep.  448,  551 ;  5  J.  B.  Moore,  607;  5  T.  R.  109,  n. 
See  Shelf ord  on  Mortmain  and  Charities,  pp.  12, 13.)  As  a  common  re- 
covery pursued  the  forms  of  a  real  action,  it  was  absolutely  necessary  that 
the  vouchee  against  whom  the  judgment  was  obtained  should  have  been 
living  on  the  day  when  such  judgment  was  given  by  the  court,  for  otherwise 
the  judgment  was  erroneous.  { Broome  y.  J^an,  3  Burr.  1595;  S.  C,  1  Bl. 
Rep.  496,  526;  6  Br.  P.  C.  333;  2  Saund.  42.)  The  necessary  informar 
tion  on  this  subject  will  be  found  in  Cruise's  Dig.  yol.  5;  1  Preston's  Con- 
vey.; Coyentiy's  Treatise  on  Common  Recoveries;  Sheppard's  Touchst., 
by  Preston ;  Boe  d.  Lumley  y.  Eckrl  of  Sea/rhoroughy  3  Ad.  &  £11.  1.) 

The  law  respecting  fines  and  recoveries  is  every  day  becoming  of  less 
practical  application ;  but  some  knowledge  upon  that  subject  is  still  re- 
quired in  the  inyestigation  of  titles,  and  will  leisd  to  the  better  understand- 
ing of  this  statute.  The  general  objects  of  fines  and  recoveries  being  clearly 
expUuned  in  the  first  report  of  the  commissioners  of  real  property,  some 
extracts,  with  some  variations  and  references,  are  added  in  the  following 
note:  — 

**  A  fine  in  its  origin  was  an  amicable  composition,  by  leave  of  the  king 
or  his  justices,  of  any  actual  suit,  whereby  the  lands  were  acknowledged  to 
be  the  right  of  one  of  the  parties,  and  at  common  law  all  persons  were 
barred  by  it  who  did  not  claim  within  a  year  and  a  da^.  The  safe  title 
acquired  by  this  process  led,  it  is  supposed,  to  the  practice  of  transferring 
laiuls  by  means  of  a  fictitious  suit  of  the  same  nature  as  the  real  suit  above 
alluded  to.  This  is  the  origin  of  fines,  which,  before  this  statute,  subject 
to  certain  modifications  mfde  from  time  to  time  by  statutes,  had  been  in 
use  for  centuries.  The  bar  by  non-claim  after  a  year  and  a  day  on  fines  at 
common  law  was  taken  away  by  the  statute  34  Edw.  3,  c.  16.  The  statutes 
1  Rich.  3,  c  7,  and  4  HeiL  7,  c.  24,  have  declared  that  a  fine  proclaimed  in 
four  successive  terms,  the  first  proclamation  being  made  in  the  term  in 
which  the  fine  is  engrossed,  shall  oj>erate  as  a  bar  by  non-claim  at  the  end 
of  five  years  after  the  last  proclamation,  but  with  a  certain  limited  extension 
of  time  in  the  cases  of  infancy,  covertmre,  lunacy,  and  absence  beyond  seas; 
and  by  the  latter  statute,  and  ^e  statute  32  Hen.  8,c.  36,  the  further  effect 
of  barring  estates  tail  was  given  to  fines  levied  with  proclamations.  The 
two  last  statutes  gave  rise  to  a  distinction  between  the  fines  levied  vdth 
proclamations  and  fines  levied  without  proclamations,  the  latter  being  fines 
at  common  law,  and  having  those  effects  only  which  fines  had  immeSately 
after  the  passing  of  the  stetnte  84  Edw.  3,  c.  16. 

**  There  were  four  sorts  of  fines,  viz.,  1st,  a  fine  *Sur  oonuzance  de  droit 
eome  oeo,  ^c,;'  2ndly,  a  fine '  Sur  eonuzance  de  droit  tantum;*  3rdly,  a  fine 
'Sur  concessit;*  and  4thly,  a  fine  *Siir  done  grant  et  render.*  The  first  and 
third  were  those  in  general  use ;  the  second  was  sometimes  used,  but  the 
same  purposes  could  not  be  attained  either  by  the  first  or  third.  The  fourth 
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8^4  Will,  4,  had  become  obsolete.   The  first  was  always  levied  with  proclamations^  and 
e.  74,  i,  1.      80  it  eeems  was  the  fourth  fine.    Bat  the  aecood  and  third  were  nsoally 
levied  without  proclamations. 

•(  The  three  principal  uses  to  which  fines  were  applied  were,  to  bar  estates 
tail,  and  enable  a  tenant  in  tail  to  acquire  or  pass  a  base  fee  determinabie 
on  the  failure  of  the  issue  in  tail  (see  stat.  82  Hen.  8,  c.  36),  to  gain  a  title 
bj  non-claim  (see  ante,  pp.  147, 148 ;  Daviet,  dem.,  Lowndeiy  ten.,  7  Soott, 
N.  K.  141),  and  to  pass  the  estates  and  bar  tlie  rights  of  married  women. 
The  interest  of  a  married  woman  in  copyhold  estates  would  not  pass  by  a 
fine.  {Life  Auoeiation  of  Seotland  y.  SOdall,  8  D.,  Y,  &  J.  74.  See  note 
to  section  91, jp<wf.)  For  the  first  two  objects  the  first  fine  was  usually 
resorted  to.  The  last  object  was  often  aooompUshed  by  the  first  fine,  some- 
times by  the  second,  but  more  frequently  by  the  third,  which  was  usually 
resorted  to  for  conveying  the  li&  estates  and  interests  of  married  women, 
and  for  creating  terms  of  years  to  bind,  by  way  of  estoppel,  their  contingent 
or  executory  or  other  estates  and  interests.*'    (See  Co.  Litt.  121  a,  n.) 

By  marriage  settlement,  dated  in  1815,  renewable  leaseholds  for  years  were 
conveyed  to  trustees  upon  trust  to  renew,  &c,  and  then  in  trust  for  J.  B.,  the 
husband,  for  life ;  remainder  to  raise  certain  sums  in  certain  events,  idiich 
happened ;  remainder  to  the  intended  wife  for  life ;  remainder,  in  the  events 
which  happened,  to  the  wife  absolately.  By  another  indentnre  of  re-settle- 
ment, dated  in  1828,  recitine  the  settlement  and  that  the  leaseholds  had 
been  renewed,  and  were  then  held  for  twenty-one  rears  from  1821,  and  that 
there  was  no  issue  nor  probability  of  issue,  the  husband  and  wife  covenanted 
to  levy  a  fine  iur  ooneesserunt  of  the  leasehold  hereditaments,  which  was  to 
enure  to  vest  them  in  a  new  trustee,  to  extinguish  a  trust  in  the  original 
marriage  settlement  for  raising  a  sum  of  money,  but  subject  to  all  the  other 
trusts  in  the  marriage  settlement  anterior  to  the  trust  for  the  wife;  and  sub- 
ject, as  aforesaid,  to  enure  to  the  new  trustee  **  during  all  the  rest,  residue 
and  remainder  of  the  said  term  of  twenty-one  years  from  1821,  so  lately 
granted;''  nevertheless  upon  trust  for  the  husband  absolutely.  The  hus- 
band died  in  1831,  the  leasehold  hereditaments  having  been  again  renewed 
in  the  interim.  The  wife  survived  the  year  1842,  and  died  in  1858:  it  was 
held,  that  the  leaseholds  and  all  renewals  of  the  said  lease  were  bound  and 
conveyed  as  against  the  wife  surriving,  by  the  indenture  of  1823,  and  the 
fine  levied  in  pursuance  thereol  (Dickens  v.  Uathamk,  1  Jur.,  K.  S.  916; 
24  L.  J.,  Chanc.  601 ;  3  W.  R.  504.) 

*'  A  fine,  according  to  the  sort  used,  would  also  produce  the  following 
effects :  it  would  operate  by  estoppel  in  other  cases  beside  the  one  above 
noticed  (see  note  to  section  20, post);  it  would  operate  as  a  confirmation  of 
all  prior  defeasible  estates  or  charges  made  by  the  party  levying  it;  it 
wonid  release  or  extinguish  rights,  interests  and  powers  (see  note  to 
section  34^  post) ;  it  would  destroy  or  extinguish  contingent  remainders 
fiKid  executory  interests;  it  would  create  a  discontinuance  when  levied  by  a 
tenant  in  tail  In  possession  (see  ante,  p.  229);  it  would  revoke  devises 
{Doe  d.  Dilnot  v.  Dilnot,  2  Bos.  &  P.,  N.  R.  401),  and  when  levied  by  a 
tenant  for  life  or  in  tail  after  possibility  of  issue  extinct,  or  by  a  tenant 
for  years,  or  by  a  copyholder,  it  would  produce  a  forfeiture;  and  when 
levied  by  a  tenant  in  tail,  with  the  immediate  remainder  or  reversion  in  fee 
to  himself,  the  base  fee  acquired  by  the  fine  would  merge  in  the  remainder 
or  reversion,  which  would  immediately  become  an  estate  in  possession,  and 
all  the  estates  and  charges  made  on  the  remainder  or  reversion,  not  only  by 
the  tenant  in  tail  himself,  but  also  by  those  who  were  previously  entitled  to 
the  remainder  or  reversion,  would,  in  consequence  of  the  merger,  be  let 
into  possession,  and  become  immediately  available."  (See  note,  section  39, 
post.    As  to  discontinuance,  see  ante,  p.  229.) 

In  order  that  a  fine  levied  by  a  tenant  in  tail  might  operate  as  a  discon- 
tinuance to  the  reversioner,  the  tenant  in  tail  must  be  rightfully  in  posses- 
sion by  force  of  his  estate  tail  at  the  time  when  the  fine  was  levied. 
(Anderson  v.  Anderson,  7  Jur.,  N.  S!  1067;  30  Beav.  209.)  Therefore  a 
fine  levied  by  a  tenant  in  tail  in  remainder  expectant  upon  the  determina- 
tion of  an  estate  by  the  curtesy,  daring  the  existence  of  the  prerions  estate. 
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and  in  faToor  of  the  tenant  bj  the  cartesy,  was  held  not  to  work  a  dis-  3^4  WUL  4, 
continaanoe.    (/^.)  o.  74,  «.  1. 

In  ejectment  a  fine  is  no  eTidenoe  of  ownership  in  the  connaor;  and  

withont  proof  that  he  was  in  poesession^hen  it  was  lened,  it  is  no  evidence 
at  alL    (Brastinffton  y.  Llewellyn,  1  F.  &  F.  27.) 

"A  common  reooTeiy  was  a  judgment  in  a  fictitious  sait,  in  the  nature  of  Definition  of  a 
a  real  action,  bnmght  bj  the  demandant  against  the  tenant  of  the  freehold,  ^^^^J^^^ 
who  Tonched  some  peison  to  warrant  the  luids,  and  judgment  was  given  for  origin, 

the  demandant  to  recover  them  against  the  tenant,  in  consequence  of  the 
person  vonched,  or  the  person  last  vouched,  if  there  should  be  more  than 
one  vouchee,  making  default  in  defending  the  title  to  the  lands,  whidi  title 
he  was  supposed  to  have  warranted.  In  a  recovery,  the  regular  process  of 
a  real  action  was  pursued  throughout,  and  no  compromise  took  place  as  in 
a  fine.  Conmion  recoveries  were  invented  by  ecclesiastics  in  order  to  elude 
the  statutes  of  mortmain,  and  were  in  constant  nae  for  that  purpose  until 
efaecked  by  the  statute  Westminster  2,  13  Edw.  1,  c.  32.  In  consequence 
of  the  principles  laid  down  in  the  12  Edw.  4,  in  TaUarunCt  easef  a  common 
recovery  was  afterwards  applied  to  the  purpose  of  evading  the  statute  of 
Westminster  2, 13  Edw.  1.  c.  1,  commonly  called  the  statute  De  Doni9  Con- 
ditufnalibus,  by  virtne  of  which  the  old  common  law  estate  of  fee  simple 
conditional  was  abolished,  and  the  modem  estate  tail  was  introduced,  with 
ffDch  restrictions  that  the  tenant  in  tail  could  not  alienate  the  lands  entailed, 
nor  make  them  subject  to  his  debts  in  the  hands  of  his  successors,  nor 
were  they  liable  to  forfeiture  for  felony  or  treason,  the  last  of  which  inci- 
dents was,  in  those  disturbed  times,  considered  by  the  crown  as  a  serious 
evil.  In  the  long  interval  of  nearly  two  hundred  years  between  the  passing 
of  the  statute  De  DonU  and  the  application  of  recoveries  to  the  evading  of 
that  statute,  there  was  no  contrivance,  except  that  of  warranty  in  a  few  cases, 
bv  which  lands  entailed  could  be  unfettered.  During  that  interval  many 
attempts  were  made  in  parliament  to  procure  the  repeal  of  that  statute,  bat 
without  success,  on  account  of  the  nniform  opposition  of  the  great  landed 
poprietors.  Awkward  as  was  the  contrivance  of  a  recovery  for  unfettering 
lands  entailed,  yet  it  was  considered  a  great  boon  to  the  public,  because  it 
removed  the  mischiefs  which  arose  from  the  tendency  of  the  statute  De 
Donii  to  establish  perpetuities. 

"  The  principal  use  of  a  recovery  was  to  enable  a  tenant  in  tail  to  bar  not  Operation  of  a 
only  his  estate  tail,  but  also  all  remainders,  reversions,  conditions,  collateral  reooveiy. 
limitations  and  charges,  not  prior  to  the  estate  tail,  and  to  acquire  or  pass  a 
fee  ample  or  an  estate  commensurate  with  the  estate  of  the  settlor;  but  a 
reversion  vested  in  the  crown  could  not,  as  it  is  generally  understood,  be 
barred  by  a  recovery.    (See  section  18,  pott,  and  note.) 

"A  recovery  would  produce  other  effects,  viz.,  it  would  operate  by  estop- 
pel, when  suffered  without  a  proper  tenant  to  the  preedpe,  or  by  persons 
haring  contingent,  or  expectant  or  other  rights  or  interests,  or  by  expectant 
heirB,  and  in  some  other  cases  so  as  to  condade  the  parties  suffering  it  and 
all  persons  claiming  under  them,  except  issue  in  tail;  it  would  operate  as  a 
confirmation  of  all  prior  estates  or  charges  made  by  the  tenant  in  tail  who 
suffered  it.  ( See  note  to  section  38,  port.)  It  would  release  or  extinguish 
rights,  interests  and  powers;  it  would  destroy  or  extinguish  contingent 
remainders  and  executory  interests ;  it  would  work  a  discontinuance  to  the 
issue  in  tail,  if  not  duly  suffered  by  tenant  in  tail;  it  would  revoke  devises. 
{Doed,  Zu$hinfft(ni  v.  DUhop  of  Llandaff,  2  Bos<  &  P.,  N.  R.  491.)  It 
would  create  a  forfeiture  in  many  cases,  when  suffered  by  a  tenant  for  life, 
or  by  persons  not  having  the  freehold.  . 

*'  Although  it  was  not  usual  to  suffer  a  recovery,  except  when  it  was 
necessary  to  bar  entails  and  remainders  over,  yet  when  resorted  to  for  those 
purposes,  it  was  not  nnfrequently  made  use  of  at  the  same  time  to  convey, 
release,  bar  or  extinguish  the  estates,  rights,  powers  and  interests  of  married 
women  and  others. 

**  In  order  to  operate  as  a  bar  to  an  estate  tail,  and  the  remainders  and  Neceamry  partleii 
reversion,  it  was  necessary  that  a  proper  writ  should  be  brought,  and  that  to  a  reooT-eiy  for 
there  should  be  a  demandant,  tenant  and  vouchee.    The  writ  must  have  {JiTlid  waSSi. 
been  brought  by  the  demandant,  against  the  pers3n  who  had  the  immediate  acn. 
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8^4  Will,  4,  freehold,  who  was  technicallj  called  the  tenant  to  thepraHpe;  for  all  actions 
e.  74,  «.  1.  to  recover  the  seisin  of  lands,  to  be  effectaal,  mnst  oe  brought  against  the 
actnal  tenant  of  the  freehold.  Hence  a  tenant  in  tail,  who  had  not  him- 
self the  immediate  freehold,  must,  in  order  to  bar  by  a  recovery  the  entail 
and  the  remainders  and  reversion,  have  procared  the  concurrence  of  the 
person  who  had  the  immediate  estate  of  freehold.  In  consequence  of  the 
difficulties  which  frequently  occurred  in  procuring  a  conveyance  from 
lessees  for  lives  to  make  a  tenant  to  the  praoipe^  their  concurrence  was  dis- 
pensed with  by  the  stat.  14  Geo.  2,  c.  20  (21  Geo.  2,  c.  11,  Ireland);  and 
by  the  same  statute  the  person  entitled  to  the  first  estate  for  life,  or  other 
greater  estate  in  reversion  expectant  on  the  leases,  was  made  competent  to 
make  the  tenant  to  the  pracipef  and  was  for  that  purpose  considered  as 
having  the  immediate  estate  of  freehold.  The  common  law  required  that 
a  tenant  to  the  prtecipe  in  a  recovery  should  have  the  freehold  before  and  at 
the  time  of  judgment  given.  But  the  above-mentioned  stat.  14  Geo.  2, 
c.  20,  has  made  a  recovery  valid,  if  the  freehold  is  vested  in  the  tenant  to 
the  pracipe  before  the  end  of  the  term,  great  session,  session  or  assizes  in 
which  it  was  suffered,  notwithstanding  the  fine  or  deed  for  making  the 
tenant  to  the  praoipe  should  be  levied  or  executed  after  the  judgment  had 
been  ffiven  in  such  recovery,  and  the  writ  of  seisin  had  been  awarded. 
Thus  it  appears  that  the  legislature  had  relieved  common  recoveries  from 
one  of  the  requisites  in  real  adverse  suits,  and  in  doing  so  had  encumbered 
them  with  a  leffal  fiction.  In  a  recovery  by  a  tenant  in  tail,  it  was  neces- 
sary that  he  should  vouch  some  person  to  warranty.  If  the  writ  was 
brought  by  the  demandant  against  the  tenant  in  tail,  and  he  vouched  over 
another  person,  the  recoveir  only  barred  the  estate  tail,  of  which  the 
tenant  in  tail  was  then  seised,  and  the  remainders  and  reversion.  This  re- 
covery was  called  a  recovery  vnth  single  voucher.  If  the  writ  was  brought 
by  the  demandant  against  another  person  who  had  the  immediate  estate  of 
freehold,  and  that  person  vouched  the  tenant  in  tail,  and  he  vouched  over 
another  person,  the  recovery  barred  all  estates  tail  of  or  to  which  the  tenant 
in  tail  was  or  ever  had  been  seised  or  entitled,  and  the  remainders  and 
reversion.  This  recovery  was  called  a  recovery  with  double  voucher.  If 
there  were  two  estates  tail  existing  at  one  time  in  distinct  persons,  the  one 
being  derived  out  of  the  other,  a  recovery  with  treble  voucher  was  some- 
times suffered,  although  the  necessity  of  such  a  recovery  was  considered 
doubtful.  In  this  case  the  writ  was  brought  by  the  demandant  against 
some  person  who  had  the  immediate  estate  of  freehold,  not  being  eiwer  of 
the  tenants  in  tail,  and  that  person  vouched  the  tenant  of  the  derivative 
estate  tail,  who  vouched  over  the  tenant  of  the  original  estate  tail,  and  he 
vouched  over  another  person.  The  person  solely  vouched  or  last  vouched, 
was  always  some  officer  of  the  court  where  the  recovery  was  suffered,  and 
he  was  called  the  common  vouchee.  It  was  not  usual  to  suffer  a  recovery 
with  single  voucher.  In  the  case  of  a  recovery  with  double  or*  treble 
voucher,  the  person  having  the  first  estate  of  freehold  conveyed  it  to  a 
stranger  to  make  him  tenant  to  the  praoipe;  the  tenant  must  have  ap- 
peared in  court,  either  personally  or  by  attorney,  and  therefore  some  person 
in  the  habit  of  attending  the  court  where  the  recovery  was  suffered  was 
usually  made  the  tenant,  in  order  to  save  the  expense  and  delay  of  a  com- 
mission of  dedimus  potettatemf  which  must  have  been  incurred  if  the  tenant 
appeared  by  attorney.  It  was  not  necessary  that  the  demandant  should 
appear  in  court;  but  every  vouchee  must  have  appeared  in  court,  either  in 
person  or  by  attorney.  The  demandant  had  judgment  to  recover  the  land 
against  the  tenant,  and  the  tenant  had  judgment  to  recover  of  his  vouchee 
land  of  equal  value,  in  recompense  for  the  land  lost  by  his  default;  and  if 
there  were  several  successive  vouchees,  each  person  vouching  had  judgment 
to  recover  of  his  vouchee  in  like  manner.  The  supposed  recompense  in  value 
to  the  tenant  and  vouchee,  or  each  successive  vouchee  except  the  last,  was 
usually  assigned  as  the  reason  why  the  issue  in  tail  and  the  remainders  and 
reversion  were  barred  by  a  recovery. 
MischleCB  arblDg  "  In  consequence  of  its  being  required  that  the  tenant  to  the  praeipe 
frum  the  neoeaaity  should  have  the  freehold,  great  diMculties  were  frequently  thrown  in  the 
beins  iu^o  ***       way  of  barring  entails,  and  occasionally  serious  mischiefs  arose.    So  long 
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u  the  freehold  remained  in  the  tenant  for  life,  or,  if  there  sboald  be  no  3  4*  4  Will.  4, 
tHiant  for  life,  in  the  tenant  in  tail,  who  was  to  saffer  the  recovery,  there      c.  74,  «.  1. 

was  no  difficulty.    Bat  it  often  happened  that  the  freehold  was  in  a  trostee,   

or  had  been  alienated  by  the  tenant  for  life  or  tenant  in  tail,  and  the  person  tenant  to  the 
in  whom  it  was  Tested  conld  not  be  traced,  or  would  refuse  to  concur  in  P'Mcipe. 
making  the  tenant ;  sometimes  it  was  a  question  of  construction  whether 
the  freehold  was  Tested  in  trustees.  If,  under  the  impression  that  they  had 
not  the  freehold,  they  were  not  made  to  join  in  the  conveyance  to  the 
tenant,  the  recovery  may  be  void.  Not  unfreqnently,  from  omitting  to  in- 
vestigate the  title  when  a  recoTery  was  to  be  suffered,  or  from  some  other 
cause,  it  was  not  known  that  the  freehold  was  in  a  trustee,  or  that  it  had 
been  aliened,  and  from  ignorance  of  this  circumstance  the  recovery  was 
Tcdd.  These  mischiefs  could  only  be  remedied  by  obtaining  the  concur- 
rence of  the  person  in  whom  the  freehold  was  vested,  and  suffering  a  new 
recovery.  Ii  a  recovery  should  be  void  for  want  of  a  proper  tenant  to  the 
prmeipe,  and  the  defect  should  not  be  discovered  in  the  lifetime  of  the 
teoant  in  tail  who  suffered  it,  the  evil  was  incurable,  and  the  estate  might 
be  kwfc  by  the  persons  claiming  under  the  recovery.  (See  1  Prest.  on  Conv. 
^28.) 

^  When  a  tenant  in  tail  in  remainder  was  desirous  of  suffering  a  recovery, 
he  was  at  the  merer  of  the  person  having  the  freehold,  who  had  it  in  his 
power  to  withhold  his  assent.  There  were  instances  of  this  power  being 
abused,  and  of  the  person  having  the  freehold  extorting  from  the  remainder- 
man a  consideration  for  his  concurrence.  This  sometimes  occurred  when 
the  freehold  continued  in  the  first  tenant  for  life,  who  might  or  might  not 
be  connected  vrith  the  remainderman ;  but  it  more  frequently  occurred  when 
the  freehold  was  Tested  in  an  alienee,  who  was  generallv  a  stranger.  There 
were  cases  in  which  great  skill  and  caution  must  have  been  used  in  making 
the  tenant  to  the  pngeipe,  in  order  to  preserve  powers,  rights  and  interests, 
which  might  otherwise  be  prejudiced  or  extinguished,  as  the  following 
examples  vnll  show.  If  a  tenant  for  Uf  e  conveyed  to  a  tenant  to  the  prtBoipe 
to  enable  a  remainderman  in  tail  to  suffer  a  recovery,  he  would,  without 
caution,  have  extinguished  the  powera  annexed  to  his  estate  for  life,  and  let 
in  upon  his  own  estate  the  incumbrances  of  the  remainderman.  The  ex- 
pedients adopted  to  prevent  this  mischief  are  extremely  subtle  and  artificial. 
(See  note  to  section  34,  post.)  By  similar  expedients,  a  tenant  for  life  with 
a  contingent  remainder  in  tail,  either  to  himself  or  his  children,  might  assist 
a  remote  remainderman  in  tail  in  suffering  a  recovery  without  destroying 
the  contingent  remainder.  If  a  person  having  either  an  estate  tail  or  an 
estate  for  life,  with  a  contingent  remainder  to  his  children  (but,  as  not 
unfn»iuently  happened,  it  is  doubtful  which),  was  desirous  of  barring  his 
supposed  estate  tail  by  a  recovery,  but  at  the  same  time  wishes  to  prevent 
the  forfeiture  of  his  supposed  life  estate  and  the  destruction  of  the  contin- 
gent remainder,  a  different  contrivance,  no  less  artificial,  was  resorted  to. 
In  recoreries  of  copyholds,  most  of  these  precautions  were  unnecessary. 
After  the  demandant  had  obtained  judgment  in  a  recovery,  a  writ  of  seisin 
was  sued  out,  to  be  executed  by  the  sheriff  of  the  court  where  the  lands  lie, 
and  he  returned  that  he  had  executed  the  writ,  and  delivered  seisin  of  the 
lands  to  the  demandant.  But  this  was  a  false  return,  for  the  writ  was  never 
executed,  and  seisin  was  never  in  fact  delivered.  So  that  while  the  law 
required  that  the  demandant  should  recover  against  the  actual  tenant  of  the 
freehold,  when  he  had  recovered  the  lands,  it  failed  in  the  final  object  of 
the  action,  namely,  that  of  giving  him  possession.  Thus  the  suit  was  to 
commence  with  all  the  formalities  of  a  real  action,  but  to  end  with  dis- 
pensing with  the  only  object  of  those  formalities,  namely,  to  give  to  the 
demandant  die  lands  sued  for."  (^Firtt  Report  of  Commissioners  of  Ssal 
Property,  ordered  by  the  House  of  Commons  to  be  printed,  20th  May, 
1829,  pp.  20—26.) 

(Jb)  In  the  glossary  clause  of  the  Irish  act,  the  word  <'  estate"  is  made  to  Estate, 
extend  to  "  any  interest,  charge,  right,  title,  lien  or  incumbrance  in,  upon 
or  affecting  lands,  either  at  law  or  in  equity,  whether  present  or  vested,  or 
fvture  or  centinfent."    The  additional  words,  right  and  title,  were  pro- 
bably introdncedin  consequence  of  some  doubts  which  some,  asitis  conceived, 
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8  <('  4  Will.  4,   erroneonsly  entertained  whether  the  word  estate  would  comprehend  tho 
e,  74,  8.  1.       right  or  title  of  dower  of  a  married  woman.    (See  note  to  section  77,  pott.) 

As  to  this  definition  of  estate,  see  also  Bri^gt  v.  Chamberlain^  1 1  Hare,  74. 

Base  fee.  (^)  The  species  of  base  fee  here  defined  is  thas  described  by  Lord  Ooke: 

—Where  tenant  in  tail  bargains  and  sells  the  estate  to  another  and  his  heirsy 
and  afterwards  levies  a  fine  to  him  and  his  heirs  with  proclamations,  he  has 
an  estate  in  fee  simple  as  long  as  the  tenant  in  tail  has  heirs  of  his  body, 
derived  out  of  the  estate  tail;  this  being  an  inferior  and  subordinate  estate, 
a  remainder  or  reversion  maj  be  expectant  upon  it.  {Seymour^ $  eate^  10 
Uep.  97  b,  98  a ;  see  2  Ld.  Kajm.  1148 ;  Plowd.  657 ;  Co.  litt.  18 ;  Shep. 
T.  46, 108,  402;  8  Leon.  117;  1  Prest.  on  Estates,  431,  432.)  Thus,  sap- 
pose  A.,  being  tenant  in  tail  general,  levied  a  fine  with  proclamations,  the 
estate  tail  was  converted  into  a  base  or  determinable  fee,  which  would  sub- 
sist as  long  as  there  was  any  issue  inheritable  under  the  entail,  and  on  tho 
failure  of  such  issue,  the  person  next  in  remainder  after  the  estate  tail  was 
entitled  to  enter.  It  was  clearly  settled  that  a  release  or  bai^gain  and  sale 
by  a  tenant  in  tail  gave  a  base  fee^  voidable  by  the  issue  in  tail.  {Machel 
V.  Clark,  2  Ld.  Haym.  779;  &  C,  Salk.  619;  Com.  120;  7  Mod.  18;  11 
Mod.  19;  Goodright  d.  Tyrrell  y.  Mead,  3  Burr.  1703;  Seymour's  ease^ 
10  Rep.  96;  Doe  d.  Neville  v.  Rivers,  7  Term  Rep.  276.)  A  conveyance 
by  a  tenant  in  tail  without  a  disentailing  assurance  will  in  general  pass  a 
fee  determinable  by  the  entry  of  the  issue  in  tail.  (^Sturgis  v.  Morse,  2 
DeG.,F.  &  J.  231,  282.) 
Diyest.  id)  The  word  divest  signifies  nothing  more  than  a  mere  deprivation  of 

the  possession.  (Cow.  Diet.)  But  the  words  put  to  a  right  have  a  more 
extensive  signification,  as  they  mean  a  deprivation  not  only  of  the  posses- 
sion, but  also  of  the  right  of  possession;  for  when  an  estate  is  turned  to  a 
right,  the  owner  has  only  the  jus  proprietatis,  or  mere  right  of  property, 
which  could  not  be  regained  by  a  possessory^  but  only  by  a  real  action. 
(See  1  Burr.  107;  1  Taunt.  678,  688;  1  T.  R.  738;  Butl.  Co.  Litt.  289  a, 
n.(l).) 
Relation  of  ap-  (^)  It  has  been  established  ever  since  the  time  of  Lord  Coke  {Sir  Edward 

poiiitinent  to  deed    Clcrt^s  case,  6  Rep.  18),  that  where  a  power  of  ^pointment  over  real  estate 
creating  a  power,    jg  executed,  that  the  appointee  takes  under  him  who  created  the  power,  and 

not  under  him  who  executes  it.  The  estates  limited  in  default  of  and  until 
the  execution  of  the  power  are  defeated  by  an  appointment,  for  the  execu- 
tion of  a  power  is  the  limitation  of  a  use  under  and  by  the  effect  of  the 
instrument  by  which  the  power  was  reserved.  Thus  in  the  ordinary  case 
of  a  marriage  settlement,  with  a  power  to  tbe  tenants  for  life  of  leasing  for 
twenty-one  years,  when  the  tenant  for  life  executes  the  power,  the  effect  is 
not  technically  making  a  lease ;  but  such  lessee  in  fact  stands  precisely  in 
the  same  relation  to  afl  the  persons  named  in  the  first  settlement,  as  if  that 
settlement  had  contained  a  limitation  to  his  nee  for  twenty-one  years  ante- 
cedent to  the  life  estate  and  the  subsequent  limitations.  {Maundrell  y. 
Maundrell,  10  Ves.  266,  266  ;  see  Co.  Litt.  216  a,  241  a,  notes  bv  Bntl.) 
It  has  been  held,  that  a  right  of  dower,  which  had  attached  before  the 
execution  of  a  power,  was  defeated  by  an  appointment.  (Hay  v.  Pung,  5 
B.  &  Aid.  661 ;  6  Madd.  810.)  So  where  an  estate  was  limited  to  sach 
nses  as  a  purchaser  should  appoint,  and  subject  thereto,  to  the  usual  uses 
to  bar  dower,  an  appointment  made  under  the  power  would,  in  equity  as 
well  as  at  law,  overreach  any  judgments,  which  mi^ht  in  the  meantime 
have  been  entered  up  against  the  purchaser,  and  the  circumstance  that  the 
appointee  took  with  notice  of  the  judgments  would  make  no  difference  in 
this  respect.  (Skeeles  v.  Shearhj,  3  My.  &  Cr.  112;  8  Sim.  153;  Eaton  v. 
Sanxter,  6  Sim.  617;  Doe  d.  Wigan  v.  Jones,  10  B.  &  C.  469;  Tunstall 
y.  TrappSf  3  Sim.  300.)  An  important  alteration  has  been  effected  by  the 
sUtute  1  &  2  Vict.  c.  110,  s.  11  (3  &  4  Vict.  c.  105,  s.  19,  Ireland),  wiUi 
respect  to  defeating  judgments  by  the  execution  of  a  power,  for  that  statute 
authorizes  execution  against  the  real  estates  of  the  owner,  over  which,  at 
the  time  of  entering  up  judgment,  or  at  any  time  afterwards,  he  had  any 
disposing  power  which  he  might,  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit.  But  in  such  a  case,  if  the  appointee  is  a  pur- 
chaser or  mortgagee,  without  notice  of  the  judgment,  then  it  may  be  do- 
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fcftted  by  an  appointment,  in  consequence  of  the  5th  section  of  the  stat.    3^4  Will.  4, 


2  &  3  Vict  c.  11. 

An  exception  to  the  above  rnle,  that  the  appointee  takes  nnder  the  deed 
creating  the  power,  is,  where  the  person  executing  the  power  has  granted 
a  lease  or  any  other  interest,  which  he  may  do  by  virtue  of  liis  estate,  for 
then  he  is  not  allowed  to  defeat  his  own  act.  {Snape  y.  TuHon,  Sir 
W.  Jones,  392;  TeUand  y.  FielU,  Moore,  788;  Goodright  y.  Ckitovy 
DongL  477.)  Thus,  where  an  estate  was  limited  by  a  marriage  settlement 
to  trustees  to  the  use  of  the  settlor /i>r  2t/i9,with  remainders  over,  and  with 
a  power  to  the  settlor,  with  the  consent  of  the  trustees,  to  revoke  all  the  uses 
in  the  settlement,  and  the  settlor  having  granted  an  estate/(»r  his  onm  life 
in  the  settled  estate,  a  revocation  subsequent  thereto  of  all  the  uses  by  him, 
with  the  consent  of  the  tmstees,  will  not  affect  the  estate  granted  for  his 
life  for  a  valuable  consideration.  (  Goodright  v.  Cator  and  others,  Bougl. 
477;  see  Gilb.  on  Uses,  142;  Edwards  v.  Slater^  Hardr.  415;  Beg.  v.  Ellis, 
4  Exch.  652.) 

An  appointment  has  not  relation  in  point  of  time  so  as  to  make  the  ap- 
pointee take  from  the  time  of  the  creation  of  the  power ;  llins,  in  the  case 
of  ITke  Duke  of  Marlhorotigh  v.  Godolphin^  2  Ves.  sen.  61,  Lord  Sunder- 
land left  the  interest  of  30,000/.  to  his  wife  for  her  life,  and  the  principal, 
sfter  her  decease,  to  such  of  her  children  as  she  should  by  deed  or  will  ap- 

Kinl  By  her  will  she  appointed  2,000/.  to  Mr.  Spencer,  and  1,500/.  to 
idy  Morpeth,  who  both  died  in  her  lifetime.  It  was  contended  that  the 
appointment  related  back  to  the  time  of  Lord  Sunderland's  will,  which 
relation  would  overreach  the  death  of  the  two  parties,  who  were  aliyo  at  the 
time  of  the  death  of  the  testator,  Lord  Sunderland  :  and  then  it  wonid  be 
eonadered  as  vesting  in  them  in  their  lives.  But  Lord  Hardwlche  said, 
that  noting  vested  in  them  during  their  lives,  and  consequently  that 
nothing  was  transmissible  to  their  representatives  ;  because  every  person 
claiming  onder  the  execution  of  a  power  must  claim  not  only  according  to 
the  execution  of  the  power,  bnt  according  to  the  nature  of  the  instrument 
by  which  that  power  is  executed  ;  and  therefore  a  will  in  execution  of  such 
a  power  being  always  revocable,  it  is  not  complete  till  the  death  of  the  tes- 
tatrix, although  an  i^[>pointment  by  deed,  even  with  a  power  of  revocation, 
wonld  have  vested  the  sums  from  the  time  of  its  execution.  (See  1  Yes. 
sen.  139;  2  Yes.  sen.  612;  Lisle  v.  Lisle,  1  Br.  C.  C.  533.)  A  deed  of  ap- 
pointment of  lands  in  a  register  county  was  postponed  to  a  mortgage  made 
after  it^  which  was  registered  both  before  the  deed  creating  the  power  and 
the  appointment.  {Sera/tony,  Quinoey,  2  Yes.  sen.  413.)  It  is  in  general 
clear  where  a  party,  having  both  an  authority  and  an  interest,  does  an  act, 
purporting  an  intention  to  pass  the  interest,  he  shall  be  held  to  in^nd  that, 
and  not  to  exercise  his  authority.  (10  Yes.  258;  see  Sugd.  on  Powers, 
c.  5,  s.  6.) 


e,  74,  #.  1. 


n.  Fines  and  Recoveries  abolished. 

Abolition  Clause. 
8.  After  the  thirty- first  day  of  December,  one  thousand  eight  ^o  fine  or  reco- 
hundred  and  thirty-three,  no  fine  shall  be  levied  or  common  or  suffered  ifner 
recovery  suffered  of  lands  of  any  tenure,  except  where  parties  ^Sibw'mS*" 
intending  to  levy  a  fine  or  suffer  a  common  recovery  shall,  on 
or  before  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  have  sued  out  a  writ  of  dedimus,  or 
any  other  writ,   in  the  regular  proceedings  of  such  fine  or 
recovery  {f) ;  and  any  fine  or  common  recovery,  which  shall 
be  levied  or  suffered  contrary  to  this  provision,  shall  be  abso- 
lutely void. 

(/)  It  will  be  observed  that  no  time  is  prescribed  for  completing  the  fine 
or  recovery. 
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3Jfi  Will.  4, 
e.  74, «.  3. 

Penont  lUble 
after  81  st  De- 
cember, 1888,  to 
levy  flnet  or 
suffer  reooTcriei 
under  coreiumtA 
to  effect  the  pur- 
poees  lnteud«l  by 
mean*  of  tlii«  act ; 
but  in  any  case 
wbere  tbe  purpoM 
of  a  fine  or  reoo- 
Tcry  cannot  be  ao 
effected,  the  per- 
MHis  liable  to  levy 
fluee  or  suffer 
recoTerii  s  shall 
execute  a  deed 
which  shall  hare 
tbe  same  opera- 
tion as  the  fine  or 
reooTCT}'. 


Abolition  of  Fines  and  Recoveries. 
Provision  as  to  Covenants  to  levy  Fines,  S^c. 

m 

3.  In  case  any  person  shall,  after  the  thirtj-first  daj  of  De- 
cember, one  thousand  eight  handred  and  thirty- three,  be  liable 
to  levy  a  fine  or  suffer  a  common  recovery  of  lauds  of  anj 
tenure,  or  to  procure  some  other  person  to  levy  a  fine  or 
suffer  a  common  recovery  of  lands  of  any  tenure,  under  a 
covenant  or  agreement  already  entered  into  or  hereafter  to 
be  entered  into,  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty-four,  then  and  in  such  case,  if  all 
the  purposes  intended  to  be  effected  by  such  fine  or  reco- 
very can  be  efifected  by  a  disposition  under  this  act,  the  person 
liable  to  levy  such  fine  or  suffer  such  recovery,  or  to  procure 
some  other  person  to  levy  such  fine  or  suffer  such  recovery, 
shall,  after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  be  subject  and  liable,  under  such 
covenant  or  agreement,  to  make,  or  to  procure  to  be  made, 
such  a  disposition  under  this  act  as  will  effect  all  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery ;  but  if  some 
only  of  tbe  purposes  intended  to  be  effected  by  such  fine  or  re- 
covery can  be  effected  by  a  disposition  under  this  act,  then  the 
person  so  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to 
procure  some  other  person  to  levy  such  fine  or  suffer  such  reco- 
very as  aforesaid,  shall,  after  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  thirty-three,  be  subject  and 
liable  under  such  covenant  or  agreement  to  make  or  procure  to 
be  made  such  a  disposition  under  this  act  as  will  effect  such  of 
the  purposes  intended  to  be  effected  by  such  fine  or  recovery  as 
can  be  effected  by  a  disposition  under  this  act ;  and  in  those 
cases  where  the  purposes  intended  to  be  effected  by  such  fine  or 
recovery,  or  any  of  them,  cannot  be  effected  by  any  disposition 
under  this  act,  then  the  person  so  liable  to  levy  such  fine  or 
suffer  such  recovery,  or  to  procure  some  other  person  to  levy 
such  fine  or  suffer  such  recovery  as  aforesaid,  shaU,  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
thirty-three,  be  liable  under  such  covenant  or  agreement  to  exe- 
cute, or  to  procure  to  be  executed,  some  deed  whereby  the  per- 
son intended  to  levy  such  fine  or  suffer  such  recovery  shall 
declare  his  desire  that  such  deed  shall  have  the  same  operation 
and  effect  as  such  fine  or  recovery  would  have  had  if  the  same 
had  been  actually  levied  or  suffered ;  and  the  deed  by  which  such, 
declaration  shall  be  made  shall,  if  none  of  the  purposes  intended 
to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  dis- 
position under  this  act,  have  the  same  operation  and  effect  in 
every  respect,  as  such  fine  or  recovery  would  have  had  if  the 
same  had  been  actually  levied  or  suffered ;  but  if  some  only  of 
the  purposes  intended  to  be  effected  by  such  fine  or  recovery  can 
be  effected  by  a  disposition  under  this  act,  then  the  deed  by 
which  such  declaration  shall  be  made  shall,  so  far  as  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  cannot  be 
effected  by  a  disposition  under  this  act,  have  the  same  operation 
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and  efifect  in  every  respect  as  such  ^ne  or  recovery  would  have  3^4  WUl.  4, 
had  if  the  same  had  been  actually  levied  or  suffered.  e,  74, «.  8. 


m.  The  Tenure  of  Ancient  Demesne. 

Reversal  of  Fines^  8^c. 

4.  No  fine  already  levied  in  a  superior  court  of  lands  of  the  Pims  and  ivoo- 
tenure  of  ancient  demesne  which  hath  not  been  reversed,  and  ^JiJiiim2n«! 
DO  fine  hereafter  to  be  levied  of  lands  of  that  tenure,  shall,  upon  when  levied  or  ' 
a  writ  of  deceit  already  brought  by  the  lord  of  the  manor  of  !!lj!^!^art, 
which  the  lands  were  parcel,  the  proceedings  in  which  are  now  °^S"/S^ 
pending,  or  upon  a  writ  of  deceit  which  at  any  time  after  the  tniuoMweit,^ 
passing  of  this  act  may  be  brought  by  the  lord  of  the  said  S wwShw?now 
manor,  be  reversed  as  to  any  person  except  the  lord  of  the  said  pending,  or  by 
manor ;  and  the  court  shall  order  such  fine  to  be  vacated  only  JJ^fter^Ste 
as  to  the  lord  of  the  said  manor ;  and  every  such  fine  which  broaRht.  but  shaii 
may  be  reversed  as  to  the  lord  of  the  said  manor  upon  such  the^putiMtfotslo! 
writ  of  deceit  as  aforesaid  shall  still  remain  as  good  and  valid  "<>  pem>n8  cuim- 
against,  and  as  bindiug  upon,  the  conusors  thereof  and  all  per-  ^Vnot^eVmed 
sons  claiming  under  them,  as  such  fine  would  have  been  if  the  "« to  the  lord. 
same  had  not  been  reversed  by  such  writ  of  deceit  as  aforesaid  ; 
and  no  common  recovery  already  suffered  in  a  superior  court  of 
lands  of  the  tenure  of  ancient  demesne  which  hath  not  been  re- 
versed, and  no  common  recovery  hereafter  to  be  suffered  of 
lands  of  that  tenure,  shall,  upon  a  writ  of  deceit  already 
brought  by  the  lord  of  the  manor  of  which  the  lands  were 
parcel,  the  proceedings  in  which  are  now  pending,  or  upon 
a  writ  of  deceit  which  at  any  time  after  the  passing  of  this 
act  may  be  brought  by  the  lord  of  the  said  manor,  be  reversed 
as  to  any  person  except  the  lord  of  the  said  manor ;  and  the 
court  shall  order  such  recovery  to  be  vacated  only  as  to  the 
lord  of  the  said  manor ;  and  every  such  recovery  which  may 
be  reversed  as  to  the  lord  of  the  said  manor,  upon  such  writ  of 
deceit  as  aforesaid,  shall  still  remain  as  good  and  valid  against, 
and  as  binding  upon,  the  vouchees  therein,  and  all  persons 
claiming  under  them,  as  such  recovery  would  have  been  if  the 
same  had  not  been  reversed  by  such  writ  of  deceit  as  afore- 
said (  g). 

ig)  All  those  estates  which  are  called  in  Doomsday  Book  terra  regi4  Tenure  by  ancient 
were  manorg  belonging  to  the  crown,  being  part  of  its  ancient  demesne ;  a  demeene. 
great  portion  of  the  lands  comprised  within  those  manors  was  in  the  hands 
of  tenants  who  held  the  same  of  the  crown  by  a  pecaliar  species  of  socage 
tenure  which  has  long  been  known  by  the  appellation  of  aneient  demesne 
(4  Inst  269,  270),  which  can  only  subsist  in  manors  of  that  sort.  Whether 
ancient  demesne  or  not  can  only  be  determined  by  a  reference  to  Doomsday' 
Book.  (Dyer,  260;  2  Burr.  1046.  See  2  Scriven  on  Cop.  679—599,  4th 
ed. ;  Com.  Dig.  Ancient  Demesne ;  and  Third  Real  Property  Report  12, 
13.)  The  tenants  in  ancient  demesne  were  subject  to  certain  restramts,  and 
entitled  to  certain  immunities.  They  could  not  bring  or  defend  any  real 
action  touching  their  tenements,  except  in  the  lord's  court.  Hence  the  title 
to  lands  of  that  tenure  are  frequently  involved  in  considerable  difficulties, 
in  consequence  of  fines  or  recoveries  having  by  mistake  been  levied  or 
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3  <5*  ^  Tfl/^.  4,  saffered  in  the  Court  of  Common  Fleas.    (Seethe  Ilrgt  Report  of  the  Real 
e,  74,  *.  4.       Property  CommUsioners,  pp.  28,  29.) 


Fines  and  reco- 
▼eries  of  lands  In 
ancient  deineiine 
levied  or  suffered 
In  the  manor 
court,  after  other 
fines  and  reco- 
veries in  a  supe- 
rior court,  shall  be 
as  valid  as  if  tlio 
tenure  iiad  not 
been  changed. 


Fines  and  reco- 
veries shall  not  be 
invalid  in  other 
cases,  though 
levied  or  suffered 
in  courts  whose 
Jurisdictions  niay 
not  extend  to  the 
lands  therein 
comprised. 


Defect  of  Jurisdiction, 

6.  If  at  SDj  time  before  or  aflter  the  passing  of  this  act  a  fine 
or  common  recovery  shall  have  been  levied  or  suffered,  or  shall 
be  levied  or  suffered  in  a  superior  court,  of  lands  of  the  tenure 
of  ancient  demesne,  and  subsequently  to  the  levying  or  suffer- 
ing thereof  a  fine  or  common  recovery  shall  have  been  or  shall 
be  levied  or  suffered  of  the  same  lands  in  the  court  of  the  lord 
of  the  manor  of  which  the  lands  had  been  previously  parcel, 
and  the  fine  or  common  recovety  levied  or  suffered  in  such 
superior  court  shall  not  have  been  reversed  previously  to  the 
levying  of  the  fine  or  the  suffering  of  the  common  recovery  in 
the  lord's  court,  then  and  in  every  such  case  the  fine  or  com- 
mon recovery  levied  or  suffered  in  the  lord's  court  shall,  not- 
withstanding the  alteration  or  change  of  the  tenure  by  the  fine 
or  common  recovery  previously  levied  or  suffered  in  the  superior 
court,  be  as  good,  valid  and  binding  as  the  same  would  have 
been  if  the  tenure  had  not  been  altered  or  changed ;  and  that  in 
every  other  case  where  any  fine  or  common  recovery  shall  at 
any  time  before  the  passing  of  this  act  have  been  levied  or 
suffered  in  a  court  whose  jurisdiction  does  not  extend  to  the 
lands  of  which  such  fine  or  recovery  shall  have  been  levied  or 
suffered,  such  fine  or  recovery  shall  not  be  invalid  in  conse- 
quence of  its  having  been  levied  or  suffered  in  such  court,  and 
such  court  shall  be  deemed  a  court  of  sufficient  jurisdiction  for 
all  the  purposes  of  such  fine  or  recovery ;  and  in  every  other 
case  where  persons  shall  have  assumed  to  hold  courts  in  which 
fines  or  common  recoveries  have  been  levied  or  suffered,  and 
such  courts  sliall  be  unlawful  or  held  without  due  authority,  the 
fines  or  common  recoveries  which  at  any  time  before  the  pass- 
ing of  this  act  may  have  been  levied  or  suffered  in  such  unlaw- 
ful or  unauthorized  courts  shall  not  be  Invalid  in  consequence 
of  their  having  been  levied  or  suffered  therein,  a&d  such  courts 
shall  be  deemed  courts  of  sufficient  jurisdiction  for  all  the  pur- 
poses of  such  fines  or  recoveries. 


Tenure  of  ancient 
demesne,  where 
suspended  or  de- 
stroyed by  fine  or 
recovery  in  a 
superior  court, 
restored  in  cases 
in  which  the 
rights  of  the  lord 
of  the  manor  shall 
have  been  recog- 
nized within 
twenty  years. 


Tenure  of  Ancient  Demesne  restored, 

6.  In  every  case  in  which  at  any  time,  either  before  or  after 
the  passing  of  this  act,  the  tenure  or*  ancient  demesne  has  been 
or  shall  be  suspended  or  destroyed  by  the  levying  of  a  fine,  or 
the  suffering  of  a  common  recovery  of  lands  of  that  tenure  in 
a  superior  court,  and  the  lord  of  the  manor  of  which  the  lands 
at  the  time  of  levying  such  fine  or  suffering  such  recovery  were 
parcel,  shall  not  reverse  the  same  before  the  first  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  thirty-four,  and  shall  not 
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bj  any  law  in  force  on  the  first  daj  of  this  session  of  parliament  3  4'  4  Will  4, 
be  barred  of  his  right  to  reverse  the  same,  such  lands,  provided  g.  74,  9.  6. 
within  the  last  tw^entj  years  immediately  preceding  the  first  day 
of  January,  one  thousand  eight  hundred  and  thirty-four,  the 
rights  of  ^e  lord  of  the  manor  of  which  they  shall  have  been 
parcel  shall  in  anj  manner  have  been  acknowledged  or  recog- 
nized as  to  the  same  lands,  shi^Il,  from  the  said  first  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  thirty-four,  again  be- 
come parcel  of  the  said  manor,  and  be  subject  to  the  same  heriots, 
rents  and  services,  as  they  would  have  been  subject  to  if  such 
fine  or  recovery  had  not  been  levied  or  sufiered  ;  and  no  writ  of 
deceit  for  the  reversal  of  any  fine  or  common  recovery  shall  be 
brought  aH^er  the  thirty -first  day  of  December,  one  thousand 
eight  hundred  and  thirty -three. 
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IV.  Thb  Amendment  of  Fines  and  Recoveries,  and  the 

B£NI>ERING  THEM  VaLID  IN  CERTAIN  CaSES. 

Errors  in  Fines, 

7.  If  it  shall  be  apparent,  from  the  deed  declaring  the  uses  Fines  made  vniid 
of  any  fine  already  levied  or  hereafter  to  be  levied,  that  there  is  ^'^hoiit  amend- 
in  the  indentures,  record,  or  any  of  the  proceedings  of  such  fine, 
any  error  in  the  name  of  the  conusor  or  conusee  of  such  fine, 
or  any  misdescription  or  omission  of  lands  intended  to  have 
been  passed  by  such  fine,  then  and  in  every  such  case  the  fine, 
without  any  amendment  of  the  indentures,  record  or  proceed- 
ings in  which  snch  error,  misdescription  or  omission  shall  have 
occurred,  shall  be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to 
have  been  passed  thereby,  in  the  same  manner  as  it  would 
have  done  if  there  had  been  no  such  error,  misdescription  or 
omission  (A). 

{K)  An  estate  stood  limited,  subject  to  a  life  estate,  to  five  persons,  as 
tenants  in  oommon  in  tail,  with  cross  remainders  between  them  in  tail.  One 
of  these  persons,  a  married  woman,  concurred  with  ber  hasband  in  a  deed 
mortgaging  her  fifth  share,  an.d  all  other  the  share  and  interest  to  which  she 
might  become  entitled  by  the  death  of  any  of  the  other  tenants  in  tail  with- 
out iasae ;  and  the  deed  contained  a  covenant  to  levy  a  fine  of  the  property 
expressed  to  be  conveyed  by  the  deed.  A  fine  was  levied  purporting  to  ex- 
tend only  to  the  fifth  share.  Afterwards  one  of  the  other  tenants  in  tail 
died  without  issue  and  without  b&vinfs;  barred  his  estate  tail :  it  was  held, 
that  there  was  an  error  in  the  fine  whi(£  was  cured  by  this  section,  and  that 
the  fine  was  effectual  as  to  one-fourth  and  not  as  to  one-fifth  only.  (^Life 
Agfociation  of  Scotland  v.  Siddal;  Cooper  v.  Green,  8  De  G.,  F.  &  J. 
68.) 

The  court  refused  to  amend  a  fine  by  substituting  for  the  name  of  one 
parish  mentioned  by  mistake  in  the  fine  the  name  of  another  parish  in  which, 
according  to  the  deed  to  lead  the  uses,  the  premises  were  situated ;  the  court 
observing,  that  if  the  application  were  acceded  to,  it  would  be  in  the  same 
situation  as  before  the  act,  and  be  called  on  to  amend  upon  every  convey- 
aneer's  doubt,  and  all  the  expense  would  be  incurred  which  the  act  was 
passed  to  prevent.  (Loeki/ngton,  dem.,  Shipley  and  wife^  conusors,  1  Bing. 
K.  C.  355.)    Fines  of  conusor's  lands  in  G.  and  any  other  adjoining  parish. 
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fines. 
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3  #  4  Will.  4, 
e.  74, 1.  7. 


11  ft  13  yict. 

C.70. 

Fines  levied  in 
the  Court  of 
Common  Pleas  to 
be  deemed  fines 
with  prodams- 
'tlons. 

Pending  pfrooeed- 
Jngs  not  to  be 
affected. 

Kot  to  extend  to 
fines  concerning 
lauds,  &c.  pos- 
sessed under 
adverse  titles,  &c. 
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were  amended  by  inserting  the  parish  of  R.,  an  adjoining  parish,  in  which 
the  conofior  had  land,  which  had  gone  according  to  the  de^  to  lead  the  ases. 
(^Ibtton,  dem.,  Vincentf  defor.,  5  Bing.  N.  C.  626.)  The  court  amended  a 
fine  levied  at  the  Carmarthen  Great  Sessions,  1830,  bj  indorsing  the  first 
and  third  proclamations  of  which  there  was  no  entry,  it  appearing  that  sach 
proclamations  had  been  made,  bat  the  entry  of  them  omitted  by  Uie  clerk  of 
the  conrt.  (Lloyd,  dem.,  Meholat,  defor.,  4  Bing.  N.  C.  633;  6  Scott,  865.) 
In  another  case  a  similar  amendment  was  made  of  a  fine  levied  in  1771,  at 
the  great  sessions  for  the  county  of  Cardigan,  upon  the  affidavit  of  the  clerk 
to  the  depnty-prothonotary  of  that  court  to  the  effect  that  the  proclamations 
were  always  duly  made  according  to  the  practice  of -the  court,  but  very  often 
not  registered,  and  on  the  affidavit  of  the  surviving  deforciant  that  Uie  fine 
was  intended  between  the  parties,  she  (the  survivor)  now  wishing  to  transmit 
a  good  title  to  a  purchaser,  and  although  no  affidavit  was  produced  of  the 
fact  of  the  proclamations  in  this  partic^ar  case.  (^Price  v.  Watkins^  6  Jur. 
170.)  A  fine  was  levied  at  the  autumn  great  sessions  held  for  the  county 
of  Cardigan  in  1830;  the  roll  of  fines  levied  at  those  sessions  was  then  pro- 
claimed, and  also  at  the  autumn  assizes  for  that  county  in  1881;  and  it 
appeared  that  the  fine  was  then  upon  the  proper  roll.  There  was  no  evi- 
dence as  to  any  proclamation  having  been  made  at  the  spring  assizes,  1831 ; 
and  there  was  no  indorsement  of  any  of  the  proclamations,  the  officer  whose 
duty  it  was  to  indorse  them  on  the  roll  having  omitted  to  do  so.  The  conrt 
allowed  the  proclamations  to  be  indorsed  by  the  clerk  of  the  peace,  into  whose 
hands  the  records  of  fines  for  the  county  of  Cardigan,  by  the  1 1  Geo.  4  &  1 
Will.  4,  c.  70,  came  on  the  death  of  the  late  deputy-prothonotary,  and  this 
after  an  ejectment  brought  to  recover  the  premises  comprised  m  the  fine. 
{Evans,  dem.,  Davit,  defor.,  3  Jur.  223;  6  Bing.  N.  C.  229;  7  Dowl.  P.  C. 
269;  6  Scott,  872.) 

The  Stat.  11  &  12  Vict  c.  70,  recites  that  notwithstanding  all  fines  levied 
in  the  Court  of  Common  Pleas  at  Westminster  previously  to  the  abolition 
of  fines  were  levied  with  proclamations,  yet  unnecessary  trouble  and  expense 
are  occasionally  incurred  by  parties  being  required  to  procure  evidence  of 
such  proclamations  having  been  in  fact  made,  and  enacts  that  all  fines  here- 
tofore levied  in  the  said  Court  of  Common  Pleas  shall  be  oondusivelj 
deemed  to  have  been  levied  with  proclamations,  and  shall  have  the  force  and 
efi^ect  of  fines  and  proclamations.  Sect.  2.  Provided  always,  and  be  it 
enacted,  that  nothing  herein  contained  shall  extend  to  or  affect  an^  pro- 
ceedings at  law  or  in  equity  pending  at  the  time  of  the  passing  of  this  act, 
31st  Aug.  1848.  3.  Provided  also,  and  be  it  enacted,  that  this  act  ^all  not 
extend  to  any  fine  heretofore  levied  of  or  concerning  any  lands,  tenements* 
or  hereditaments  which  at  the  time  of  the  passing  of  this  act,  31st  Aug. 
1848,  shall  be  actaally  possessed  or  enjoyed  by  an^  person  or  persons  under 
a  title  adverse  to  or  inconsistent  with  the  operation  of  such  fine  if  levied 
with  proclamations,  but  in  all  such  cases  it  shall  be  necessary  for  nil  parties 
alleging  that  such  fine  was  levied  with  proclamations  to  prove  such  allega- 
tion in  the  same  manner  as  if  this  act  had  not  been  made. 


Reoorerles  made 
valid  without 
amendment. 


Errors  in  Recoveries. 

8.  If  it  shall  be  apparent,  from  the  deed  making  the  tenant 
to  the  writ  of  entry  or  other  writ  for  sufifering  a  common  reco- 
verj  already  sufifered  or  hereafter  to  be  sufiTered,  that  there  is  in 
the  exemplification,  record,  or  any  of  the  proceedings  of  such 
recovery  any  error  in  the  name  of  the  tenant,  demandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  omission  of 
lands  intended  to  have  heen  passed  by  such  recovery,  then  and 
in  every  such  case  the  recovery,  without  any  amendment  of  the 
exemplification,  record  or  proceedings  in  which  such  error, 
misdescription  or  omission  shall  have  occuired,  shall  be  as  good 
and  valid  as  the  same  would  have  been,  and  shall  be  held  to 
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have  passed  all  the  lands  intended' to  have  been  passed  thereby,  8^4  Will  i, 
in  the  same  manner  as  it  would  have  done  if  there  had  been  no      g.  74,  s.  8. 
soch  error,  misdescription  or  omission  (t). 

(t)  A  reoorery  was  amended  under  this  section  bj  inserting  the  words  AmcDdment  of 
"right  of  free  warren^**  the  li^ht  having  always  gone  with  the  property  in  reooreries. 
qpestian,  and  the  deed  to  lead  uie  uses  conTeying  9\\  hereditaitaients.  (/i»  re 
mitden'M  Recovery,  4  Bing.  N.  C.  253;  5  Scott,  638.) 

In  the  exemplification  of  a  recorery,  the  name  of  the  tenant  was  inserted 
in  iht  place  of  that  of  the  demandant  and  vice  vertd :  it  was  held,  as  it  was 
apparent  npon  the  deed  how  it  was  intended  that  the  parties  should  be  de-    • 
scribed,  the  defect  was  remedied  by  this  section,  and  that  no  amendment 
vas  neoessazy.    ( Wiekeiu,  dem.,  Windiu,  ten.,  9  O.  B.  711.) 

In  a  recovery  the  court  of  C.  P.  will  not  allow  the  christian  names  of  the 
Toachee  (erroneonsly  traniposed  in  the  warrant  of  attorney)  to  be  made 
light,  amendments  never  beinff  allowed  in  that  instrument.  {Lamowt, 
TOQchee,  8  Scott,  666;  2  Bing.  N.  C.  297.)  Where  the  deed  to  lead  the  uses 
of  a  recovery  is  sufficient  to  cover  all  the  lands  intended  to  be  passed,  an 
spplication  to  amend  the  recovery  by  inserting  the  name  of  the  parish  is 
nnnecessary.  (^Re  Watkins,  9  Dowl.'  P.  C.  58.)  The  court  refused  to  per- 
mit an  old  recovery  to  be  amended  by  the  insertion  of  a  parish,  the  words 
of  the  deed  being  lar^  enough  to  embrace  it,  and  the  omission  being  con* 
seqnently  cured  by  this  section.    (Beam,  vouchee,  2  Scott's  N.  R.  83.) 

See  further,  as  to  the  amendment  of  fines  and  recoveries,  Cruise,  Dig. 
tit  XXXV.  c  6,  XXXVI.  c.  6}  2  Wms.  Saund.  94. 


Jurisdiction  to  amend  saved, 

9.  Provided  always,  and  be  it  further  enacted,  that  nothing  saving  jarMie- 
in  this  act  contained  shall  lessen  or  take  away  the  jurisdiction  ^ro^Mfor.'^ 
of  any  court  to  amend  any  fine  or  common  recovery,  or  any  pro- 
ceeding therein,  in  cases  not  provided  for  by  this  act. 

Defect  of  Tenant  to  the  Pradpe,  Non-inrolment  of  Bargain 

and  Sale. 

10.  No  common  recovery  already  suffered  or  hereafter  to  be  Reooveries  made 
safiered  shall  be  invalid  in  consequence  of  the  neglect  to  inrol  JJJJJ  Jh*^^. 
in  due  time  a  bargain  and  sale  purporting  to  make  the  tenant  gain  and  nie  u 
to  the  writ  of  entry  or  other  writ  for  suflFering  such  recovery,  »»ot  <>"iy  «"«>»«*• 
provided  such  recovery  would  have  been  valid  if  the  bargain 

and  sale  purporting  to  make  the  tenant  to  the  writ  had  been 
duly  enrolled. 

Defect  of  Legal  Tenant  to  Pracipe, 

11.  No  common  recovery  already  suffered  or  hereafler  to  be  Beooverim  in- 
suffered  shall  be  invalid  in  consequence  of  any  person  in  whom  Z!lJ!jJcl"of'tiSi 
an  estate  at  law  was  outstanding  having  omitted  to  make  the  not  being  proper 
tenant  to  the  writ  of  entry  or  other  writ  for  suffering  such  reco*  ^^^^^ntir 
very,  provided  the  person  who  was  the  owner  of  or  had  power  ™jjj^^ 
to  dispose  of  an  estate  in  possession,  not  being  less  than  an 
estate  for  life  or  lives  in  the  whole  of  the  rents  and  profits  of 
the  lands  in  which  such  estate  at  law  was  outstanding,  or  the 
ultimate  surplus  of  such  rents  and  profits,  after  payment  of  any 
charges  thereout,  and  whether  any  surplus  afler  payment  of 
such  charges  shall  actually  remain  or  not,  shall,  within  the 
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Eqaftable  fines 
ami  reooTerles. 


Requtsitefi  to 
make  good  tenant 
to  the  pneclpe. 


3  ^*  4  Will  4,  time  limited  for  making  the  tenant  to  the  writ  for  suffering 
c.  74,  <.  11.  gQch  recovery,  have  conveyed  or  disposed  of  such  estate  in 
possession  to  the  tenant  to  such  writ  (A) ;  and  an  estate  shall  be 
deemed  to  be  an  estate  in  possession  notwithstanding  there  shall 
be  subsisting  prior  thereto  any  lease  for  lives  or  years,  absolute 
or  determinable,  upon  which  a  rent  is  reserved,  or  any  term  of 
years  upon  which  no  rent  is  reserved  (/). 

(k)  Fioes  and  recoveries  were  levied  or  suffered  of  eqoitable  estates,  and 
had,  with  a  few  exceptions,  the  same  operation  as  they  wonld  have  had  if 
the  estates  had  been  le^al;  bat  neither  a  fine  nor  a  recoyerj  of  an  eqnitable 
estate  produced  a  forfeiture  of  a  particular  estate,  or  destroyed  contingent 
interests,  except  in  the  instance  of  a  recovery  suffered  by  an  equitable  tenant 
in  tail,  which  would  bar  the  entail,  and  all  interests  to  take  effect  on  the 
determination  or  in  derogation  thereof.  Fines  and  recoveries  of  eqaitablo 
estates  must  have  been  levied  and  suffered  in  the  same  courts,  and  with  the 
same  formalities,  as  those  of  legal  estates;  but  there  was  some  difference 
between  legal  and  equitable  recoveries,  so  far  as  regarded  the  tenant  to  the 
prcBoipe.    (See  Fint  Real  Property  Report^  p.  29.) 

it  had  been  established  that  an  eqnitable  estate  for  life  and  a  legal 
remainder  in  tail  would  not  unite,  so  as  to  make  a  good  recovery;  and  that 
in  order  to  make  a  good  tenant  to  the  prcccipe  there  should  have  been  a* 
legal  estate  for  life,  with  a  le<gal  remainder  in  tail,  or  an  equitable  estate 
for  life,  with  an  equitable  remainder  in  tail.  {Skapland  v.  Smithy  1  Br. 
C.  C.  76;  Salvin  v.  Thorntan,  Id.  73,  n.;  8.  0.  Ambl.  545.  See  Jveton  v. 
Pearman,  3  B.  &  C.  811;  4  B.  &  Ad.  55;  1  Collect.  Jurid.  214;  Doe  d. 
Ckidogan  v.  Ervart,  7  Ad.  &  Ell.  670. )  A  recovery  suffered  by  an  eouitable 
tenant  for  life  with  a  legal  remainder  in  tail  was  void.  Thus,  wnere  an 
estate  was  conveyed  to  a  purchaser  and  his  trustee  and  their  heirs,  to  the  use 
of  the  purchaser  and  trustee  and  the  heirs  and  assigns  of  the  purchaser  for 
ever,  it  was  held,  that  a  recovery  suffered  by  a  devisee  in  tail  under  the  will 
of  the  purchaser  after  his  death,  but  in  the  lifetime  and  without  the  con- 
currence of  the  trustee,  in  whom  the  legal  estate  of  freehold  for  life  wa3 
vested,  was  bad,  as  the  tenant  in  tail  had  no  legal  estate  in  her,  except  a 
remainder  in  tail  expectant  on  the  determination  of  the  trustee's  life  estate 
and  an  equitable  estate  during  his  life.  (8  B.  &  Cr.  799.)  But  an  equitable 
remainder  in  tail  might  have  been  barred  although  the  person  making  the 
tenant  to  the  pracipe  had  the  legal  estate.  (3  Yes.  125.)  Where  a  legal 
tenant  in  tail  conveyed  his  estate  to  a  trustee  or  mortgagee,  and  was  after- 
wards desirous  of  suffering  a  recovery,  the  concurrence  of  his  alienee  in 
making  a  tenant  to  thepraoipe  was  necessary,  and  the  recovery  wiUiont  it 
would  not  have  been  effectual.  But  this  rule  was  held  not  applicable  by 
analogy  to  trust  estates,  and  therefore  if  equitable  tenant  in  tau  with  equit- 
able remainder  over  conveyed  his  interest  to  another  person  and  his  heirs 
by  way  of  mortgage,  or  upon  such  trusts  as  left  the  ultimate  beneficial 
ownership  in  himself,  a  recovery  suffered  of  the  secondary  equitable  estate 
was  valid  without  the  concurrence  of  the  mortgagee  or  trustee  in  the  convey- 
anoe  making  the  tenant  to  the  pracipe,  {Noimille  v.  Cfreenwood,  Turn.  *& 
Buss.  26.    See  Caahorne  v.  Scarf e^  1  Atk.  608.) 

A  testator  who  was  entitled  to  the  equity  of  redemption  in  freehold  pre- 
mises, subject  to  a  mortgage  in  fee,  devised  the  premises  to  J.  P.  and 
another  as  trustees,  on  trust,  in  the  first  place,  out  of  the  rents  to  pay  off 
the  mortgage;  and  he  then  gave  102.  a  year  out  of  the  rents  in  the  events 
which  happened  to  E.  P.,  and  the  remainder  of  the  rents  to  J.  P.  and 
S.  M.  P.  equally;  and,  after  the  death  of  E.  P.,  he  devised  certain  parts  of 
the  premises  to  J.  P.  and  the  heirs  of  his  body.  S.  M.  P.  died  in  the  life- 
time of  E.  P. ;  J.  P.  then  joined  in  suffering  a  recovery  for  the  purpose  of 
barring  the  estate  tail;  but  neither  E.  P.  nor  the  next  of  kin  of  S.  M.  P, 
joined  in  making  the  tenant  to  the  pracipe:  it  was  held  that  the  con- 
currence of  E.  P.  was  not  necessary,  but  that  the  concurrence  of  the  next 
of  kin  of  S.  M.  P.  was  necessary,  and  that  the  recovery  was,  for  want  of 
such  concurrence,  invalid  as  to  one  moiety  of  the  premises.    (Penny  v.; 
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Alien,  7  Be  6.,  M.  &  6.  409;  3  Jar.,  N.  S.  278.)    The  eldest  son  and  heir    3^4  mil.  i, 
of  S.  M.  P.  was  in  poesession  of  the  rents  of  all  the  devised  premises,  and      o,  74,  «.  1 1. 

joined  in  respect  of  certain  parts  of  them  of  which  ho  was  himself  tenant  

in  tail  in  making  the  tenant  to  the  pngcipe.  The  court  refused,  in  the 
aheenoe  of  any  ouier  circumstances  tending  to  prove  it,  to  presume  a  sur- 
render to  him  of  S.  M.  P.'s  estate  pour  autre  vie,  or  to  regard  him  as  having 
a  title  to  it  by  general  occupancy.  (Tb.)  It  was  held,  that  there  could  be 
DO  general  occupancy,  whether  the  estate  pour  autre  vie  was  regarded  as 
legal  or  equitable,  and  that  the  person  beneficially  entitled,  and  not  the 
executor  or  administrator  of  S.  M.  P.,  was  the  proper  person  to  concur  in 
makii^  the  tenant  to  th» prteeipe.    (lb.) 

Lands  were  devised  (before  stat  7  Will.  4  &  1  Vict,  c  26)  to  L.  and  his 
heirs  in  tmst  to  permit  and  suffer  A.  to  take  the  rents  and  profits  daring 
A.'8  life,  **  with  this  proviso,  to  pay"  W.  out  of  the  same,  an  annuity  for  her 
life,  and  if  A.  died  before  W.,  to  permit  W.  to  enjoy  the  lands  for  her  life; 
and,  after  the  deaths  of  A.  and  W.  the  devisor  gave  and  devised  the  lands 
to  the  heirs  male  of  A.,  remainder  over.  A.  and  W.  both  survived  the  de- 
visor. A.  survived  W.,  and  after  W.'s  death  suffered  a  common  recovery. 
It  was  contended  that  A.  took  an  equitable  estate  only  for  his  life  under  the 
will,  with  a  legal  estate  tail  in  remainder  under  the  same  instrument,  and 
therefOTB  that  the  recovery  was  inoperative  to  bar  the  estate  tail  or  re- 
mainder over.  It  was  held,  that  assuming  L.  to  have  had  a  legal  estate 
during  W.'s  life,  A.  was  legal  tenant  in  tail  male  after  W.'s  death,  and 
that  the  recovery  barred  the  estate  tail  and  remainders.  {Adanit  v.  Adams, 
e  Q.  B.  860.) 

To  make  a  legal  tenant  to  the  precipe  it  was  absolutely  nccessaty  that 
there  should  be  possession  by  seisin  in  fact  or  in  law;  bat  the  equitable 
owner  never  had  the  legal  seisin,  often  not  the  actual  possession,  and  very 
frequently  not  even  the  right  to  call  for  either.  In  the  one  case,  if  it  were 
shown  that  the  possession  was  not  in  the  party,  and  consequently  would  not 
pass  from  him,  the  purpose  of  the  conveyance  was  frustrated,  no  legal  free- 
bold  being  acquired;  but  in  the  other  case  it' was  not  the  object,  nor  could 
ever  be  the  effect  of  the  conveyance,  to  transfer  the  possession,  but  only  to 
pass  the  equitable  interest;  and  therefore  an  equitable  recovery  was  held  to 
De  valid  though  the  tenant  in  tail  was  not  at  the  time  in  the  actual  receipt 
of  the  rents,  which  a  trustee  had  paid  over  to  others  under  a  decree  which 
was  afterwards  reversed.  (Lara  Grenville  v.  Blyth,  16  Ves.  224.)  The 
possession  and  the  right  to  it  are  presumed  to  go  together  till  the  contrary 
IS  shown,  and  the  rightful  owner  will  not  be  held  out  of  possession  nnloss' 
it  be  shown  that  some  other  person  has  adversely  obtained  possession  at  the 
time  of  executing  the  deed  making  the  tenant  to  the  preecipe,  (Pigott  v. 
r  Waller,  7  Ves.  122.)    Nothing  short  of  a  disseisin  or  intrusion  can  prevent 

the  freehold  in  law  from  remaining  in  the  party  entitled  to  it,  and  a  person 
not  having  an  estate  of  freehold  cannot  suffer  a  recovery,  though  in  pos- 
sesaon.  Where  a  tenant  in  tail  in  remainder  expectant  on  an  estate  for 
life  had  obtained  possession  of  the  settled  estate  under  a  judgment  in  an 
action  of  ejectment,  and  during  the  life  of  the  tenant  for  life  made  a  feoff- 
ment with  livery  of  seisin  to  a  third  part^  to  make  him  tenant  to  iheprw- 
eipe,  for  suffering  a  common  recovery,  in  which  the  tenant  in  tail  was 
vouched,  it  was  held  that  Ihe  taking  possession  under  the  judgment  in  eject- 
ment did  not  amount  to  a  disseisin  of  the  freehold,  as  there  was  no  tortious 
ouster  (see  Litt.  s.  279;  Ck>.  Litt.  153);  and  that  the  feoffment,  without  the 
concurrence  of  the  jointress,  did  not  make  a  good  tenant  to  the  prcecipe, 
and  that  the  recovery  was  void,  because  there  was  no  disseisin  of  the 
jointress,  nor  ouster  of  her  freehold ;  that  the  feoffment  was  made  really 
under  an  idea  of  having  a  right  to  suffer  a  recoverv,  and  not  with  an  inten- 
tion to  constitute  a  disseisin,  and  that  if  it  were  done  with  that  intention, 
it  amounted  to  a  feoffment  inform  only,  and  was  not  such  a  feoffment  as 
was  in  use  of  old ;  no  transmutation  of  the  possession  passed  by  it,  but  its 
object  being  secret  and  collusive,  it  ought  not  to  work  a  constructive  dis- 
seisin. {Taylor,  dem.,  Atkyns  v.  Horde,  1  Burr.  60;  Cowp.  689;  6  Br.  P. 
C.  683,  Toml.  ed.;  see  Butl.  Co.  Litt.  330  b,  n.)  It  is  a  general  rule  that 
nnleas  the  persons  entitled  to  the  actual  possession  of  the  land  concur  in  a 
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3  (f  4  Will,  4,    feoffment,  it  will  not  defeat  their  intei«8t.    (^Doe  d.  Maddoek  r.  Lyoiu,  3 
c.  74,#.  11.    B.  &C.388.), 

If  a  tenant  in  tail,  after  having  assigned  dower,  suffered  a  recovery  with- 
out the  concorrenoe  of  the  widow,  it  was  void  as  to  the  part  assigned,  for 
want  of  a  good  tenant  to  the prteoipe.  {Row  v.  Power,  2  Bos.  &  Fnl.  1.) 
Bat  a  dowress  who  had  not  entered  was  not  a  necessary  ^partj  to  a  recovery. 
(4  Br.  C.  C.  525.  See  Gilb.  Ten.  26;  5  Crn.  Dig.  p.  246,  pL  18.)  So  where 
tenant  in  tail  conveyed  his  estate  to  the  nse  of  himself  and  his  intended 
wife  for  their  lives,  with  remainder  to  the  heirs  of  their  bodies,  and  after 
marriage  the  hnsbiuid  alone  suffered  a  recovery,  it  was  held  to  ba^  but  a 
moiety,  and  to  be  a  severance  of  the  joint  estate.  ( Moody  v.  Moody,  Ambl. 
649.  See  Ck>.  Lltt.  187;  2  Br.  C.  C  180.)  So  where  there  were  two  joint 
tenants  of  a  manor,  and  a  writ  of  entry  of  the  whole  manor  was  brought 
against  one  of  them,  on  which  a  common  recovery  was  suffered,  it  would 
only  be  good  for  the  moiety  of  the  person  against  whom  the  writ  was 
brought,  but  as  to  the  other  moiety,  it  would  be  void  for  want  of  a  tenant 
to  the  praeipe.  ( }Vinohsttor't  case,  8  Rep.  1 ;  CoUyer  v.  Maton,  2  Brod. 
&  Bing.  685.)  The  above  clause  in  the  act  will  not,  it  is  conceived,  be 
applicable  to  cases  similar  to  the  three  last  cited. 

(t)  Allusion  has  been  already  made  to  the  stat.  14  Geo.  2,  c.  20,  which 
dispensed  with  the  concurrence  of  persons  holding  freehold  leases  in  making 
tenants  to  the  praeipe,    ( See  ante,  p.  804. ) 


Remedial  Clauses  qualified. 

Certain  cues  in         12.  Provided  always,  and  be  it  further  enacted,  that  where 
nooverteiittuu?     anj  fine  or  common  recovery  shall  before  the  passing  of  this 
b"^thta"**L*  ^*"*  *^'  have  been  wholly  reversed,  such  fine  or  recovery  shall  not 
^  be  rendered  valid  by  this  act ;  and  where  any  fine  or  common 

recovery  shall  before  the  passing  of  this  act  have  been  reversed 
as  to  some  only  of  the  parties  thereto,  or  as  to  some  only  of  the 
lands  therein  comprised,  such  fine  or  recovery  shall  not  be  ren- 
dered valid  by  this  act  so  far  as  the  same  shall  have  been  re- 
versed ;  and  where  any  person  who  would  have  been  barred  by 
any  fine  or  common  recovery,  if  valid,  shall  before  the  passing 
of  this  act  have  had  any  dealings  with  the  lands  comprised  in 
such  fine  of  recovery,  on  the  faith  of  the  same  being  invalid, 
such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act ; 
and  this  act  shall  not  render  valid  any  fine  or  common  recovery 
as  to  lands  of  which  any  person  shall  at  the  time  of  the  passing 
of  this  act  be  in  possession  in  respect  of  any  estate  which  the 
fine  or  common  recovery,  if  valid,  would  have  barred,  nor  any 
fine  or  common  recovery  which,  before  the  passing  of  this  act, 
any  court  of  competent  jurisdiction  shall  have  refused  to  amend  ; 
nor  shall  this  act  prejudice  or  affect  any  proceedings  at  law  or 
in  equity,  pending  at  the  time  of  the  passing  of  this  act,  in 
which  the  validity  of  such  fine  or  recoveiy  shall  be  in  question 
between  the  party  claiming  under  such  fine  or  recovery,  and 
the  party  claiming  adversely  thereto  ;  and  such  fine  or  recovery, 
if  the  result  of  such  proceedings  shall  be  to  invalidate  the  same, 
shall  not  be  rendered  valid  by  this  act ;  and  if  such  proceedings 
shall  abate  or  become  defective  in  consequence  of  the  death  of 
the  party  claiming  under  or  adversely  to  such  fine  or  recovery, 
any  person  who  but  for  this  act  would  have  a  right  of  action  or 
suit  by  reason  of  the  invalidity  of  such  fine  or  recovery  shall 
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retain  such  rights  so  that  he  commence  proceedings  within  six   3  f  ^  Will  4, 
calendar  months  after  the  death  of  such  party  (m).  c.  74,  #.12. 

(ot)  a  decision  In  the  Exchequer  Chamber  in  Ireland,  rereraing  the  deci- 
ncm  of  the  Queen's  Bench,  is  stated  to  hare  pnt  a  construction  npon  the  9th 
section  of  the  Irish  act  (which  is  the  same  as  the  12th  section  of  the  English 
act,  and  which  excepts,  ont  of  the  ])reTions  sections,  cases  where  anj  per- 
sno  at  the  passing  of  the  act  was  in  possession  in  respect  of  any  estate 
which  the  recoTenr,  if  Talid,  wonld  hare  barred),  which  does  not  seem  to 
be  warranted  bj  tne  words  and  intention  of  the  legislature.  (Sngd.  Sta- 
tutes, p.  187,  2nd  ed.;  Davies  y.  I^Arcy,  8  Ir.  C.  L.  Rep.,  N.  S.  617;  4  Ir. 
Ch.  Rep.,  N.  S.  87.) 


y.  CUSTOBT  OF  THB  RECORDS  OF  F1NE8  AND  ReOOTERIBS. 

IS.  After  the  thirtj-first  day  of  December,  one  thousand  ab  to  uie  reoonif 
eight  hundred  and  thirty-three,  the  records  of  all  fines  and  TcrieTin  th/*^    ' 
common  recoveries  levied  and  suffered  in  his  Majesty's  Court  oourtoofcommoa 
of  Common  Pleas  at  Westminster,  and  all  the  proceedings  minvter  amTLui. 
thereof,  shall  be  deposited  in  such  places  and  kept  by  such  cSSSof "piauTat 
persons  as  the  said  Court  of  Common  Pleas  shall  from  time  to  Dartiam,  after  the 
time  order  or  direct ;  and  the  records  of  all  fines  and  common  JJjJ^*^'  i>eoeinber, 
recoveries  levied  and  suffered  in  his  Majesty's  Court  of  Com- 
mon Pleas  at  Lancaster^  and  all  the  proceedings  thereof,  shall 
be  deposited  in  such  places  and  kept  by  such  persons  as  his 
Majesty's  justices  of  assize  for  the  county  palatine  of  Lancaster 
for  the  time  being  shall  from  time  to  time  order  or  direct ;  and 
^e  records  of  all  fines  and  common  recoveries   levied  and 
suffered  in  the  court  of  pleas  of  the  county  palatine  of  Durham, 
and  all  the  proceedings  thereof,  shall  be  deposited  in  such  places 
and  kept  by  such  persons  as  the  said  court  of  pleas  shall  from 
time  to  time  order  or  direct :  and  in  the  meantime  the  said 
records  and  proceedings  shall  remain  in  the  same  places  re- 
spectively where  they  are  now  deposited,  and  be  kept  by  the 
respective  persons  who  would  have  continued  entitled  to  the 
custody  thereof  if  this  act  had  not  been  passed  ;  and  while  the 
said  records  and  proceedings  respectively  shall  be  kept  by  such 
persons  respectively,  searches  may  be  made  and  extracts  and 
copies  obtained  as  heretofore,  and  on  paying  the  accustomed 
fees ;  and  when  any  of  the  records  and  proceedings  shall,  by 
the  order  of  the  court  or  justices  having  the  control  over  the 
same,  be  kept  by  any  other  person,  then,  so  far  as  relates  to  the 
records  and  proceedings  in  the  custody  of  such  other  person, 
searches  may  be  made,  and  extracts  or  copies  obtained,  at  such 
times  and  on  paying  such  fees  as  shall  from  time  to  time  be 
ordered  by  the  court  or  justices  having  the  control  over  the 
same  ;  and  the  extracts  or  copies  so  obtained  shall  be  as  avail- 
able in  evidence  as  they  would  have  been  if  obtained  from  the 
person  whose  duty  it  would  have  been  to  have  made  and 
delivered  out  the  same  if  this  act  had  not  been  passed  (it). 

(^)  By  6  &  6  Will.  4,  c.  82,  the  offices  in  the  Conrt  of  Common  Pleas 
oomiected  with  fines  and  recoveries  are  aholished.    The  records  and  doca-  I 

ments  concerning  the  duties  of  such  offices  are  to  be  transferred  to  the  officer  j 

of  tlie  Conrt  of  Conmion  Pleas  appointed  under  3  &  4  Will.  4,  c.  74,  for 
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3  #  4  Will  i, 
0.  74,  8.  13. 


All  fines  levied  In 
the  late  courts  of 
gmt  Mieiona  In 
Walee  and  the 
cuart  of  BOMion  in 
CbeBhire  sliall 
t»e  held  to  be  good 
in  lair,  notwith- 
•tandlng  anjr  neg- 
lect  In  keeping 
the  record. 


Certain  fines 
taken  to  be  levied 
witJi  pruclama- 
tious. 


Certain  roooreries 
declared  good  in 
law. 
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registering  the  certificates  of  acknowledgment  of  married  women  subject  to 
the  order  of  that  court  (s.  2 ).  The  business  of  the  abolished  offices  is  trans- 
ferred to  the  same  officer  (s.  3).  Searches  may  be  made  and  copies  taken 
of  the  records  and  documents,  which  copies  and  extracts,  signed  by  the  same 
officer  shall  be  as  available  in  eridence  and  as  effectual  as  the  same  would 
have  been  if  signed  by  the  officers  of  such  abolished  offices. 

The  5  Vict.  sess.  2,  c.  82,  passed  on  18th  June,  1842:— <' Whereas  the 
records  of  fines  levied  and  recoveries  suffered  in  the  lately  abolished  courts 
of  g^reat  sessions  in  the  principality  of  Wales,  and  the  lately  abolished  court 
of  session  in  the  county  palatine  of  Chester,  were  in  many  cases  so  irregu- 
larly and  carelessly  engrossed  and  kept,  that  divers  purchasers,  and  others 
whose  titles  were  intended  to  be  secured  by  and  under  the  said  fines  and 
recoveries,  are  in  danger  to  have  the  same  impeached,  notwithstanding  that 
the  said  fines  and  recoveries  had  duly  passed  all  the  offices,  and  that  the 
lands  intended  to  be  thereby  assured  are  sufficiently  described  in  the  pro- 
ceedings upon  such  fines -and  recoveries :  be  it  enacted,  that  all  fines  levied 
in  the  lately  abolished  courts  of  great  sessions  in  the  principality  of  Wales, 
or  in  the  lately  abolished  court  of  session  of  the  county  palatine  of  Chester, 
of  which  the  writ  of  covenant  was  duly  returned  and  compounded,  and  of 
which  the  acknowledgment  was  before  the  jud^  or  by  commissioners  duly 
taken  and  allowed,  and  of  which  the  said  writs  and  concords,  with  other 
proceedings,  were  lodged  in  the  office  of  the  prothonotary  of  the  county  in 
which  the  lands  named  in  such  writs  are  situated,  shall  be  holden  good  and 
firm  in  law,  notwithstanding  the  misprision  or  neglect  of  any  prothonotary, 
deputy  prothonotary,  secondary,  or  other  officer  of  any  of  the  said  courts,  or 
their  clerks,  or  any  other  public  officer  whatsoever,  to  file  the  same,  or  to 
engross  the  chirograph  or  foot  of  such  fine,  to  endorse  or  record  the  pro- 
clamations thereof,  or  to  enrol  or  docket  the  said  fine,  or  do  any  other  thing 
which  by  his  office  he  ought  to  have  done  after  the  acknowledgment  of  the 
said  fine.*' 

Sect.  2.  ''  That  where  it  shall  be  needful  to  prove  that  any  fine  which 
appears  to  have  been  duly  acknowledged  was  levied  with  proclamations  in 
any  of  the  said  courts,  it  shall  be  taken  to  have  been  so  levied,  and  shall 
have  all  the  force  of  a  fine  levied  with  proclamations,  although  no  chiro- 
graph or  foot  of  such  fine  be  found  endorsed  with  proclamations,  nor  any 
entry  of  them  or  any  of  them  appear  on  record,  if  such  fine  were  duly  en- 
rolled or  entered  on  the  plea  roU  of  the  session  in  which  it  was  levied,  or 
docketed  in  die  docket  roll  or  docket  book  of  such  session,  so  as  to  set  forth 
the  names  of  the  parties,  and  the  places  in  which  the  lands  are  situated  of 
which  such  fine  was  levied;  or  if  within  three  years  from  the  passing  of  this 
act,  or  such  further  time  as  the  Court  of  Common  Pleas  shall  in  any  case 
allow,  sucrh  fine  shall  have  been  docketed,  in  such  form  as  aforesaid,  in 
docket  rolls  or  docket  books  of  parchment  or  vellum,  by  the  several  late 
prothonotaries  of  the  said  abolished  courts,  or  in  case  of  the  death  or  in- 
ability of  any  such  prothonotary,  by  some  person  or  persons  appointed  for 
that  purpose  by  the  Master  of  the  Kolls;  or  if  within  tne  said  period  of  three 
years,  or  such  further  time  as  the  Court  of  Common  Pleas  shall  in  any 
case  allow,  the  writ  of  covenant,  and  the  concord  and  all  other  proceedings 
of  such  fine,  shall  have  been  enrolled,  with  the  allowance  of  the  said  court, 
in  a  book  or  books,  roll  or  rolls  of  parchment  or  vellum,  as  hereinafter  pro- 
vided :  provided  always,  that  any  such  fine  may  be  reversed  by  writ  of  error 
issued  within  twenty  years  from  the  levying  thereof."  To  prove  the  le^Ting 
of  a  fine  with  proclamations  in  a  court  of  great  session  in  Wales,  the  chiro- 
graph was  prcKiuced,  having  one  proclamation  indorsed,  and  the  plea  roll 
of  the  same  session,  at  which  the  chirograph  stated  the  fine  to  have  been 
levied,  containing  the  entry  of  a  licentia  canoordandi  between  the  same 
parties,  and  respecting  the  said  premises,  as  those  mentioned  in  the  chiro- 
graph. It  was  held  sufficient,  by  virtue  of  the  stat.  5  Vict.  c.  32,  s.  2.  (Doe 
d.  Cadwalader  v.  Price,  16  Mees.  &  W.  608.) 

Sect.  3.  "  That  all  recoveries  suffered  in  any  of  the  said  abolished  courts 
whereof  the  writ  of  entry  was  duly  returned,  and  the  appearance  of  the 
tenant  and  vouchee  or  vouchees  duly  recorded  by  the  court,  or  the  warrant 
or  warrants  of  attorney  duly  executed  and  allowed,  and  of  which  the  said 
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writ  and  other  proceedings  (if  any)  was  or  were  lodged  in  the  ofSce  of  the 
prothonotarj  of  the  conntj  in  which  the  lands  named  in  the  said  writ  are 
sitaated,  shall  he  holden  good  and  firm  in  law,  notwithstanding  the  non- 
enrolment  or  non-exemplincation  of  sach  recovery,  or  anj  other  misprision 
or  neglect  of  any  prothonotary  or  other  oflScer  as  aforesaid  to  do  any  thing 
which  by  his  office  he  oDght  to  hare  done,  after  the  recording  of  the  appear- 
ance of  the  tenant  and  vonchee  or  Tonchees,  or  the  execntion  and  allowance 
of  the  warrant  or  warrants  of  attorney:  provided,  nevertheless,  that  where 
no  enrolment  on  the  plea  roll  of  the  session  in  which  snch  recovery  was 
suffered  or  any  exemplification  of  a  pretended  enrolment  thereof,  sealed 
with  the  judicial  seal  of  the  court,  or  any  entxy  on  the  remembrance  roll 
Bofficient  to  prove  the  arraignment  of  the  writ  of  entry,  can  be  found  or 
produced,  no  such  recovery  uiall  be  holden  good  by  virtue  of  this  act,  unless 
within  three  years  after  the  passing  of  this  act,  or  such  further  time  as  the 
Court  of  Common  Fleas  shall  in  any  case  allow,  the  writ  of  entry  or  other 
proceedings  extant  of  record  touching  the  said  recovery  shall  be  enrolled  as 
hereinafter  provided,  or  such  recovery  shall  have  been  docketed  in  full  and 
ample  manner  as  aforesaid :  provided  also,  that  any  snch  recovery  may  be 
reversed  by  writ  of  error  issued  within  twenty  years  from  the  suffering 
thereof." 

Sect.  4.  **  That,  subject  to  such  orders  as  the  Court  of  Common  Pleas 
from  time  to  time  shall  make,  any  person  may  at  any  time  henceforward 
caose  the  writ,  concord,  chirograph,  proclamation,  appearance,  warrant  of 
attorney,  and  all  or  any  other  proceedings  in  any  fine  or  recovery  levied  or 
suffered  in  any  of  the  said  abolished  courts,  and  now  extant  among  the 
public  records  thereof,  to  be  enrolled  in  the  office  of  the  registrar  of  certifi- 
cates and  affidavits  of  acknowledgments  of  deeds  by  marriol  women  in  the 
Court  of  Common  Fleas,  which  office,  for  the  purposes  of  an  act  passed  in 
the  twenty-seventh  year  of  Queen  Elizabeth,  intituled  'An  Act  for  Re- 
formation of  Errors  in  Fines  and  Recoveries  in  the  Twelve  Shires  of  Wales 
and  Counties  Palatine,  and  for  Exemplification  of  Fines  and  Recoveries 
generally,'  and  under  such  of  the  provisions  of  the  said  act  as  are  now  capable 
of  taking  effect,  shall  be  deemed  to  be  the  enrolment  office  therein  named : 
provided  always,  that  no  such  enrolment  of  any  writ  of  covenant  or  writ  of 
entry  shall  be  miEule  as  aforesaid  where  snch  writ  shall  not  have  been  duly 
filed  upon  the  proper  file  of  the  session  in  which  the  same  was  returnable, 
unless  the  compounding  of  such  writ  shall  be  proved  to  the  satisfaction  of 
the  said  registrar  by  an  entry  thereof  duly  made  in  the  book  of  the  com- 
pounder of  king's  mlver  for  the  county  in  which  the  lands  named  in  such 
writ  are  situated;  and  in  every  snch  case  such  entry  or  certificate  of  com- 
position made  shall  be  enrolled  together  with  such  writ." 

Sect.  5.  **  And  be  it  declared  and  enacted,  that  the  Court  of  Common 
Pleas  shall  have  the  same  power  of  amending  any  fine  or  recovery,  and  the 
record  or  enrolment  thereof,  whether  as  now  extant,  or  as  such  fine  or  re- 
covery, or  an^  proceedings  thereof,  shall  hereafter  be  enrolled,  in  manner 
aforesaid,  as  if  the  same  had  been  originally  levied,  suffered  or  had  in  the 
Court  of  Common  Pleas." 


^19 

3^4  Will.  4, 
c,  74,  i,  18. 


Fines  and  reco^ 
veries  may  be  en> 
rolled  In  the  office 
of  reorlBtnur  of 
Goart  of  Common 
Pleas. 


27  Ells,  c  9. 


Saving  the 
amending  power 
of  Court  of  Com- 
mon Pleaa. 


VI.  Estates  Tail  not  Barrable  by  Warranty. 

14.  All  warranties  of  lands  which  aflber  the  thirty-first  day  of  Eetatea  tail,  and 
December,  one  thousand  eight  hundred  and  thirty-three,  shall  SCTeon?n?ionger 
he  made  or  entered  into  by  any  tenant  in  tail  thereof,  shall  be  barmwe  by  war- 
absolutely  void  against  the  issue  in  tail,  and  all  persons  whose  ""^  ^* 
estates  are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  estate  tail  (o).  > 

(o)  See  8  &  4  WiU.  4,  c.  27,  s.  39,  ante,  p.  228. 
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Abolition  of  Fines  and  Recoveries. 


3^4  Will,  4, 
o.  74,  «.  16. 


Power  after  the 
SUt  of  December. 
1838,  to  dtfipoee  of 
land*  entailed  in 
fee  simple,  ur  fur 
a  leps  estate, 
■AviDg  the  rights 
of  oertalu  peisoos. 


Oorresponding 
clause  of  Irish 
Act. 


Actual  tenant  In 
taU. 


EQoltable  tenants 
in  tail. 


Tenant  in  tail  in 
oontiDgencjr. 


Disentailing  deed 
executed  by 
tenant  for  life. 


VII.  Disposition  op  Lands  Entailed. 

General  enabling  Clause, 

16.  After  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  every  actual  tenant  in  tail, 
whether  in,  possession,  reniainder,  contingency,  or  otherwise, 
shall  have  full  power  to  dispose. of  for  an  estate  in  fee  simple 
absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all 
persons  claiming  the  lands  entailed  by  fbrce  of  any  estate  tail 
which  shall  be  vested  in  or  might  be  claimed  by,  or  which  but 
for  some  previous  act  would  have  been  vested  in  or  might  have 
been  claimed  by,  the  person  making  the  disposition,  at  the  time 
of  his  making  the  same,  and  also  as  against  all  persons,*  in- 
cluding the  King's  most  excellent  Majesty,  his  heirs  and  suc- 
cessors,'Whose  estates  are  to  take  effect  after  the  determination 
or  in  defeasance  of  any  such ''estate  tail :  saving  always  the 
rights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail 
in  respect  of  which  such  disposition  shall  be  made,  and  the 
rights  of  all  other  persons,  except  those  against  whom  such  dis- 
position is  by  this  act  authorized  to  be  made  (  p). 

*  The  remainder  of  the  correfiponding  clause  in  the  Irish  act,  4  &  6  Will.  4, 
c.  92,  8. 12,  nins  thus:  ''whose  estates  are  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  anj  Bach  estate  tail,  inclading  the  Kind's  moet 
excellent  Majesty,  his  heirs  and  saccessors,  aa  regards  the  title  to  his  Ma- 
jesty to  anj  rerersion  or  remainder  created  or  reserved  by  any  settlement-or 
will,  and  which  revepiion  or  remainder  shall  have  come  or  shall  hereafter 
come  to  the  crown  in  oonseqaence  of  the  attainder  of  any  person  to  whom 
the  forfeited  roversion  or  remainder  was  previonsly  to  such  forfeiture  limited 
by  any  settlement  or  will,  but  not  in  any  other  case,  or  where  the  title  to 
the  crown  shall  have  accrued  by  any  other  means;  saving  always  the  rights 
of  allpersonsin  respect  of  estates  prior  to  the  estate  tail  m  respect  of  which 
such  disposition  shall  be  made,  and  the  rights  of  all  other  persons  except 
those  against  whom  such  disposition  is  by  this  act  authorized  to  be  made." 

ip)  Actual  tenant  in  tail  means  exclusively  the  tenant  of  an  estate  tail 
which  shall  not  have  been  barred,  and  such  tenant  shall  be  deemed  an  actual 
tenant  in  tail,  although  the  estate  tail  may  have  been  divested  or  turned  to 
a  right,    (iin^tf,  s.  1.) 

As  to  equitable  tenants  in  tail,  and  the  form  of  assurance  made  necessary 
in  that  case  by  this  act,  see  1  Hayes,  Conv.  155,  5th  ed.  As  Co  fines  and  re- 
coveries of  equitable  estates,  see  note  to  sect.  II,  antCt  P-  314. 

The  owner  of  a  contingent  estate  tail  was  deemed  incompetent  to  suffer 
a  common  recovery  with  effect  (1  Prest.  Conv.  142):  but  tenants  in  tail  in 
contingency  are  expressly  within  the  words  of  this  section.  (See  Sugd.  R. 
P.  Stat.  192;  1  Hayes,  Conv.  194,  5th  ed.)  As  to  the  alienation  of  contin- 
gent interests,  see  note  to  sect.  20,  pogt. 

A  disentailing  deed,  execut^cd  by  a  tenant  for  life,  has  not  the  same  effect 
as  a  fine  or  recovery  formerly  had  in  divesting  subsequent  contingent  estates, 
and  so  creating  a  tortious  fee.  Sach  a  deed  would  have  had  no  such  opera- 
tion at  common  law,  and  its  effect  under  the  statute  depends  entirely  upon 
its  having  been  executed  by  a  tenant  in  tail.  {^Slater  v.  Daiigerfieldy  15 
Mees.  &  W.  268.) 

By  a  disentailing  deed  under  this  act,  after  reciting  that  A.  was  tenant 
for  life,  wi^  remainder  to  B.  in  tail  of  the  two  estates  therein  comprised, 
and  that  A.  being  called  upon  to  pay  a  debt  of  1,200/.  had  applied  to  C, 
who  had  agreed  to  advance  that  sum  in  conraderation  of  B.  joining  in  the 
deed,  which  he  had  also  agreed  to  do  r  in  order  to  defeat  all  estates  tailof  B., 
and  to  convey  the  inheritance  in  fee  therein,  A.  and  B.  jointly  conveyed  the 
two  jBstates  and  all  the  interest  of  A.  and  B.  therein  to  C,  for  500  years,  to 


Disposition  of  Lands  entailed, 

seeore  the  repajment  of  1,200/^  and  interest,  with  remainder  to  A.  lor  life, 
remainder  to  B.  in  fee.  In  fact,  A.  wa^  tenant  in  tail,  not  tenant  for  life  of 
ODe  of  the  two  estates:  it  was  held,  that  the  conveyance  being  for  valnable 
consideration  as  to  both  B.  and  C.,  the  tenant,  in  tail  nnder  A/s  entail 
ronld  not  be  heard  to  saj,  that  snch  entail  was  not  barred  by  the  deed,  the 
mtention  to  conTcy  the  whole  fee  simple  in  the  property  so  entailed  beinj; 
Bofficiently  expressed,  and  the  operative  words  of  the  disentailing  deed 
being  large  enongh  to  bar  snch  entail.    {Evans  y.  Jones,  Kay,  29.) 

A  tenant  for  life  in  possession  with  a  remote  remainder  in  tail  conld 
by  a  reeoreiy  with  doable  voncher  bar  snch  entail,  but  withont  prejudice  to 
the  iatermediate  interests  between  his  estate  for  life  and  remainder  in  tail* 
{Smith  T.  Cliffordy  1  Term  Rep.  738;  MeredUh  r.  Leslie,  G  Br.  P.  C.  888;  see 
Boe  d.  LuniUy  y.  Mirl  of  Scarborough,  3  Add.  &  £11.  43.) 

The  reoorery  of  a  tenant  in  tail  extended  to  the  barring  of  executory 
devises  and  springing  nsee.  (1  Hayes,  Cony.  135,  5th  ed.)  And  it  seems 
that  a  disposition  under  this  act  will  haye  a  similar  operation.  "  All  estates 
which,  properly  speaking,  do  take  effect  in  defeasance  'of  the  estate  tail,  will 
be  barred  by  a  statnte  deed:  therefore  ap  executory  or  shifting  limitation 
o?er  after  an  estate  tail,  to  take  effect  in  defeasance  of,  and  not  to  await  the 
Tegolar  determination  of  the  estate  tail,  will  be  barred/'  (Sugd.  B.  P. 
Sut.  193.)  In  some  cases,  however,  estates  which  take  effect  in  defeasance 
of  the  estate  tail- may  be  in  strictness  estates  prior  to  the  estate  tail,  which 
a  disposition  under  the  statnte  will  not  bar.  As  to  the  destrnction  of  powers 
by  a  disposition  nnder  the  statute,  see  Sugden,  Powers,  91, 8th  ed.,  and  Hill 
r.Pritchard,  Kay,  394. 

A  disentailing  deed  executed  by  a  tenant  in  tail  does  not  destroy  the  in- 
terest he  possesses  in  the  .estate,  but  enables  him  by  the  exercise  of  the  power 
which  that  interest  gives  him  to  render  it  perpetual.  (  Lil/ord  v.  A  it,-  6 en., 
L.R.,2H.  K63.) 

A  rent  being  an  incorporeal  hereditament,  and  susceptible  of  the  same 
limitaliops  as  other  hereditaments,  may  be  granted  or  devised  for  life  or  in 
tail  with  remainders  or  limitations  over.  .  But  there  is  a  ^ifferencd  between 
sn  entail  of  lands  and  an  entail  of  rent;  that  the  tenant  in  tail  of  lands,  with 
the  immediate  reversion  in  fee  in  the  donor,  might,  by  a  common  recovery, 
bar  the  entail  and  reversion ;  yrhereas  the  grantee  in  tail  of  a  rent  de  novo, 
without  a  sQbseqnentlimita'tion  of  it  in  fee,  acquired  by  a  common  recovery 
only  a  base  fee,  determinable  upon  his  decease  and  failure  of  the  issue  in 
tail;  but  if  there  was  a  limitation  of  it  in  fee  after  the  limitation  in  tail,  the 
Rcovery  of  the  tenant  in  tail  gave  him  the  fee  simple.  ( Smyth  v.  Ihrnahy, 
Carter,  52;  Sid.  285;  2  Keb.  29,55,84;  Weehs  v.  Peaeh,  Lutw.  1218, 1224; 
S.  a,  Salk.  577;  Chaplin  v.  C1iaj>lin,  8  P.  Wms.  229;  Butl.  Co.  Litt.  298  a, 
p.  2;  1  Prest.  on  Gonv.  3.)  It  will  deserve  consideration,  whether  a  tenant 
in  tail  by  an  assurance  under  this  act  of  a  rent  de  novo,  without  any  limita- 
tion in  fee  on  its  original  creation,  will*  acquire  more  than  a  base  fee,  as  he 
would  have  done  by  a  recovery;  the  act  makes  no  distinction  between  a 
t^enant  in  tail  of  land  and  of  rents.    (See  ante,  p.  297.) 

An  alien  might  suffer  a  common  recovery  (4  Leon.  404;  Shep.  Touch. 
^),  and  may  execute  a  disentailing  deed.    (1  Jarm.  Wills.  37.) 


321 

3^4  Will  4, 
e.  74,  s,  16. 


Effect  of  dispost- 
ttoa  under  statute 
upon  executory 
limitations. 


Tenant  In  tall 
of  rent. 


Aliens. 


Ex  provisione  Viri,  Sfc,  Restraining  Clause. 

16.  Provided  always,  and  be  it  further  Inacted,  that  where 
under  anj  settlement  made  before  the  passing  of  this  act,  any 
woman  shall  be  tenant  in  tail  of  lands  within  the  provisions  of 
an  act  passed  in  the  eleventh  year  of  the  reign  of  his  Majesty 
King  Henry  the  Seventh,  intituled  ''  Certain  Alienations  made 
by  the  Wife  of  the  Lands  of  her  deceased  Husband  shall  be 
void,'',  the  power  of  disposition  hereinbefore  contained  as  to 
such  lands  shall  not  be  exercised  by  her  except  with  such, 
Msent  as,  if  this  act  had  not  been  passed,  would,  under  the 

8.  '  Y 


Power  of  disposi- 
tion not  to  bo 
exercised  by 
women  tenants 
in  tail  ex  provi- 
sione Tlri,  under 
11  Hen  7.  c.  20, 
except  with 
assent. 
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Abolition  of  Fines  and  Recoveries. 


The  Btat.  11  Hen. 
7,  c.  SO,  and  oou> 
■tniction  of  It 


Z  ^  i  Will.  4,   provisions  of  the  said  act  of  King  Henry  the  Seventh,  have 
e,  74,  s.  16.     rendered  valid  a  fine  or  conimon  recovery  levied  or  suffered  by 
her  of  such  lands  (  q). 

{q)  By  Btat  11  Hen.  7,  c.  20  (confirmed  by  stat.  82  Hen.  8,  c.  86,  a.  2), 
**  if  any  woman  who  has  any  estate  in  dower  or  for  /(/>,  or  in  tail  jointly 
with  her  hnsband,  or  only  to  herself  ^  or  to  her  use,  in  any  lands  or  heredita- 
ments  of  the  inheritance  or  purchase  of  her  husband  (Co.  Litt.  326  b),  or 
friven  to  the  hasband  and  wife  in  tail  or  for  life,  by  any  of  the  ancestors  of 
the  husband,  or  by  any  other  person  seised  to  the  ase  of  the  hasband,  or  of 
his  ancestors,  shall  hereafter,  being  sole,  or  with  any  after-taken  husband^ 
discontinnc,  alien,  release  or  confirm  with  warranty,  or  by  covin  suffer  any 
recovery  of  the  same  against  them,  or  any  of  them,  or  any  other  seised  to 
their  or  either  of  their  use;  all  sach  recoveries,  discontinuances,  alienations, 
releases,  confirmations  and  warranties  shall  be  utterly  void  and  of  none 
effect*'  And  a  right  of  entry  is  given  to  the  persons  entitled  to  the  estate, 
and  if  snch  alienation  were  made  by  such  wife  and  her  second  husband, 
snch  entry  may  be  made  during  his  life;  but  after  his  decease  snch  women 
may  re-enter  and  enjoy  according  to  their  first  estate :  but  women  if  aole 
at  the  time  of  snch  alienation  are  barred,  and  an  immediate  right  of  entry 
is  given  to  the  persons  entitled.  The  statute  excepts  discontinuances  and 
recoveries  made  with  the  consent  of  the  persons  next  entitled  to  the  inherit- 
ance, and  preserves  the  widow's  right  to  alien  for  the  term  of  her  life  only^ 

The  last-mentioned  statute  extends  not  only  to  cases  in  which  the  gift  is 
confined  to  the  issue  of  the  husband  {Foster  v.  Pitfal,  Cro.  Eliz.  2,  624), 
but  to  a  limitation  to  the  heirs  of  the  body  of  the  wife  in  tail  general,  with 
a  remainder  or  reversion  in  favour  of  the  husband  or  his  ancestors.  {Sym^ 
son  ▼.  Turner,  1  £q.  Cas.  Abr.  220;  see  Oretton  v.  J7a«rar^,6  Tannt.94; 
S,  C,  2  Marsh.  9.)  Where  an  estate  is  settled  partly  in  consideration  of  the 
marriage,  and  partly  in  consideration  of  the  money  paid,  the  consideration 
of  marriage  will  prevail  and  bring  the  case  within  the  statute.  (  Vtllars  y. 
Beaumont,  Dyer,  145  a;   Wat  kins  v.  Lewis,  1  Rnss.  &  M.  890.) 

Some  cases,  though  within  the  words  of  the  statute,  have  been  constraed 
not  to  be  within  its  meaning,  as  where  an  estate  was  devised  by  the  has- 
band to  his  wife  in  tail,  with  remainder  over  to  a  stranger  in  &e,  (Cn>. 
Eliz.  2;  1  Leon.  261.)  So,  also,  where  the  husband  purchased  an  estate, 
bnt  the  whole  consideration  was  paid  by  the  wife's  sister  upon  condition 
that  such  estate  should  be  settled  to  the  use  of  the  husband  and  wife  in  tail: 
it  was  held,  that  the  alienation  of  the  wife  after  the  death  of  the  husband 
was  valid,  and  not  within  the  act  (  Watkins  v.  Lewis,  1  Russ.  &  M.  378.) 
The  statute  11  Hen.  7,  c.  20,  being  made  for  the  protection  of  the  interests 
of  the  issue,  did  not  apply  when  the  heir  in  tail  himself  joined  with  his 
mother  either  in  a  fine,  or  in  the  conveyance  declaring  the  uses  it  was  intended 
to  effectuate.  {Curtis  v.  Price,  12  Ves.  97.  See  the  cases  on  the  last- 
mentioned  statute  collected  in  1  Roper  on  Husband  and  Wife,  by  Bright,  pp. 
497,  516;  Cruise's  Dig.  tit  XXXVI.  c.  10;  Prest  Conv.  19—21, 146—149.) 


Except  M  to  laads 
In  tettlementt 
before  this  act, 
the  act  11  Hen.  7, 
c.  30^  repealed. 


The  power  of  dU- 
poaition  not  to 
extend  to  certain 
tenants  In  tall. 


Repeal  of  II  Hen.  7,  c.  20. 

17.  Provided  always,  and  be  it  further  enacted,  that,  except, 
as  to  lands  compris^  in  any  settlement  made  before  the  passing 
of  this  act,  the  said  act  of  the  eleventh  year  of  the  reign  of  his 
Majesty  King  Henry  the  Seventh  shall  he  and  the  same  is 
hereby  repealed. 

Reversion  in  Crown,  S^c,  not  to  be  barred. 

18.  Provided  always,  and  be  it  further  enacted,  that  the 
power  of  disposition  hereinbefore  contained  shall  not  extend  to 
tenants  of  estates  tail,  who,  by  an  act  passed  in  the  thirty-fourth 
and  thirty-fifth  years  of  the  reign  of  his  Majesty  King  Henry 
the  Eighth,  intituled,  '*  An  Act  to  embar  feigned  Recovery  of 


DUposition  of  Lands  entailed. 
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Tenants  in  tail  of 
the  gift  of  the 
crown. 

UUU Hen.  8, 
c.SO. 


Lands  wherein  the  King  is  in  Beversion,"  or  bj  any  other  acty   3  ^f*  4  Will,  4 
are  restrained  from  barring  their  estates  tail,  or  to  tenants  in      c-  74,  *.  18. 
t^  after  possibility  of  issue  extinct  (r). 

(r)  Wbenerer  there  is  any  reason  to  saspect  that  an  estate  has  belonged 
to  the  crown,  it  is  ncecssarj  to  require  the  prodaction  of  the  original  grant 
from  the  crown,  or  to  search  for  it. 

Bj  statute  34  &  35  Hen.  8,  c.  20,  no  feigned  recoveiy  bv  assent  of  parties 
•gamst  any  tenant  in  tail  of  any  lands  given  hy  the  erawn,  whereof  the 
rerernon  or  remainder,  at  the  time  of  snch  recovery  had,  shall  be  in  the 
kiog,  shall  bind  the  heirs  in  tail,  whether  any  voDcher  be  had  in  such  re- 
Gomy  or  not ;  bnt  after  the  death  of  snch  tenant  in  tail,  the  heirs  in  tail 
may  enter  and  enjoy  the  lands  according  to  the  form  of  the  gift ;  the  re- 
coreiy  or  any  other  thing  done  or  suffered  by  or  against  such  tenant  in  tail 
notwithstanding.  In  order'to  bring  an  estate  tail  with  a  reversion  in  fee  to 
the  down  within  the  protection  of  the  act,  it  most  be  clearly  a  gift  or  pro- 
vision of  the  king ;  for  where  a  grant  made  by  the  crown,  rcsorTing  the  re- 
version on  failure  of  the  issue  of  the  grantee,  was  made  neither  as  a  gift 
te>r  as  a  reward  for  services,  but  as  an  act  of  justice  in  execution  of  some 
secret  tmst  or  obligation  binding  the  crown,  it  was  held  not  to  be  within 
tlMt  act,  and  that  a  recovery  barred  the  reversion.  (Perkins  d.  V&ule  v. 
Sswell,  4  Burr.  2223;  8.  C,  1  Bl.  Rep.  664;  see  Co.  Litt.  372  b,  373  a;  Cruise's 
Dig.  tit.  XXXVI.  c.  10,  s.  42—51;  1  Prest.  Conv.  18,  19,  144—146,  221.) 
If  the  king,  having  made  a  gift  in  tail,  reserving  the  reversion  to  himself, 
■fterwards  gave  leave  to  the  tenant  in  tail  to  snffer  a  common  recovery,  for 
the  purpose  of  passing  the  reversion  out  of  himself  in  order  to  be  reconveyed 
to  him,  which  was  done  accordingly,  the  tenant  in  tail  or  his  issue  might 
afterwards  bar  snch  reversion  by  a  common  recovery,  notwithstanding  the 
itatote,  because  the  reversion  having  been  once  severed  from  the  crown  the 
privity  of  estate  was  gone,  and  the  statute  was  intended  only  to  restrain 
vfaere  the  reversion  continued  in  the  crown  without  any  alteration.  (Earl 
tf  Ckesterfield^s  cote,  Hardr.  409. )  That  mode  of  barring  the  crown  was 
prevented  by  statute  1  Anne,  sess.  1,  c.  7,  which  restrains  the  alienation  of 
lands  belonging  to  the  crown,  except  for  a  term  not  exceeding  thirty-one 
years  or  three  lives,  or  for  a  term  determinable  upon  one,  two  or  three  lives; 
rat  see  sUtate  34  Geo.  8,  c.  75;  89  &  40  Geo.  8,  cc.  86,  88;  47  Geo.  3, 
C24. 

A  oommon  recovery  previously  to  the  statute  of  Hen.  8,  did  not  bar  the 
reversion  or  remainder  in  the  crown,  because  it  was  not  like  common  per- 
sons bound  by  the  fictitious  recompense  on  which  the  effect  of  a  recovery 
was  founded.  (2  Roll.  Abr.  293,  294;  Hob.  R.  339.)  It  was  decided  that, 
where  tenant  in  tail  male  with  the  reversion  in  the  crown,  before  the  statute 
34  &  35  Hen.  8,  c.  20,  suffered  a  common  recovery  with  single  voucher,  the 
reooveror  gained  a  hcue  fee  determinable  on  failure  of  issue  male  of  the 
donee;  that  snch  base  fee  was  descendible  and  alienable;  that  the  issue  in 
tail  were  barred,  and  the  ancient  reversion  remained  in  the  crown,  which 
miebt  come  into  possession  and  take  effect  whenever  there  should  be  a 
fauore  of  such  issue.  (Bro.  Tail.  41;  Cro.  Car.  430:  Plowd.  555;  Dver. 
82  8;  Neal  d.  Ihike  of  Athol  v.  Wilding,  1  Wils.  275. )  It  was  a  question 
in  a  recent  case,  whether  a  reversion  in  an  estate  in  Ireland  (to  which  the 
ttstnte  84  &  35  Hen.  8  does  not  extend,  Co.  Litt.  372  b,  n.  3),  after  an  estate 
tail,  which  had  vested  in  the  crown  in  consequence  of  the  attainder  of  the 
reversioner,  could  be  barred  by  a  common  recovery  suffered  by  the  issue  in 
tail  when  in  possession.  The  point  was  considered  so  doubtful  by  the  House 
of  Lords,  that  a  purchaser,  who  objected  to  the  title  on  that  ground,  was 
held  not  bound  to  accept  it.  (Bloue  v.  Clanmarris,  3  Bligh,  62.  See  19 
&  20  Vict.  c.  120,  8.  42, post.) 

Where  tenant  in  tail  of  the  gift  of  the  crown  was  disseised,  and  the  dis- 
aeisor  levied  a  fine  with  proclamations,  and  five  years  elapsed :  it  was  held, 
that  the  issue  in  tail  was  not  barred.  (Stratfield  v.  Dovery  Cro.  Eliz.  595; 
hat  see  1  Sid.  166;  1  Roll.  R.  171;  and  the  remarks  on  Stratfield  y.  Dover, 
in  JSarl  of  Abergavenny  v.  Brace,  L.  R.,  7  Exch.  156, 176. 

By  letters  patent,  King  Charles  the  Second,  in  the  25th  year  of  his  reign, 

t2 
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Inalienable 
eetatee  tail. 


iatae  extinct. 


3  4"  4  Will,  4,    in  consideration  of  natural  love  and  affection,  granted  an  estate  tail  in  cer- 
c,  74,  i.  1 8.      tain  lands  to  his  illegitimate  son,  II.  F.,  afterwards  created  Dake  of  Grafton. 

It  was  held,  that  such  estate  and  all  other  estates  tail  and  remainders,  and 

reversions  thereupon  expectant  or  depending,  were  effectually  barred  and 
extinguished  by  indentures  of  bargain  and  sale  under  3  &  4  Will.  4,  c.  74, 
B.  15,  notwithstanding  the  stat  34  &  35  Hen.  8,  c.  20.  {Duke  of  Orafton 
V.  London  and  Birmingham  R.  Co,,  6  Scott,  719.  See  Ck)m.  Dig.  Estates, 
B.  21;  Bac.  Abr.  Fines  and  Recoveries,  2nd  division,  C.) 

In  several  acts  of  parliament  conferring  estates  on  eminent  individuals, 
tenants  in  tail  are  restrained  from  aliening  such  estates,  except  for  their  own 
lives,  as  in  the  case  of  the  Duke  of  Marlborough,  by  6  Anne,  cc.  8,  4  (see 
DavU  V.  Ihike  of  Marlborough^  1  Swanst.  74),  the  Duke  of  Wellington 
(see  statutes  41  Geo.  8,  c.  59,  s.  6;  42  Geo.  3,  c.  113,  s.  6;  54  Geo.  3,  c.  161, 
B.  28),  and  the  Earl  of  Abergavenny.  (2  &  3  Ph.  &  M.  c.  23.  See  Earl 
of  Abergavenny  v.  Brace,  L.  R.,  7  Exch.  145.) 
Tenants  in  tall  By  statute  14  Eliz.  c  8,  (repealed  by  26  &  27  Vict.  c.  125,)  it  iB  provided 

I*™  5!!?i«l"'^  **'  *^**  recoveries  against  tenant  by  the  curtesy,  tenant  in  tail  after  possibility 
"*""  -"♦  ""*  ^1  .gg^g  extinct,  or  otherwise,  for  term  of  life,  or  estate  determinable  up>on 

life,  or  with  voucher  over  against  any  such  particular  tenant,  shall  be  void 
against  him  in  reversion  or  remainder.  But  this  act  shall  not  be  prejudicial 
to  any  person  who  shall  by  good  title  recover  lands  by  reason  of  a  former 
right:  and  recoveries  of  lands  by  assent  of  him  in  reversion  or  remainder 
(so  as  such  assent  appear  of  record)  shall  be  of  like  force  against  such  per- 
son so  assenting  as  before  this  act.  A  common  recovery  with  double 
voucher,  suffered  by  a  bare  tenant  for  life  as  vouchee,  without  feoffment  or 
fine,  was  held  to  destroy  contingent  remainders  immediately  expectant  on 
the  life  estate,  notwithstanding  the  statute  14  Eliz.  c.  8.  {Doe  d.  Davis  v. 
Oataere,  5  Bing.  N.  C.  609.^  A  tenant  in  tail  after  possibility  of  issue 
extinct  has  no  power  of  barnng  the  estate  tail  or  the  remainders  expectant 
thereon,  but  for  all  purposes  of  alienation  is  considered  merely  as  tenant  for 
life  (Go.  Litt.  28  a;  11  Rep.  80):  although  not  impeachable  for  waste. 

Thus  where  by  a  settlement  before  marriage  the  husband's  estate  was 
eonveyed  to  trustees  to  the-use  of  the  husband  for  life,  without  impeachment 
of  waste,  remainder  to  trustees  to  preserve  contingent  remainders;  remainder 
to  the  use  of  the  wife  for  life  for  her  jointure  and  in  bar  of  dower;  remainder* 
to  the  first  and  other  sons  of  the  marriage  in  tail  male;  remainder  to  the 
first  and  other  daughters  in  tail  male;  remainder  to  the  heirs  of  the  body 
of  the  husband  and  wife;  remainder  to  the  right  heirs  of  the  husband:  the 
wife  survived  the  husband, and  had  no  issue:  and  it  was  held,  that  she  was 
tenant  in  tail  after  possibility  of  issue  extinct,  and  that  she  was  unimpeach* 
able  of  waste,  and  entitled  to  the  property  of  the  timber  when  cut  by  her. 
(  Williams  v.  Williams,  15  Yes.  419 ;  S.  C,  12  East,  209 ;  8  Madd.  519.) 
Where  a  testator,  being  seised  in  fee  of  the  reversion  of  an  estate,  devised 
it  to  his  wife  during  her  natural  life,  and  after  her  decease  to  the  heirs  of 
her  body  by  the  testator  lawfully  begotten  or  to  be  begotten,  and  for  want 
of  such  issue  with  remainder  over,  the  wife  was  held  to  be  a  tenant  in  tail 
after  possibility,  after  the  period  from  her  husband's  death  when  she  might 
have  had  issue  by  him,  though  there  never  was  any  issue  of  the  marriage. 
(Piatt  T.  Bowles,  2  Maule  &  S.  65.) 


Power  after  81  st 
December,  1388, 
to  enlarge  base 
fees;  eavin; 
righu  of  certain 
ferBont. 


Power  to  enlarge  Base  Fees. 

19.  After  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  in  every  case  in  which  an 
estate  tail  in  any  lands  shall  have  been  barred  and  converted 
into  a  base  fee,  either  before  or  on  or  after  that  day,  the  person 
who,  if  such  estate  tail  had  not  been  barred,  would  have  been 
actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to 
dispose  of  such  lands  as  against  all  persons,  including  the  king's 
most  excellent  majesty,  his  heirs  and  successors,  whose  estates 
are  to  take  effect  after  the  determination  or  in  defeasance  of  the 
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325 


base  fee  into  which  the  estate  tail  shall  have  been  cod  verted,  so    8  <^  4  Will.  A, 


as  to  enlarge  the  base  fee  into  a  fee  simple  absolute  (s) ;  saviug 
alwajg  the  rights  of  all  persons  in  respect  of  estates  prior  to  the 
estate  tail  which  shall  have  been  converted  into  a  base  fee,  and 
the  rights  of  all  other  persons,  except  those  against  whom  such 
disposition  is  bj  this  act  authorized  to  be  made. 

(s)  The  remainder  of  the  corresponding  section  of  the  Irish  statute  4  &  5 
WilL  4,  c  92,  a.  16,  runs  thus: — "inclnding  the  king's  most  excellent  ma- 
jestr,  his  heirs  and  successors,  as  regards  the  title  to*  his  majesty  to  anj 
reversion  or  remainder  created  or  reserved  by  any  settlement  or  will,  and 
which  reversion  or  remainder  shall  have  come  or  shall  hereafter  come  to  the 
crown  in  consequence  of  the  attainder  of  any  person  to  whom  the  forfeited 
reversion  or  remainder  was  previously  to  such  forfeiture  limited  by  any 
settlement  or  will,  but  not  in  any  other  case,  or  where  the  title  to  the  crown 
shall  have  accrued  by  any  other  means;  saving  always  the  rishts  of  all 
persons  in  respect  of  estates  prior  to  the  estate  tail  which  shall  nave  been 
converted  into  a  base  fee  and  the  rights  of  all  other  persons,  except  those 

2 gainst  whom  such  disposition  is  by  this  act  authorized  to  be  made:  provided 
ways,  that  nothing  in  this  act  contained  shall 'authorize  any  tenant  in  tail 
or  other  person  to  defeat  or  bar  any  estate  or  interest  which  may  at  the  time 
of  passing  this  act  have  been  granted  to  any  person  or  persons  bv  his  ma- 
jesty, or  any  of  his  predecessors,  in  any  reversion  or  remainder  which  may 
have  come  to  the  crown  by  attainder  or  otherwise.*' 


c.  74,  *.  19. 


Corresponding 
clatiae  o(  IrLsh 
Act. 

•  Sk. 


Disposition  hy  Heirs  Expectant  restrained, 

20.  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  act  contained  shall  enable  any  person  to  dispose  of  any 
lands  entailed  in  respect  of  any  expectant  interest  (/)  which  he 
may  have  as  issue  inheritable  to  any  estate  tail  therein  {u), 

{t)  The  words  in  the  corresponding  section  of  the  Irish  stat.  4  &  6  Will.  4, 
c.  92,  a.  17,  are  "  expectant  interest  or  posnibility** 

By  sect  22  of  the  same  statute  it  is  enacted,  "  that  from  and  after  the 
3l8t  day  of  October,  1834,  it  shall  be  lawful  for  any  person,  either  before 
or  after  he  shall  become  entitled  in  any  manner,  except  as  expectant  heir 
of  a  living  ptoson,  or  as  expectant  heir  of  the  body  of  a  living  person,  to 
an  estate  in  lands,  not  being  a  vested  estate,  and  whether  he  be  or  be  not 
ascertained  aa  the  person  or  one  of  the  persons  in  whom  the  same  mav 
beoome  vested,  to  dispose  of  such  lands  for  the  whole  or  any  part  of  such 
estate  therein  by  any  assurance,  whether  deed,  will,  or  any  other  instru- 
ment by  which  he  could  have  made  such  disposition  if  such  estate  were  a 
vested  estate  in  possession:  provided  nevertheless,  that  no  such  disposition 
diall  be  valid  or  have  any  effect  where  the  person  making  the  same  shall 
not  at  the  time  of  the  disposition  have  become  entitled  to  such  estate, 
imless  the  deed,  will,  or  other  instrument  by  virtue  of  which  he  may  become 
entitled  be  existing  and  in  operation  at  the  time  of  the  disposition."  As 
to  the  nature  of  tlus  provision,  see  1  Hayes,  Con  v.  219,  5th  ed.,  and  compare 
8  &  9  Vict.  c.  106,  s.  6,  post.  This  provision  is  not  in  terms  confined  to 
Ireland,  hot  from  the  context  it  would  probably  be  held  to  be  so  confined. 
(Sagd.  R.  P.  Stat  243.) 

(«)  Sect  ^  of  8  &  4  Will.  4,  c.  74,  and  the  abolition  of  fines  will  have  the 
effect  of  putting  an  end  to  some  powers  of  alienation  which  previously 
might  have  been  exercised  by  persons  having  only  expectant  interests, 
men  as  the  eldest  son  of  a  tenant  in  tail  or  fee  simple  has  during  the  life 
of  his  father.  It  may  be  useful  to  advert  to  the  power  of  alienation  poa- 
sessed  by  persons  having  expectant  or  contingent  interests,  although  all  of 
them  do  not  come  within  the  operation  of  this  act.  A  fine  levied  by  a 
person  who  afterwards  became  heir  was  an  estoppel.  (1  Roll.  Abr.  482 
(S.)  pi.  2;  Helps  y.  Hereford,  2  B.  &  Aid.  242;  W.  Jones,  466;  Doe  v. 


iMtte  Inheritable 
not  to  bar  expect- 
ancies. 


Cormpondlnir 
clause  of  the  Irtoh 
Act. 


Alienation  of 
expectant  or  oon- 
thigent  hit«re»ta. 
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8  4*  4  Will.  4,   Martyn,  2  Mano.  &  R.  485;  8  B.  &  C.  497;  Chrigtmtu  y.  Oliver,  10  B.  & 
e.  74,  «.  20.      C.  181.)    But  where  a  tenant  in  tail  of  an  advowson  and  his  son  and  heir 

joined  in  a  grant  of  the  next  avoidance,  and  the  tenant  in  tail  died,  it  wa« 

adjudged  that  the  grant  was  utterly  void  against  the  son  and  heir  who 
joined  in  the  grant,  because  he  had  nothing  in  the  adTowson  neither  in 
possession  or  right,  nor  in  actual  possibility  at  the  time  of  the  grant.    (^Sir 
M.  IVireVs  caie,  Hob.  45;  Perk.  s.  65;  1  Anstr.  11;  8  Term  Rep.  865.) 
When  floe  barred    A  fine  would  in  some  cases  have  barred  the  collateral  heirs  of  the  cognisor, 
^"*i2*  ****"  **'    thongh  he  was  never  seised  of  the  entail,  provided  the  right  to  such  entail 
cogntoor.  -^^^  descended  upon  him.    For  in  a  formedon  in  the  descender  the  de- 

mandant had  to  mention  every  one  to  whom  any  right  to  the  entail  de- 
scended, by  which  means  he  became  privy  to  all  such  persons.  (8  Rep.  88  b.) 
Thus  if  a  father,  tenant  in  tail,  had  three  sons,  and  tne  eldest  levied  a  fino 
in  his  father's  lifetime,  if  he  or  any  of  his  issue,  inheritable  to  the  entail, 
survived  the  father,  the  younger  sons  and  their  issue  would  have  been  barred 
by  the  fine,  because 'by  the  death  of  the  father  a  right  to  the  entail  de- 
scended to  the  elder  brother  aiid  his  issue,  and  so  the  younger  brothers 
became  privies  to  him.  But  where  neither  the  cognisor  nor  any  of  his 
issne  ever  acquired  a  ri^ht  to  the  entail,  such  fine  would  not  have  barred 
any  of  his  collateral  heirs,  because  in  making  out  their  title  and  pedigree 
to  the  person  last  seised  of  the  entail,  they  need  not  have  mentioned  the 
person  who  levied  the  fine  or  any  of  his  descendants,  and  consequently  were 
not  privies  to  them.  So  were  an  eldest  son  levied  a  fine  of  an  estate  tail, 
which  was  then  vested  in  bis  mother,  and  then  died  in  her  lifetime,  so  that 
the  estate  tail  never  descended  on  him,  it  was  held  that  such  fine  did  not 
bar  the  second  brother,  because  the  estate  tail  never  having  descended  to 
the  elder  brother,  the  yoanger  was  not  privy  to  him.  (^Bradttock  r.  Seovel, 
Cro.  Car.  434.) 
AUeimtion^f  A  mere  possibility  could  bo  only  bound  or  extinguished  at  law  hy 

pomibiiitioe  at        estoppel,  by  a  fine,  or  a  recovery  (  Weale  v.  Lower^  Pollex.  54 ),  or  in  equity 
Uw  and  in  equity.  ^^  contract.    ( Beokley  v.  Newland,  2  P.  Wms.  1 82 ;  Hohsati  v.  Trevor,  Id. 

191;  see  Lyde  i,Mynny  1  M.  &  Keen,  698;  1  Madd.  Ch.  437;  8  Mer. 
671.)  But  when  a  possibility  is  coupled  with  an  interest,  as  where  the 
person  is  fixed  and  ascertained,  it  may  not  only  be  bound  by  estoppel  or 
contract,  but  may  be  released  {Jewson  v,  MouUon,  2  Atk.  417),  or  be  de- 
vised, though  it  cannot  be  granted  or  transferred  by  the  ordinary  rules  of 
thet^ommon  law.  ( Lampet's  case,  10  Rep.  46.)  A  contingent  remainderman 
conveyed  his  interest  to  secure  a  debt.  The  remainder  was  afterwards 
destroyed  by  the  tenant  of  the  prior  estate.  The  interest  which  the  re- 
mainderman afterwards  acquired  under  the  will  of  such  tenant  was  held  to 
be  available  by  the  creditor.  (Noel  v.  Bewley,  8  Sim.  103.  See  Smith  v. 
Baker,  1  Yo.  &  Coll.  C.  C.  223.)  A  testator  bequeathed  a  sum  of  money  to 
trustees  in  trust  for  his  daughter  for  life,  and  in  case  she  died  without 
leaviug  issue,  for  her  next  of  kin,  exclusive  of  her  husband.  During  the 
lifetime  of  the  daughter,  her  mother,  as  presumptive  next  of  kin,  by  a 
voluntary  deed,  assigned  her  expectant  interest  in  reversion  to  the  husband. 
It  was  held,  on  the  death  of  the  daughter,  without  leaving  issne,  that  the 
assignment  operated  only  as  an  agreement  to  assign ;  and  consequently, 
that  being  voluntary,  a  court  of  equity  would  not  enforce  it  {Meek'v. 
KeUletvell,  1  Phill.  C.  C.  342;  1  Hare,  464.)  An  agreement,  of  which  the 
subject  is  in  expectancy  contingent  upon  the  will  of  a  living  person,  is  not 
illegal,  but  will  bo  enforced  in  equity.  {Lyde  v.  Mynn,  1  My.  &  Keen,  683. 
See  Pope  v.  Whiteomhe,  3  Rnss.  124.)  A  specific  performance  was  decreed 
of  an  agreement  between  two  sons  to  share  ec^ually  whatever  property  they 
might  derive  from  their  father  either  in  his  lifetime  or  at  his  decease. 
(  Wethered  v.  Wethered,  2  Sim.  183;  see  Harwood  v.  Tooke,  2  Sim.  192; 
Alexander  v.  Duke  of  Wellingtoti,  2  Russ.  &  M.  55;  Carleton  y,Leighton, 
3  Mer.  667.)  If  an  heir  apparent  levied  a  fine  of  lands,  and  survived  his 
ancestor,  ho  was  bound  by  estoppel  after  the  descent  to  him.  (Edwards  v. 
Rogers,  Sir  W.  Jones,  766;  Wrights,  Wright,  1  Vcs.  sen.  412.)  But 
where,  in  pursuance  of  an  agreement  made  before  marriage,  certain  estates 
belonging  to  the  wife,  and  other  lands  belonging  to  her  father,  in  which 
she  had  no  interest,  were  conveyed  by  lease  and  release  according  to  the 
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articles,  and  then  a  fine  was  levied  by  the  hosband  and  wife  to  the  nses  of 
the  settlement,  as  well  of  the  lands  to  which  she  was  then  entitled,  as  of 
other  lands  belonging  to  her  father,  one  moiety  of  snch  lands  having 
descended  to  her  on  his  death  as  one  of  his  co-heiresses :  it  was  held  that 
sach  moiety  became  subject  to  and  boand  by  the  nses  of  the  settlement,  the 
fine  having  operated  as  an  estoppel.  {Helps  v.  Hereford,  2  Bam.  &  Aid. 
242.) 

A  fine  by  a  contingent  remainderman  did  not  operate  by  estoppel  only, 
bat  it  had  an  nlterier  operation  when  the  contingency  happened;  that  the 
estate  which  then  became  vested  fed  the  estoppel,  so  that  the  fine  operated 
npcm  that  estate  as  if  it  had  been  vested  in  the  cognisors  at  the  time  the 
fine  was  levied.  {Rawlin's  oase^  4  Rep.  52;  WeaU  v.  Lower,  Pollex.  54; 
TreHvian  v.  Zawrenee,  6  Mod.  258;  Ld.  Raym.  1051;  Viok  v.  Edwards, 
3  P.  Wms.  372;  Ihe  d.  Christmas  v.  Oliver,  10  Bam.  St  Cress.  181 ;  Doe 
y.Howellj  Id.  191;  Doe  v.  Marty n,  8  B.  &  C.  527)  Davies  Y.Bmh,  1 
M'Clel.  &  T.  58;  see  Feame,  365.)  A  fine  by  a  contingent  remainderman 
passed  nothing,  bat  left  the  right  as  it  found  it,  and  therefore  was  no  bar 
when  the  contingency  happened  in  the  month  of  a  stranger  to  the  fine 
against  a  claim  in  the  name  of  snch  remainderman;  as  the  fine  operated  by 
estoppel  only,  which  was  available  only  bv  parties  and  privies.  {Doe  d. 
JBruue  r.  Martyn,  8  B.  &  C.  527.) 

A  contingent  interest  in  terms  of  years  may  be  assigned  in  equity  for 
valuable  consideration,  or  for  love  and  affection  between  parent  and  child. 
(1  Ves.  sen.  411;   Wind  r.Jekyl,  1  P.  Wms.  572.) 

As  to  the  alienation  of  contingent  interests  by  married  women,  see 
sect.  77,  post;  Crofts  t.  Middleton,  8  D.>  M.  &  G.  192;  Jones  v.  Frott, 
L.  B.,  7  Ch.  773. 

Contingent  interests  in  any  tenements  or  hereditaments  are  now  made 
alienable  by  deed.  (8  &  9  Vict.  o.  106,  s.  6,  pott,)  And  all  contingent, 
executory  or  other  fntnre  interests  in  any  real  or  personal  estate  are 
devisable.    (I  Vict  c.  26,  s.  S,pott.) 

The  doctrine  of  estoppel  is  a  curious  and  important  head  of  the  law,  and 
well  deserving  attention.  It  would  exceed  the  limits  of  these  annotations 
to  discuss  it  at  large,  but  it  may  be  useful  to  state  some  of  its  principles. 
An  estoppel  is  when  one  is  conolnded  and  forbidden  in  law  to  speak  against 
his  own  act  or  deed,  even  though  it  he  to  say  the  trath.  (Terms  of  the  Law, 
157;  Utt.  8.  667;  Co.  Litt.  352  a.)  There  are  three  kinds  of  estoppels,  by 
matter  of  record,  by  deed,  whether  an  indenture  or  a  deed  poll  {Bonner  v. 
Wilkinson,  5  B.  &  Aid.  682;  1  D.  &  K.  328),  with  this  difference,  that  in 
the  case  of  a  deed  poll  only  the  party  making  the  deed  is  estopped,  while 
by  a  deed  indented  both  parties  are  concluded  ( Co.  Litt.  47  b;  Lewis  v. 
Willis,  1  Wils.  314;  Litt.  s.  693);  and  by  matter  in  pais,  as  by  livery,  by 
entry,  by  acceptance  of  rent,  by  partition,  &c.    (Co.  Litt.  352.) 

The  acts  in  pais^  which  bind  parties  by  way  of  estoppel,  are  but  few,  and 
these  acts  are  of  notoriety,  not  less  formal  and  solemn  than  the  execution 
of  a  deed,  such  as  Hvery,  entry,  acceptance  of  an  estate,  and  the  like.  (Co. 
Litt.  852  a.)  Whether  a  party  had  or  had  not  concurred  in  an  act  of  this 
sort  was  deemed  a  matter  which  there  could  he  no  difiicul^  in  ascertaining, 
and  then  the  legal  consequences  followed.  {Lyon  y.Reed,  13  Mees.  &  W. 
285,  see  p.  309.  See  Niokells  v.  Atherstono,  10  Q.  B.  944. )  Titles  would 
be  placed  in  uncertainty  and  peril  by  the  extension  of  the  doctrine  in 
il%omas  V.  Cooke,  2  B.  &  Aid.  119.  The  doctrine  of  this  and  subscKinent 
cases  as  to  what  constitutes  a  surrender  by  operation  of  law  within  the  stat. 
29  Car.  2,  c.  3,  s.  3,  will  be  taken  to  be  law  until  it  shall  be  orerrnled  by  a 
court  of  error.  (Davison  v.  Oent,  1  H.  &  N.  744;  3  Jur.,  N.  S.  342;  2G 
L.  J.,  Exch.  122.)    See  further,  2  Smith,  L.  C.  755  et  seq.,  6th  ed. 

It  was  held  by  Leach,  Master  of  the  Rolls,  that  where  bv  deed  indented  a 
man  represents  himself  as  the  owner  of  an  estate,  and  affects  to  convey  it 
for  valuable  consideration,  having  at  the  time  no  possession  or  interest  in 
the  estate,  and  where  nothing  therefore  can  pass,  whatever  be  tiie  nature  of 
the  conveyance,  there,  if  by  any  means  ho  afterwards  acquire  an  interest  in 
the  estate,  he  is  estopped  in  respect  of  the  solemnity  of  the  instrument 
from  saying,  as  against  the  other  party  to  the  indenture,  contrary  to  his 
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8  i"  4  Will.  4,   o^*^  ayerment  in  it,  that  he  had  not  snch  interest  at  the  time  of  its  texeccr- 
e,  74  #.  20.      ^^^'    '^  conveyance  by  lease  and  release  will  operate  as  an  estoppel ;  and 

"where  the  releasee  can  have  the  benefit  of  the  conveyance  at  law,  a  court  of 

equity  will  not  interfere  in  his  behalf.  {Bensley  y.  Burdon^  2  Sim.  & 
Sta.  519,  afterwards  affirmed  bj  the  Lord  Chancellor;  see  2  B.  &  Ad.  282.) 
Bat  where  A.,  having  an  eqaitable  fee  in  certain  lands,  mortgaged  the 
same  to  B.,  by  lease  and  release,  and  the  latter  recited  that  A.  was  legally 
or  equitably  entitled  to  the  premises  conveyed;  and  the  releasee  cove- 
nanted that  he  was  lawfully  and  equitably  seised  in  his  demesne  of  and  in 
and  otherwise  well  entitled  to  the  same,  and  the  legal  estate  was  subse- 
quently conveyed  to  A.,  and  he  afterwards,  for  a  v^nable  consideration, 
conveyed  the  same  to  C:  upon  an  ejectment  brought  by  B.  against  C,  it 
was  held,  first,  that  there  being  in  the  release  no  certain  and  precise  aver- 
ment of  any  seisin  in  A.,  but  only  a  recital  and  covenant  that  he  was 
legally  or  equitably  entitled,  C.  was  not  thereby  estopped  from  setting  up 
the  legal  estate  acquired  by  him  after  the  execution  of  the  release,  and  that 
the  release  did  not  operate  as  an  estoppel  by  virtue  of  the  words  granted, 
bargained,  sold,  aliened,  remised,  released,  &c.,  because  the  release  passed 
•  nothing  but  what  the  releasor  had  at  the  time,  and  A.  had  not  the  legal 

estate  in  the  premises.  ( Right  d.  Jeffenjt  v.  Bucknell,  2  B.  &  Ad.  278.) 
In  this  case  there  was  a  want  of  that  certainty  which  is  requisite  to  create 
an  estoppel,  the  recital  being  in  the  alternative,  "that  the  mortgagor  was 
lawfully  or  equitably  entitled,*^  and  the  covenant  for  title  was  to  the  same 
effect.  Sir  £.  Sugden,  L.  C,  observed,  **  an  innocent  conveyance  by  lease 
and  release  could  not  operate  by  estoppel.  It  is  true  that  Sir  J.  Leach,  in 
Betisley  v.  Burdon,  did  hold  the  contrary,  and  decided  that  an  estoppel 
could  be  worked  by  lease  and  release,  llie  point  was  subsequently  ruled 
the  other  way  in  Right  v.  Bucknell,  and  it  is  now  clearly  settled,  that  a 
conveyance  of  this  nature  has  no  effect  upon  the  legal  estate  which  the 
party  subsequently  acquires."  (Lloyd  v.  Lloyd,  4  Dm.  &  War.  369;  Stack- 
poole  V.  Stackpoole,  4  Dm.  &  War.  847.) 

The  party  is  not  estopped  by  a  deed  upon  the  face  of  which  the  tmth 
appears ;  for  if  the  deed  alleges  the  truth,  it  is  obvious  that  the  truth  cannot 
be  alleged  against  the  deed,  and  the  case  of  an  estoppel  cannot  arise.  While 
A.  was  in  possession,  B.  and  his  eldest  son,  by  deed  truly  reciting  the  facts, 
released  their  interest  to  trustees ;  it  was  admitted,  that  this  being  a  release 
of  a  possibility  to  a  party  not  privy  in  estate,  and  the  whole  truth  appearing 
by  the  deed,  no  legal  interest  passed  either  by  way  of  conveyance  of  interest, 
or  by  way  of  estoppel.  {Doe  d.  Lumley  v.  Earl  of  Scarborough,  3  Ad.  &  Ell. 
2 ;  4  Nev.  &  M.  730.  See  Doe  d.  Barber  v.  Lawrence,  4  Tannt  23.)  The 
recital  of  a  particular  fact  in  a  deed  will  estop  the  party  making  the  state- 
ment. ( 1  Show.  57  ;  Shelley  v.  Wright,  Willcs,  9  ;  Lainson  v.  Treniere,  1 
Ad.  &  Ell.  792;  3  Nev.  &  M.  603;  Botvman  v.  Taylor,  2  Ad.  &  Ell.  278; 
4  Nev.  &  M.  264;  Bill  v.  Manchester  and  Sal/ord  Waterworks  Company, 
2  B.  &  Ad.  544;  Pargeter  v.  Harris,  7  Q.  B.  708.)  A  party  taking  under 
a  conveyance  is  not  estopped  by  recitals  in  a  previous  deed,  on  which  the 
title  conveyed  is  founded,  when  the  suit  relates  to  other  lands  than  those 
comprised  in  such  conveyance.  (Doe  d.  Shelton  v.  Shelton,  4  Nev.  &  M. 
857;  3  Ad.  &  Ell.  265. )  Where  an  untrue  recital  has  been  introduced  into 
a  deed  by  mistake,  and  without  fraud,  there  is  no  estoppel  in  equity.  (Brooke 
V.  Haymcs,  L.  R.,  6  Eq.  25.)    The  execution  b^  the  lessee  of  the  connter- 

{>art  of  a  lease  granted  in  exercise  of  a  power  given  by  a  will,  recited  in  the 
ease,  was  held  an  admission  of  the  execution  of  such  will.  (Bringloe  ▼. 
Ooodson,  5  Bing.  N.  C.  738;  8  Scott,  71.)  A  married  woman  is  bound  by 
estoppel  by  a  recitel  in  a  deed  duly  executed  and  acknowledged  by  her. 
(Jones  v.  Frost,  L.  R.,  7  Ch.  773,) 

An  estoppel  is  always  in  some  action  or  proceeding  based  on  the  deed  in 
which  the  fact  in  question  is  recited.  In  a  collateral  action  or  proceeding 
there  can  be  no  estoppel.     (Carter  v.  Carter,  3  Kay  &  J.  618.) 

The  effect  of  an  estoppel  is  to  prevent  the  party  wLo  has  executed  it  from 
impugning  the  general  effect  or  the  deed,  or  any  particular  statement  or 
clause  it  contains.  (Cowp.  600;  Co.  Litt.  47  b ;  Doe  v.  Ford,  3  Ad.  &  Ell. 
649;  Qrryny,  Neath  Canal  Navigation  Co.,  L.  B.,  8  Ex.  209.)    The 
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lecdpt  for  the  oonsideration  monej  in  the  bodj  of  the  deed  is  binding  npon' 
the  parties  at  law  {Rountree  y.  Jacohy  2  Taunt.  141);  and  cannot  be  con- 
Indicted  by  parol  evidence  {^Baker  y.  Dewey ^  1  B.  &  C.  704) ;  bat  eqnitj, 
CXI  proof  that  the  money  was  not  paid,  will  grant  relief.    {Ryle  y.  Haggie^ 

1  Jac.  &  W.  234.)  Bat  the  operation  of  the  words  of  the  release  and  receipt 
may  be  restrained  by  the  recitals  in  a  deed,  showing  that  the  money  has  not 
been  paid.  {Lampan  y.  Carke,  5  B.  &  Aid.  606;  1  D.  &  R.  211.  See 
Alner  y.  Oeorge,  1  Camp.  392;  Legh  y.  Legh,  1  Bos.  &  P.  447  ;  Hickey 
Y.  Bitrty  7  Tannt.  42;  Jonet  y,. Herbert,  7  Tannt.  421 ;  Payne  y.  Bogerg, 
Doogl.  407.)  Bat  the  receipt  for  the  consideration  money  indorsed  on  a 
deed  being  no  part  of  it,  is  not  an  estoppel,  bat  only  evidence  open  to  con- 
teuiiction.    (^Lampon  y.  Cbrke,  5  B.  ife  Aid.  606 ;  Graves  v.  Key,  3  B.  & 

-  Ad.  313.)  A  nominal  consideration  being  expressed  in  a  deed  does  not  pre- 
vent the  admission  of  evidence  aliunde  of  the  real  consideration,  provided 
sach  real  consideration  be  not  inconsistent  with  the  deed.  {Leif  child's  ease, 
L.  R,  1  Eq.  231.) 

The  rale  which  reqnires  a  man  to  be  bonnd  by  his  own  deliberate  represen-  Cases  when  there 
tations  of  matters  of  fact,  ma^  be  overbalanced  by  weightier  considerations.  i>  ^^  eitoppei. 
Ulna  if  a  trustee,  deriving  his  authority  from  a  poblic  act  of  parliament, 
grants  by  a  deed  anaathorized  by  the  act,  the  grantor  will  not  be  estopped 
from  insisting  against  the  other  party  to  the  deed  that  he  had  no  such 
power.  {Fairtitle  d.  MyUon  v.  Gilbert,  2  T.  R.  169.  See  Doe  d.  Baggely 
v.  Hares,  4  B.  &  Ad.  436,  and  Webb  v.  Ilerne  Bay  Commissioners,  L.  R., 
6  Q.  B.  642.)  So  a  party  to  the  deed  is  not  estopped  from  pleading  its 
illegality  ( Collins  v.  Blantern,  2  Wils.  347 ;  Paxton  v.  Popham,  9  East, 
408) ;  nor  from  showing  that  the  concdderation  was  immoral,  or  contrary  to 
an  act  of  parliament  or  pnblic  policy.  {Prole  v.  Wiggins,  3  Bing.  N.  C. 
230 ;  3  Scott,  601.)  So  a  party  is  not  estopped  from  showing  that  a  deed  is 
void  under  the  Mortmain  Act,  9  Geo.  2,  c.  36.  (^Doe  d.  Preece  v.  Honells, 

2  Ad.  &  Ell.  744.)  But  a  man  cannot  avoid  his  own  deed  by  an  allegation 
of  his  own  fraud,  as  that  the  deed  was  executed  for  the  purpose  of  giving  a 
colourable  qualification  to  kill  game.  {Doe  y.  Roberts,  2  B.  &  Aid.  367. ' 
See  also  the  cases,  Doe  d.  Lemina  y.  Skirrow,  7  Ad.  &  Ell.  167 ;  2  Nev.  & 
P.  123;  Gaunt  v.  WaUman,  3  Scott,  418;  Whitton  v.  Peacock,  2  Bmg. 
N.  C.  411;  3  M.  &  Keen,  792;  BHngloe  v.  Goodson,  4  Bing.  N.  C.  726;  6 
Scott,  602  ;  see  an  article  on  Estoppel  by  Deed,  6  Jar.  868,  1170.) 

In  order  to  pass  a  copyhold  estate  by  surrender,  tlie  estate  must  pass  into  Copyholds  not 
the  hands  of  the  lord,  through  which  it  must  be  taken.  A  fine  diflFered  hound  by  esioppeL 
from  the  case  of  a  surrender,  inasmuch  as  it  was  good  against  the  heir  by 
estoppel,  although  it  passed  no  estate ;  but  if  a  surrender  be  not  valid,  there 
will  be  no  estoppel,  and  no  estate  can  pass  into  the  hands  of  the  lord. 
(Taylor  y.  Phillips,  1  Ves.  sen.  230.)  It  was  held  that  a  surrender  of  a 
copyhold  estate  made  by  the  heir  apparent  in  the  lifetime  of  the  ancestor, 
whom  he  survived,  did  not  operate  by  estoppel  so  as  to  prevent  the  heir  at 
law  of  the  surrenderor  from  recovering  the  possession.  (  Goodtitle  v.  Morse, 

3  Term  R.  366.) .  And  a  court  of  equity  afterwards  refused  to  compel  the 
heir  at  law  to  surrender  to  the  purchaser,  on  the  ground  that  the  original 
contract  to  convey  made  by  one  not  then  entitled  was  a  personal  equity 
attaching  on  the  conscience  of  the  party,  and  not  descendiog  with  the  land. 
{Morse  v.  Faulkner,  1  Anstr.  11;  3  Swanst  429.)  On  the  same  principle 
devisees  of  contingent  remainders  in  a  copyhold,  not  being  in  the  seisin, 
cannot  make  a  surrender  of  their  interest;  and  such  a  surrender  will  not 
operate  by  estoppel  against  the  parties  or  their  heirs.  {Doe  d.  Blaeksell  v. 
Ibinkins,  11  East,  185.)  And  where  a  copyhold  was  surrendered  to  the  use 
of  the  husband  and  wife  for  their  natural  lives  and  the  life  of  the  looger 
liver  of  them,  and  after  the  death  of  the  survivor  of  them  to  the  right  heirs 
of  the  survivor  for  ever :  it  was  held  that  the  husband  and  wife  took  a 
vested  estate,  not  only  for  their  joint  lives,  but  also  for  the  life  of  the  sur- 

-  vivor,  with  a  contingent  remainder  in  fee  to  the  sur^-ivor,  which  neither 
passed  nor  was  bound  by  their  joint  surrender  to  a  purchaser  for  a  valuable 
consideration.  {Doe  v.  Wilson,  4  Bam.  &  Aid.  303.)  In  the  case  last  cited. 
Lord  Tenterden,  C.  J.,  obsen-ed  that  the  surrender  to  the  purchaser  for  a 
valuable  consideration  must  receive  the  utmost  effect  of  which  it  was  legally 
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S  4"  4  WilL  4,   capable,  and  be  oonstraed  to  pass  all  that  the  snrreDderon  oonld  lawfallx 
;  c,  74,  «.  20.     convey.    Kow  the  q^iantum  of  estate  which  they  might  lawfully  conTey 

-^ must  be  commensnrate  with  the  qv4intum  of  estate  that  waa  actnaUy  vested 

in  them  at  the  time  of  the  surrender,  which  was  an  estate  held  in  entirety 
for  their  joint  lives  and  the  life  of  the  snrvivor,  and  that  a  sorrender  of  a 
copyhold  could  not  operate  by  estoppel.  (^Id.  812, 313.  See  Doe  d.  Baeer~ 
stock  V.  Itolfe,  3  Nev.  &  P.  648.) 

It  has  been  seen  that  by  the  15th  section  of  this  act,  (ante,  p.  320,)  every 
actual  tenant  in  tail,  whether  in  possession,  remainder,  eontingenoy,  or 
otherwise,  has  power  to  alien ;  and  as  this  clause  is  applied  to  copyholds  by 
the  50th  section  of  this  act  (see  pogt\  it  should  seem  that  a  contingent 
tenant  in  tail  of  copyholds  may  now  dispose  of  such  interest  by  the  modes 
prescribed. by  this  act.    (See  8  &  9  Vict.  c.  106,  s.  S,post,) 


Extent  of  the 
estate  created  by 
a  tenant  In  ull  by 
way  of  uHirtgH^e, 
or  for  tmy  other 
limited  parpose. 


Effect  of  this 
section. 


Dispositions  for  limited  Purposes. 

21.  Provided  always,  and  be  it  further  enacted,  that  if  a 
tenant  in  tail  of  lands  shall  make  a  dispositioa  of  the  same 
under  this  act,  by  way  of  mortgage,  or  for  any  other  limited 
purpose,  then  and  in  such  case  such  disposition  shall,  to  the 
extent  of  the  estate  thereby  created,  be  an  absolute  bar  in  equity 
as  well  as  at  law  to  all  persons  as  against  whom  such  disposi- 
tion is  by  this  act  authorized  to  be  made,  notwithstanding  any 
intention  to  the  contrary  may  be  expressed  or  implied  in  the 
deed  by  which  the  disposition  may  be  effected :  provided 
always,  that  if  the  estate  created  by  such  disposition  shall  be 
only  an  estate  pour  autre  vtc,  or  for  years  absolute  or  deter- 
*  minable,  or  if,  by  a  disposition  under  this  act  by  a  tenant  in 
tail  of  lands,  an  interest^  charge,  lien  or  incumbrance  shall  be 
created  without  a  term  of  years  absolute  or  determinable,  or 
any  greater  estate  for  securing  or  raising  the  same,  then  such 
disposition  shall  in  equity  be  a  bar  only  so  far  as  may  be  neces- 
sary to  give  full  effect  to  the  mortgage,  or  to  such  other  limited 
purpose,  or  to  such  interest,  lien,  charge  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary  may  be  expressed  or 
implied  in  the  deed  by  which  the  disposition  may  be  effected  {x). 

(cb)  By  this  section  of  the  act,  if  a  tenant  in  tail  makes  a  mortgage  in  fee 
with  a  proviso  for  redemption  in  the  usual  form,  he  will  thenceforth  be 
entitled  to  the  equity  of  redemption  discharged  from  the  entail ;  but  if  he 
creates  an  estate  pour  autre  vie,  or  for  years  only,  or  an  *'  interest,  charge, 
or  incumbrance,"  without  a  term  of  years,  by  way  of  mortgage,  the  enUiil 
will  be  affected  only  to  the  extent  of  the  charge  created,  although  there  be 
an  express  declaration  of  intention  that  the  deed  shall  operate  as  a  complete 
bar  of  the  entail.  Assuming,  what  is  not  clear,  that  a  conveyance  by  a 
tenant  in  tail  to  a  trustee  to  the  use  of  a  mortgagee  for  a  term  of  years,  with 
remainder  to  such  uses  as  the  tenant  in  tail  should  appoint,  or  to  the  use  of 
himself  in  fee,  would  not  extinguish  the  entail  altogether,  it  will  be  neces- 
sary, where  the  object  is  to  make  a  mortgage  for  years,  or  to  create  a  charge, 
and  to  bar  the  entail  in  the  equity  of  redemption,  to  attain  the  latter  object 
by  a  distinct  deed,  either  before  or  after  the  creation  of  the  mortgage  or 
charge.  Assuming  also,  what  is  not  clear,  that  where  a  mortgage  in  ree  is 
made  with  a  proviso  that  on  payment  of  the  money  the  estate  shall  be  re- 
conveyed  to  tne  former  uses,  either  by  reference  or  by  express  limitation  to 
the  same  uses,  that  the  entail  would  not  be  revived,  it  will  be  necessary  to 
have  a  distinct  deed  for  preserving  the  entail,  as  to  the  equity  of  redemp- 
tion ;  it  may,  however,  be  contended  that  the  object  of  this  section  is  not  to 
apply  to  express  limitations,  but  merely  to  prevent  a  simple  declaration  that 


Disposition  of  Lands  entailed. 

th«  eotail  shall  or  shall  not  be  barred  from  baring  any  operation ;  (see 
9  Jaim.  ConT.  404, 405;)  and  therefore  that,  by  one  deed  either  of  the  last- 
mentioned  objects  may  be  accomplished.  In  mortgages  in  fee,  whether  of 
freeholds  or  copyholds,  when  it  is  intended  that  the  equity  of  redemption 
shall  be  discharged  from  the  entail  without  any  f nrther  assarance,  it  will  be 
proper  to  frame  the  proTiso  of  redemption  not  so  as  to  make  the  estate  of 
ihe  mortgagee  void  on  payment  of  the  money,  but  to  direct  that  he  shall 
reeouTey  it  (which  is  the  usual  form)  to  ihe  nses  intended ;  for  if  the  con- 
dition in  the  former  case  should  be  performed,  it  might  be  contended  that 
the  tenant  in  tail  became  seised  of  his  former  estate  tail.  (See  further  as 
to  the  effect  of  this  section,  1  Hayes,  Oonv.  183 — 185,  5th  ed.) 

It  has  been  suggested,  as  following  from  a  comparison  of  the  present  sec- 
tion with  sect  50,  post,  that  if  a  legfd  tenant  in  tail  of  copyholds  mortgages 
by  conditional  surrender  which  is  not  followed  by  admittance,  but  the  money 
is  paid  off  and  tbe  surrender  vacated  by  the  entry  of  satisfaction,  the  estate 
tali  remains  unaffected;  but  that  the  estate  tail  would  be  barred  if  the  sur- 
render were  followed  by  admittance.    (2  Davidson,  Oonr.  588,  8rd  ed.) 

Interests,  charges,  liens  or  incumbrances  may  be  created  by  a  tenant  in 
tail  under  the  act ;  but  they  must  be  created,  and  not  left  to  vest  in  contract. 
(Sugd.  R.  P.  Stat.  197.)  Sect.  40  {post)  expressly  requires  in  every  case  a 
formal  legal  assurance:  it  would  seem,  therefore,  that  the  words  "  interest, 
diarge,  lien  or  incumbrance  **  do  not  include  an  equitable  mortgage  by  mere 
deposit  of  title  deeds. 

The  deposit  of  title  deeds  is  evidence  of  an  agpreement  to  execute  a  mort- 
gage, and  an  equitable  title  to  a  mortgage  is,  in  the  Court  of  Chancery,  as 
good  as  a  legal  title  in  a  court  of  law.  {Hx  parte  Wright,  19  Yes.  258.) 
It  has  lon^  been  settled  law,  that  a  mere  deposit  of  deeds,  without  a  single 
word  passing,  operates  as  an  equitable  mortgage,  if  no  other  purpose  be 
shown;  {Ew  parte  Xensington,  2  Yes.  &  B.  83;  Ex  parte  Langston,  17 
Yes»  230 ;)  a  rule  which  has  often  been  reprobated^  and,  as  it  seems,  is  not 
to  be  extended.  {Ex  parte  Wether  ell,  11  Yes.  398;  Ex  parte  Uaigh,  11 
Yes.  403;  Norris  v.  Wilkinson,  12  Yes.  192.)  So  the  deposit  of  the  copy 
of  court  roll,  by  which  a  copyhold  estate  is  held,  gives  a  lien  thereon  in  the 
nature  of  a  mortgage.  (^4  parte  Warner,  19  Yes.  202.)  A  written  agree- 
ment accompanying  the  deposit  must  prima  facie  determine  the  purpose  for 
which  it  was  made;  {Ex  parte  Cootnoe,  17  Yes.  371 ;  Ex  parte  Mountfort, 
14  Yes.  607  ;)  though  a  deposit  originally  for  a  particular  purpose  may  be 
enlarged  by  a  subsequent  parol  agreement.  {Ex  parte  Xensington,  2  Yes. 
fr  B.  84.)  Where  the  object  of  the  deposit  is  not  evidenced  by  writing,  the 
court  must  decide  upon  parol  evidence  with  what  intent  the  deposit  was 
made,  although  in  truth  it  is  in  the  very  teeth  of  the  Statute  of  Frauds,  29 
Car.  2,  c  3.  {Ex  parte  Whithread,  19  Yes.  21 1 ;  ^a?  parte  Haigh,  1 1  Yes- 
402;  Norris  v.  Wilkinson,  12  Yes.  197;  see  2  Hov.  Suppl.  to  Yes.  jun.  148. 
On  equitable  mortgages,  see  5  Jarm.  Conv.  by  Sweet,  109  et  seq. ;  Coote 
on  Mortgages,  ch.  viii;  Shelf ord  on  tbe  Law  of  Bankruptcy,  pp.  407 — 410, 
8rd  ed.;   Mussel  v.  Mussel,  1  White  &  Tudor,  L.  C,  Eq.  674.) 
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e.  74,  #.  21. 


Mortguge  of  «ii- 
tailed  copyholds. 


Intereat,  duirge, 
lien  or  laouin- 
brance. 


Equitable  mort- 
gages. 


VIII,  Definition  of  the  Pkotector. 

22.  If  at  the  time  when  there  ehall  be  a  tenant  in  tail  of 
lands  under  a  settlemeiit  there  shall  be  subsisting  in  the  same 
jaods  or  anj  of  them,  under  the  same  settlement,  any  estate  for 
years  determinable  on  the  dropping  of  a  life  or  lives,  or  any 
greater  estate  (not  being  an  estate  for  years),  prior  to  the  estate 
tail,  then  the  person  who  shall  be  the  owner  of  the  prior  estate, 
or  the  first  of  such  prior  estates,  if  more  than  one,  then  subsist- 
ing under  the  same  settlement,  or  who  would  have  been  so  if  no 
absolute  disposition  thereof  had  been  made  (the  first  of  such 
prior  estates,  if  more  than  one,  being  for  all  the  purposes  of  this 


The  owner  of  the 
flrat  existing 
estate  ander  a 
setilement,  prior 
to  the  estate  tail 
nnder  the  same 
settlement,  to  be 
the  protector  of 
the  setUement. 
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3  '^  *  ^^^-  *»  act  deemed  the  prior  estate),  shall  be  the  protector  of  the  settle- 
g.  74,  <.  22.  jjjgnt  so  far  as  regards  the  lands  in  which  such  prior  estate  shall 
be  subsisting,  and  shall  for  all  the  purposes  of  this  act  be 
deemed  the  owner  of  such  prior  estate,  although  the  same  may 
have  been  charged  or  incumbered  eitlier  bj  the  owner  thereof 
or  by  the  settlor,  or  otherwise  howsoever,  and  although  the 
whole  of  the  rents  and  profits  be  exhausted  or  required  for  the 
payment  of  the  charges  and  incumbrances  on  such  prior  estate, 
and  although  such  prior  estate  may  have  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  or  in  consequence  of  the 
bankruptcy  or  insolvency  of  such  owner,  or  by  any  other  act 
or  default  of  such  owner;  and  that  an  estate  by  the  curtesy,  in 
respect  of  the  estate  tail,  or  of  any  prior  estate  created  by  the 
same  settlement,  shall  be  deemed  a  prior  estate  under  the  same 
settlement  within  the  meaning  of  this  clause;  and  that  an  estate 
by  way  of  resulting  use  or  trust  to  or  for  the  settlor  shall  be 
deemed  an  estate  under  the  same  settlement  within  the  meaning 
of  this  clause  (j/). 

(y)  In  cases  of  lunacy  the  Lord  Chancellor  is  protector.  (See  post, 
Bs.  33,  48.)  Where  there  is  a  tenant  in  tail  in  possession  and  a  tenant  in 
tail  in  remainder  under  the  same  settlement,  the  tenant  in  tail  in  posses- 
sion is  the  protector  as  to  the  tenant  in  tail  in  remainder  under  this  statute; 
and  where  the  tenant  in  tail  in  possession  is  a  lunatic,  the  Lord  Chancellor 
will,  as  such  protector,  consent  to  a  disentailing  deed  by  the  tenant  in  tail 
in  remainder,  where  it  is  for  the  benefit  of  the  near  relatives  of  the  lunatic. 
(In  re  BUwitt,  6  D.,  M.  &  G.  187,  overruling  In  re  Blemitt,  8  M.  &  Keen, 
260;  In  re  Wood,  3  M.  &  Cr.  266.  See  note  to  section  i%,pott.)  When 
there  will  be  a  resulting  trust,  see  Hill  v.  Bishop  of  London,  1  Atk.  618; 
King  v.  Denison,  1  Yes.  &  B.  260;  Cook  v.  Hutchinson,  1  Keen,  42; 
Lewin  on  Trusts,  115  et  seq.,  5th  ed. 


Each  of  two  or 
more  owoera  of  a 
prior  estate  to  be 
the  sole  protector 
u  to  his  Bluure. 


Protector  as  to  undivided  Shares. 

23.  Provided  always,  and  be  it  further  enacted,  that  where 
two  or  more  persons  shall  be  owners,  under  a  settlement,  within 
the  meaning  of  this  act,  of  a  prior  estate,  the  sole  owner  of 
which  estate,  if  there  had  been  only  one,  would  in  respect 
thereof  have  been  the  protector  of  such  settlement,  each  of  such 
persons,  in  respect  of  such  undivided  share  as  he  could  dispose 
of,  shall  for  all  the  purposes  of  this  act  be  deemed  the  owner  of 
a  prior  estate,  and  shall,  in  exclusion  of  the  other  or  others  of 
them,  be  the  sole  protector  of  such  settlement  to  the  extent  of 
such  undivided  share  {z), 

(x)  See  Church  r.  Edwards,  2  Br.  C.  C.  180;  Oakley  v.  Smith,  Amb.  90; 
1  Eden,  261;  8  Frest.  Conv.  90  et  seq. 


Protector  in  case  of  Married  Women. 

Where  a  nuirried  g4.  Provided  always,  and  be  it  further  enacted,  that  where 

shatTbe^he  pro-  a  married  woman  would,  if  single,  be  the  protector  of  a  settle- 

t«ctor.  and  where  ment  in  rcspcct  of  a  prior  estate,  which  is  not  thereby  settled, 

band  together  or  agreed  or  directed  to  be  settled,  to  her  separate  use,  she  and 

■haU  be  protector. 


Definition  of  the  Protector. 


333 


lier  husband  together  shall  in  respect  of  sach  estate  be  the  pro-   3  ^f-  4  WilL  4, 
tfector  of  such  settlement,  and  shall  be  deemed  one  owner;  but      <?.  74,  $,  24. 
ff  such  prior  estate  shall  by  such  settlement  have  been  settled, 
or  agreed  or  directed  to  be  settled  to  her  separate  use,  then  and 
in  such  case  she  alone  shall  in  respect  of  such  estate  be  the  pro- 
tector of  such  settlement  (a). 

(a)  Where,  by  a  settlement  executed  prior  to  the  passing  of  this  act,  real 
estate  was  settled  to  the  separate  ase  of  a  married  woman  for  her  life,  with 
remainder  in  tail,  she  alone  is,  by  virtae  of  this  section,  the  protector  of  the 
settlement;  and  her  hnsband's  consent  is  not  requisite,  under  the  34th 
section,  to  enable  the  tenant  in  tail  to  make  an  absolute  disposition  of  the 
property.  (^Keer  y.  Brown,  6  Jur.,  N.  S.  457;  Johns.  138;  28  Law  J., 
Chanc.  477.) 

Protector  as  to  Estates  restored  or  confirmed. 

25.  Provided  always,  and  be  it  further  enacted,  that,  except  As  to  estates  con- 
in  the  case  of  a  lease  hereinafter  provided  for,  where  au  estate  ?""*?,{*'  restored 
shall  be  limited  by  a  settlement  by  way  of  confirmation,  or 

where  the  settlement  shall  merely  have  the  effect  of  restoring 
an  estate,  in  either  of  those  cases  such  estate  shall  for  the  pur- 
poses of  this  act,  so  far  as  regards  the  protector  of  the  settle- 
ment, be  deemed  an  estate  subsisting  under  such  settlement. 

Lessees  not  to  be  Protector. 

26.  Provided  always,  and  be  it  further  enacted,  that  where  as  to  leases  at 
a  lease  at  a  rent  shall  be  created  or  confirmed  by  a  settlement,  J^°ye^*nJ*  ^^ 
the  person  in  whose  &vour  such  lease  shall  be  created  or  con- 
firmed, shall  not  in  respect  thereof  be  the  protector  of  such 
settlement. 

DoweresseSy  S^Cy  not  to  be  Protector, 

SP7.  Provided  always,  and  be   it  further  enacted,  that  no  No  tenant  in 
woman  in  respect  of  her  dower  (ft),  and  (except  in  the  case  ^^'^^{^^ 
hereinafter  provided  for  of  a  bare  trustee  under  a  settlement  protector,  except 
made  on  or  before  the  thirty-first  day  of  December,  one  thou-  {Su?^S!S^^* 
sand  eight  hundred  and  thirty-three  {c)  ),  no  bare  trustee,  heir, 
executor,  administrator  or  assign,  in  respect  to  any  estate  taken 
by  him  as  such  bare  trustee,  heir,  executor,  administrator  or 
assign,  shall  be  the  protector  of  a  settlement. 

{V)  It  was  not  thought  advisable  to  require  the  concnrrence  of  the  tenant 
in  dower,  for  it  seldom,  if  ever,  happens  that  dower  is  set  out  by  metes  and 
bounds;  and  if  such  an  estate  does  occur,  her  concurrence  would  have  only 
a  partial  operation,  as  the  estate  is  confined  to  a  part  of  the  lands  entailed. 
(I  Real  Prop.  Rep.  pp.  32,  33.) 

(0)  There  is  a  discrepancy  between  this  date  and  the  date  given  in  sect. 
31  (28th  Angnst,  1833.)  It  seems  doubtful  which  enactment  must  control 
the  other.    (1  Hayes,  Conv.  180,  6th  ed.;  Sugd.  R.  P.  Stat.  203.) 

fVho  to  be  Protector  where  owner  of  prior  estate  excluded  by 

the  two  last  Clauses, 

28.  Provided  always,  and  be  it  further  enacted,  that  where  Who  shall  be  th« 
under  any  settlement  there  shall  be  more  than  one  estate  prior  SS'S2Sero^"?h6 
to  an  estate  tail,  and  the  person  who  shall  be  the  owner  within  p^r  estate  sbau, 

'  *^  by  the  two  last 
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3^4  Will,  i,  the  meaning  of  this  act  of  anj  such  prior  estate,  in  respect  of 

e.  74, «.  28.     which  but  for  the  two  last  preceding  clauses,  or  either  of  them, 

Nausea,  be  ex-       ^®  would  have  been  the  protector  of  the  settlement,  shall  bj 

eluded.'  virtue  of  such  clauses,  or  either  of  them,  be  excluded  from  being 

the  protector,  then  and  in  such  case  the  person  (if  any)  who,  if 
such  estate  did  not  exist,  would  be  the  protector  of  the  settle- 
ment, shall  be  such  protector. 


Tenant  to  the  Prcecipe  to  he  Protector j  when. 

Where,  in  the  dis-  29.  Provided  always,  and  be  it  further  enacted,  that  where 
eSSte*be?orethe  already,  or  on  or  before  the  thirty-first  day  of  December,  one 
i^^ih**"**^*  thousand  eight  hundred  and  thirty-three,  an  estate  under  a 
to  voaXtSr^^  settlement  shall  have  been  disposed  of  either  absolutely  or  other- 
S'enSyina*!^'  wiso,  and  either  for  valuable  consideration  or  not,  the  person 
oovery  shall  be  who  iu  respcct  of  such  cstato  would,  if  this  act  had  not  been 
the  protector.        passed,  have  been  the  proper  person  to  have  made  the  tenant  to 

the  writ  of  entry  or  other  writ  for  suffering  a  common  recovery 
of  the  lands  entailed  by  such  settlement,  shall,  during  the  con* 
tinuance  of  the  estate  which  conferred  the  right  to  make  the 
tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of 
such  settlement  {d), 

(d)  This  and  the  followiog  section  of  the  act  will  render  it  necessaiy, 
where  it  is  intended  to  bar  an  entail  created  on  or  before  the  8 1st  December, 
1883,  to  ascertain  in  whom  the  immediate  freehold  of  the  lands  is  Tested, 
in  the  same  way  as  was  required  for  determining  who  was  the  proper  person 
for  making  a  tenant  to  the  precipe  in  a  recovery.  (See  ante,  pp.  304, 
814.)  This  section  most  be  attentively  considered  in  connection  with  the 
27th,  dOth  and  Slst  sections.  In  Corrall  v.  Cattell  (4  Mees.  &  W.  784, 
and  see  Cattell  v.  Corrall,  3  Y.  &  Coll.  413),  a  tenant  in  tail,  in  1817, 
conveyed  to  trustees  for  the  life  of  the  tenant  in  tail  upon  certain  trusts. 
The  impression  of  the  court  seemed  to  be  that  the  trustees  were  not  protec- 
tors. Mr.  Hayes  (1  Conv.  177),  and  Lord  St.  Leonards  (Sugd.  R.  P. 
Stat.  203),  are  of  opinion  that  the  trustees  were  protectors.  (See  s.  22, 
ante,  p.  331.) 


the  protector. 


Where  In  the  caM  30.  Provided  always,  and  be  it  further  enacted,  that  where 
ot  areveSton  on  ^^Y  P^TOon  having  either  already,  or  on  or  before  the  thirty-first 
or  before  the  sitt  day  of  December,  one  thousand  eight  hundred  and  thirty-|hree, 
isuTute^Mon  either  for  valuable  consideration  or  not,  disposed  of,  either  abso- 
to  make  the  lutely  or  Otherwise,  a  remainder  or  reversion  in  fee  in  any  lauds, 
of  entry  In  a^re-  or  Created  any  estate  out  of  such  remainder  or  reversion,  would, 
JSIt2L*iII!ll.***      under  this  act,  if  this  clause  had  not  been  inserted,  have  been 

the  protector  of  the  settlement  by  which  the  lands  were  entailed 
in  which  such  remainder  or  reversion  may  be  subsisting,  and 
thereby  be  enabled  to  concur  in  the  barring  of  such  remainder 
or  reversion,  which  he  could  not  have  done  if  he  had  not  be- 
come such  protector,  then  and  in  every  such  case  the  person 
who,  if  this  act  had  not  been  passed,  would  have  been  the  pro- 
per person  to  have  made  the  tenant  to  the  writ  of  entry  or  other 
writ  for  suffering  a  common  recovery  of  such  lands,  shall,  daring 
the  continuance  of  the  estate  which  conferred  the  right  to  make 
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the  tenant  to  such  writ  of  eniiy  or  other  writ,  be  the  protector   3^4  WUl,  4, 
of  sach  settlement.  g.  74,  $,  31. 

Bare  Trustee  to  be  Protectory  when, 

SI.  Provided  always,  and  be  it  further  enacted,  that  where,  wben  a  imi« 
under  anj  settlement  of  lands  made  before  the  passing  of  this  ^/J^eiitfmada 
act,  the  person  who,  if  this  act  had  not  been  passed,  would  have  ^f'^JJ^'^t  ^IkL 
been  the  proper  person  to  make  the  tenant  to  the  writ  of  entry  the  protector. 
or  other  writ  for  suffering  a  common  recovery  of  such  lands  for 
the  purpose  of  barring  any  estate  tail  or  other  estate  under  such 
Bettlement,  shall  be  a  bare  trustee,  such  trustee  shall,  during  the 
continuance  of  the  estate  conferring  on  him  the  right  to  make 
the  tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector 
of  such  settlement  (e). 

(0)  The  hnsband  of  a  married  woman  taking  rd  estate  for  her  separate 
use  under  a  settlement  is  not  a  bare  trustee  under  the  settlement  within  this 
section.  {£eer  t.  Brown,  Johns.  138;  5  Jur.,  N.  S.  457;  28  I^  J.,  Chime. 
477.     See  ante,  s.  24,  p.  333,  n.) 

Under  this  section  a  trustee,  having  the  first  immediate  estate  of  free^ 
hold,  will  be  protector  of  a  settlement  made  before  the  passing  of  this  act 
{  28  Ang.  1833).  Thns  nnder  a  settlement  containing  a  limitation  to  A.  for 
ninety-nine  years,  if  he  should  so  long  live,  with  remainder  to  trustees 
daring  the  life  of  A.  upon  trust  by  the  usual  means  to  preserve  contingent 
remainders,  with  remamder  to  the  first  and  other  sons  of  A.  in  tail ;  the 
trustees  would  be  protectors  of  the  settlement  daring  the  life  of  A.,  add 
their  concurrence  would  be  necessary  for  enabling  the  first  tenant  in  tail 
to  make  an  effectual  disposition.  (See  Smith  d.  Dormer  r.  Paokhurst,  3 
Atk.  186;  2  Str.  1105;  Andr.  315.)     . 

A  bare  trustee,  who  under  this  section  is  protector  of  a  settlement,  can 
insist  on  retaining  the  legal  estate  onlj  so  long  as  the  purposes  of  the  trust 
exist;  that  is,  so  long  as,  according  to  the  rules  of  the  Court  of  Equity,  he 
is  required  to  be  a  trustee.  This  section  is  intended  to  meet  the  case  where 
there  are  contingent  remainders,  which  the  trustees  were  intended  to  protect, 
bat  not  a  case  wnere  there  are  no  contingent  remainders.  Therefore  where 
there  was  a  devise  of  lands  to  trustees  upon  trust  for  the  testator's  daughter 
daring  her  life,  for  her  separate  use  without  power  of  anticipation,  with 
remainder  to  the  use  of  her  children  as  tenants  in  common  in  tail,  with 
remainders  ever :  it  was  held,  that  the  testator's  daughter,  having  become 
discoverte  and  being  iui  juris,  could  compel  a  conveyance  by  the  trustees 
of  the  legal  estate.  {Buttansham  v.  Martin,  Johns.  89 ;  5  Jar.,  N.  S. 
647.) 


Power  to  appoint  Protector, 

82.  Provided  always,  and  be  it  further  enacted,  that  it  shall  Power  to  any 
be  lawful  for  any  settlor  entailing  lands  to  appoint,  by  the  SeS^tSST*"^, 
settlement  by  which  th^  lands  shall  be  entailed,  any  number  of 
persons  in  esse,  not  exceeding  three,  and  not  being  aliens,  to  be 
protector  of  the  settlement  in  lieu  of  the  person  who  would  have 
been  the  protector  if  this  clause  had  not  been  inserted,  and 
either  for  the  whole  or  any  part  of  the  period  for  which  such 
person  might  have  continued  protector,  and  by  means  of  a 
power  to  be  inserted  in  such  settlement  to  perpetuate,  during 
the  whole  or  any  part  of  such  period,  the  protectorship  of  the 
settlement  in  any  one  person  or  number  of  persons  in  esse,  and 
not  being  an  alien  or  aliens,  whom  the  donee  of  the  power  shall 
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8^4  Will,  4,  think  proper  by  deed  to  appoint  protector  of  the  settlement  in 
c,  74,  s,  32.  the  place  of  any  one  person  or  number  of  persons  "who  shall  die 
or  shall  by  deed  relinquish  his  or  their  office  of  protector ;  and 
the  person  or  persons  so  appointed  shall,  in  case  of  there  being 
no  other  person  then  protector  of  the  settlement,  be  the  pro- 
tector, and  shall,  in  case  of  there  being  any  other  person  then 
protector  of  the  settlement,  be  protector  jointly  with  such  other 
person :  provided  nevertheless,  that  by  virtu«  or  means  of  any 
such  appointment,  the  number  of  the  persons  to  compose  the 
protector  shall  never  exceed  three:  provided  further  never- 
theless, that  every  deed  by  which  a  protector  shall  be  appointed 
under  a  power  in  a  settlement,  and  every  deed  by  which  a  pro- 
tector shall  relinquish  his  office,  shall  be  void  unless  inrolled  in 
his  Majesty's  High  Court  of  Chancery  within  six  calendar 
months  afler  the  execution  thereof:  provided  further  neverthe- 
less, that  the  person  who  but  for  this  clause  would  have  been 
sole  protector  of  the  settlement,  may  be  one  of  the  persons  to 
be  appointed  protector  under  this  clause,  if  the  settlor  shall 
think  fit,  and  shall,  unless  otherwise  directed  by  the  settlor,  act 
as  sole  protector,  if  the  other  persons  constituting  the  protector 
shall  have  ceased  to  be  so  by  death  or  relinquishment  of  the 
office  by  deed,  and  no  other  person  shall  have  been  appointed 
in  their  place  {/)• 

Tnutee  of  execa-  (/  )  The  trustee  of  an  execafcory  settlement  is  a  settlor  within  this  section 
tory  settlement  a  of  the  act,  and  as  such  is  entitled  to  appoint  a  protector  at  his  discretion. 
Stton.  Shadfvell,  V.-C,  said,  "The  act  of  parliament  furnishes  reasons  why  a  pro- 

tector should  not  be  appointed  by  the  court,  unless  upon  a  special  case. 
By  the  36th  section  the  protector  is  made  irresponsible,  and  is  at  liberty  to 
act  from  mere  caprice,  iU-will  or  any  bad  moUve.  By  the  37th  section  a 
protector  is  enabled  to  take  a  bribe  for  giving  consent;  and  if  two  or  three 
persons  are  made  protector,  and  any  one  of  them  incurs  a  disability  under 
the  33rd  section,  then  it  is  questionable,  at  least,  whether  the  Court  of 
Chancery  could  act,  in  lieu  of  such  person,  with  the  other  or  others  who  are 
not  disabled ;  and  if  it  could  not,  there  would  be  no  protector  capable  of 
acting."  (^Banket  y.  Le  Despencer,  11  Sim.  508;  see  pp.  527,  528.  7 
Jur.  210;  Law  J.,  1843,  Ch.  293.) 

Where  Protector  a  Lunatic^  Sfc, 
incaseflofiaoacy,  33.  Provided  always,  and  be  it  further  enacted,  that  if  any 
SSoVor  Si?"  person,  protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of 
Keeper,  or  Lords  unsound  mind,  and  whether  he  shall  have  been  found  such  by 
SiT^nsln-^'  inquisition  or  not,  then  the  Lord  High  Chancellor  of  Great 
trusted  with  lana-  Britain,  or  the  Lord  Keeper  or  the  Lords  Commissioners  for 
ttoMn  or  felony,  the  custody  of  the  great  seal  of  Great  Britain  for  the  time  being 
Ac^the Cottrtof  or  Other  the  person  or  persons  for  the  time  being  entrusted  by 
tbe  protector.        the  King's  sign  manual  with  the  care  and  commitment  of  the 

custody  of  the  persons  and  estates  of  persons  found  lunatic, 
idiot  and  c^f  unsound  mind,  shall  be  the  protector  of  such  settle- 
ment in  lieu  of  the  person  who  shall  be  such  lunatic  or  idiot, 
or  of  unsound  mind  as  aforesaid  {d)  ;  or  if  any  person,  protector 
of  a  settlement,  shall  be  convicted  of  treason  or  felony,  or  if  any 
person  not  being  the  owner  of  a  prior  estate  under  a  settlement 
shall  be  protector  of  such  settlement,  and  shall  be  an  infant,  or 
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if  it  shall  be  uscertain  whether  such  last-mentioned  person  be   3  .J*  4  Will.  4, 
living  or  dead,  then  his  Majesty's  High  Court  of  Chancery     g.  74,  #.  83. 
shall  be  the  protector  of  such  settlement  in  lieu  of  the  person 
i^ho  shall  be  an  infant,  or  whose  existence  cannot  be  ascer- 
tained as  aforesaid  {h) ;   or  if  any  settlor  entailing  the  lands 
shall^  in  the  settlement  by  which  the  lands  shall  be  entailed, 
declare  that  the  person  who  as  owner  of  a  prior  estate  under 
snch  settlement  would  be  entitled  to  be  protector  of  the  settle- 
ment, shall  not  be  such  protector,  and  shall  not  appoint  any 
person  to  be  protector  in  his  stead,  then  the  said  Court  of 
Chancery  shall,  as  to  the  lands  in  which  such  prior  estate  shall 
be  subsisting,  be  the  protector  of  the  settlement  during  the 
continuance  of  such  estate ;  or  if  in  any  other  case  where  there 
shall  be  subsisting  under  a  settlement  an  estate  prior  to  an 
estate  tail  under  the  same  settlement^  and  such  prior  estate 
shall  be  sufficient  to  qualify  the  owner  thereof  to  be  protector 
of  the  settlement,  and  there  shall  happen  at  any  time  to  be  no 
protector  of  the  settlement  as  to  the  lands  in  which  the  prior 
^tate  shall  be  subsisting,  the  said  Court  of  Chancery  shall, 
whUe  there  shall  be  no  such  protector,  and  the  prior  estate 
shall  be  subsisting,  be  the  protector  of  the  settlement  as  to  such 
lands. 

(^)  All  the  jurisdiction  and  all  the  powers  and  antborities  of  a  judicial 
nature,  given  by  "Tbe  Trustee  Act,  1860,"  and  by  any  other  act  of  parlia- 
ment then  in  force,  to  the  Lord  Chancellor,  entrusted,  by  yirtue  of  the 
Queen's  sign  manual,  with  the  care  and  commitment  of  the  custody  of  the 
persons  and  estates  of  persons  found  idiot,  lunatic  or  of  unsound  mind, 
shall  belong  to  and  may  be  exercised  by  all  or  any  of  tbe  persons  or  person 
for  the  time  being  entrusted  as  aforesaid.  (15  &  16  Vict.  c.  87,  s.  16;  see 
14  &  15  Vict.  c.  83,  s,  13.) 

Where  the  party  has  not  been  found  a  lunatic,  &c.  it  will  probably  be 
referred  to  a  Master  in  Lunacy  to  ascertain  that  fact,  and  whether  the 
party,  if  of  sound  mind,  would  be  protector  of  the  settlement.  (See  jw^, 
note  to  section  48.) 

The  Lord  Chancellor  of  Great  Britain,  and  not  the  Lord  Chancellor  of 
Ireland,  is  the  protector  of  a  settlement  in  the  place  of  a  lunatic  of  estates 
satnate  in  Walesi,  although  the  party  is  resident  in  Ireland,  and  has  been 
found  lunatic  by  inquisition  issued  by  the  Lord  Chancellor  of  Ireland. 
(/»  re  Oraydon,  14  Jur.  157;  1  Mac.  &  G.  655;  2  Hall  &  T.  182.)  The 
cases  as  to  the  exercise  by  the  Lord  Chancellor  of  his  power  of  consenting 
are  stated  in  the  note  to  sect.  48,  pogt. 

(A)  On  the  hosband  of  a  married  woman,  tenant  for  life  under  a  settle- 
ment, being  convicted  of  felony,  the  Court  of  Chancery  becomes  protector 
of  the  settlement.  {In  re  Wainwrxght^  1  Phill.  C.  C.  258.)  There  is, 
howerer,  an  omission  in  this  section  of  the  case  of  a  person  convicted  of 
treman  or  felony.  But  Lord  Cottenkam,  C,  thought  that  the  omission 
most  be  supplied  by  implication,  otherwise  no  effect  can  be  e;iyen  to  the 
previous  words,  ''  u  any  person,  protector  of  a  settlement,  shall  be  con- 
victed of  treason  or  felony."  Now  these  words  cannot  be  struck  out  of  the 
act,  and  it  is  much  more  natural  to  supply  the  words  '*  in  lieu  of  the  person 
who  shall  be  convicted,"  than  to  adopt  a  construction  which  would  deprive 
the  preceding  words  of  all  meaning.    {lb,  pp.  261,  262.) 

As  to  the  form  of  petition,  evidence  and  order  on  an  application  to  the 
court  to  consent  as  protector  of  a  settlement  to  the  barring  of  an  entail, 
see  In  re  Oravenor,  1  De  G.  &  S.  700;  Scton,  522,  No.  1;  and  see 
Daniell's  Ch.  Pr.  1923;  Seton,  625. 
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8  #  4  Will  4, 
c.  74,  s,  84. 


Where  there  Is  a 
jnotector,  hiii  oon- 
sent  requisite  to 
enable  an  actual 
tenant  In  tall  to 
create  a  larger 
estate  than  a  bue 
fee. 


Advantage  of 
consent  to  a  con- 
vejance. 


Power  of  consent- 
ing to  sale  not 
barred  by  donee 
consenting  as  pro- 
tector to  the  bar 
of  an  entalL 
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IX.  Powers  op  the  Protector, 
His  Consent  required^ 

84.  Provided  always,  and  be  it  further  enacted,  that  if  at  the 
time 'when  any  person,  actual  tenant  in  tail  of  lands  under  a 
settlement,  but  not  entitled  to  the  remainder  or  reversion  in  fee 
immediately  expectant  on  the  determination  of  his  estate  tail, 
shall  be  desirous  of  making  under  this  act  a  disposition  of  the 
lands  entailed,  there  shall  be  a  protector  of  such  settlement, 
then  and  in  every  such  case  the  consent  of  such  protector  shall 
be  requisite  to  enable  such  actual  tenant  in  tail  to  dispose  of  the 
lands  entailed  to  the  full  extent  to  which  he  is  hereinbefore 
authorized  to  dispose  of  the  same  ;  but  such  actual  tenant  in 
tail  may,  without  such  consent,  make  a  disposition  under  this 
act  qf  the  lands  entailed,  which  shall  be  good  against  all  persons 
who,  by  force  of  any  estate  tail  which  shall  be  vested  in  or 
might  be  claimed  by,  or  which  but  for  some  previous  act  or 
de&ult  would  have  been  vested  in  or  might  have  been  claimed 
by,  the  person  making  the  disposition  at  the  time  of  his  making 
the  same  shall  claim  the  lands  entailed  (t). 

(i)  The  adTantage  attending  the  new  mode,  of  making  the  first  beneficial 
owner  mei*ely  a  consenting  and  not  a  conveying  party  will  be,  that  he  will 
be  able  to  give  his  concorrcnce  to  the  alienation  by  the  remainderman  in  tail 
without  a&cting  the  powers  or  contingent  rights  or  interests  of  the  tenant 
for  life,  anterior  to  the  estate  tail  to  be  barred,  and  withont  letting  in  the 
incombrances  of  the  remainderman,  which  withont  4ue  caution  were  the 
consequences  of  the  old  rule.  ( See  1  Heal  Prop.  Rep.  33.)  Several  in- 
genious contrivances  had  been  adopted  bj^  conveyancers  for  avoiding  those 
inconveniences,  respecting  which  further  information  will  be  found  in  Co. 
Litt.  203  b,  n.  bv  Butl. ;  1  Prest.  Conv.  107—118;  2  Sand,  on  Uses,  207, 
4th  ed.;  Pelham/s  case,  1  Rep.  14  b;  Smith  d.  Richards  v.  Clifford,  1  T.  R. 
738;  Doe  v.  Lord  Mulgrave^  5  T.  R.  320;  JEarl  Jersey  v.  Deane,  5  B.  & 
Aid.  575;  Roper  v.  Halifax,  8  Taunt.  845;  Doe  d.  Lumley  v.  JEarl  of  Scar- 
horovgh,  8  Ad.  &  Ell.  43. 

According  to  the  strict  rules  of  the  common  law,  the  over-reaching  power 
of  a  fine  *^Sur  conuzance  de  droit  come  ceo,  &c.**  in  di\'esting  estates,  and 
in  extinguishing  rights,  powers,  &c.  was  so  inflexible  that  its  operation  could 
not  be  controlled  even  by  the  declared  intention  of  the  parties.  It  had,  how- 
ever, been  recently  decided  that  a  fine  might  be  prevented  from  operating 
beyond  the  particular  purposes  intended,  provided  such  intention  of  the 
parties  clearly  appeared.  {Uarl  Jersey  v.  Deane,  6  B.  &  Aid.  669 ;  Tyrrell 
V.  Marsh,  3  Bing.  31;  S.  C,  10  B.  Moore,  305.  See  Sugd.  on  Powers,  71 
—78,  8th  ed.) 

A  settlement,  by  which  real  estates  were  limited  to  the  use  of  A.  for  life, 
with  remainder  to  her  son  in  tail,  contained  a  power  of  sale  and  exchange 
to  be  exercised  during  the  life  of  the  tenant  for  life  with  her  consent  signi- 
fied by  writing  under  her  hand  and  seal.  B^  a  disentailing  deed,  to  which 
the  tenant  for  life  was  a  party,  the  tenant  in  tail,  with  the  consent  of  his 
mother,  the  tenant  for  life,  testified  by  her  executing  that  deed,  conveyed  the 
settled  estates  subject  to  her  life  estate  therein,  and  also  other  hereditamenta 
of  which  he  was  tenant  in  tail  in  possession,  to  uses  to  bar  dower  in  his  own 
favour.  This  deed  contained  no  recital  of  any  contract,  but  in  the  operative 
part  its  object  was  stated  to  be  in  order  to  defeat  the  estate  or  estates  tail  of 
th^  tenant  in  tail  in  the  hereditaments  therein  comprised,  and  all  other 
estates,  powers,  rights  and  interests  limited  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  such  estate  or  estates  tail,  and  to  limit  the  fee 
simple  in  such  hereditaments  as  to  such  parts  thereof  as  were  vested  in  the 
tenant  for  Ufe,  subject  to  her  life  estate  therein  to  the  uses  thereinafter  ex- 
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pressed :  it  was  held,  that  the  ooncnrience  of  the  tenant  for  life  in  the  dis-   3^4  Will.  4, 
entailing  deed  did  not  bar  her  power  of  assenting  to  a  subsequent  exercise      c.  74,  #.  B4.  * 

of  the  power  of  sale  and  exchange,  because  this  was  a  power  to  raise  a  use  ■ 

paxamonnt  to  the  estate  tail,  and  there  was  nothing  in  the  frame  of  the  deed 
£n>ni  which  a  contract  could  be  implied  that  the  tenant  for  life  would  not 
consent  afterwards  to  the  exerdse  of  the  power  of  sale  and  exchange.  {HiU 
T.  Pritchard,  Kajr,  394. ) 

In  a  case  where  there  was  an  adnlt  tenant  for  life,  and  an  infant  tenant  Vesting  order. 
in  tail,  a  Testing  order  under  the  Trustee  Act,  1850,  will,  if  the  protector 
consents  to  it,  bar  all  estates  in  remainder,  and  not  pass  a  base  fee  only 
■nder  this  act    (PoweU  t.  MaUkew9^  1  Jnr.,  N.  S.  973.) 

Protector  must  consent  to  Enlargement  of  Base  Fee, 

35.  Provided  always,  and  be  it  further  enacted,  that  where  where  %  baae  fee 
an  estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  hi!f(^^^^^ai. 
case,  so  long  as  there  shall  be  a  protector  of  the  settlement  by  ■"*  ^  "»«  ^'**'- 
which  the  estate  tail  was  created,  the  consent  of  such  protector  o/difpoettioa.^^' 
shall  be  requisite  to  enable  the  person  who  would  have  been 
tenant  of  the  estate  tail,  if  the  same  had  not  been  barred,  to 
exercise,  as  to  the  lands,  in  respect  of  which  there  shall  be  such 
protector,  the  power  of  disposition  hereinbefore  contained. 

Protector  not  to  he  controlled, 

86.  Anj  device,  shift  or  contrivance,  hj  which  it  shall  be  The  protector  to 
attempted  to  control  the  protector  of  a  settlement  in  giving  his  SiSSita' the"** 
consent,  or  to  prevent  him  in  any  way  from  using  his  absolute  cxerciM  of  bis 
discretion  in  regard  to  his  consent,  and  also  any  agreement  ^,^^^  oonaen - 
entered  into  by  the  protector  of  a  settlement  to  withhold  his 
consent,  shall  be  void  ;  and  that  the  protector  of  a  settlement 
shall  not  be  deemed  to  be  a  trustee  in  respect  of  his  power  of 
consent ;  and  a  court  of  equity  shall  not  control  or  interfere  to 
restrain  the  exercise  of  his  power  of  consent,  nor  treat  his 
giving  consent  as  a  breach  of  trust. 

Exclusion  of  Equity  as  to  Protector, 

37.  Provided  always,  and  be  it  further  enacted,  that  the  rules  certain  mies  of 
of  equity  in  relation  to  dealings  and  transactions  between  the  ^pi^betw^n 
donee  of  a  power  and  any  object  of  the  power  in  whose  favour  the  protector  and 
the  same  may  be  exercised,  shall  not  be  held  to  apply  to  deal-  u^^^the  wme. 
ings  and  transactions  between  the  protector  of  a  settlement  and 
tenant  in  tail  under  the  same  settlement,  upon  the  occasion  of 
the  protector  giving  his  consent  to  a  disposition  by  a  tenant  in 
tail  under  this  act  {k), 

(Jt)  Where  a  party  has  the  power  of  appointing  an  estate,  whether  real  or  The  rule  in  equity 
perwnal  amonest  aeveral  objects,  and  exercises  such  power  upon  condition  referred  to  by  List 
that  the  party  m  whose  favour  the  appointment  is  made  shall  confer  on  the  '^^^°* 
appointor,  or  a  stranger,  some  benefit  at  the  expense  of  the  objects  of  the  >*'*°(^  ^pon 
power,  snch  execution  is  fraodnlent,  and  will  be  set  aside  in  equity.    (See  ^^'^^'^^ 
PawletY,  Parclet,  1  Wils.  224;  Duke  of  Marlborough  y.  Lord  Oodolphin^ 
2  Vcs.  sen.  71 ;  Lane  v.  Page,  Ambl.  238;  Boyle  v.  Bishop  0/ Peterborough, 
1  Ves.  jnn.  299;  Tucker  v.  Sanger,  M*Clel.  430.)    Thus,  where  a  person 
having  a  power  of  jointuring,  executed  it  in  favour  of  his  wife,  but  it  was 
agreed  between  the  parties  that  the  wife  should  receive  only  part  of  the 

z2 
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3  ^*  4  Will,  i,  jointure  for  her  own  benefit,  and  that  the  residne  should  be  applied  for  tho 
c.  74,  s,  37.      tise  of  the  hnshand,  the  execution  of  the  power  was  set  aside  so  far  as  it 

was  in  f avoor  of  the  husband  himself,  on  the  ground  of  its  being  a  fraud  on 

the  power  and  those  creating  it.  {Lane  v.  Page,  Ambl.  233;  Aleyn  v. 
BelchieVf  1  Eden,  132.)  So,  if  a  parent  under  a  power  of  appointing  the 
estate  unto  any  of  his  children,  exclusivelj  of  the  others,  appoints  to  one, 
upon  a  preTious  bargain  with  such  child  that  he  should  pay  a  consideration 
for  it,  equity  will  set  aside  the  appointment  altogether.  {M* Queen  y.  Far- 
qvhar,  11  Yes.  467  ;  Palmar  v.  Wheeler,  2  BallA  Beatty,  18;  Bhodet  v. 
Cook,  2  Sim.  &  Stu.  488  ;  Ihrmer  v.  Martin,  2  Sim.  602 ;  6h-een  v.  Puis- 
ford,  2  Beay.  70.)  The  fraud  consists  not  in  the  selection  of  one  child  in 
preference  to  anoUier,  but  in  the  arrangement,  which  makes  the  appointment, 
though  in  form  to  the  child,  in  effect  an  appointment  to  the  father  himself. 
To  make  such  an  appointment  fraudulent,  it  is  not  necessary  that  it  should 
be  wholly  for  tho  benefit  of  the  father ;  it  is  enough  that  it  is  partially  bo. 
(Jackson  y.  Jackson,  1  Dm.  113;  7  CI.  &  Fin.  977;  West,  575;  Sngd.  on 
Prop.  515—517.)  So  if  the  donee  of  the  power  appoints  the  fund  to  one  of 
the  objects  of  the  power,  upon  an  understanding  that  the  latter  is  to  lend 
the  fund  to  the  former,  although  on  good  security,  the  appointment  is  bad. 
(Arnold  V.  Hardwick,  7  Sim.  343.  See  Sugd. on  Powers,  006—616, 8th  ed.; 
2  Chance  on  Pow.  441 — 446.)  Strong  suspicion  that  an  appointment  made 
by  a  father  to  his  son  was  for  the  benefit  of  tho  father,  is  not  sufficient  to 
avoid  the  transaction.  ( Hamilton  v.  Kirwan,  2  Jones  &  L.  393. )  But  the 
principle  of  those  cases  has  not  been  extended  to  the  case  of  a  tenant  in  tail 
in  remainder  joining  with  his  father,  a  tenant  for  life,  in  suffering  a  recovery 
and  resettling  the  estate,  although  an  immediate  benefit  has  been  conferred 
on  the  son  as  a  consideration  for  his  barring  the  entail.  (Tmeddell  v. 
Tfceddell,  Turn.  &  Buss.  1 ;  Dams  y.  Uphill,  1  Swanst  129.)  See  further 
as  to  frauds  upon  powers,  Aleyn  y.  Betchier,  1  White  &  Tudor,  L.  C.  Kq. 
377;  Be  Huish*s  Charity,  L.  R.,  10  Eq.  6. 


x.  conpibmation  op  voidable  estates  created  by 

Tenant  in  Tail. 

A  voidable  eatoto  88.  Provided  always,  and  be  it  further  enacted,  that  when  a 
toii?in  favour  of  ft  tenant  in  tail  of  lands  under  a  settlement,  shall  have  already 
purchaser,  con-  created  or  shall  hereafter  create  in  such  lands,  or  any  of  them, 
quTijfdispS^ti^'  a  voidable  estate,  in  favour  of  a  purchaser  for  valuable  consi- 
of  such  tenant  In    deration,- and  shall  afterwards  under  this  act,  by  any  assurance 

tail  under  this  .  ^, '  .  .  .   .  .        ,  ^  i_  J*  'x- 

act,  but  not  Other  than  a  lease  not  requinng  mrolment,  make  a  disposition 

cimscr'withont  ^^  *^®  lands  in  which  such  voidable  estate  shall  be  created,  or 
notice.  any  of  them,  such  disposition,  whatever  its  object  may  be,  and 

whatever  may  be  the  extent  of  the  estate  intended  to  be  thereby 
created,  shall,  if  made  by  the  tenant  in  tail  with  the  consent  of 
the  protector  (if  any)  of  the  settlement,  or  by  the  tenant  in  tail 
alone,  if  there  shall  be  no  such  protector,  have  the  effect  of  con> 
firming  such  voidable  estate  in  the  lands  thereby  disposed  of  to 
its  full  extent  as  against  all  persons  except  those  whoso  rights 
are  saved  by  this  act ;  but  if  at  the  time  of  making  the  dispo- 
sition there  shall  be  a  protector  of  the  settlement,  and  such  pro- 
tector shall  not  consent  to  the  disposition,  and  the  tenant  in  tail 
shall  not  without  such  consent  be  capable  under  this  act  of  con- 
firming the  voidable  estate  to  its  full  extent,  then  and  in  such 
case  such  disposition  shall  have  tho  ofiect  of  confirming  such 
voidable  estate  so  far  as  such  tenant  in  tail  would  then  be 
capable  under  this  act  of  confirming  tho  same  without  such 
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consent  (/) :  provided  always,  that  if  such  disposition  shall  be    3  ^*  4  Will.  4, 
made  to  a  purchaser  for  valuable  consideration,  who  shall  not     g»  74,  s.  38. 
have  express  notice  of  the  voidable  estate,  then  and  in  such  case 
the  voidable  estate  shall  not  be  confirmed  as  against  such  pur- 
chaser and  the  persons  claiming  under  him  (m).  . 

(J)  The  proYiflo  in  the  corresponding  clause  in  the  Irish  stat.  4  &  6 
WxlL  4,  c.  92,  s.  S6,  is  as  follows :  "  proTided  always,  that  if  snch  diaposi- 
tion  shall  be  made  to  a  purchaser  for  yalnable  consideration,  who  shall  not 
have  express  notice  of  the  voidable  estate,  and  if  the  deed  or  instmment 
creating  such  yoidable  estate  shall  not  have  been  registered  previons  to  such 
diqyoeitioii,  then  and  in  snch  case  the  voidaMe  estate  shall  not  be  confirmed 
as  against  snch  purchaser  and  the  persons  claiming  under  him." 

(m)  If  a  tenant  in  tail  who  had  exeented  any  settlement,  lease  or  mort-  Old  niie  as  to  tho 
gage,  or  created  any  charge  or  incumbrance  by  statute,  judgment,  or  other-  ^^^  ^  rocovertoa 
wise,  affecting  the  entailed  land,  afterwards  suffered  a  recovery,  its  effect  prior  Mt?^of^ 
was  to  confirm  such  prior  acts,  and  to  make  the  lands  chargeable  with  thom,  tenant  in  taiU 
alUioagh  before  they  were  defeasible  by  the  issue;  for  whatever  act  bound 
the  tenant  in  tail  himself,  was  binding  on  the  recoverers,  or  the  persons  to 
whose  use  the  recovery  was  suffered,  who  were  estopped  from  alleging  that 
the  person  against  whom  they  had  recovered  had  but  an  estate  tail.  (  CapeV$ 
ease,  1  Rep.  60;  S,  C,  Poph.  5,  6 ;  Beek  d.  Hawkins  v.  WeUh,  1  Wils.  277; 
Tmrle  v.  Rand,  2  Br.  C.  C.  662 ;  Ooodright  d.  Tyrell  v.  Mead,  3  Burr. 
1703 ;  Cheney  v.  Hall,  2  Eden,  357;  3  Atk.  9.)    A  common  recovery  was 
a  conveyance  on  record,  invented  to  give  a  tenant  in  tail  an  absolute  power 
to  dispose  of  his  estate,  as  if  he  were  tenant  in  fee  simple.    (Willes'  Rep. 
431.)    What  passed  by  the  recovery  did  not  come  out  of  tho  remainder  or 
reversion,  but  in  continuance  of  the  estate  tail,  which  was  expanded  into 
a  fee  simple,  and  persons  coming  in  nnder  the  recovery  were  liable  to  all 
the  charges  created  jby  the  tenant  in  tail. 

A  mor^agee  claiming  nnder  a  recovery  suffered  expressly  to  his  use  was 
postponed  to  a  settlement  by  lease  and  release  made  previous  to  marriage 
by  a  tenant  m  tail.  ( Capel*8  ease,  1  Rep.  60;  Oieney  v.  Hall,  Ambl.  52G; 
and  see  also  Ooodright  d.  Tyrell  v.  Mead,  8  Burr.  1703;  Towle  v.  Rand, 
2  Br.  C.  C.  652;  Stapleton  v.  Stapleton,  1  Atk.  2.)  But  a  recovery 
saffered  by  a  tenant  in  t^,  who  had  previously  made  a  voluntary  settle- 
ment, had  not  the  effect  of  confirming  it  as  against  a  mortgagee  claim- 
ing nnder  an  instrument  made  subsequent  to  the  recovery.  (^Cormick  v. 
Trapaud,  6  Dow,  60.) 

But  as  the  fine  levied  by  a  tenant  in  tail  operated  as  an  extinguishment  Effect  of  fines. 
of  the  estate  tail  and  passed  a  base  or  qualified  fee,  it  only  gave  validity  to 
the  prior  charges  on  the  estate  as  against  himself  and  the  persons  claiming 
under  the  entul,  but  not  as  against  those  claiming  in  reversion  or  remainder. 
The  operation  of  a  fine  levied  by  a  tenant  in  tail,  who  had  the  immediate 
reversion  in  fee  in  himself,  was  to  merge  the  estate  tail,  and  bring  the 
reversioB  in  fee  into  immediate  possession,  by  which  means  it  became  liable 
to  the  incumbrances  of  all  those  who  had  been  seised  of  it.  Therefore, 
where  A.  settled  his  estate  on  himself  for  life,  remainder  to  B.  his  eldest 
son  in  tail  male ;  remainder  to  C.  his  youngest  son  in  tike  manner,  remainder 
to  his  own  right  heirs ;  B.,  being  in  possession,  p^ranted  leases,  with  cove- 
nants for  a  perpetual  renewal,  and  afterwards  died  without  issue  ;  C.  the 
remainderman  entered  and  levied  a  fine,  the  uses  of  which  were  declared  to 
himself  in  fee  :  it  was  held,  that  C.  was  bound  to  a  performance  of  B.'s 
covenants  in  the  leases.  {Shelbum  v.  Biddulph,  6  Br.  JP.  C.  356,  Toml.  ed.; 
Symons  v.  Cudmore,  Show.  370 ;  8,  C,  4  Mod.  1 ;  1  Salk.  338 ;  Skin.  284, 
317, 328 ;  3  Salk.  335  ;  Garth.  257;  12  Mod.  32  ;  Holt,  666 ;  1  Freem.  503  ; 
2  Atk.  204  ;  see  7  Ves.  497.) 

If  a  man,  who  was  tenant  in  tail,  created  an  incumbrance  or  conveyed 
his  estate  by  a  voidable  conveyance,  and  afterwards  levied  a  fine,  though 
for  a  different  purpose,  the  first  operation  of  the  fine  would  be  to  give  effect 
to  the  antecedent  act,  even  against  his  own  subsequent  declaration  ;  if  it 
was  a  legal  conveyance  the  fine  operated  as  a  confirmation  of  it,  and  tho 
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8^4  Will,  4,  same  rule  was  extended  to  the  case  of  an  equitable  charge.  QLloyd  v.  LUfyd, 
o.  74,  9.  88.      4  Drn.  &  War.  874.) 

A  base  fee  created  by  the  lease  and  release  of  a  tenant  in  tail  might  be 
confirmed  by  a  sabsequent  fine  levied,  even  after  the  death  of  the  original 
releasee,  in  punmanoe  of  a  prior  covenant.  (^Doe  v.  Miehelo,  8  T.  R.  211 , 
£14.)  Bat  where  the  fee  of  an  estate  descended  on  a  party  who  was  eqnit- 
able  tenant  in  tail,  nnder  articles  made  on  his  father's  marriage,  and  snch 
son  on  his  own  marriage  agreed  to  make  a  settlement  of  the  estate  npon 
himself  and  the  issne  of  the  marriage  in  the  nsnal  conrse  of  family  se^e- 
ment,  and  afterwards  levied  a  fine:  it  was  held,  that  although  uhe  fine» 
without  more,  would  have  brought  the  reversion  in  fee  into  possession,  yet» 
being  coupled  with  a  declaration  of  uses,  the  uses  of  the  second  settlement 
were  substituted  for  those  of  the  first,  and  that  the  reversion  in  fee  did  not 
come  into  possession  so  as  to  be  liable  to  the  father's  judgment  debts. 
{Browne  v.  Blake,  1  Molloy,  868.) 

The  proviso  at  the  end  of  this  section  does  not  require  that  the  4isentail- 
ing  instrument  should  pass  the  estate  to  the  purchaser.  It  is  sufficient  i£ 
the  instrument  forms  part  of  a  transaction  in  respect  of  which  the  person 
claiming  the  benefit  of  the  proviso  is  a  purchaser.  {Crocker  v.  Waine,  5 
B.  &  S.  697i  12  W.  E.  905.) 


CoostTDctlon  of 
the  proTlao. 


Baie  fee,  when 
united  with  the 
Immedialo  rever- 
sion, enlarged, 
Instead  oi  being 
merged. 


Tlie  effect  of  a 
fine  In  merging  a 
base  fee  in  the 
rerenlon. 


XI.  Enlargement  of  Base  Fees. 

39.  If  a  base  fee  in  any  lands,  and  the  remainder  or  reversion 
in  fee  in  the  same  lands,  shall  at  the  time  of  the  passing  of  this 
act,  or  at  any  time  afterwai-ds,  be  united  in  the  same  person,  and 
at  anj  time  after  the  passing  of  this  act  there  shall  be  no  inter- 
mediate estate  between  the  base  fee  and  the  remainder  or  rever- 
sion, then  and  in  snch  case-  the  base  fee  shall  not  merge,  but 
shall  be  ipso  facto  enlarged  into  as  lai^e  an  estate  as  a  tenant 
in  tail,  with  the  consent  of  the  protector,  if  any,  might  have, 
created  by  any  disposition  under  this  act  if  such  remainder  or 
reversion  had  been  vested  in  any  other  person  («). 

(n)  If  a  tenant  in  tail  with  a  reversion  in  fee  to  himself,  levied  a  fine, 
the  effect  of  that  on  the  estate  tail  was  to  create  a  base  fee,  which  became 
merged  in  the  other  fee,  and  let  in  all  the  incumbrances  of  the  ancestor, 
which  had  frequently  happened,  in  practice,  from  snch  a  person  being  ill- 
advised  to  levj  a  fine  instead  of  sunering  a  recovery ;  generally  speaking, 
when  two  estates  unite  in  the  same  person  in  the  same  right,  the  smaller 
one  is  merged  in  the  other,  except  in  the  case  of  an  estate  tail  and  a  rever- 
sion in  fee,  which  may  exist  together;  in  such  a  case,  by  the  operation  of 
the  statute  De  Bonis,  the  estate  tail  is  kept  alive,  not  merged  in  the  revermon 
in  fee.  (5  Term  Rep.  109, 110;  2  Rep.  61;  KynaHon  v.  Clarke,  2  Atk.  204; 
Shelbum  v.  Biddulph,  4  Br.  P.  C.  594.)  A  base  fee  will  merge  by  union 
with  the  absolute  fee ;  the  possibility  of  reverter  on  a  conditional  fee  at 
common  law  will  merge  in  the  fee  simple  alraolute  ;  {Simpson  v.  Simpson^ 
4  Bing.  N.  C.  333;  see  2  Ves.  sen.  35;  Hob.  323;  Spmondt  v.  Cudmore,  1 
Salk.  338;  Oarth.  258;  Crow  v.  Baldmere,  6  T.  R.  109 ;)  an  estate  tail 
after  poesibility  of  issne  extinct,  (Co.  Litt  27  b,)  an  estate  of  mere  free- 
hold, legal  or  conventional,  (Co.  Litt  338  b,)  a  term  of  years,  {Salmon  v. 
Swann,  Cro.  Jac.  619;  Hughes  v.  Bobotham,  Cro.  Eliz.  302,)  or  estate 
at  will,  (Vin.  Abr.  tit.  Est.  at  Will,)  will  be  extinguished  by  the  acquisition 
of  the  fee.  On  the  subject  of  merger  of  base  fees,  the  Real  Property  Com- 
missioners made  the  following  remarks:  *'If  a  tenant  in  tail,  cuimtng  the 
immediate  remainder  or  reversion  in  fee,  bars  his  estate  tail  by  means  of  a 
fine  instead  of  a  recovery,  he  frequently  prejudices  his  title  by  merging  in 
the  remainder  or  reversion  the  base  fee  acquired  by  the  fine,  as  he  mereby 
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Bot  odIj  lets  in  all  the  charges  and  estates  made  and  created  bj  the  persons 
throngh  whom  he  derirod  the  remainder  or  reversion,  bnt  also  renders  it     L 
neeessaiy,  afterwards,  to  make  ont  his  title  to  the  remainder  or  reyersion,  — ^^ 
which,  in  many  instances,  is  attended  with  great  difficalty  and  expense."         ^ 
(1  Beal  Propity  Report,  p.  28;  bat  see  Sperling  v.  Trevor ^  7  Ves.  497.) 
It  will  be  obsrared  that  this  difficulty  is  removed  by  this  section  of  the  act, 
by  presenring  base  fees  from  merger,  and  enlarging  them,  when  united  with 
the  immediate  reversicm,  into  as  large  an  estate  as  the  tenant  in  tail,  if  in 
possession,  could  have  created.' 

The  rule,  that  where  there  is  in  the  same  person  a  legal  and  equitable  Merger  b^  unfon 
mterest  the  former  absorbs  the  latter,  iWade  v.  Paget,  1  Br.  C.  C.  367,)  ®Ki'Tl!lSlt?i"'^ 
most  be  always  understood  with  some  qualification,  as  it  holds  only  where  J^^  penon.   ^ 
the  legal  and  equitable  estates  are  co-cztensive  and  commensurate,  bnt  is 
not  a£nitted  where  a  pftrty  has  the  whole  legal  estate  and  9l  partial  equit- 
able estate,  as  the  latter  will  continue  to  subsist  for  the  benefit  of  the  person 
seised  of  the  whole  legal  estate.    (  Champernoon  y.  Williams,  2  Ch.  C.  63 
^78;  1  Yem.  13;  MoH^ison  t.  Oummings,  Forr.  164;  1  Atk.  473;  Brydges 
T.  Brydges,  3  Ves.  126 ;  see  Capel  v.  Girdler^  9  Ves.  609 ;  Selhy  v.  AUton, 
3  Ves.  339 ;  Alston  ▼.  Wells,  Dongl.  771 , 2nd  ed.)  In  order  to  effect  a  merger 
by  the  union  of  legal  and  equitable  interests  in  the  same  party  they  must 
be  of  the  same  quality,  and  an  estate  tidl  and  fee  simple  not  being  of  the 
same  quality,  an  equitable  estate  tail  in  a  copyhold  does  not  merge  by  the 
accession  of  the  legal  fee.  (^Merest  r.  JamsB,  6  Madd.  118 ;  Brown  y.  Blake, 

1  ftloUoy,  382.) 

Xn.  Modes  in  which  Dispositions  of  Land  under  this 
Act  bt  Tenants  in  Tail  are  to  be  effected. 

40.  Every  disposition  of  lands  under  this  act  by  a  tenant  in  Tenant  in  tail  to 
tail  thereof  shall  be  effected  by  some  one  of  the  assurances  (not  SS?ty  dSilL" 
being  a  will)  by  which  such  tenant  in  tail  could  hare  made  the  ^  seised  in  fee. 
disposition  if  his  estate  were  an  estate  at  law  in  fee  simple  abso-  or  contract  ;^d 
lute  :  provided  nevertheless,  that  no  disposition  by  a  tenant  in  "  ^  married 
tail  shall  be  of  any  force  either  at  law  or  in  equity,  under  this  husband's  con- 
act,  unless  made  or  evidenced  by  deed  ;  and  that  no  disposition  c""*»<»- 
by  a  tenant  in  tail  resting  only  in  contract  either  express  or 
implied,  or  otherwise,  and  whether  supported  by  a  valuable  or 
meritorious  consideration  or  not,  shall  be  of  any  force  at  law  or' 
in  equity  under  this  act,  notwithstanding  such  disposition  shall 
be  made  or  evidenced  by  deed  (o);  and  if  the  tenant  in  tail 
making  the  disposition  shall  be  a  married  woman,  the  concur- 
rence of  ber  husband  shall  be  necessary  to  give  effect  to  the 
same  ;  and  any  deed  which  may  be  executed  by  her  for  effect- 
ing the  disposition  shall  be  acknowledged  by  he»  as  hereinafter 
directed  (/?). 

(0)  This  section  of  the  act  adopts  an  established  mle  that  the  issne  in  Old  rale  as  to 
tail  was  not  bound,  either  at  law  or  in  eqnity,  to  complete  any  contract  or  ®^®^  ^^  m"^?* 
agreement  made  by  his  ancestor,  respecting  the  estate  tail,  becanse  the  ^^  *«°»»*  *"  **>*• 
iSBoe  claims,  by  a  paramonnt  title  per  formam  doni,  from  the  person  by 
vhom  the  estate  tail  was  originally  granted,  and  not  from  his  ancestors.   (3 
Bep.  41  b;  IP.  Wms.  271;  2  Ves.  sen.  634;  Hob.  203;  1  Ch.  Cas.  171; 

2  Ventr.  360;  1  Ley.  237;  2  Eq.  Cas.  Abr.  28,  pi.  34;  Attorney- General 
V.  Bay,  1  Yea  sen.  218.)  And  such  rale  applied,  although  the  ancestor  had 
covenanted  to  levy  a  fine  or  suffer  a  recovery,  and  had  received  part,  or 
even  the  whole  of  the  parchase-money,  and  a  decree  had  been  made  against 
him  to  levy  a  fine  or  suffer  a  recoveiy;  and  he  died  in  contempt  and  in 
prison  for  not  obeying  such  decree.  (Prec.  Ch.  278  ;  2  Vern.  806  ;  Gilb. 
£q.  K.  104 ;  1  Ves.  sen.  224.)  And  even  where  tenant  in  tail,  in  pursuance 
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of  a  covenant  to  settle  a  jointnre,  had  acknowledged  a  fine,  but  died  before 
it  was  perfected,  the  Court  of  Chancery  refnsed  to  snpplj  the  defect  against 
the  issne.  (2  Vem.  8.)  And  the  rule  was,  it  seems,  applicable  to  copy- 
holds, and  to  equitable  tenants  in  tail  of  lands  whether  freehold  or  copy- 
hold. (See  Sugd.  V.  &  P.  227, 11th  ed.  •.  1  Prest  Conv.  163.)  A  decree 
directing  the  owner  of  a  legal  estate  to  do  such  acts  as  are  requisite  to  bar 
the  estate  tail,  but  which  are  incomplete  at  his  death,  is  not  binding  on  the 
succeeding  issue  in  tail.  {Frank  y.  Maimvaring,  2  Beav.  116 ;  see  1  Ch. 
Cas.  171.) 

It  is  observed  that  there  is  nothinff  in  this  section  to  affect  contracts  as 
such,  and  therefore,  although  they  wul  not  operate  to  bar  or  bind  the  entail 
under  the  act,  nor  can  equity  give  to  them  that  operation,  yet  they  may  still 
be  recovered  upon  at  law,  or  be  made  the  foundation  of  a  specific  pc»rf ormance 
against  the  tenant  in  tail.  A  specific  performance  of  a  covenant  for  farther 
assurance  in  a  deed  of  mortgage  by  a  tenant  in  tail  in  remainder  not  inroUed, 
was  refnsed  by  Stuart,  V.  C,  in  Dams  v.  Tollemachey  2  Jar.,  N.  S.  1181; 
but  this  probably  depended  upon  the  frame  of  the  deed,  and  other  circum- 
stances, and  cannot  be  considered  as  an  authority  against  the  general  power 
of  the  court  to  specifically  enforce  contracts  for  sak  or  mortg^,  and  cove- 
nants for  farther  assurance  against  a  tenant  in  tail  either  in  possession  or 
in  remainder.  (Sagd.  on  the  Statutes,  p.  197,  2nd  ed.)  See  Bering  v. 
Kynaston,  L.  R.,  6  Eq.  210. 

A.  and  B.  (brothers)  were  tenants  in  common  in  tail  of  copyhold  property, 
with  cross  remainders  between  them.  B.  obtained  a  loan  for  A.  from  C., 
for  which  A.  gave  his  promissory  note,  and  deposited  the  title  deeds  with  C. 
as  a  collateral  security,  and  gave  a  written  memorandum  by  which  he  en- 
gaged '*  to  make  a  formal  surrender  of  my  interest  in  the  estate  to  which  the 
said  deeds  relate,  by  way  of  further  security,  whenever  thereunto  required ;" 
and  B.  wrote  at  the  foot  "  I  join  in  the  deposit."  A.  died  unmarried  and 
withoat  having  surrendered  to  C.  or  barred  the  remainders.  Upon  a  bill  by 
C.  against  B.  seeking  to  foreclose  the  entirety,  it  was  held,  affirming  the 
decision  of  the  court  oelow,  first,  that  this  was  a  good  equitable  charge,  not 
merely  upon  A.'s  "  interest "  in  his  moiety,  but  iQso  upon  B.'s  estate  in  re- 
mainder, and  that  B.  must  bear  the  expense  of  surrendering  that  moiety ; 
secondly,  that  the  charge  extended  only  to  the  moiety  of  the  estate  which 
originally  belonged  to  A.  {^Pryce  v.  Bury,  18  Jur.  907;  23  Law  J.,  dian. 
676;  2  Drew.  11.) 

No  particular  form  of  disentailing  deed  is  necessary;  any  deed  which  by 
its  legal  operation  would  have  conveyed  the  fee  simple,  if  the  grantor  had 
been  seised  in  fee,  will,  if  executed  by  a  tenant  in  tail  in  possession  and 
duly  inrolled,  bar  the  entail.  Therefore,  where  a  tenant  in  tail  in  possea- 
sion  granted  "  all  his  right,  &c.  in  a  lease  of  lands" — which  was  a  grant  in 
fee — ''and  all  the  profits,  reservations,  emolaments  and  appurtenances 
thereunto  belonging,"  and  "  all  his  estate  tail  therein,"  "  freed  from  sach 
estate  tail  and  all  remainders  and  reversions,  &c.,  to  take  effect  after  the 
determination  or  in  defeasance  of  snch  estate  tail"  to  the  use  of  the  grantor, 
his  heirs  and  assigns :  it  was  held,  that  such  a  deed  was  in  form  sufficient 
as  a  disentailing  deed.    {Nelson  v.  Agnew,  I.  R.,  6  Eq.  232.) 

M.,  a  tenant  in  tail  in  possession  of  an  estate,  executed  a  disentailing 
deed,  purporting  to  be  a  grant  of  the  estate  to  A.  and  B.,  and  their  heirs  free 
from  all  estates  tail  of  the  grantor,  to  the  use  of  A.  and  B.  and  their  heirs, 
upon  trust  for  the  grantor.  The  deed  was  inrolled  but  not  executed  by 
A.  and  B.,  who  subsequently  executed  a  deed  of  disclaimer.  Held,  that  the 
disentailing  deed  operated  as  a  grant,  and  not  by  the  Statute  of  Uses;  that 
it  was  rendered  inoperative  by  the  subsequent  disclaimer  by  the  grantees, 
and  that  the  estate  tail  of  M.  was  not  barred  under  this  statute.  {PeacoeJt 
y.  Eastland,  L.  R.,  10  Eq.  21.)  Bat  where  the  disentailing  deed  operates 
by  the  Statute  of  Uses,  it  is  not  necessary  that  it  should  be  assented  to  or 
executed  by  the  grantees  to  uses.    {Nelson  v.  Agneiv,  I.  R.,  6  Eq.  232.) 

As  to  the  form  of  disentailing  assurance  necessary  under  this  act,  see 
further,  1  Hayes,  Conv.  164  et  seq.  In  every  case  the  question  to  be  asked 
is,  what  mode  of  assnranro,  if  the  estate  or  interest  were  really  a  fee  Rimplc 
at  law,  would  be  necessary  to  convey  it.    (/&.  158,)    As  to  the  effect  of 
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an  order  under  the  Tmstee  Act,  1850,  Testing  the  estate  of  an  infant 
tenant  in  tail,  see  Powell  v.  Matthews,  1  Jur.,  N.  S.  973,  ante,  p.  339. 

Forms  of  disentailing  assorances  will  befonnd  in  3  Dayidson,  Conv.  11G6 
etseq. 

(p)  A  married  woman,  tenant  in  tail,  executed,  with  the  concurrence  of 
her  nnshand,  a  disentailing  deed,  which  was  inrolled  under  this  act  within 
nx  monllis,  hut  was  not  acknowledged  hy  her  till  long  afterward :  it  was 
held,  that  as  it  was  not  necessary  that  the  acknowledgment  should  precede 
&e  inrolment,  that  the  deed  was  effectual.  (Ex  parte  Tavemer,  1  Jur., 
N.  S.  1194;  7  De  G.,  M.  &  G.  627.) 
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Inrolment  of  Assurance. 

41.  Provided  always,  and  be  it  fiirther  enacted,  that  no 
assurance  hj  which  any  disposition  of  lands  shall  be  effected 
under  this  act  by  a  tenant  in  tail  thereof  (except  a  lease  for  any 
term  not  exceeding  twenty-one  years,  to  commence  from  the 
date  of  such  lease,  or  from  any  time  not  exceeding  twelve 
calendar  months  from  the  date  of  such  lease,  where  a  rent 
shall  be  thereby  reserved,  which,  at  the  time  of  granting  such 
lease,  shall  be  a  rack  rent^  or  not  less  than  five-sixth  parts  of  a 
rack  rent),  shall  have  any  operation  under  this  act  unless  it  be 
inrolled  in  his  Majesty's  High  Court  of  Chancery  within  six 
calendar  months  aftor  the  execution  thereof ;  and  if  the  assur- 
ance by  which  any  disposition  of  lands  shall  be  effected  under 
this  act  shall  be  a  bargain  and  sale,  such  assurance,  although 
not  inrolled  within  the  time  prescribed  by  the  act  passed  in  the 
twenty-seventh  year  of  the  reign  of  his  Majesty  King  Hemy 
the  Eighth,  intituled  *'  For  Inrolment  of  Bargains  and  Sales," 
shall,  if  inrolled  in  the  said  Court  of  Chancery  within  the  time 
prescribed  by  this  clause,  be  as  good  and  valid  as  the  same 
would  have  been  if  the  same  had  been  inrolled  in  the  said 
court  within  the  time  prescribed  by  the  said  act  of  Henry 
the  Eighth  {q). 

(^)  Where  deeds  are  to  be  executed  by  parties  abroad,  there  may  in  some 
cases  be  a  difficulty,  if  not  an  impossibilty,  of  having  them  returned  within 
the  six  months.  It  would  have  been  proper  to  have  extended  the  period 
for  inrolment  in  such  cases.  The  inrolment  of  the  deed  of  disposition 
mider  this  statute  may  be  made  immediately  upon  the  execution  of  the 
deed,  and  may  be  effected  either  by  the  vendor  or  the  purchaser;  and  as 
Uie  inrolment  relates  to  the  execution  of  the  deed,  it  follows  that  a  tenant 
in  tail,  who  has  not  barred  the  entail  under  the  statute,  can  neverUieless 
make  a  good  title  in  fee  simple.  (  Cattell  v.  Corrall,  4  Y.  &  Coll.  228.)  If 
the  disentailing  deed  requires  inrolment  or  registration  by  any  other  statute, 
the  requisitions  of  such  statute  must  be  observed;  if  lands  lie  within  a 
registry  district,  the  deed  must  be  registered.  But  the  inrolment  of  a  bar- 
gain and  sale,  or  of  a  conveyance  to  charitable  uses,  according  to  this  act, 
will  satisfy  the  requisition  of  the  statutes  27  Hen.  8,  c.  13;  9  Geo.  2,  c  36. 

A  disentailing  deed,  executed  in  pursuance  of  the  act,  is  valid  if  inrolled 
within  six  months  from  the  time  of  its  execution,  although  such  inrolment 
has  not  taken  place  until  after  the  death  of  the  tenant  in  tail  who  executed 
the  deed.  (^Re  Piers.  14  Ir.  Ch.  R.  452.)  Sec  further  as  to  inrolment  the 
note  to  sect.  74,  pogt.) 

Inrolment  is  not  necessary  in  the  case  of  copyholds,  except  on  the 
court  rolls,  which  must  be  done  within  six  calendar  months  after  the  exe- 
cution of  the  deed.    (Jloneywood  v.  Fo»ter,  30  Bcav.  1.    See  s.  tA,past.) 


Every  aasnranoo 
by  a  tenant  ia 
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Abolition  of  Fines  and  Recoveries. 

Consent  of  Protector  how  to  he  given. 

42.  The  consent  of  the  protector  of  a  settlement  to  the  dis- 
position under  this  act  of  a  tenant  in  tail  shall  be  given  either 
hj  the  same  assurance  by  which  the  disposition  shalTbe  effected, 
or  by  a  deed  distinct  from  the  assurance,  and  to  be  executed 
either  on  or  at  any  time  before  the  day  on  which  the  assurance 
shall  be  made,  otherwise  the  consent  shall  be  void. 

Consent  by  distinct  Deed. 

43.  If  the  protector  of  a  settlement  shall,  by  a  distinct  deed, 
give  his  consent  to  the  disposition  of  a  tenant  in  tail,  it  shall  be 
considered  that  such  protector  has  given  an  absolute  and  un- 
qualified consent,  unless  in  such  deed  he  shall  refer  to  the 
particular  assurance  by  which  the  disposition  shall  be  effected, 
and  shall  confine  his  consent  to  the  disposition  thei*eby  made. 

Consent  irrevocable. 

44.  It  shall  not  be  lawful  for  the  protector  of  a  settlement, 
who  under  this  act  shall  have  given  his  consent  to  the  dispo- 
sition of  a  tenant  in  tail,  to  revoke  such  consent. 

Consent  of  Married  Women. 

46.  Any  married  woman,  being  either  alone  or  jointly  with 
her  husband  protector  of  a  settlement  may,  under  this  act,  in 
the  same  manner  as  if  she  were  a  feme  sole,  give  her  consent  to 
the  disposition  of  a  tenant  in  tail. 

Inrolment  of  distinct  Deed. 

46.  Provided  always,  and  be  it  further  enacted,  that  the  con- 
sent of  a  protector  to  the  disposition  of  a  tenant  in  tail  shall,  if 
given  by  a  deed  distinct  from  the  assurance  by  which  the  dis- 
position shall  be  effected  by  the  tenant  in  tail,  be  void,  unless 
such  deed  be  inrolled  in  his  Majesty's  High  Court  of  Chancery 
either  at  or  before  the  time  when  the  assurance  shall  be  in- 
rolled. 

Exclusion  of  Jurisdiction  of  Equity . 

47.  In  cases  of  dispositions  of  lands  under  this  act  by  tenants 
in  tail  thereof,  and  also  in  cases  of  consents  by  protectors  of 
settlements  to  dispositions  of  lands  under  this  act  by  tenants  in 
tail  thereof,  the  jurisdiction  of  courts  of  equity  shall  be  alto- 
gether excluded,  either  on  the  behalf  of  a  person  claiming  for  a 
valuable  or  meritorious  consideration,  or  not,  in  regard  to  the 
specific  performance  of  contracts,  and  the  supplying  of  defects 
in  the  execution  either  of  the  powers  of  disposition  given  by 
this  act  to  tenants  in  tail,  or  of  the  powers  of  consent  given  by 
this  act  to  protectors  of  settlements,  and  the  supplying  under 
any  circumstances  of  the  want  of  execution  of  such  powers  of 
disposition  and  consent  respectively,  and  in  regard  to  giving 
effect  in  any  other  manner  to  any  act  or  deed  by  a  tenant  in 
tail  or  protector  of  a  settlement  which  in  a  court  of  law  would 
not  be  an  effectual  disposition  or  consent  under  this  act ;  and 
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that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail   3  4>  4  Will.  4, 
thereof  in  equity,  and  no  consent  by  a  protector  of  a  settlement     o-  74,  t.  47. 
to  a  disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof 
in  equity  shall  be  of  any  force  unless  such  disposition  or  con- 
sent would,  in  case  of  an  estate  tail  at  law,  be  an  effectual  dis- 
position or  consent  under  this  act  in  a  court  of  law  (r). 

(r)  See  Petre  r.  Duncombe,  7  Hare,  24.  As  to  whether  a  married 
-woman  can  be  compelled  to  execute  a  disentailing  deed  nnder  a  coveDant 
to  settle  after-acqaired  property,  see  Dering  v.  Xynattan,  L.  B.,  6  £q.  210. 


Consent^  how  to  he  given  where  Lord  Chancellory  ^c.  is 

Protector. 

48.  Provided  always,  and  be  it  further  enacted,  that  in  every  lom  chuioeUor, 
case  in  which  the  Lord  High  Chancellor,  Lord  Keeper  or  ^TOtocoi^nt 
Lords  Commissioners  for  the  custody  of  the  great   seal,  or  to  a  disposition  by 
other  the  person  or  persons  entrusted  with  the  care  and  com-  LS to"m«Seml*ch 
mitment  of  the  custody  of  the  persons  and  estates  of  persons  omen  m  shaii  be 
found  lunatic,  idiot  and  of  unsound  mind,  or  his  Majesty's  sa:r^ftndu»iy 
High  Court  of  Chancery,  shall  be  the  protector  of  a  settlement,  J?j*^i^"^'*^" 
such  Lord  High  Chancellor,  Lord  Keeper  or  Lords  Commis-  tector,  the  dispo- 
sioners,  or  person  or  persons  so  entrusted  as  aforesaid  (*),  or  the  ^JJa  w?axoathia 
said  Court  of  Chancery  (as  the  case  may  be),  while  protector  oonsent. 
of  such  settlement,  shall,  on  the  motion  or  petition  in  a  sum- 
mary way  by  a  tenant  in  tail  under  such  settlement,  have  full 
power  to  consent  to  a  disposition  under  this  act  by  such  tenant 
in  tail,  and  the  disposition  to  be  made  by  such  tenant  in  tail 
upon  such  motion  or  petition  as  aforesaid  shall  be  such  as  shall 
be  approved  of  by  such  Lord  High  Chancellor,  Lord  Keeper 
or  Lords  Commissioners,  or  person  or  persons  so  entrusted  as 
aforesaid,  or  the  said  Court  of  Chancery  (as  the  case  may  be) ; 
and  it  shall  be  lawful  for  such  Lord  High  Chancellor,  Lord 
Keeper  or  Lords   Commissioners,   or  person  or   persons   so 
entrusted  as  aforesaid,  or  the  said  ^Court  of  Chancery  (as  the 
case  may  be),  to  make  such  orders  in  the  matter  as  shall  be 
thought  necessary  (^);   and  if  such  Lord  High  Chancellor, 
Lord  Keeper  or  Lords  Commissioners,  or  person  or  persons  so 
entrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be),  shall,  in  lieu  of  any  such  person  as  aforesaid,  be 
the  protector  of  a  settlement,  ^nd  there  shall  be  any  other 
person  protector  of  the  same  settlement  jointly  with  such  person 
as  aforesaid,  then  and  in  every  such  case  the  disposition  by  the 
tenant  in  tail,  though  approved  of  as  aforesaid,  shall  not  be 
valid,  unless  such  other  person  being  protector  as  aforesaid  shall 
consent  thereto  in  the  manner  in  which  the  consent  of  the  pro- 
tector is  by  this  act  required  to  be  given. 

(«)  See  ante,  p.  337,  n.  {g). 

if)  An  order  has  been  made  by  the  Lord  Chancellor,  as  protector,  for 
enabling  a  i/u^n  tenant  in  tail  in  remainder  of  a  sum  of  stock,  of  which  the 
tenant  tor  Ufe  was  a  lunatic,  to  dispose  of  the  fund. 

In  Grant  y.  Yea  (3  M.  &  Keen,  245),  the  lunatic  was  tenant  for  life,  and 
his  eldest  son  quctti  tenant  in  tail  in  remainder,  of  a  sum  in  the  three  i)er 
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cent  consols,  being  the  produce  of  lands  which  had  been  sold  nndcr  an 
order  of  the  court,  and  declared  to  bo  subject  to  the  same  uses  as  the  lands 
had  been  subject  to.  The  son  petitioned  that  the  Lord  Chancellor,  as  pro- 
tector under  the  above  act,  would  concur  with  the  petitioner  in  barring  the 
estate  tail  and  ulterior  limitations  to  which  the  stock  was  subject,  for  the 
purpose  of  enabling  the  petitioner  to  convert  the  stock  into  money,  to  be 
applied  in  the  purchase  oi  a  ccxnmission  in  the  army.  It  was  stated  in  an 
affidavit  made  in  support  of  the  petition  by  the  lunatic's  brother-in-law, 
who  was  committee  of  the  estate,  that  the  lunatic  was  in  a  state  of  hope- 
less lunacy;  that  he  was  possessed  of  landed  estates  of  the  value  of  2,500/. 
a  year,  and  of  property  in  the  funds  yielding  an  annual  income  of  400/. ; 
that  a  yearly^  allowance  of  1,300/.  was  made  to  his  wife  for  the  maintenance 
of  the  lunatic;  and  that  the  petitioner,  who  was  a  lieutenant  in  the  army, 
had  an  allowance  of  400/.  a  year  out  of  the  estate;  and  the  purpose  to 
which  the  principal  part  of  the  money  in  question  was  to  be  applied  was 
the  purchase  of  a  captain's  commission  for  the  petitioner,  who  had  entered 
the  army  with  the  lull  approbation  of  his  father,  and  who,  it  was  repre- 
sented, had  now  a  favourable  opportunity  of  purchasing  a  step.  The  15th, 
22nd,  83rd,  48th,  49th  and  71st  sections  of  the  act  were  referred  to.  The 
committee  of  the  estate  and  next  of  kin,  and  the  lunatic's  younger  brother, 
who  had  a  charge  upon  the  fund,  consented  to  the  application.  Lord  Chan- 
cellor Brongham  expressed  his  opinion  that  this  was  a  case  which  fell 
within  the  provisions  of  the  33rd  and  48th  sections  of  the  act  referred  to, 
and  that  tne  circumstances  were  such  as  to  justify  him  in  exercising  his 
discretion.  The  master  to  whom  a  reference  was  made,  having  found  the 
facts  stated  in  the  petition,  an  order  was  made  directing  the  stock  to  be  sold, 
and  the  produce  to  be  i>aid  to  the  committee,  to  be  applied  for  the  advance- 
ment of  the  petitioner  in  the  army,  and  that  the  petitioner's  allowance  out 
of  his  father's  estate  should  be  reduced  to  the  extent  of  the  dividends  of 
the  stock  sold. 

The  cases  deciding  {In  re  Blewitt,  8  M.  &  E.  259;  In  re  Wood,  8  My. 
&  Cr.  266),  that  the  Lord  Chancellor  has  no  jurisdiction  where  the  tenant 
in  tail  in  possession  is  a  lunatic,  have  been  overruled,  (in  re  BlefcUt,  2 
Jur.,  N.  S.  217;  6  De  G.,  M.  &  G.  187;  see  ante,  p.  332,  n.  (y).) 

The  principles  by  which  the  Lord  Chancellor,  when  protector  of  the 
settlement  in  the  place  of  a  lunatic,  will  be  glided  in  giving  or  withhold- 
ing his  consent,  are  more  fully  laid  down  in  a  case  whicm  came  before  Lord 
Cottenham.  In  re  Newman  (2  Myl.  &  Cr.  112),  the  lunatic  was  tenant  for 
life,  with  remainder  to  his  children  as  tenants  in  common  in  tail,  with  re- 
mainder over  to  the  brother  and  sisters  of  the  lunatic  as  tenants  in  common 
in  tail,  with  an  ultimate  remainder  to  the  right  heirs  of  the  testator.  The 
lunatic  was  forty-three  years  old,  had  no  child,  and  was  unmarried.  The 
eldest  son  of  the  testator,  and  eldest  brother  of  the  lunatic,  was  the  tes- 
tator's heir-at-law;  and  he  had  a  remainder  in  tail  in  one-sixth,  with  the 
ultimate  remainder  in  fee  in  the  entirety.  Application  was  made  to  the  Court 
by  the  husband  of  one  of  the  daughters  of  the  testator,  who  was  entitled,  in 
default  of  issue  of  the  lunatic,  to  an  estate  tail  in  one-sixth,  praying  that 
the  Lord  Chancellor  would  consent  on  behalf  of  the  lunatic  tenant  for  life 
to  a  deed,  the  object  of  which  was  to  bar  the  issue  of  that  daughter,  and  of 
course  to  destroy  the  remainder  to  the  heirs  of  the  settlor,  in  order  to  give 
this  share  of  the  property  to  the  husband  and  wife  to  dispose  of  as  they 
pleased,  for  it  was  proposed  to  be  settled  to  such  uses  as  they  should  appoint. 
Lord  Qfttenham,  C,  in  delivering  j  udgment,  said,  *'  This  petition  came  before 
me  as  protector  of  the  settlement  under  the  Fines  and  Recoveries  Act,  to 
induce  me  to  consent  to  a  deed  of  disposition  on  the  part  of  the  lunatic, 
who  is  tenant  for  life,  to  act,  in  fact,  for  the  tenant  for  life,  in  order  to  give 
effect  to  a  recovery  {thereby  meaning  a  deed  of  disposition  under  this  act). 
As  protector  of  the  settlement,  the  only  duty  of  the  court  is,  to  see  what,  in 
reference  to  the  interests  of  the  family,  it  would  be  proper  for  the  tenant 
for  life  to  do;  and  the  object  must  be  rather  to  protect  the  objects  of  the 
settlement,  than  to  give  any  benefit  to  one  member  of  the  family  to  the  ex- 
clusion of  the  others.  Now,  if  nothing  is  done,  one-sixth  will  go  to  this 
daughter  and  her  children  if  she  has  any,  and  if  not  to  the  eldest  sou  of 
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the  testator  as  his  right  heir;  and  I  am  asked  to  consent  to  that  which  will 
take  it  away  from  the  eldest  son,  and  take  it  awaV  from  the  family,  by  giving 
it  to  the  hosband  of  the  daughter.  That  would  be  anything  bat  protecting 
the  settlement ;  it  would  be  destroying  the  settlement ;  giving  the  estate 
to  a  person  not  a  member  of  the  family,  namely,  the  husband  of  the 
daughter.  I  should  not  consider  that  it  would  be  a  proper  act  for  the  tenant 
for  life  to  concur  in  a  deed  of  disposition  to  that  effect^' 

The  Lord  Chancellor,  in  acting  as  protector  of  a  settlement  in  the  place 
of  a  lunatic,  considers  the  moral  as  well  as  the  legal  result  of  his  consent 
to  bar  remainders.  And  where  the  only  child  of  the  lunatic  who,  upon 
her  marriage,  had  converted  her  estate  tail  into  a  base  fee,  reserving  a 
power  of  appointment,  required  his  consent  to  bar  the  remainders  over, 
the  Lord  Chancellor  refused  his  consent,  the  remainder  over  being  to  the 
brother  of  the  lunatic.  (/»  re  6fraydon,  14  Jnr.  211;  1  Mac.  &  Q.  655; 
2  Hall  &  T.  182.) 

Beal  estates  were  devised  to  tmsteee,  upon  trust,  to  raise  by  sale  or  mort- 
gage thereof  sufficient  to  pay  the  debts  and  legacies  of  the  testatrix,  and 
subject  thereto,  to  the  use  of  A.  for  life,  with  remainder  to  his  first  and 
other  SODS  in  tail  male,  with  remainders  6ver.  In  a  suit,  instituted  in  the 
Court  of  Exchequer,  for  the  payment  of  the  debts  and  legacies  of  the  tes- 
tatrix, a  decree  for  a  sale  was  pronounced,  under  which  aocordinglv  a  sale 
was  had ;  but  pending  the  proceedings  in  the  suit,  A.,  the  tenant  for  life, 
died,  leaving  him  surviving  three  sons,  of  whom  S.,  the  eldest,  and  first 
tenant  in  tail  under  the  will  of  the  testatrix,  was  a  lunatic,  and  so  found 
by  inquisition..  Upon  an  application  in  the  matter  of  the  lunacy,  on  the 
part  of  the  plaintiffs  in  the  Exchequer  suit,  that  the  committee  should  be 
directed  to  execute  the  necessary  deed,  to  bar  the  estate  tail  of  the  lunatic, 
the  court  refused  to  make  the  order.  It  seems  that  if  the  legal  fee  was  in 
the  trustees,  the  concurrence  of  Uie  committee  of  the  lunatic  was  not 
necessary,    (/n  re  Skerrett,  2  Dru.  &  War.  585^ 

The  court  had  no  jurisdiction  under  stat  1  Will.  4,  c.  65,  and  3  &  4 
Will.  4,  c.  74,  to  authorize  the  committee  of  the  estate  of  a  lunatic  tenant 
in  tail  in  possession  to  grant  leases  of  the  lunatic's  estate  for  a  term  of 
twenty-one  years,  so  as  to  bind  the  remainderman.  {In  re  Starkief  3  M.  & 
Keen,  247;  see  Oullum  v.  Upton,  19  Law  J.,  Chanc.  276.)  By  stat  18  & 
19  Vict  c.  13,  the  Lord  Chancellor,  in  matters  of  lunacy,  is  enabled  to 
empower  committees  of  the  estates  of  lunatics  to  grant  leases  binding  on 
tiie  issue  or  remaindermen. 
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Evidence  of  Consent  of  Lord  Chancellor,  ^c.  as  Protector. 

49.  Provided  always,  and  be  it  further  enacted,  that  in  every  Order  of  the  Lord 
Cftse  in  which  the  Lord  High  Chancellor,  Lord  Keeper  or  ufS'Srid^Je'of 
Lords  Commissioners  for  the  custody  of  the  great  seal,  or  other  consent 
the  person  or  persons  intrusted  with  the  care  and  oommitment 
of  i^e  custody  of  the  persons  and  estates  of  persons  found 
lunatic,  idiot,  and  of  unsound  mind  (tt),  or  his  Majesty's  High 
Court  of  Chancery,  shall  be  the  protector  of  a  settlement,  no 
document,  or  instrument,  as  evidence  of  the  consent  of  such 
protector  to  the  disposition  of  a  tenant  in  tail  under  such  settle- 
ment, shall  be  requisite  beyond  the  order  in  obedience  to  which 
the  disposition  shall  have  been  made. 

(?*)  See  arUe,  p.  387,  n.  (^). 
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XTTT.  Estates  Tail  in  Copyholds. 

Qualified  Application  of  previous  Clauses  to. 

60.  All  the  previous  clauses  in  this  act,  so  far  as  circum- 
stances and  the  different  tenures  will  admit,  shall  apply  to  lands 
held  hj  oop7  of  court  roll,  except  that  a  disposition  of  any  such 
lands  under  this  act  hj  a  tenant  in  tail  thereof,  whose  estate 
shall  be  an  estate  at  law,  shall  be  made  by  surrender,  and  except 
that  a  disposition  of  any  such  lands  under  this  act  by  a  tenant 
in  tail  thereof,  whose  estates  shall  be  merely  an  estate  in  equity, 
may  be  made  either  by  surrender,  or  by  a  deed  as  hereinafter 
proyided,  and  except  so  far  as  such  clauses  are  otherwise  altered 
or  varied  by  the  clauses  hereinafter  contained  (y), 

(v)  Copyholds  are  not  within  the  stat.  De  donU{lS  Edw.  1,  c.  1 ;  Cro. 
Car.  44,  45),  and  Uierefore  not  entailable,  except  by  special  custom ;  {Doe 
Y.  Truhyy  2  W.  Bl.  946;  3  Dougl.  803;)  and  where  no  sach  castom  exists 
in  the  manor,  the  party,  who  would  otherwise  be  tenant  in  tail,  will  take  a 
fee  simple  conditional  at  common  law.  (^Doe  d.  Spencer  t.  Clark,  5  B.  & 
Aid.  458;  Simpson  y.  Simpson,  4  Bing.  N.  C.  333;  Moore  y.  Moore,  2  Yes. 
sen.  596;  Z>oe  d.  BUsard  y.  Simpson,  3  Scott,  N.  R.  774;  Hardeaatle  y, 
Dennison,  10  C.  B.,  N.  S.  606.    See  ante,  p.  300.) 

The  testator  haying  surrendered  copyholds  to  the  use  of  his  wHI,  deyised 
them  to  trustees  for  sixty  years,  on  certain  trusts,  subject  to  which  he  de- 
yised  to  H.  for  life,  remainder  to  his  first  son  in  tail,  with  remainders  oyer, 
with  a  proviso  for  cesser  of  the  term.  On  the  death  of  the  testator,  in 
1818,  the  trustees  were  admitted  and  a  fine  was  paid:  the  trusts  of  the 
term  were  satisfied.  By  a  priyate  act,  the  7  &  8  Vict  c.  xxiy,  new  trustees 
therein  named  were  empowered  to  sell  the  copyholds,  freed  and  discharged 
from  the  limitations  of  the  will,  and  by  any  surrender  by  them  mi^e, 
according  to  the  custom  of  the  manor,  and  in  the  same  manner  as  if  they 
were  the  copyhold  tenants  of  the  same,  to  surrender  them  to  the  use  of  the 
purchaser,  his  heirs  and  assigns.  No  estate  was  giyen  to  the  new  trustees 
by  the  act :  it  contained  a  clause  saying  the  rights  of  all  persons  except 
those  interested  nuder  the  will.  The  new  trustees  sold  the  copyholds,  and 
tendered  a  surrender  to  the  steward,  which  was  refused,  on  the  grounds 
that  they  must  be  admitted  tenants  of  the  manor  before  they  could  sur- 
render, and  that  the  estate  tail  could  only  be  barred  by  surrender  for  that 
{)urpose,  on  which  by  the  custom  of  the  manor  a  fine  would  be  due  to  the 
ord.  The  court  thought  the  custom  of  the  manor  by  no  means  showed 
the  necessity  of  two  surrenders,  and  in  reference  to  sections  15,  22,  40,  42, 
50  and  52  oi  3  &  4  Will.  4,  c.  74,  it  seemed  clear  that  the  tenant  for  life  and 
remainderman  in  tail  might  (independent  of  the  private  act)  by  one  sur- 
render have  barred  the  entail  and  conveyed  to  the  purchaser,  and  that  only 
one  fine  would  in  such  case  have  been  payable,  it  being  always  recollected 
that  the  tenant  for  life  and  remainderman  had  already  been  admitted  hy 
the  operation  of  the  admittance  of  the  original  trustees.  (Reff.  v.  Lords  if 
the  Manor  of  Weedon-Beeh,  18  Law  J.,  Q.  B.  289 ;  13  Q.  B.  808.) 

Before  the  passing  of  this  act  there  were  several  modes  of  barring  entails 
in  copyholds  besides  that  by  recovery: —By  forfeiture  and  re-grant,  a  cus- 
tom said  to  be  peculiar  to  the  manor  of  Wakefield ;  (^Pilkington  v.  Stankop, 
1  Sid.  314;  2  Eeb.  127;)  although  it  seems  that  it  would  have  been 
effectual  if  established  in  any  other  manor.  (^Pilkington  v.  Bapshaw,  Sty. 
450;  Carr  y.  Singer,  2  Ves.  sen.  606.)  Concurrent  customs  m  a  manor 
court  to  bar  entails  in  copyholds,  by  recovery  and  by  surrender,  were  good; 
(Doe  d.  Wallhead  v.  OsHngbrooke,  2  Bing.  70;  JSverall  v.  Smalley,  2  Str. 
1197;  1  Wils.  26  ;  Doe  v.  Truhy,  2  W.  Bl.  R.  944  ;)  and  slight  evidence 
was  held  sufiicient  to  prove  the  latter,  because  it  was  adverse  to  the  interest 
of  those  who  made  the  evidence.  (^Doe  d.  Dauneey  v.  BauJioey,  7  Taunt. 
G74.    See  Eoe  d.  Bennett  v.  Jeffrey,  2  Maule  &  Sclw.  92;  Boe  y.  Mason, 
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3  Wilfl.  63.)    And  as  a  enstom  of  entailing  copyhold  estates  would  create    3  4*  4  Will,  4, 

a  perpetnity,  unless  there  were  some  means  devised  to  bar  them,  it  has  been      e.  74,  «.  50. 

adjudged,  that  where  there  was  no  costom  to  bar  the  entail  by  recovery,  it 

might  be  barred  by  common  surrender,  or  even  by  a  surrender  to  the  use  of 

a  will  (^Carr  v.  Singer,  2  Yes.  sen.  606,)  by  three  judges,  against  the 

opinion  of  Willet,  C.  J.,  who  thought  a  recovery  was  the  proper  method  of 

baning  the  entail.    The  presumption  is,  that  a  surrender  will  bar  an  estate 

tail  in  copyholds  until  a  contrary  custom  is  shown.     {Ooold  v.  Whiter 

Kay,  683.    See  1  Watk.  on  Cop.  178;  Scriv.  on  Cop.  pp.  44 — 66,  6th  ed.) 

Before  this  act  the  same  mode  of  barring  an  equitable  entail  in  copyholds 

must  have  been  pursued,  as  was  required  by  the  special  enstom  of  the 

manor  for  barring  an  entail  in  the  legal  estate.    (3  Ves.  127;  3  Atk.  815 ; 

1  Watk.  on  Cop.  180, 181.)    It  will  be  seen  that,  by  this  act,  an  equitable 

entail  in  copyholds  may  be  barred  either  by  surrender  or  by  dyed.    (See 

pogt,  s.  53,  p.  362.) 


Consent  of  Protector  by  Deed, 

51.  Provided  always,  and  be  it  further  enacted,  that  if  the  -**  ^  *»»«  *«^ «' 
eonsent  of  the  protector  of  a  settlement  to  the  disposition  of  ^trr'ofltont^e 
lands  held  by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  ^J^  'SSor^of 
be  given  by  deed,  such  deed  shall,  either  at  or  before  the  time  lettieineiit  of 
when  the  surrender  shall  be  made  by  wl^icb  the  disposition  shall  J^Jts^CSfS^to 
be  effected,  be  executed  by  such  protector,  and  produced  to  the  tbe  disposition  of 
lord  of  the  manor  of  which  the  lands  are  parcel,  or  to  his  •  *«>»^^  *^  t*^* 
steward,  or  to  the  deputy  of  such  steward ;  and  the  consent  of 

such  protector  shall  be  void  unless  such  deed  shall  be  so  exe- 
cuted and  produced ;  and  on  the  production  of  the  deed  the 
lord,  or  steward,  or  deputy  steward,  shall,  by  writing  under  his 
hand  to  be  indorsed  on  the  deed,  acknowledge  that  the  same 
was  produced  within  the  time  limited,  and  shall  cause  such 
deed,  with  the  indorsement  thereon,  to  be  entered  on  the  court 
rolls  of  the  manor ;  and  the  indorsement,  purporting  to  be  so 
signed,  shall  of  itself  be  prima  facie  evidence  that  the  deed 
was  produced  within  the  time  limited,  and  that  the  person  who 
signed  the  indorsement  was  the  lord  of  the  manor,  or  his  steward, 
or  the  deputy  of  such  steward ;  and  after  such  deed  shall  have 
been  so  entered  the  lord  of  the  manor  or  his  steward,  or  the 
deputy  of  such  steward,  shall  indorse  thereon  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on  the  court 
roils. 

Consent  of  Protector  not  by  Deed, 

52.  Provided  always,  and  be  it  further  enacted,  that  if  the  ^  ^  **»«  coMent 
consent  of  the  protector  of  a  settlement  to  the  disposition  of  of  a  MUi«roei?of 
lands  held  by  copy  of  coui-t  roll  by  a  tenant  in  tail  thereof  shall  JJJ^i^e^b^^ 
not  be  given  by  deed,  then  and  in  such  case  the  consent  shall  be  deed,  and  the 
given  by  the  protector  to  the  person  taking  the  surrender  by  SJJSoSm  of  uie 
which  the  disposition  shall  be  effected  ;  and  if  the  surrender  nune  on  the 
shall  be  made  out  of  court,  it  shall  be  expressly  stated  in  the  ~°^'®^* 
memorandum  of  such  surrender  that  such  consent  had  been 

given,  and  such  memorandum  shall  be  signed  by  the  protector  ; 
and  the  lord  of  the  manor  of  which  the  lands  are  parcel,  or  his 
steward,  or  the  deputy  of  such  steward,  shall  cause  the  memo- 
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S  <f*  4  Will  4,  randum,  with  such  statement  therein  as  to  the  consent,  to  be 
e,  74,  «.  62.  entered  on  the  court  rolls  of  the  manor ;  and  such  memorandum 
shall  be  good  evidence  of  the  consent  and  of  the  surrender 
therein  stated  to  be  made ;  and  the  entiy  of  the  memorandum 
on  the  court  rolls,  or  a  copy  of  such  entry,  shall  be  as  availabLo 
for  the  purposes  of  evidence  as  any  other  entry  on  the  court 
rolls,  or  a  copy  thereof;  but  if  the  surrender  shall  be  made  in 
court,  the  lord  of  the  manor,  or  his  steward,  or  the  deputy  of 
such  steward  shall  cause  an  entry  of  such  surrender,  containing 
a  statement  that  such  consent  had  been  given,  to  be  made  on 
the  court  rolls,  and  the  entry  of  such  surrender  on  the  court 
rolls,  or  a  copy  of  such  entry,  shall  be  as  available  for  the  pur- 
poses of  evidence  as  any  other  entiy  on  the  court  rolls,  or  a 
copy  thereof  (ar). 

(a;)  A  copy  of  a  court  roll  ander  the  steward's  hand  is  good  evidence  to 
prove  the  copyholder's  estate:  so  an  examined  copy  of  the  court  roll  is  good 
evidence,  if  sworn  to  be  a  true  one.  (1  Eeb.  667, 720 ;  Comb.  138,  837 ;  12 
Mod.  24;  Ball.  N.  P.  247  a,  7th  ed.)  A  surrender  and  admittance  may  be 
proved  by  the  original  entries  made  by  the  steward,  withont  producing  a  copy 
stamped,  as  required  by  stat.  48  Geo.  3,  c.  149.  {Doe  d.  Bennington  y. 
Halt,  16  East,  208.) 

Where  a  surrender  of  a  copyhold  was  duly  made  and  presented  by  tho 
homage,  but  no  entnr  of  such  surrender  and  presentment  was  made  on  tho 
court  rolls,  it  was  held  that  such  surrender  and  presentment  might  be  proved 
by  a  draft  of  an  entry  produced  from  muniments  of  the  manor,  and  the  parol 
testimony  of  the  foreman  of  the  homage  who  made  such  presentment.  (^Doe 
d.  Priestley  v.  Calloway ,  6  Bam.  &  Cress.  484.) 

The  provisions  in  stat  48  Geo.  3,  c.  149,  ss.  32,  33,  requiring  every  sur- 
render of  copyhold  and  admittance,  &c.,  made  out  of  courtj  or  a  memo- 
randum thereof,  to  be  stamped ;  and  in  case  of  a  surrender,  &c.,  in  courts 
the  steward  to  make  and  deliver  to  the  tenant  a  stamped  copy  of  the  court 
roll;  are  merely  revenue  regulations,  and  not  intended  to  vary  the  rules  of 
evidence:  and,  therefore,  a  surrender  and  admittance  out  of  court  (presented 
and  inrolled  afterwards)  may  be  proved  by  an  examined  copy  of  the  court 
roll,  without  producing  the  original  surrender,  &c.,  or  memorandum  thereof. 
(^Doe  d.  Oawt?iom  v.  Mee,  4  B.  &  Ad.  617.)  An  examined  copy  of  court 
rolls  is  admissible  in  evidence  to  prove  a  surrender  of  copyhold  lands,  with- 
out being  stamped;  the  provision  in  55  Geo.  3,  c.  184,  as  to  copies  of  court 
rolls,  applying  only  to  such  copies  as  are  given  out  and  signed  by  tho 
steward.  {Doe  d.  Burrows  v.  Freeman^  12  Mees.  &  W.  844.)  In  ejectment 
for  copyholds,  the  court  rolls  of  the  manor,  containing  an  entry  of  a  pre- 
sentment by  (he  homage  of  a  surrender  to  the  plaintiff  out  of  court,  and  of 
his  admittance,  are  evidence  of  his  title  against  the  alleged  surrenderor. 
{Doe  d.  Garrod  v.  Olley,  4  P.  &  Dav.  276;  12  Ad.  &  Ell.  481.) 


lands  by  dcod. 


Disposition  of  equitable  Estates  Tail  in  Copyholds. 
Power  to  cquit-  63.  Provided  always,  and  he  it  further  enacted,  that  a  tenant 

toiro^Mp^oids  ^^  ^^^^  ^^  lands  held  by  copy  of  court  roll,  whose  estate  (j»)  shall 
to  dispose  of^their  be  merely  an  estate  in  equity,  shall  have  full  power  by  deed  to 
.«  .  K„  ^  dispose  of  such  lands  under  this  act  in  the  same  manner  in 

every  respect  as  he  could  have  done  if  they  had  been  of  free- 
hold tenure ;  and  all  tho  previous  clauses  in  this  act  shall,  so 
far  as  circumstances  will  admit,  apply  to  the  lands  in  respect  of 
which  any  such  equitable  tenant  in  tail  shall  avail  himself  of 
this  present  clause  ,•  and  tho  deed  by  which  the  disposition  shall 
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be  effected  shall  be  entered  on*  the  court  rolls  of  the  manor  of  3  Jj^  A^Will  4, 

which  the  lands  thereby  disposed  of  may  be  parcel  ;  and  if     g.  74,  s.  53. 

there  shall  be  a  protector  to  consent  to  the  disposition,  and  such 

protector  shall  give  his  consent  by  a  distinct  deed,  the  consent 

shall  be  void  unless  the  deed  of  consent  be  executed  by  the 

protector  either  on  or  any  time  before  the  day  on  which  the 

deed  of  disposition  shall  be  executed  by  the  equitable  tenant  in 

tail ;  and  such  deed  of  consent  shall  be  entered  on  the  court 

rolls  {y\  and  it  shall  be  imperative  on  the  lord  of  the  manor,  or 

his  steward  or  the  deputy  of  such  steward,  when  required  so  to 

do,  to  enter  such  deed  or  deeds  on  the  court  rolls,  and  he  shall 

indorse  on  each  deed  so  entered  a  memorandum,  signed  by  him, 

testifying  the  entiy  of  the  same  on  the  court  rolls  :  provided 

always,  that  every  deed  by  which  lands  held  by  copy  of  court 

roll  shall  be  disposed  of  under  this  clause,  by  an  equitable 

tenant  in  tail  thereof,  shall  be  void  against  any  person  claiming 

such  lands,  or  any  of  them,  for  valuable  consideration  under 

any  subsequent  assurance  duly  entered  on  the  court  rolls  of  the 

minor  ♦  of  which  the  lands,  may  be  parcel,  unless  the  deed  of  •Lege  manor. 

disposition  by  the  equitable  tenant  in  tail  be  entered  on  the 

court  rolls  of  such  manor  before  the  subsequent  assurance  shall 

have  been  entered  (z). 

{x)  It  seems  that  the  expression  onght  to  have  been  ''  whose  estate  tail 
shall  be  merely  an  estate  in  equity."  See  the  50th  section,  antef  p.  350, 
which  probably  supplies  the  omission.    (Sngd.  Stat.,  p.  224,  pi.  6,  2nd  ed.) 

(y)  It  seems  to  be  the  intention  of  the  act  that  the  deed  of  consent  mast 
be  entered  on  the  court  rolls  at  or  before  the  time  when  the  principal  assu-* 
ranee  is  so  entered.    (Dart  V.  &  P.  632,  note  (A).) 

In  applying  for  a  mandamus  to  the  steward  of  a  manor  to  inrol  a  deed  of 
disposition  pursuant  to  stat  3  &  4  Will.  4,  c.  74,  s.  53,  it  is  not  necessary  to 
annex  a  copy  of  the  deed  itself,  if  the  contents  are  stated  in  the  affidavit. 
( Cro8^  V.  Fo-rtesoney  6  Dowl  P.  C.  275.) 

(2)  La  commenting  upon  the  proviso  at  the  end  of  this  section,  Lord 
St.  Leonards  considers  it  probable  that  notice  will  not  be  held  to  supply  in 
equity  the  want  of  an  entry  on  the  court  rolls.    (Sngd.  Stat.  223,  2nd  ed.) 

This  section  only  applies  to  equitable  estates  of  tenants  in  tail  of  lands  Thts  section  does 
held  by  copy  of  court  roll;  the  court,  therefore,  refused  a  mandamus  to  the  "^t  extend  to 
lord  of  a  manor,  commanding  him  to  enter  on  the  court  rolls  an  indenture  hoids?*'^  '^' 
toQching  certain  customary  freehold  hereditaments,  although  it  appeared 
that  the  steward  of  the  manor  was  accustomed  to  give  admittances  signed 
by  him  to  the  grantee  of  such  hereditaments,  but  did  not  inrol  the  deed  by 
which  they  were  granted.    (^Reg,  t.  Ingleton  {Lord  of  Manor\  8  Dowl. 
P.  C.  693 ;  4  Jurist,  700.    See  CarlUle  v.  Towns,  2  B.  &  Ad.  585.) 


Dispensation  with  Inrolment, 

64.  Provided  always,  and  be  it  further  enacted,  that  in  no  inroinwrnt  not 
case  where  any  disposition  under  this  act  of  lands  held  by  copy  SJJ^UIL.**  ** 
of  court  roll,  by  a  tenant  in  tail  thereof,  shall  bo  effected  by 
surrender  or  by  deed,  shall  the  surrender  or  the  memorandum, 
or  a  copy  thereof,  or  the  deed  of  disposition,  or  the  deed,  if  any, 
by  which  the  protector  shall  consent  to  the  disposition,  require 
inrolment,  otherwise  than  by  entry  on  the  court  rolls  (a). 

(«)  A  disentailing  assurance,  in  order  to  operate  upon  copyhold  lands  Entrj' on  court 
under  this  act,  must  be  entered  on  the  court  rolls  within  six  calendar  months  JJi'^moniihr"** 
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Abolition  of  Fines  and  Recoveries, 


8  •^  4  Will,  4,  after  th«  date  of  its  execotion,  b^  onalogj  to  the  time  within  which  an 
0.  74,  i.  54.      assurance  affecting  freehold  lands  is  required  to  be  enrolled  in  the  Court  of 

Chancery.  {Honey wood  v.  Fo$tery  30  Beav.  1;  7  Jur.,  N.  S.  1264  j  30  Law 

J.,  Chan.  980 ;  9  W.  R.  855;  OibboM  v.  Stmpe,  1  D.,  J.  &  S.  621.  See  sect. 
41,  ante,  p.  345.)  An  indonement  by  the  steward  of  a  manor  at  his  resi- 
dence, that  the  same  was  produced  before  him  at  his  residence,  is  not  a 
sufficient  inroknent  within  the  statute.    (Boyd  y.  Paavle,  14  W.  B.  1009.) 


RepGttI  of  the 
K'uikrupt  Act, 
6  Ooo.  4,  c.  16, 
g.  65,  so  for  as 
rt'Iatea  to  estates 
tail,  but  not  to 
extend  to  lands  of 
a  bankrupt  under 
a  commiaslon  or 
flat  lasaed  on 
or  before  the  Slat 
December,  1833, 
nor  to  revive 
former  acts. 


Power  of  commia- 
aionem  under 
former  baokrupt 
actJi. 


XIV.  Bankrupt's  Estate  Tail. 

Partial  Repeal^  6  Geo.  4,  c.  16. 

66.  After  the  thirtj-first  day  of  December,  one  thousand 
eight  hundred  and  thirtj-iiiree,  so  much  of  an  act  (6  Geo.  4, 
c.  16),  as  empowers  the  commissioners  named  in  anj  commis- 
sion of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of 
any  lands,  tenements  and  hereditaments,  situate  either  in  Eng-- 
land  or  Ireland,  whereof  such  bankrupt  shall  be  seised  of  an  j 
estate  tail  in  possession,  reversion  or  remainder,  and  whereof 
no  reversion  or  remainder  is  in  the  crown,  the  gift  or  provision 
of  the  crown  shall  be  and  the  same  is  hereby  repealed :  pro- 
vided always,  that  such  repeal  shall  not  extend  to  the  lands, 
whatever  the  tenure  may  be,  of  any  person  adjudged  a  bankrupt 
under  any  commission  of  bankrupt,  or  under  any  fiat  which,  iu 
pursuance  of  the  said  act  (6  Geo.  4,  c.  16),  or  of  any  former  act 
concerning  bankrupts,  or  of  an  act  (1  &  2  Will.  4,  c.  56),  hath 
been  or  shall  be  issued  on  or  before  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty- three:  provided 
also,  that  such  repeal  shall  not  have  the  effect  of  reviving  in 
any  respect  the  acts  repealed  by  the  said  act  of  the  sixth  year 
of  the  reign  of  King  George  the  Fourth,  or  any  of  them  (&). 

(ft)  By  Btat  6  Geo.  4,  c.  16,  a.  66,  (re^nacting  the  21  Jac  1,  c.  19, 0.  ]2,) 
it  was  enacted,  that  the  oommiasionen  sihonld,  bj  deed  indented  and  in- 
rolled,  make  sale,  for  the  benefit  of  the  creditors,  of  any  lands,  tenements 
and  hereditaments,  situate  either  in  England  or  Ireland,  whereof  tiie  bank- 
rupt is  seised  of  any  estate  in  tail  in  possession,  reTersion  or  remainder,  and 
whereof  no  reversion  or  remainder  was  in  the  crown,  the  gift  or  provision  of 
the  crown ;  and  eveiy  snch  deed  shoald  be  good  against  the  bankrapt,  and 
the  issne  of  his  body,  and  against  all  persons  claiming  under  him  after  ho 
became  bankmpt,  and  against  all  persons  whom  the  said  bankrupt,  bj  fine, 
common  recovery,  or  any  other  means,  might  cut  off  or  debar  from  any 
remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the  said  lands, 
tenements  and  hereditaments. 

Where  a  remainderman  in  tail  became  a  bankmpt,  the  commissioners 
could  only  convey  a  base  fee,  and  even  where  a  joint  commission  issued 
against  the  tenant  for  life  and  the  tenant  in  tail  in  remainder,  it  was  held 
that  the  execution  of  the  power  by  the  commissioners  operated  separately 
on  each  estate;  and  that  when  executed,  it  could  not  do  more  than  convey  an 
estate  for  life  and  a  base  fee.    (JorvU  v.  Taylevr,  3  B.  &  Aid.  557.) 

A  tenant  in  tail  in  remainder  of  copyholds  became  bankrupt,  and  by  the 
custom  the  entail  could  not  be  barred  until  it  fell  into  possession.  The 
bankrupt  obtained  his  certificate  and  purchased  of  his  assignees  his  life 
estate  only.  On  the  subsequent  death  of  the  tenant  for  life,  it  was  held 
that  the  assignees  had  then  no  power  to  bar  the  entail,  and  acquire  the  re- 
mainder in  foe  subject  to  the  liie  estate  sold  to  the  bankrupt  (Johnton  r. 
Smiley,  17  Beav.  2i!3.) 
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Where  there  is  xio  cnetom  of  eatailing  lands  in  a  manor  under  a  limitation   8^4  Will.  4, 
to  a  man  and  the  heirs  of  his  body,  he  takes  a  fee  simple  conditional,  which      e.  74,  jr.  55. 

might  haTe  been  conveyed  dnring  the  life  of  the  bankmpt  by  the  cororois-  

sioners  under  the  provisions  of  the  18  Sliz.  c.  7,  s.  1 1 ;  and  notwithstanding  bis  Pow«r  of  oommis. 

death  before  any  each  conveyance,  the  commissioners  might  execnte  a  valid  '**'°|^™dfl^^*^" 

conveyance  of  snch  estate  after  his  death,  paisnant  to  stat  1  Jac.  1,  c.  15,  '"^  '  ^^^ 

a  17.    (Doe  d.  Spencer  v.  Oark,  5  B.  &  Aid.  458.)    In  that  case  it  was 

observed  by  Holroydt  J.,  that  it  was  nnneeessary  to  determine  what  wonld 

be  the  effect  of  a  bargain  and  sale  executed  by  the  commissioners  after  the 

death  of  the  bankrupt,  in  a  case  where,  dnring  his  life,  he  had  been  seised 

of  an  estate  tail.    Bat  it  seems,  by  a  recent  case,  {Ejb  parte  Sotnerville,  In 

reLoseambe,  1  Mont.  &  Ayr.  408,)  that  an  estate  tail  passed  by  the  common 

bargain  and  sale,  which  used  to  he  made  to  the  assignees ;  and  that  under 

the  66th  section  of  6  Greo.  4,  e.  16,  the  commissioners  could  convey  an  estate 

tally  of  which  the  bankmpt  was  seised,  after  his  death,  or  if  not,  that  the 

commlssianers  would  be  justified  in  executing  such  a  conveyance,  in  order 

to  have  the  question  settled.    See  now  3  &  4  Will.  4,  c.  74,  s.  65,  post. 

Where  a  tenant  in  tail  mortgaged  his  estate,  and  became  bankrupt,  it  was  Voidable  estates 
held  that  the  bargain  and  sale  of  the  commissioners  (under  21  Jac.  1,  c.  19,  c^^^^d  bj  bouk- 
1. 12)  did  not  ouiSirm  the  mortgage,  and  that  the  assignee  took  the  estate  ^^' 
discharged  of  the  mortgage.  {Beck  v.  Welsh,  1  Wils.  276.  See  Fisher  on 
Mortgages,  645,  2nd  ed. ;  Sturgis  v.  Morte,  2  D.,  F.  &  J.  228,  and  the  re- 
marks of  Turner,  L.  J.,  at  p.  232.)  But  if  the  bankrupt  had  covenanted  wiUi 
the  mortgagee  for  further  assurance,  a  court  of  equity  would  compel  the 
assignees  eiUier  to  redeem  or  be  foreclosed,  and  execute  proper  conveyances 
totbemoirtgagee.  (i^tfy.  2?aM&iij?y-8Br.C.  C.  595;  J3awards  r.  Appleby, 
2  Br.  C.  C.  652,  n. ;  Coote  on  Mortgages,  214—222.)  Where  a  trader  sold 
so  estate,  and  conveyed  it  as  tenant  in  fee  simple,  with  the  usual  covenant 
for  further  assurance,  and  became  bankrupt,  and  it  was  afterwiuds  con- 
ndered  that  he  was  tenant  in  tail  only,  it  was  ordered  that  the  commissioner 
should  be  at  liberty  to  execute  a  deed  of  confirmation  to  the  purchaser. 
(iSr  parte  IHpp,  1  De  Gex,  298.)  Under  the  6  Geo.  4,  c  16,  s.  65,  the 
equitable  mortgagee  of  a  bankrupt  tenant  in  tail  was  entitled  to  have  his  lien 
made  good  as  against  the  fee  simple  of  the  premises  of  which  the  bankmpt 
was  seised  in  tail.  (Ex  parte  tVUe,  1  Mont.  &  M.  65.)  See  now  8  &  4 
Will.  4,  c.  74,  s.  62,  post. 

The  Stat  6  Geo.  4,  c.  16,  s.  70,  did  not  enable  the  assignees  of  a  bankmpt  VorUnwes  of 
mortgagor  to  revest  the  legal  estate  in  themselves  by  tender  or  payment  to  t^^^tipt's  estate. 
the  mor^agee  after  the  day  on  which,  by  the  deed,  the  mortgage  becomes 
absolnte  m  default  of  payment;  though  a  tender  or  payment  before  the  day 
will,  under  that  section,  vest  tiie  legal  estate  in  them.  {Dunn  v.  Massey, 
6  Ad.  &  £L  479;  1  Nev.  &  P.  578.)  Where  a  legal  mortage  was  executed 
by  the  bankrupt  In  pursuance  of  a  previous  equitable  mortgage,  but  not  till 
after  the  mortgagee  had  notice  of  the  act  of  bankruptcy,  and  was  conse- 
quently an  imavailable  security :  it  was  held,  that  it  did  not  operate  as  a 
merger  of  the  equitable  mortgage,  and  that  the  party  was  entitled  to  the 
osoal  order  as  equitable  mort^gee.  {Ex parte  Harvey,  Re  Emery,  3  Dea. 
547;  4  Dea.  52;  see  Ex  parte  Hainet,  Re  Bamett,  4  Dea.  20.)  Although 
an  eqnitable  mortgagee  gives  notice  to  the  tenant  to  pay  him  the  rent,  he 
does  not  thereby  entitle  himself  to  the  rent  accruing  before  the  order  for 
aede.  {Ex  parte  Scott,  Re  Pearson;  Ex  parte  Burrell,  Re  Norman,  3 
Dea.  76;  j£»  parte  Somerville,  8  Dea.  &  Ch.  668;  1  Mont  &  A.  408.) 
Where  the  deposit  was  of  deeds  conveying  an  equity  of  redemption  of 
premises  in  fee»  of  which  the  part^  subsequently  paid  off  the  mortgajB;e,  it 
was  held  that  the  creditor  was  entitled  to  the  full  benefit  of  tiie  security  so 
exonerated;  so  also  of  shares  in  estates  at  the  time  of  the  deposit  undivided, 
but  for  the  equality  of  partition  of  which  the  bankrupt  had  subsequently 
paid  a  consideration,  and  acquired  the  entirety  of  a  portion.  {Exports 
Bisdee,  1  Mont,  D.  &  D.  838.)  Where  the  mortgage  deed  contained  a 
covenant  not  to  call  in  the  mortg^e  money  for  five  years,  if  the  interest 
was  paid  regularly,  it  was  held  that,  on  the  bankruptcy  of  the  mortgagor, 
the  mortgagee  claiming  to  prove  was  entitled  to  the  usual  order  of  sale. 
{Ex  parte  BIynold,  8  Dea.  151 ;  3  Mont  &  A.  447;  see  Ex  parts  Jonetp 
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3  4*^  WUL  4,   4  Dea.  750.)  See  farther  as  to  mortgagea  existing  on  the  estate  of  a  bank- 
c.  74,  ».  55.      rnpt,  Robaon  on  Bankraptcj,  256  et  seq.,  2nd  ed. 


The  commls- 
nioner,  in  the 
case  of  an  actual 
tenant  in  tail 
becominff  bank- 
rupt after  the 
81  Kt  of  December, 
1883,  by  deed  to 
dispofse  of  the 
landa  of  the 
bankrupt  to  a 
purchaser. 


Clauses  In  8  &  4 
Will.  4,  c.  74, 
with  respect  to 
the  disposition  of 
estates  tall  under 
bankruptcies, 
extended  to  pro- 
ceedings under 
subsequent  bank- 
ruptcy acts. 


Actual  Tenant  in  Tail. 

66.  Any  commissioner  acting  in  the  execution  of  any  fiat 
which  after  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  shall  be  issued  in  pursuance  of 
the  said  act  (1  &  2  Will.  4,  c.  56),  under  which  any  person 
shall  be  adjudged  a  bankrupt  who  at  the  time  of  issuing  such 
fiat,  or  at  any  time  afterwards,  before  he  shall  have  obtained 
his  certificate,  shall  be  an  actual  tenant  in  tail  of  lands  of  any 
tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for 
valuable  consideration,  for  the  benefit  of  the  creditors  of  such 
actual  tenant  in  tail,  and  shall  create  by  any  such  disposition  as 
large  an  estate  in  the  lands  disposed  of  as  the  actual  tenant  ia 
tail,  if  he  had  not  become  bankrupt,  could  have  done  under 
this  act  at  the  time  of  such  disposition  :  provided  always,  that 
if  at  the  time  of  the  disposition  of  such  lands,  or  any  of  them, 
by  such  commissioner  as  aforesaid,  there  shall  be  a  protector  of 
the  settlement  by  which  the  estate  of  such  actual  tenant  in  tail 
in  the  lands  disposed  of  by  such  commissioner  was  created,  and 
the  consent  of  such  protector  would  have  been  requisite  to  havo 
enabled  the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt, 
to  have  disposed  of  such  lands  to  the  full  extent  to  which,  if 
there  had  been  no  such  protector,  he  could  under  this  act  have 
disposed  of  the  same,  and  such  protector  shall  not  consent  to  the 
disposition,  then  and  in  such  case  the  estate  created  in  such 
lands,  or  any  of  them,  by  the  disposition  of  such  commissioner, 
shall  be  as  large  an  estate  as  the  actual  tenant  in  tail,  if  he  had 
not  become  bankrupt,  could  at  the  time  of  such  disposition  have 
created  under  this  act  in  such  lands  without  the  consent  of  the 
protector  (c). 

(o)  By  12  &  13  Yict.  c.  106,  8.  208,  snch  of  the  clauses  of  the  act  3  &  4 
Will.  4, 0. 74,  as  are  nnmbered  respectively  in  the  copies  of  that  act  printed 
by  her  Majesty's  printers,  56,  57, 68, 69, 60, 61 ,  62, 63, 64, 65, 66, 67,  68, 69, 
71,  72,  78,  shall  extend  and  apply  to  proceedings  in  bankrnptcy  under  a 
petition  for  adjudication  of  bankruptcy  as  fully  and  effectually  as  if  those 
clauses  were  re-enacted  in  this  act  and  expressly  extended  to  such  proceed* 
ings. 

Sect.  26  of  the  Bankruptcy  Act,  1869  (32  &  33  Vict  c.  71),  empowers 
the  trustee  of  the  bankrupt's  estate  to  deal  with  any  property  to  which  the 
bankrupt  is  beneficially  entitled  as  tenant  in  tail,  in  the  same  manner  as 
the  bankrupt  might  have  dealt  with  the  same.  And  the  same  section 
provides  that  sects.  56 — ^78  (both  inclusive)  of  3  &  4  Will.  4,  c.  74,  shall 
extend  and  apply  to  proceedings  in  bankruptcy  under  the  Bankruptcy  Act, 
1869,  as  if  those  sections  were  there  re-enacted  and  made  applicable  in 
terms  to  such  proceedings. 

It  would  seem  that  under  32  &  33  Yict  c.  71,  the  trustee  can  exercise 
those  powers  of  disposition  which  by  3  &  4  Will.  4,  c.  74,  were  given  to  tho 
commissioners  after  the  bankrupt's  death.  (See  sect  65,  post.)  Robsoa 
on  Bankruptcy,  369,  2nd  ed. 

By  24  &  25  Vict  c,  134,  s.  115,  it  was  enacted,  that  where,  under  any 
settlement  or  will,  a  bankrupt  non-trader  should  be  entitled  to  a  life  estate 
in  remainder  expectant  upon  the  death  or  deaths  of  any  previous  tenant  or 
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tenants  for  life,  with  any  remainder  over  to  the  hankropt's  issue,  or  the  8  ej*  4  Will,  4, 

heirs  of  his  bodj  or  any  of  them  as  purchasers,  the  life  estate  of  such  bank-  c.  74,  «.  56. 

rapt  non-trader  should  not  be  sold  before  it  fell  into  possession  without  an  ■ 

express  direction  of  the  court. 


Base  Fee. 
57.  Any  commissioner  acting  in  the  execution  of  any  such  CommiMioneriit 


case  of  A  tenant 


to 


fiat  as  aforesaid,  under  which  any  person  shall  be  adjudged  a  i^u  clitmed 
bankrupt,  who  at  the  time  of  issuing  such  fiat>  or  at  any  time  abiwcfecbocom- 
afterwards  before  he  shall  have  obtained  his  certificate,  shall  be  ouhera  being  ^° 
a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  S^*?'^}**''  ^^ 
ghall  by  deed  dispose  of  such  lands  to  a  purchaser  for  valuable  of  the  ian<i8  of 
consideration,  for  the  benefit  of  the  creditors  of  the  person  so  lf*p,iJb!^'*'  ^ 
entitled  as  aforesaid,  provided  at  the  time  of  the  disposition 
there  be  no  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  the  base  fee  was  created ;  and  by  such  disposition 
the  base  fee  shall  be  enlarged  into  as  large  an  estate  as  the  same 
eould  at  the  time  of  such  disposition  have  been  enlarged  into 
under  this  act  by  the  person  so  entitled  if  he  had  not  become 
bankrupt. 

Consent  of  Protector. 

58.  The  commissioner  acting  in  the  execution  of  any  such  ab  to  the  consent 
fiat  as  aforesaid  under  which  a  person  being,  or  before  obtain-  ?n  aSe**S  hauk'- 
iDg  the  certificate  becoming,  an  actual  tenant  in  tail  of  lands  of  raptcy. 
any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of 
any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shall 
be  a  protector  of  the  settlement  by  which  the  estate  tail  of  such 
actual  tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee 
(as  tlie  case  may  be),  was  created,  stand  in  the  place  of  such 
actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  so 
far  as  regards  the  consent  of  such  protector  ;  and  the  disposi- 
tion of  such  lands,  or  any  of  them,  by  such  commissioner  as 
aforesaid,  if  made  with  the  consent  of  such  protector,  shall, 
whether  such  commissioner  may  have  made  under  this  act  a 
prior  disposition  of  the  same  lands  without  the  consent  of  such 
protector  or  not,  or  whether  a  prior  sale  or  conveyance  of  the 
same  lands  shall  have  been  made  or  not,  under  the  said  acts  of 
the  sixth  year  of  King  George  the  Fourth,  and  the  first  and 
second  years  of  King  William  the  Fourth,  or  either  of  them,  or 
any  acts  hereafter  to  be  passed  conceiving  bankrupts,  have  the 
same  effect  as  such  disposition  would  have  had  if  such  actual 
tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  had  not 
become  bankrupt,  and  such  disposition  had  been  made  by  him 
under  this  act  with  the  consent  of  such  protector  ;  and  all  the 
previous  clauses  in  this  act,  in  regard  to  the  consent  of  the  pro- 
tector to  the  disposition  of  a  tenant  in  tail  of  lands  not  held  by 
copy  of  court  roll,  and  in  regard  to  the  time  and  manner  of 
giving  such  consent,  and  in  regard  to  the  inrolment  of  the  deed 
of  consent,  where  such  deed  shall  be  distinct  from  the  assurance 
by  which  the  disposition  of  the  commissioner  shall  be  efiTected, 
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8^4  Will  4, 
r.  74,  s.  58. 


Am  to  the  inrol- 
nient  in  Chancery 
of  the  deed  of 
disposition  of 
freehold  lands, 
and  the  entry  on 
the  court  rolls  of 
the  deed  of  dis- 
position of  oopj- 
hold  lands,  and 
of  the  deed  of 
consent. 


Subsequent  en- 
largenient  of  biwe 
lees  cnsaied  by 
the  disposition  of 
the  oonuuissloner. 


Enlargement  of 
base  fees  subse- 
quent to  the  sate 
or  conveyance  of 
the  name  under 
the  Bankrupt 
Acts. 


Abolition  of  Fines  and  Recoveries. 

shall,  except  so  far  as  the  same  maj  be  varied  by  the  clause  next 
hereinafter  contained,  apply  to  every  consent  that  may  be  given 
by  virtue  of  this  present  clause. 

Inrolment,  SfC.  of  Deeds  of  Disposition  and  Consent, 

59.  Every  deed  by  which  any  commissioner  acting  in  the 
execution  of  any  such  fiat  as  aforesaid  shall,  under  this  act, 
dispose  of  lands  not  held  by  copy  of  court  roll,  shall  be  void 
unless  inroUed  in  his  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof;  and  every  deed 
by  which  any  commissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  shall,  under  this  act,  dispose  of  lands  held  by 
copy  of  court  roll,  shall  be  entered  on  the  court  rolls  of  the 
manor  of  which  the  lands  may  be  parcel ;  and  if  there  shall  be 
a  protector  who  shall  consent  to  the  disposition  of  such  lands 
held  by  copy  of  court  roll,  and  he  shall  give  his  consent  by  a 
distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of  con- 
sent be  executed  by  the  protector  either  on  or  at  any  time  before 
the  day  on  which  the  deed  of  disposition  shall  be  executed  by 
the  commissioner ;  and  such  deed  of  consent  shall  be  entered  on 
the  court  rolls  ;  and  it  shall  be  imperative  on  the  lord  of  every 
manor  of  which  any  lands  disposed  of  under  this  act  by  any 
such  commissioner  as  aforesaid  may  be  parcel,  or  the  steward  of 
such  lord,  or  the  deputy  of  such  steward,  to  enter  on  the  court 
rolls  of  the  manor  every  deed  required  by  this  present  clause  to 
be  entered  on  the  court  rolls,  and  he  shall  indorse  on  every  deed 
80  entered  a  memorandum,  signed  by  him,  testifying  the  entry 
of  the  same  on  the  court  rolls. 

Enlargement  of  Base  Fees. 

60.  If  any  commissioner  acting  in  the  execution  of  any  such 
fiat  as  aforesaid  shall,  under  this  act,  dispose  of  any  lands  of 
any  tenure,  of  which  the  bankrupt  shall  be  actual  tenant  in  tail, 
and  in  consequence  of  there  being  a  protector  of  the  settlement 
by  which  the  estate  of  such  actual  tenant  in  tail  was  created 
and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by  such 
disposition  be  created  in  such  lands,  and  if  at  any  time  after- 
wards during  the  continuance  of  the  base  fee  there  shall  cease 
to  be  a  protector  of  such  settlement,  then  and  in  such  case,  and 
immediately  thereupon,  such  base  fee  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act,  if  at  the  time  of  the  disposition  by  such  commissioner 
as  aforesaid  there  had  been  no  such  protector. 

Enlargement  of  Base  Fees  subsequent  to  Conveyance. 

61.  If  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any 
tenure  shall  be  adjudged  a  bankrupt  at  the  time  when  there 
shall  be  a  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  the  base  fee  was  created,  and  if  such  lands  shall 
be  sold  or  conveyed  under  the  said  acts  of  the  sixth  year  of 
King  George  the  Fourth,  and  the  first  and  second  years  of 
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King  William  the  Fourth,  or  either  of  thein,  or  any  other  acts  3^4  Will.  4, 
4iereafler  to  he  passed  concerning  hankrupts,  and  if  at  any  time  <?.  74,  <.  61. 
afterwards  daring  the  continuance  of  the  base  fee  in  such  lands 
there  shall  cease  to  be  a  protector  of  such  settlement,  then  and 
in  such  case,  and  immediately  thereupon,  the  base  fee  in  such 
lands  shall  be  enlarged  into  the  same  estate  into  which  the  same 
could  have  been  enlarged  under  this  act,  if  at  the  time  of  the 
adjodicaUon  of  such  bankruptcy  there  had  been  no  such  pro- 
tectory and  the  commissioner  acting  in  the  execution  of  the  fiat 
f  under  which  the  tenant  in  tail  so  entitled  shall  have  been  ad- 
judged a  bankrupt  had  disposed  of  such  lands  under  this  act. 

Confirmation  of  voidable  Estates. 

62.  Provided  always,  and  be  it  further  enacted,  that  where  a  roidabie  esute 
an  actual  tenant  in  tall  of  lands  of  any  tenure,  or  a  tenant  ^^^^^r^by 
in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  have  an  actual  tenant 
already  created  or  shall  hereafter  create  in  such  lands,  or  any  ^tru^TOT  b?a 
of  them,  a  voidable  estate  in  favour  of  a  purchaser  for  valuable  ^"J^J^* "Jj^^boge 
consideration,  and  such  actual  tenant  in  tail,  or  tenant  in  tail  fee  becoming 
80  entitled  as  aforesaid,  shall  be  adjudged  a  bankrupt  under  any  SjSS^bySe'dis- 
such  fiat  as  aforesaid,  and  the  commissioner  acting  in  the  exe-  poeition  of  the 
cution  of  such  fiat  shall  make  any  disposition  under  this  act  of  ~™*^tor!or" 
the  lands  in  which  such  voidable  estate  shall  be  created,  or  being  sach  with 
any  of  them,  then  and  in  such  case,  if  there  shall  be  no  pro-  thero  ceMin^to'^ 
tector  of  the  settlement  by  which  the  estate  tail  of  the  actual  ?**p'J*J®^^''' 
tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the  purcbuer  witb-^ 
case  may  be,  was  created,  or  being  such  protector  he  shall  out  notice. 
consent  to  the  disposition  by  such  commissioner  as  aforesaid, 
whether  such  commissioner  may  have  made  under  this  act  a 
previous  disposition  of  such  lands  or  not,  or  whether  a  prior 
sale  or  conveyance  of  the  same  lands  shall  have  been  made  or 
not  under  the  said  acts  of  the  sixth  year  of  King  George  the 
Fourth  and  the  first  and  second  years  of  King  William  the 
Foortii,  or  either  of  them,  or  any  other  acts  hereafter  to  be 
passed  concerning  bankrupts,  the  disposition  by  such  com- 
missioner shall  have  the  efiect  of  confirming  such  voidable    • 
estate  in  the  lands  thereby  disposed  of  to  its  full  extent  as 
against  all  persons  except  those  whose  rights  are  saved  by  this 
act;  and  if  at  the  time  of  the  disposition  by  such  commissioner 
in  the  case  of  an  actual  tenant  in  tail,  there  shall  be  a  protector, 
and  such  protector  shall  not  consent  to  the  disposition  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been 
adjndged  a  bankrupt,  would  not  without  such  consent  have 
been  capable  under  this  act  of  confirming  the  voidable  estate 
to  its  full  extent,  then  and  in  such  case  such  disposition  shall 
have  the  efiect  of  confirming  such  voidable  estate  so  far  as  such 
actual  tenant  in  tail,  if  he  had  not  been  adjudged  a  bankrupt, 
eoald  at  the  time  of  such  disposition  have  been  capable  under . 
thia  act  of  confirming  the  same  without  such  consent ;  and  if  • 

at  any  time  after  the  disposition  of  such  lands  by  such  commis- 
sioner, and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shall  cease  to  be  a  protector  of  such  settlement,  and 
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3^4  Will,  4,  such  protector  shall  not  have  consented  to  the  disposition  bjr 
c.  74,  #.  62.  such  commissioner,  then  and  in  such  case  such  voidahle  estate 
so  far  as  the  same  may  not  have  heen  previously  confirmed, 
shall  he  confirmed  to  its  full  extent  as  against  all  persons  ex- 
cept those  whose  rights  are  saved  by  this  act :  provided  always, 
that  if  the  disposition  by  any  such  commissioner  as  aforesaid 
shall  be  made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then  and  in 
snch  case  the  voidable  estate  shall  not  be  confiimed  against 
such  purchaser  and  the  peraons  claiming  under  him  {d). 

(d)  See  note  to  sect.  55,  ante,  p.  855. 


Acts  of  a  bank- 
rupt tenant  in 
tail  void  aKAinst 
any  ditpoeition 
under  this  act  by 
tlie  commiB- 
Bioucr. 


Subject  to  the 
powers  given  to 
the  commis- 
sioner, and  to  the 
estate  in  the 
assignees,  a 
banltrupt  tenant 
in  tail  shall  retain 
his  powcn  of  dis- 
pceitioo. 


Davit  V.  Toll€- 
mache. 


Avoidance  of  Acts  of  Bankrupt. 

6S.  All  acts  and  deeds  done  and  executed  by  a  tenant  iu 
tail  of  lands  of  any  tenure,  who  shall  be  adjudged  a  bankrupt 
under  any  such  fiat  as  aforesaid,  and  which  shall  affect  such 
lands,  or  any  of  them,  and  which,  if  he  had  been  seised  of  or 
entitled  to  such  lands  in  fee  simple  absolute,  would  have  bceu 
void  against  the  assignees  of  the  bankrupt's  estate,  and  all 
persons  claiming  under  them,  shall  be  void  against  any  disposi* 
tion  which  may  be  made  of  such  lands  under  this  act  by  such, 
commissioner  as  aforesaid. 

Powers  of  Bankrupts  reserved^  where,- ^ 

64.  Provided  always,  and  be  it  further  enacted,  that,  subject 
and  without  prejudice  to  the  powers  of  disposition  given  by 
this  act  to  the  commissioner  acting  in  the  execution  of  any- 
such  fiat  as  aforesaid  under  which  a  person  being,  or  before 
obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of 
lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in 
lands  of  any  tenure,  shall  be  adjudged  a  bankrupt,  and  also 
subject  and  without  prejudice  to  the  estate  in  such  lands  w^hich 
may  be  vested  in  the  assignees  of  the  bankrupt's  estate  and  also 
subject  and  without  prejudice  to  the  rights  of  all  persons  claim- 
ing under  the  said  assignees  in  respect  of  such  lands  or  any  of 
them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as 
aforesaid,  shall  have  the  same  powers  of  disposition  under  this 
act  in  regard  to  such  lands  as  he  would  have  had  if  he  had  not 
become  bankrupt  {e). 

(ff)  A.,  in  November,  1841,  mortgaged  estates  of  which  he  was  tenant  in 
tail  in  remainder,  and  the  indenture,  which  was  not  enrolled,  contained  the 
nsoal  covenant  for  further  assurance.  In  Scpteml)er,  1842,  A.  was  adjudi- 
cated a  bankrupt,  and  subsequently  received  his  certificate.  In  July,  1855, 
an  order  was  made  which  declared  that  A.  was  entitled  to  two  parts  of  the 
estates  in  S.,  and  that  they  were  comprised  in  the  mortgage  deed.  A  dis- 
entailing assurance  was  in  February,  185G,  tendered  by  the  mortgagee  to 
A.  for  execntion,  but  he  refused  to  execute  it ;  and  thereupon  a  bill  was 
filed  against  A.  and  his  assignees  in  bankruptcy,  praying  that  it  might 
he  decreed  pursuant  to  his  covenant  for  further  assurance,  to  execute  an<l 
deliver  to  the  plaintiff  a  proper  disentailing  assnrance  of  all  the  hereditaments 
in  S.,  to  which  he  was  entitled  for  an  estate  in  tail  male.  A  demurrer  to 
the  bill  by  A.  was  allowed,  and  the  bill  was  subsequently  dismissed.  {Davis 
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T.  IbUemathe,  2  Jar.,  N.  S.  1181.)  It  seems  that,  unless  there  be  words  8  <f  4  Will.  4, 
in  a  ooDTerance  to  show  it  was  iutended  that  the  covenant  for  farther  c>  74,  t,  64. 
assorance  should  extend  to  enlarging  the  estate  conTeyed,  and  to  barriog 
an  interest  in  other  persons  than  the  grantor,  the  coart  will  not  resort  to  its 
extraordinary  jnrisdiction  for  specific  performance  to  compel  the  grantor  to 
eteente  an  assnrance  of  a  kind  that  was  not  contemplated  when  the  grant 
was  made.  (i&.)  Stuart,  V.-C.,  said, "  What  the  intention  of  the  legislature 
was  in  passing  this  particular  clause  I  cannot  exactly  define,  bnt  it  is  per- 
fectly plain  that  it  reserved  to  the  bankrupt,  from  the  operation  of  the 
bankrupt  laws,  an  extraordinary  power  which,  but  for  this  clause,  he  could 
not  have  had.  In  case  the  deed  had  contained  a  specific  covenant  for 
barring  the  entail,  be  was  by  no  means  prepared  to  say  that  npon  the  con- 
struction of  this  section  it  is  not  possible  Uiat  at  law  the  bankrupt  might 
have  been  liable  for  damages  for  non-execution  of  that  covenant.  But  his 
impression  was  that  the  right  to  recover  ui>on  a  covenant  expressly  to  exe- 
cute a  disentailing  deed,  and  a  right  to  recover  damages  for  the  non-execu- 
tion of  a  disentailing  deed,  snch  non-execution  being  averred  as  a  breach 
of  the  coYenant  for  further  assnrance,  are  entirely  different  things.'*  (Daru 
T.  IhUemaehe,  Jb,  1185.) 

Disposition  where  Bankrupt  is  dead, 

65.  Any  disposition  under  this  act  of  lands  of  any  tenure  The  disposition 
by  any  commissioner  acting  in  the  execution  of  any  such  fiat  Si^ne^S^tho'^ 
as  aforesaid  under  which  a  person  beings  or  before  obtaining  lands  ot  a  bank- 
his  certificate  becoming,  an  actual  tenant  in  tail  of  such  lands,  uu^^iUuf  uie 
or  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  shall  bo  5jj?J''J'PY^n  th 
adjudged  a  bankrupt,  shall,  although  the  bankrupt  be  dead  at  cases'  heroin  men- 
the  time  of  the  disposition,  be  in  the  following  cases  as  valid  opJJSJioi^iS'if* 
and  effectual  as  the  same  would  have  been,  and  have  the  same  hewerooiive. 
operation  under  this  act  as  the  same  would  have  had,  if  the 
bankrupt  were  alive ;  (that  is  to  say,)  in  case  at  the  time  of  the 
bankrupt's  decease  there  shall  be  no  protector  of  the  settlement 
by  which  the  estate  tail  of  the  actual  tenant  in  tail,  or  the  estate 
tail  converted  into  a  base  fee,  as  the  case  may  be,  was  created  ; 
or  in  case  the  bankrupt  had  been  an  actual  tenant  in  tail  of  such 
lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  inheritable  to  the  estate  tail  of  the  bankrupt  in  such  lands, 
and  either  no  protector  of  the  settlement  by  which  the  estate 
tail  was  created,  or  a  protector  of  such  settlement  who,  in  the 
manner  required  by  this  act,  shall  consent  to  the  disposition,  or 
a  protector  of  such  settlement  who  shall  not  consent  to  the 
disposition  ;  or  in  case  the  bankrupt  had  been  a  tenant  in  tail 
entitled  to  a  base  fee  in  such  lands,  and  there  shall  at  the  time 
of  the  disposition  be  any  issue  who  if  the  base  fee  had  not  been 
created  would  have  been  actual  tenant  in  tail  of  such  lands, 
and  either  no  protector  of  the  settlement  by  which  the  estate 
tail  converted  into  a  base  fee  was  created,  or  a  protector  of  such 
settlement  who,  in  the  manner  required  by  this  act,  shall  con- 
sent to  the  disposition  (/). 

(/)  See  note  to  sect.  55,  antdf  p.  355. 

Disposition  of  Copyholds, 
66.  Every  disposition  which  under  this  act  may  1)6  made  Every  dispart  ion 
by  any  commissioner  acting  in  the  execution  of  any  such  fiat  as  ^^'  ^^^  ^^^^^' 
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8^4  Will  i, 
c.  74, »,  60. 

stonor  of  copyhold 
lands  where  the 
estate  shall  not 
be  equitable,  to 
have  the  same 
operation  as  a 
surrender;  and 
the  person  to 
whom  such  land 
shall  have  been 
disposed  of  maj 
claim  to  be  ad- 
milted  on  paying 
the  fines,  &c 


As  to  copyholds 
and  customary 
lands  of  teiilL- 

TUpt. 


Abolition  of  Fines  and  Becoveries. 

aforesaid  of  lands  held  hj  copy  of  court  roll  shall,  in  every  case 
in  which  the  estate  of  the  bankrupt  in  such  landd  shall  not  be 
merely  an  estate  in  equity,  operate  in  the  same  manner  as  if 
such  lands  had,  for  the  same  estate  which  shall  have  been  ac- 
quired by  the  disposition  by  such  commissioner  as  aforesaid, 
been  duly  surrendered  into  the  hands  of  the  lord  of  the  manor 
of  which  they  may  be  parcel,  to  the  use  of  the  person  to  whom 
the  same  shall  have  been  disposed  of  by  such  commissioner ; 
and  the  person  to  whom  the  lands  shall  have  been  so  disposed 
of  by  such  commissioner  may  claim  to  be  admitted  tenant  of 
such  lands,  to  hold  the  same  by  the  ancient  rents,  customs  and 
services,  in  the  same  manner  as  if  such  lands  had  been  duly 
surrendered  to  his  use  into  the  hands  of  the  lord. of  the  manor 
of  which  such  lands  may  be  parcel,  and  shall,  upon  being  ad- 
mitted tenant  of  such  lands,  to  hold  the  same  as  aforesaid,  pay 
the  fines,  fees,  and  other  dues  which  could  have  been  lawfully 
demanded  upon  such  admittance  if  such  lands  had,  for  the  same 
estate  which  shall  have  been  acquired  by  the  disposition  by  such 
conmiissioner  as  aforesaid,  passed  by  surrender  into  the  hands 
of  the  lord,  to  the  use  of  the  person  so  admitted  (g), 

GO  See  12  &  13  Vict  c.  106,  b.  210.  By  24  &  25  Viot.  c.  184,  a.  114, 
the  Uoort  of  Bankraptcy  shall  have  power  to  dispose  for  the  benefit  of  the 
crediton  of  any  estate  or  interest,  at  law  or  in  equity,  which  at  adjudication 
or  afterwards  before  order  of  discharge  a  bankrupt  has  in  any  copyhold 
or  customary  land,  and  to  make  an  order  vesting  the  land  or  such  estate 
or  interest  as  the  bankrupt  has  therein,  in  such  person  and  in  sud^  manner 
as  the  court  shall  direct  It  was  held  under  this  section  that  a  bankrupt's 
asdigneea  were  necessary  ])arties  to  a  bill  for  specific  performance  of  an 
agreement  to  execute  a  mortgage  of  the  bankrupt's  copyholds.  {Poole 
V.  Bnrsell,  10  W.  R.  861.) 

Sect.  22  of  the  Bankruptcy  Act,  1869,  enacts,  that  where  any  portion  of 
the  bankrupt's  estate  consists  of  copyhold  or  customary  property  or  any 
like  property  passing  by  surrender  and  admittance  or  in  any  similar  manner, 
the  trustee  shall  not  be  compellable  to  be  admitted  to  such  property,  but 
may  deal  with  the  same  in  the  same  manner  as  if  such  property  had  been 
capable  of  being  and  had  been  duly  surrendered  or  otherwise  conveyed  to 
such  uses  as  the  trustee  may  appoint ;  and  any  appointee  of  the  trustee 
shall  be  admitted  or  otherwise  invested  with  the  property  acoordingly. 


Assignees  toro- 
cover  rents  of  the 
Uuds  of  a  bank- 
rupt of  which 
the  commissioner 
has  power  to 
make  dispositioo, 
and  to  enloroe 
covenants  as  if 
entitled  to  the 
reversion.    This 
claose  to  apply 
to  all  copyhold 
lands,  but  as  to 
other  lands  only 
to  such  as  the 
commissioner 
may  dispose  of 
after  the  bank- 
tupVa  death. 


HentSy  Covenants,  and  Conditions. 

67.  The  rents  and  profits  of  anj  lands  of  which  any  com- 
missioner acting  in  the  execution  of  any  such  fiat  as  aforesaid 
hath  power  to  make  disposition  under  this  act  shall  in  the 
meantime  and  until  such  disposition  shall  be  made,  or  until  it 
shall  be  ascertained  that  such  disposition  shall  not  be  required 
for  the  benefit  of  the  creditors  of  the  person  adjudged  bankrupt 
under  the  fiat,  be  reoeived  hj  the  assignees  of  the  estate  of  the 
bankrupt,  for  the  benefit  of  his  creditors ;  and  the  assignees 
may  proceed  hj  action  of  debt  for  the  recoyery  of  such  rents 
and  profits,  or  maj  distrain  for  the  same  upon  the  lands  sub* 
ject  to  the  pajment  thereof,  and  in  case  way  action  of  trespass 
shall  be  brought  for  taking  any  such  distress  may  plead  thereto 
the  general  issue,  and  giye  this  act  or  other  special  matter  in 
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evidence,  and  also,  in  case  any  such  distress  shall  be  replevied,  3^4  WilL  i, 
shall  have  power  to  avow  or  make  cognizance  generally  in  such  g.  74,  »,  C7. 
manner  and  form  as  any  landlord  may  now  do  by  virtue  of  the 
statute  11  Greo.  2,  c.  19,  or  by  any  other  law  or  statute  now  in 
force  or  hereafter  to  be  made  for  the  more  effectually  recovering 
of  rent  in  arrear  ;  and  such  assignees  and  their  bailiffs,  agents 
and  servants,  shaU  also  have  all  such  and  the  same  remedies, 
powers^  privileges  and  advantages  of  pleading,  avowing  and 
making  cognizance,  and  be  entitled  to  the  same  costs  and 
damages,  and  the  same  remedies  for  the  recovery  thereof  as 
landlords,  their  bailiffs,  agents  and  servants,  are  now  or  here- 
after may  be  by  law  entitled  to  have  when  rent  is  in  arrear  ; 
and  such  assignees  shall  also  have  the  same  power  and  authority 
of  enforcing  the  observance  of  all  covenants,  conditions  and 
agreements  in  respect  of  tiie  lands  of  which  such  commissioner 
as  aforesaid  hath  the  power  of  disposition  under  this  act,  and 
in  respect  of  the  rents  and  profits  thereof,  and  of  entry  into  and 
upon  the  same  lands  for  the  non-observance  of  any  such  cove- 
nant, condition  and  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  other  occupiers  thereof,  and  thereby 
determining  and  putting  an  end  to  the  estate  of  the  persons  who 
shall  not  have  observed  such  covenants,  conditions  and  agree- 
ments, as  the  bankrupt  would  have  had  in  case  he  had  not  been 
adjudged  a  bankrupt :  provided  always,  that  this  clause  shall 
apply  to  all  lands  held  by  copy  of  court  roll,  but  shall  only 
apply  to  those  lands  of  any  other  tenure  which  any  commis- 
sioner acting  in  the  execution  of  any  such  liat  as  aforesaid  may 
have  power  to  dispose  of  under  this  act  after  the  bankrupt's 
decease. 

Clauses  as  to  Banhrupts  to  apply  to  their  Lands  in  Ireland. 

68.  All  the  provisions  in  this  act  contained  for  the  benefit  of  ^/J^e  acun*"'**"* 
the  creditors  of  persons  who  under  such  fiats  as  aforesaid  shall  regani  to  bank- 
be  adjudged  bankrupts  after  the  thirty-first  day  of  December,  ™^he?iimS^ 
one  thousand  eight  hundred  and  thirty-three,  and  for  the  con-  Ireland. 
firmation  in  consequence  of  bankruptcy  of  voidable  estates 
created  by  them,  shall  extend  and  apply  to  the  lands  of  any 
tenure  in  Ireland  of  such  persons  as  AiUy  and  effectually  as  if 
this  act  had  throughout  extended  to  lands  of  any  tenure  in  Ire- 
land ;  saving  always  the  rights  of  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  to  any  reversion  or  remainder 
in  the  crown  in  lands  in  Ireland  (A). 

ih)  Sections  48,  49,  60,  51,  52,  68,  54,  55,  56,  57,  58  and  59  of  the  Frovislona  of tbe 
4  &  5  WilL  4,  c.  92,  as  to  bankrupts'  lands  in  Ireland,  with  the  omission  of  ^jSropf/JpSy 
copyholds,  agree  in  substance  and  effect  with  sects.  55, 56, 57, 58, 59, 60, 61,  to  Uieir  Uuids  in 
62,  63,  64,  65  and  67  of  the  8  &  4  Will.  4,  c.  74.    By  the  4  &  5  Will.  4,  EngimuL 
c.  92,  8.  60,  it  is  enacted,  that  all  the  proyisions  in  that  act  contained  for 
the  benefit  of  the  creditors  of  persons  who,  nnder  snch  commissions  as  afore- 
said, (i.  e.  issued  under  Irish  ttat,  11^12  Geo,  3,  e.  8,)  shall  be  adjudged 
bankrapts  after  the  31st  October,  1884,  and  for  the  confinnation  in  conse- 
qoence  of  bankraptcv  of  voidable  estates  created  by  them,  shall  extend  and 
apply  to  the  lands  of  any  tennre  in  England  of  sach  persons,  as  folly  and 
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8^4  mil.  4,    cffectnally  as  if  the  act  had  throughout  extended  to  land  of  any  tenure  in 
c.  74,  «.  68.'    England. 


Deeds  relating  to 
the  land«  of 
bankrupts  in  Ire- 
land to  be  inroUed 
in  the  Court  of 
Chancery  there. 


Deeds  relating  to 
Irish  bankrupts' 
lands  in  England 
to  be  inrollod  In 
Court  of  Chancery 
there. 


Inrolment  of  Deeds  in  Ireland, 

69.  Provided  always,  and  be  it  further  enacted,  that  in  all. 
cases  of  bankruptcy,  every  deed  of  disposition  under  this  act  of 
lands  in  Ireland  by  any  commissioner  acting  in  the  execution 
of  any  such  fiat  as  aforesaid,  and  also  every  deed  by  which  the 
protector  of  a  settlement  of  lands  in  Ireland  shall  consent,  shall 
be  inroUed  in  his  Majesty's  High  Court  of  Chancery  in  Ireland 
within  six  calendar  months  after  tlie  execution  tliereof,  and  not 
in  his  Majesty's  High  Court  of  Chancery  in  England  (i). 

(i)  The  Gist  section  of  the  Irish  stat.  4  &  5  Will.  4,  c.  92,  provides,  that 
in  all  cases  of  bankruptcy  every  deed  of  disposition  under  that  act  of  lands 
in  England,  by  any  commissioner  acting  in  the  execution  of  any  such  com- 
mission as  aforesaid,  and  also  every  deed  by  which  the  protector  of  a  settle- 
ment of  lands  in  England  shall  consent,  shall  be  inroUed  in  his  Majesty's 
High  Court  of  Chancery  in  England  within  six  calendar  months  after  the 
execution  thereof,  and  not  in  his  Majesty's  High  Court  of  Chancery  in 
Ireland. 


Kepeal  of  the 
statute  7  Geo.  4, 
c.  45,  except  as  to 
proceedings  com- 
menced before 
1st  January, 
18S4. 


89  ii  40  Geo.  3, 
c  66,  not  to  be 
revived. 


Old  mode  of 
barring  estates 
titil  In  entailed 
money. 


XV.  Monet  to  be  laid  out  in  Lands  to  be  Entailed. 

Repeal  of  Stat,  7  Geo,  4,  c,  45. 

70.  After  the  thirty-first  daj  of  December,  one  thousand 
eight  hundred  and  thirtj-threo,  an  act  (7  Geo.  4,  c.  45),  shall 
be  and  the  same  is  hereby  repealed,  except  as  to  such  proceed- 
ings under  the  act  hereby  repealed  as  shall  have  been  commenced 
before  the  first  day  of  January,  one  thousand  eight  hundred 
and  thirty-four,  and  which  may  be  continued  under  the  autho- 
rity and  according  to  the  provisions  of  the  act  hereby  repealed  : 
provided  always,  that  the  act  (39  &  40  Geo.  3,  c.  5Gi)  repealed 
by  the  said  act  of  the  seventh  year  of  the  reign  of  his  late 
Majesty  King  George  the  Fourth  shall  not  be  revived  {k), 

{k)  Money  directed  to  be  laid  out  in  the  purchase  of  land  is  considered 
by  a  court  of  equity  as  converted  into  real  estate.  Formerly  a  person  who 
would  have  been  cu titled  to  tbc  land,  if  purchased,  as  tenant  in  tail,  was 
enabled  by  a  court  of  equity  to  receive  the  money  if  he  could  have  acquired 
the  fee  by  fine,  but  not  if  a  recovery  would  have  been  requisite,  in  which 
case  it  was  necessary  to  purchase  land  in  order  to  suffer  tf  recovery.  This 
inconvenience  was  removed  by  the  two  acts  mentioned  in  this  section,  which 
provided  that  in  all  cases  where  money  under  the  control  of  any  court  of 
equity,  or  of  which  trustees  were  possessed,  should  be  subject  to  be  invested 
in  the  purchase  of  freehold  or  copyhold  lands,  to  be  settled  in  such  manner 
that  it  would  be  competent  for  the  persons  who  would  be  the  tenants  iu  tail 
of  any  estate  therein,  either  alone  or  with  the  owners  of  any  particular  pre- 
ceding estates  therein,  to  bar  such  estates  tail  and  remainders,  it  should  not 
be  necessary  to  have  such  money  actually  invested  in  lands,  but  a  court  of 
equity,  on  the  petition  of  the  person  who  would  be  tenant  of  such  estates 
tail  and  the  piarty  having  any  antecedent  estates  (being  adults,  ox  femes 
covert  separately  examined),  might  order  such  money  to  be  paid  to  them, 
or  applied  as  they  should  appoint.  ITic  order  under  the  act,  if  made  in 
vacation,  was  to  take  effect  only  in  case  the  party  should  be  living  on  tlie 
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second  day  of  the  ensoing  tenn.    (5  Yes.  12;  6  Yes.  1 16.)    The  order  would  3^4  Will,  4, 
not  have  been  made  in  term  nnless  there  were  time  to  suffer  a  recovery,  (8      e.  74,  $.  70. 

Yes.  609,)  nor  in  anjr  case,  witbont  a  reference  to  the  master  to  inquire 

whether  the  parties  had  incumbered  their  interests  in  the  money.  (6  Ves. 
576.)  Bnt  where  the  fnnd  was  subject  to  charges,  the  court  would  order  it 
to  be  transferred  to  the  tenant  in  tail,  after  providing  for  such  charges.  ( In 
Ye  Lord  &mterville^  2  Sim.  &  Stu.  470.  Dee  other  cases  which  arose  under 
the  7  Geo.  4,  c.  45,  in  8  Russ.  369,  416;  6  Russ.  5.)  The  Irish  stat.  4  &  5 
Will.  4,  c.  92,  s.  62,  repealed  the  Irish  stat  58  Geo.  3,  c.  46,  and  7  Geo.  4, 
c.  45,  after  the  31st  October,  1834,  except  as  to  proceedings  commenced 
before  1st  November,  1834. 


Mode  of  Disposition  of  entailed  Money. 

71.  XAnds  to  be  sold,  whether  freehold  or  leasehold,  or  of  any  The  prerions 
other  tenure,  where  the  money  arising  from  the  sale  thereof  2Jn  TOrinlionaTto 
shall  be  subject  to  be  invested  in  the  purchase  of  lands  to  be  ^pp'y  to  lands  of 
settled,  so  that  any  person,  if  the  lands  were  purchased,  would  goud,  whera  the 
have  an  ^tate  tail  therein,  and  also  money  subject  to  be  in-  E.^'IJbwT**^?^ 
vested  in  the  purchase  of  lands  to  be  settled,  so  that  any  person,  invested  in  the 
if  the  lands  were  purchased,  would  have  an  estate  tail  therein,  toS^emaiiiJ"**' 

shall  f9£o^U  tji^e  pUCpOQ^SOfUlia^Ct  l^e  trefttCiLaS  the  lands  to  and  where  money 

be  purchased,  and  be  consulS^  subject  to  the  same  estates  as  jj'ISJtS^nUko 
the  lands  to  be  purchased  would,  if  purchased,  have  been  ac-  manner. 
tually  subject  to;  and  all  the  previous  clauses  in  this  act,  so  far 
as  circumstances  will  admit,  shall,  in  the  case  of  the  lands  to  be 
sold  as  aforesaid  being  either  freehold  or  leasehold,  or  of  any 
other  tenure,  except  copy  of  court  roll,  apply  to  such  lands  in 
the  same  manner  as  if  the  lands  to  be  purchased  with  the  money 
to  arise  from  the  sale  thereof  wei*e  directed  to  be  freehold,  and 
were  actually  purchased  and  settled ;  and  shall,  in  the  case  of 
the  lands  to  be  sold  as  aforesaid  being  held  by  copy  of  court 
roll,  apply  to  such  lands  in  the  same  manner  as  if  the  lands  to 
be  purchased  with  the  money  to  arise  from  the  sole  thereof 
were  directed  to  be  copyhold,  and  were  actually  purchased  and 
settled ;  and  shall  in  the  case  of  money  subject  to  be  invested  in 
the  purchase  of  land  to  be  so  settled  as  aforesaid,  apply  to  such 
money  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands 
were  actually  purchased  and  settled ;  save  and  except  that  in 
every  case  where  under  this  clause  a  disposition  shall  be  to  be 
made  of  leasehold  lands  for  years  absolute  or  determinable,  so 
circumstanced  as  aforesaid,  or  of  money  so  circumstanced  as 
aforesaid,  such  leasehold  lands  or  money  shall,  as  to  the  person 
in  whose  favour  or  for  whose  benefit  the  disposition  is  to  be 
made,  be  treated  as  personal  estate,  andj;^  except  in  case  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such 
leasehold  lands  or  money  shall  be  effected  shall  be  an  assign- 
ment by  deed,  which  shall  have  no  operation  under  this  act 
unless  inrolled  in  his  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof;  and  in  every 
case  of  bankruptcy  the  disposition  of  such  leasehold  lands  or 
money  shall  be  made  by  the  commissioner,  and  completed  by 


866 

c,  74,  *.  71. 

Object  of  Uiia 
■ectlon. 


Fnnd  In  ooort 


Fand  in  conrt 
paid  oat  to  tenant 
in  tall  without 
dJoentaillng  deed. 


Gosta  of  dead. 


Erldenco. 


Abolition  of  Fines  and  Recoverie$* 

inrolment  in  the  same  manner  as  hereinbefore  required  in  regard 
to  lands  not  held  by  copj  of  court  roll  (/). 

(Q  The  object  of  this  sectioa  \s  to  make  the  sabstitate  for  fines  and  re- 
coTeries  applicable  to  money  to  be  laid  ont  in  land  to  be  entailed,  and  to 
allow  it  to  be  unfettered  by  the  same  process  as  the  land  itself  would  be  if 
porchased.  When  b^  means  of  the  substitute  the  money  is  discharged  from 
the  entail  and  remainder,  or,  as  mav  sometimes  happen,  from  an  entail 
only,  the  trustees  will,  if  the  money  would  be  discharged  from  all  interests 
and  chai^  subsequent  to  the  entaU,  and  there  shoiUd  be  none  such  sub- 
sisting, either  upon  the  interest  in  tail,  or  prior  thereto,  pay  it  over  imme- 
diately to  the  person  barring  the  entail,  and  will,  if  there  should  be  any 
interests  and  charges  still  subsisting,  hold  it  in  trust  for  the  person  barring 
the  entail,  and  the  persons  entitled  to  such  interests  and  charges.  If  the 
money  should  be  in  court,  it  may  be  paid  upon  application  to  the  court,  on 
producing  evidence  that  fhe  person  barring  the  entail  is  entitled  to  receive 
it.  (See  1  Real  Property  Bep.  36.^  For  the  earlier  cases,  see  1  L.  C, 
Eq.  867,  4th  ed. ;  and  as  to  entailed  money,  see  also  Mo$ley  y.  Ward,  29 
Beav.  407. 

An  order  was  made  for  payment  out  of  court  of  a  sum  of  stock,  of  which 
the  petitioner  was  givasi  tenant  in  tail  in  possession  under  a  settlement,  on 
his  producing  the  deed  inrolled,  or  an  affidavit  of  the  inrolment  of  the  deed, 
whereby,  in  pursuance  of  the  provision  of  this  section,  he  had  barred  the 
estate  tail  and  remainder  over  in  the  stock  in  question.  ( Ji»  re  Smythe, 
8  M.  &  Keen,  249.)  A.  being  entitled  as  qvnsi  tenant  in  tail  to  a  sum  of 
stock,  executed  a  disentailing  deed,  which  was  duly  inrolled  in  Chancery,  and 
presented  a  petition  for  the  transfer  of  the  stock.  This  deed  was  produced 
at  the  hearing  of  the  petition*  with  the  certificate  of  the  clerk  of  inrolments 
indorsed,  but  no  evidence  was  given  of  the  execution  of  the  deed.  It  was 
held,  that  the  petitioner's  title  was  not  made  out  by  the  production  of  the 
deed,  and  that  evidence  of  his  execution  of  the  deed  ought  to  be  given. 
(Bishop  V.  De  Burgh,  16  L.  J.,  Ch.  36.) 

Where  a  tenant  in  tail  became  entitled  to  a  fund  in  court  under  2002.,  it 
was  paid  out  to  him  without  a  disentailing  deed.  ( Sowry  v.  Soicryt  8  W.  R. 
839.)  Where  the  fund  in  court  exceeded  200/.,  a  disentailing  deed  was  in 
one  case  required.  (^Re  Tylden's  Trutt,  11  W.  R.  869.)  But  it  appears 
now  to  be  generally  dispensed  with.  (^Rs  3)/ler^8  Ettat",  8  W.  R.  640 ; 
Be  South  Eattem  R.  Co.,  80  Beav.  216;  i20  ffolden,  1  H.  &  M.  446; 
Motley  V.  Palmer,  L.  R.,  1  Eq.  241.)  For  the  psactice  in  Ireland,  see 
BiB  varte  Maunsell,  I.  R.,  2  Eq.  82. 

Where  the  money  had  been  paid  into  court  by  a  company  and  a  disentail- 
ing deed  had  been  executed,  the  company  was  ordered  to  pay  the  costs  of 
the  deed.  (Re  Brooking,  2  Giff.  31;  Re  North  Staffordshire  R.  Co., 
8  GifF.  224.)  The  deed  must  be  made  an  exhibit:  an  affidavit  proving 
its  execution  is  not  sufficient.    iR.e  Fields  11  W.  R.  927.) 

The  entail  ol  lands  to  be  purchased  with  rents  hereafter  to  become  duo 
to  trustees  may  be  barred  under  this  section.  (^Fordham  v.  Bordham,  34 
Beav.  69.) 


Land!  of  anj 
tenure  tn  Ireland, 
to  be  sold,  where 
the  purchase- 
money  is  subject 
to  be  Invested  in 
the  purchase  of 
lands  to  be  en- 
tailed, and  money 
under  the  control 
of  a  court  of 
equity  in  Ireland, 
•ubject  to  be  in- 
vested in  like 
manner,  to  be 


Entailed  Money — Ireland. 

73.  So  far  as  regards  any  person  adjudged  a  bankrupt  under 
any  such  fiat  as  aforesaid,  the  provisions  of  the  clause  lastly 
hereinbefore  contained  shall,  for  the  benefit  of  the  creditors  of 
the  bankrupt,  applj  to  lands  in  Ireland  to  be  sold,  whether 
freehold  or  leasehold,  or  of  any  other  tenure,  where  the  money 
arising  from  the  sale  thereof  shall  be  subjected  to  be  invested  in 
the  purchase  of  lands  to  be  settled,  so  that  the  bankrupt,  if  the 
lands  were  purchased,  would  have  an  estate  tail  therein,  and 
also  to  money  under  the  control  of  any  court  of  equity  in  Ire- 
land, or  of  or  to  which  any  individuals  as  trustees  may  be  pos- 
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fiessed  or  entitled  in  Ireland,  and  which  shall  be  subject  to  be  S  ^  4  Will.  4, 

invested  in  the  purchase  of  lands  to  be  settled,  so  that  the  bank-     <?.  74,  s.  72. 

rupt,  if  the  lands  were  purchased,  would  have  an  estate  tail  iubjecttothiaBct 

therein,  as  fullj  and  effectually  as  if  this  act  had  throughout  <»  <^  o<  *)*°^- 

extended  to  Ireland :  provided  always,  that  every  deed  to  be  "^  ^^' 

executed  by  any  commissioner  or  protector,  in  pursuance  of  this 

clanse,  in  regard  to  lands  in  Ireland  to  be  so  sold,  as  aforesaid, 

shall  be  inrolled  in  his  Miyesty's  High  Court  of  Chancery  in 

Ireland  within  six  calendar  months  after  the  execution  thereof; 

but  every  deed  to  be  execnted  by  any  commissioner  or  protector, 

in  pnrsnance  of  this  clause,  in  regard  to  money  subject  to  be 

invested  in  the  purchase  of  lands  to  be  so  settled  as  aforesaid, 

shall  be  inrolled  in  his  Majesty's  High  Court  of  Chancery  in 

England  within  six  calendar  months  after  the  execution  thereof, 

and  not  in  his  Majesty's  High  Court  of  Chancery  in  Ireland : 

saving  always  the  rights  of  the  Sing's  most  excellent  Majesty, 

his  heirs  and  successors,  to  any  reversion  or  remainder  in  the 

crown  in  lands  in  Ireland  to  be  sold  (m). 

(ill)  This  Baying  is  not  in  the  ooiresponding  section  in  the  Irish  Stat. 
4  &  5  Will.  4,  c.  92,  a.  64. 

XYI.  The  Inbolment  07  Deeds,  &a 

78.  Any  rule  or  practice  requiring  deeds  to  be  acknowledged  ^  ^  ^«^  ^>«*°« 
before  the  inrolment  shall  not  apply  to  any  deed  by  this  act  re-  b«xoreliiro^eDt. 
quired  to  be  inrolled  in  his  Miyesty's  High  Court  of  Chancery 
in  England  or  Ireland  (n). 

(n)  The  stat  12  &  13  Vict,  c  109,  ss.  17, 18,  directs  a  seal  to  be  provided 
for  the  inrolment  oiBce,  and  certificates  of  inrolment  to  be  written  npon 
every  deed  to  be  inrolled,  which  certificates,  when  sealed,  an  to  be  admitted 
as  evidence. 

By  the  Irish  Act,  4  &  5  Will.  4,  c.  92,  s.  73,  it  is  provided  that  any  mle 
or  practice  roqairing  deeda  to  be  acknowledged  before  inrolment  shall  not 
apply  to  any  deed  by  that  act  required  to  be  inrolled  in  the  Coort  of  Chan- 
cery in  Ireland. 

Helation  back  of  inrolled  Deeds, 

74.  Eyery  deed  required  to  be  inrolled  in  his  Majesty's  High  f  ^J^i^lSi 
Court  of  Chancery  in  England  or  Ireland,  by  which  lands  or  lands  Armone/ 
money  subject  to  be  invested  in  the  purchase  of  lands  shall  be  J^^IJ^iSStct 
disposed  of  uuder  this  act,  shall,  when  inrolled  as  required  by  to  take  effect  as ' 
this  act,  operate  and  take  effect  in  the  same  manner  as  it  would  1^"^^°^  ^^ 
have  done  if  the  inrolment  thereof  had  not  been  required,  ex- 
cept that  every  such  deed  shall  be  void  against  any  person 
claiming  the  lands  or  money  thereby  disposed  of,  or  any  part 
thereof,  for  valuable  consideration,  under  any  subsequent  deed 
duly  inrolled  under  this  act,  if  such  subsequent  deed  shall  be 
first  inrolled  (o). 

(0)  See  sect  41  (ante,  p.  345).  Sect  74  will  render  it  necessary  for  pnr- 
chasers  and  mortgagees  to  have  the  deed  under  which  thev  take  inrmled 
without  any  delay,  and  it  will  be  proper  for  them  to  ascertain,  by  search  at 
the  inrolment  office,  that  no  conveyance  prior  to  that  under  which  they  claim, 
made  by  the  tenant  in  tail,  has  been  inrolled.    A  bargain  and  sale  when 
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8^4  Will,  4, 
c,  74, «.  74. 


Section  does  not 
apply  to  disentail- 
ing d«HlB  executed 
by  siicccsslvo 
teuaotB  In  tall. 


Abolition  of  Fines  and  Recoveries, 

acknowledged  and  inroUed,  has  relation  to  the  time  of  execution,  and  if  the 
grantee  dies  within  six  months,  and  afterwards  it  is  acknowledged  and  in* 
rolled,  it  is  good,  becanse  it  is  a  collateral  act  required  by  act  of  parliament, 
and  not  arising  from  the  nature  of  the  instrument  itself.  (2  Ves.  sen.  79. 
See  Com.  Dig.  Bargain  and  Sale  (B.  9).) 

It  has  been  held,  under  the  corresponding  section  of  the  Act  for  the 
Abolition  of  Fines  and  RecoTeries  in  Ireland  (4  &  5  Will.  4,  c.  92,  s.  66), 
that  this  section  applies  only  to  disentailing  deeds  executed  by  the  same 
tenant  in  tail,  and  not  to  aeeds  executed  by  successive  tenants  in  tail. 
Therefore  where  A.,  a  tenant  in  tail,  executed  a  disentailing  deed,  which  was 
inrolled  within  the  six  months  prescribed  by  the  statute,  but  not  until  after 
A.'s  death,  and  B.,  a  succeeding  tenaut  in  tail,  executed  a  disentailing  deed 
to  a  purchaser  for  yalue  after  A.'s  death,  which  was  inrolled  prior  to  the 
inrolment  of  the  deed  executed  by  A.:  it  was  held  by  the  Ck)urt  of  Appeal, 
that  the  deed  executed  by  A.  was  entitled  to  priority  over  the  deed  executed 
by  B.    {Re  Piers'  Estate,  14  Ir.  Ch.  R.  452.) 


The  Court  of 
Chancery  to  regu- 
late the  iBes  to  be 
paid  for  the  In- 
roliucut  of  deeds, 

&C. 


Fees  on  Inrolment  of  Deeds. 

76.  It  shall  be  lawful  for  his  Majesty's  High  Court  of  Chan- 
eery  in  England,  as  to  deeds  to  be  inrolled  in  England  under 
this  act,  and  for  his  Majesty's  High  Court  of  Chancery  in  Ire- 
land, as  to  deeds  to  be  inrolled  in  Ireland  under  this  act,  from 
time  to  time  to  make  such  orders  as  the  court  shall  think  fit 
touching  the  amount  of  the  fees  and  charges  to  be  paid  for  the 
inrolment  of  such  deeds  (/>),  and  to  be  paid  for  searches  for  such 
deeds  in  the  office  of  inrolments,  and  to  be  paid  for  copies  of  the 
inrolment  of  deeds  under  this  act,  where  such  copies  are  examined 
with  the  inrolments,  and  signed  by  the  proper  officer  having  the 
custody  of  such  inrolments. 

{p)  It  is  understood  that  no  order  has  been  made  as  to  the  fees;  the 
charge  now  made  for  inroUing  deeds  in  Chancery  is  about  U.  per  folio. 


The  Court  of 
Common  Pleas  to 
regulate  the  fees 
for  entries  on 
court  ruJU  and  In- 
dorKnients  on 
decdp,  and  for 
tflkhig  consents, 


76.  It  shall  be  lawful  for  his  Majesty's  Court  of  Common 
Pleas  at  Westminster  from  time  to  time  to  make  such  orders  as 
the  court  shall  think  fit  touching  the  amount  of  the  fees  and 
charges  to  be  paid  for  the  entries  of  deeds  by  this  act  required 
to  be  entered  on  the  court  rolls  of  manors,  and  for  the  indorse- 
ments thereon,  and  for  taking  the  consents  of  the  protectors  of 
settlements  of  lands  held  by  copy  of  court  roll,  where  such 
consents  shall  not  be  given  by  deed,  and  for  taking  surrenders 
by  which  dispositions  shall  be  made  under,  this  act  by  tenants 
in  tail  of  lands  held  by  copy  of  court  roll,  and  for  entries  of 
such  surrenders  or  the  memorandums  thereof  on  the  court  rolls. 


A  married 
woman,  with  her 
huMband's  con- 
currence, to  dl«- 
pofic  of  lands  and 
money  subject  to 


XVII.  Op  Alienation  by  Married  Women. 
General  enabling  Clause, 

77.  After  tlie  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  it  shall  be  lawful  for  every 
married  woman,  in  every  case  except  that  of  being  tenant  in 
tail,  for  which  provision  is  already  made  by  this  act  (  q\  by  deed 


Of  Alienation  bi/ Married  Women.  369 

to   dispose  of  lands  of  anj  tenure,  and  money  subject  to  be  8  ^  4  WUl  4, 
invested  in   the  purchase  of  lands,  and  also  to  dispose  of,     g.  74,  $.  77. 
release  (r),  surrender  or  extinguish  any  estate  which  she  alone,  ^  invoeted  tn  the 
or  she  and  her  husband  in  her  right,  may  have  in  any  lands  of  porchaae  of  lamis, 
any  tenure,  or  in  any  such  money  as  aforesaid,  and  also  to  re-  thereinTand  to^ 
lease  or  extinguish  any  power  which  may  be  vested  in  or  limited  [f '^^jf^'i*' 
or  reserved  to  her  in  regard  to  any  lands  of  any  tenure,  or  any  aaa feme^wiT* 
such  money  as  aforesaid,  or  in  regard  to  anv  estate  in  any  lands 
of  any  tenure,  or  in  any  such  money  as  aforesaid,  as  fully  and 
efiectually  as  she  could  do  if  she  were  a  feme  sole  («),  save  and 
except  that  no  such  disposition,  release,  surrender,  or  extinguish- 
ment shall  be  valid  and  effectual  unless  the  husband  concur  in 
the  deed  by  which  the  same  shall  be  effected,  nor  unless  the 
deed  be  acknowledged  by  her  as  hereinafter  directed :  provided  Not  to  extend  to 
always,  that  this  act  shall  not  extend  to  lands  held  by  a  copy  of  SEfSSiS?/"  "^^ 
court  roll  of  or  to  which  a  married  woman,  or  she  and  her  hus- 
band in  her  right,  may  be  seised  and  entitled  for  an  estate  at  law, 
in  any  case  in  which  any  of  the  objects  to  be  effected  by  this 
clause  could  before  the  passing  of  this  act  have  been  effected  by 
her,  in  concurrence  with  her  husband,  by  surrender  into  the 
hands  of  the  lord  of  the  manor  of  which  the  lands  may  be  parcel. 

Cg)  See  section  40,  ante,  p.  343. 

(r)  The  Irish  stat  4  &  5  Will.  4,  c.  92,  s.  68,  contains  the  word  «dis- 
chum." 

(#)  Sir  J.  Bomilly,  M.  H.,  was  of  opinion  that  on  principle  and  pre-  Acknowledged 
ponderance  of  authority  it  is  established  that  before  this  statate  a  fine  was  ^^^  ^^  neccs- 
necesaary  to  pass  the  interest  of  a  married  woman  in  that  part  of  her  fee  JJJJ  JSaUy 'iettied 
simple  estate  which  did  not  belong  to  her  husband,  and  that  since  this  to  separate  une  of 
statate  an  acknowledgment  under  this  section  is  necessary  for  that  parpose,  married  women, 
notwithstanding  that  the  estate  of  the  wife  is  given  to  her  separate  nse.   A 
married  woman  may  dispose  of  her  life  interest  in  real  estate  given  to  her 
for  her  separate  nse,  and  which  she  is  not  restrained  from  anticipating,  and 
also  of  her  absolute  interest  in  personalty,  whether  in  possession  or  rever- 
sion, without  a  deed  acknowledged.    {Lechmere  v.  Brotheridge,  82  Beav. 
353.)    In  AdafM  y.  Gamble,  (12  Ir.  Ch.  R.,  N.  S.  102,)  it  was  held  that  a 
married  woman  could  dispose  of  freeholds  settled  to  her  separate  use  as  if 
she  were  a  feme  sole  without  an  acknowledgment  under  the  statute.    It 
ifl  now  settled  that  a  married  woman  having  realty  settled  to  her  separate 
nse  in  fee  and  not  restrained  from  alienation,  has,  in  equity,  as  incident  to 
her  separate  estate,  and  without  any  express  power,  a  complete  right  of 
alienation  by  instrument  inter  vi/voa  (not  acknowledged  under  this  act)  or 
by  wiU.     {Taylor  v.  Meads,  13  W.  R.  894;  ffaU  v.  Waterhinue,  6  GiflF. 
64;  Stride  r.  Bvbh,  L.  R.,  7  Ch.  64.) 

AflBuming  that  between  the  passing  of  this  act  and  the  7  &  8  Vict.  c.  76,  Gunv^Tsnce  of 
(see  8  &  9  Vict  c.  106,  s.  6,  pott,)  a  man  or  a  feme  sole  could  not  by  any  ^^ild^  b*  'died 
means  effectually  dispose  at  law  of  a  contingent  remainder  in  fee  by  act  ^nowiec!^. 
imter  vivos,  except  by  estoppel  by  means  of  a  false  recital,  still,  upon  the    . 
tme  construction  of  8  &  4  Will.  4,  c.  74,  a  married  woman  could  convey 
such  an  estate  by  deed  acknowledged.    And,  supposing  such  a  deed  could 
not  operate  so  as  to  pass  the  legal  estate,  still,  if  made  for  a  valuable  con- 
sideration, it  would  be  good  to  confer  an  equitable  title  by  way  of  contract, 
for  this  act  gives  a  married  woman  power,  with  the  concurrence  of  her  Power  to  oontract 
husband,  to  contract  by  an  acknowledged  deed,  so  as  to  bind  her  real 
estate,  though  not  herself  personally.    {Crafts  v. Middleton,  2  Jur.,  N.  S. 
528;  26  L.  J.,  Ch.  513;  8  De  G.»M.  &  G.  192.)    As  to  the  contracts  of  a 
married  woman  affecting  real  estate  not  settled  to  her  separate  use,  see 
mehoUy,  Jones,  L.  R,  3  Eq.  696;  Barnes  y.  Wood,  L.  R.,  8  Eq.  424; 
Castle  v.  Wilkinson,  L.  It,  6  Ch.  634;  Pride  v.  Buhh,  L.  R.,  7  Ch.  64. 

8.  B  B 
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3^4  Will  4, 
0,  74,  s,  77. 

Married  woman  a 
luoatic 


Court  will  not 
supply  want  of 
acknowledgmont 


Acknowledgment, 
iic.  dispensed 
with  b7  statate. 


Parchase-monej 
In  court  belong- 
ing to  married 
woman. 


Proooeds  of  real 
estate  and  charges 
on  land. 
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By  8  &  9  Vict.  c.  106,  contingent  and  other  like  interests,  and  also 
rights  of  entry,  may  be  disposed  of  by  deed;  bat  every  snch  disposition  by  a 
married  woman  most  be  conformable  to  the  provisions  of  this  act.  (See  00^.) 
Sect.  116  of  16  &  17  Vict.  c.  70,  which  enables  the  Lord  Chancellor  to 
direct  the  committee  of  a  Innatic  on  a  sale  to  make  a  conveyance  of  the 
lunatic's  property  *'  in  the  name  and  on  behalf  of  the  limatic,"  does  not 
anthorize  an  order  for  snch  committee  to  convey  the  legal  estate  of  a 
married  woman,  which,  if  sane,  she  could  only  dispose  of  by  a  deed 
acknowledged  nnder  this  statute.    {Be  Stables,  12  W.  K.  513.) 

A  lease  bv  a  husband  and  wife  of  the  wife's  lands,  not  acknowledged  by 
her,  was  held  binding  on  the  lessee.    {Ibler  v.  Slater,  L.  R,  3  Q.  B.  42.) 

The  Court  of  Chancery  will  not  supply  the  want  of  an  acknowledgment 
of  a  deed  by  a  married  woman  ;  to  do  so  would  deprive  married  women  of 
that  protection  which  the  law  has  thrown  round  them.  {Lauence  t. 
Tiemey,  14  Jar.  182,  186;  1  Mac.  &  G.  661;  see  p.  672.) 

Where  an  act  of  parliament  authorizes  the  purchase  of  lands  in  which  a 
feme  covert  is  interested,  and  gives  the  Court  of  Exchequer  authority  to 
distribute  the  purchase-money  amon^t  the  parties  beneficial]^  entitled 
thereto,  the  exercise  of  that  authonty  by  tiie  court  is  in  hen  of  the 
solemnides  ordinarily  required  for  the  conveyance  of  the  real  property  of 
a  feme  covert,  or  on  payment  of  her  money  out  of  court.  {Ex  parte 
Mlison,  lie  Trinity  Sofise  Corporation  Act,  2  Y.  &  Coll.  628.) 

Purchase-money  of  real  estate  belonging  to  a  married  woman,  which  has 
been  paid  into  court,  may  be  paid  out  to  her  upon  her  examination  withoat 
a  deed  acknowledged.  {Me  Hayes,  9  W.  R.  769.  See  Be  Trevylyan,  31 
L.  J.,  Ch.  660;  Gibbons  v.  Kibbey,  10  W.  R.  66;  Clark  v.  Clark,  14  W.  R, 
449;  White  v.  Herrick,  L.  R.,  4  Ch.  345.)  Where  the  fund  is  small  the 
examination  will  be  dispensed  with.  {Be  Clarke's  Estate,  13  W.  R.  401 ; 
Knapping  v.  Tbmlinson,  18  W.  R.  684.) 

The  definition  of  the  word  **  estate,"  in  the  interpretation  clause  (oaf^, 
.  298 ),  taken  in  connection  with  this  section,  enables  a  married  woman 
y  deed  acknowledged  to  dispose  of  any  interest  in  land  either  at  law  or  in 
equity,  or  any  charge,  lien  or  incumbrance  in  or  upon  or  affecting  land 
either  at  law  or  in  equity.    {Brings  v.  Chamberlain,  11  Hare,  74.) 

Where  a  married  woman  was  entitled  to  a  fund  to  be  raised  out  of  real 
estate  on  the  death  of  a  tenant  for  life,  it  was  held  that  a  deed  executed 
during  the  lifetime  of  the  tenant  for  life,  by  her  and  her  husband,  and  the 
parties  entitled  to  the  estate,  and  acknowledged  by  her  under  this  act, 
would  not  bar  her  right.  {Hobby  v.  Allen,  16  Jur.  835;  20  Law  J., 
Chanc.  199 ;  4  De  G.  &  Sm.  289.  But  it  has  since  been  decided  that  a 
married  woman  may  convey  a  reversionary  interest  in  a  sum  of  money  the 
produce  of  real  estate  directed  to  be  sold  by  trustees  after  the  death  01  the 
tenant  for  life.  {Tuer  v.  Tunwr,  20  Beav.  660 ;  24  Law  J.,  Chanc.  663. 
See  Cooke  v.  Williams,  11  W.  R.  604.)  The  interest  of  a  married  woman 
in  the  proceeds  of  real  estate  devised  by  the  will  under  which  she  took  such 
interest,  upon  trust  for  sale,  was  held  to  pass  b^  her  deed  executed  and 
acknowledged  according  to  the  provisions  of  this  statute,  whether  such 
interest  be  in  possession  or  reversion,  and  whether  the  sale  of  the  real  estate 
be  or  be  not  made.  {Briggs  v.  Chamberlain,  11  Hare,  69.  See  also  Cooke 
V.  Williams,  11  W.  R.  504  j  Bowyer  v.  Woodman,  L.  R.,  3  Eq.  313.) 

Land  was  held  by  the  trustee  of  a  will  upon  trust  for  sale  and  for  imme- 
diate division  of  the  proceeds  among  the  testatcnr's  children,  two  of  whom 
were  married  women.  By  a  deed  in  which  tbe  cestui  que  trusts  joined, 
the  trustee  became  the  purchaser  of  the  estate  at  the  price  therein 
named.  The  two  married  women  and  their  husbands  concurred  in  the 
deed,  but  it  was  not  acknowledged  under  this  act ;  and  the  husbands  re- 
ceived their  wives'  shares  of  the  parchase*money.  Held,  that  the  deed  was 
inoperative  against  one  of  the  daDghters  who  had  survived  her  husband. 
{Franks  v  BoUans,  L.  R.,  3  Ch.  717.) 

R.,  being  entitled  to  a  sum  of  money  charged  on  land,  on  his  marriage 
with  E.  assigned  the  money  to  trustees  on  trust  to  pav  the  income  to  hlmacdf 
for  life,  and  after  his  decease  to  £.  for  life,  and  after  the  decease  of  the 
survivor  upon  certain  trusts  for  the  children  of  the  marriage.    R.  died. 
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leaTing  E.  snryiving,  who  married  again.    The  monej  was  snhseqnently  %  ^  i.  Will.  4 


raised  and  paid  to  the  tmstees  of  the  settlement  execated  upon  the  first 
marriage.  £.  and  her  hnsband  joined  in  assigning  her  life  interest  in  the 
income  by  deed  dnly  acknowledged  under  this  statute.  Held,  that  the 
charge  having  been  paid  off  and  conrerted  into  a  monej  fnnd  in  the  hands 
of  the  trnatees,  the  assignment  had  not  the  effect  nnder  this  section  of 
barring  the  wife's  contingent  right  hy  sorvivorship.  (^Re  Algeo,  I.  R., 
2  Eq.  486. 

As  to  the  effect  of  fines  nnder  the  old  law,  see  May  y.  Roper,  4  Sim. 
360;  Ibrhes  y.  Adams,  9  Sim.  462. 

Soon  after  the  passing  of  this  act  donbts  were  raised  whether  nnder  this  Dower, 
clanse  a  married  woman  conld  extinguish  her  right  of  dower.  The  question 
ooald  apply  only  to  women  who  were  married  l^fore  the  1st  January,  1834, 
and  whose  rights  of  dower  are  saved  by  stat.  3  &  4  Will.  4,  c.  105,  s.  14. 
(See  the  word  *'  estate"  in  the  interpretation  clanse,  ante,  p.  298;  Co.  Litt. 
345  b.)  Sir  S.  Sugden  observes  (Sugd.  on  Stat.  234,  2nd  ed.),  the  Dower 
Act  (3  &  4  Will.  4,  c.  105)  does  not  prevent  a  married  woman,  with  the 
concurrence  of  her  husband,  from  barring  her  dower;  but  the  statute  3  &  4 
Will.  4,  c  74,  has  abolished  the  only  mc^es  by  which  that  could  have  been 
accomplished.  In  framing  the  present  section,  the  right  of  dower  is  not 
acientifically  provided  for,  but  the  intention  is  obvious,  and  the  married 
woman  is  empowered  to  extingnish  any  estate  which  she  has  in  the  lauds ; 
and  the  word  "  estate"  is,  by  the  first  section,  extended  to  any  interest  in 
lands,  and  a  power,  therefore,  does  appear  to  be  given  to  married  women 
and  dieir  husbands  to  bar  dower. 

By  a  deed  to  which  a  husband  and  wife  were  parties,  the  equity  of  re- 
demption of  the  husband  was  conveyed  in  certain  lands.  The  deed  recited 
that  the  hnsband  and  wife  had  both  agreed  to  join  in  it,  and  also  that  the 
wife  intended  to  acknowledge  it  in  compliance  with  this  act ;  and  it  was 
executed  by  both  husband  and  wife,  and  duly  acknowledged  by  the  wife, 
bnt  her  name  was  not  inserted  as  a  co-grantor,  nor  in  the  covenants  for 
title.  Held,  that,  notwithstanding  the  omission,  the  wife  had  extinguished 
her  right  to  dower.    {Dent  v.  Clayton,  12  W.  R.  903.) 

A  married  woman  can  elect  so  as  to  affect  her  interest  in  real  property.  Election. 
without  deed  acknowledged  under  this  act,  and  where  she  has  so  elected, 
the  court  can  order  a  conveyance  accordingly,  the  ground  of  such  order 
being,  that  no  married  woman  shall  avail  herself  of  fraud.  {Barrow  v. 
Barrow,  4  Kay  &  J.  409;  4  Jur.,  N.  S.  1049;  27  L.  J.,  Ch.  678;  Origgs 
T.  Oibson,  L.  B.,  1  Eq.  685.) 

Doubts  were  entertained  whether  a  married  woman  could  disclaim,  by  a 
deed  acknowledged  according  to  this  act.  (See  4  Cruise  Dig.  19,  7  ib.  13.) 
The  Irish  statute  4  &  5  Will.  4,  c.  92,  s.  68,  contains  the  additional  word 
disclaim,  after  the  words  "  dispose  of."  By  8  &  9  Vict.  c.  106,  s.  7,  a 
married  woman  may  disclaim  by  deed  made  conformable  to  this  act. 

The  old  doctrine  was,  that  an  estate  of  freehold  conld  be  disclaimed 
only  by  matter  of  record.  (^Butler  and  Baker's  case,  3  Rep.  26. )  But  it 
18  established  by  modern  authorities  that  a  deed  is  snfiicieht  for  that  pur- 
pose. Although  a  devise,  being  primd  facie  for  the  devisee's  benefit,  is 
soppoeed  to  be  accepted  by  him  until  he  does  some  act  to  show  his  dissent, 
yet  he  may  by  deed  under  his  hand  and  seal,  without  matter  of  record, 
renounce  the  estate,  and  make  it  as  to  him  null  and  void.  (^Totvnson  v. 
7%ckell,  3  B.  &  Aid.  31.)  This  case  has  been  followed  in  a  case  where  a 
deed  of  disclaimer  by  a  devisee  in  trust  of  freehold  and  copyhold  property 
was  held  to  vest  the  entire  legal  estate  in  his  co-trustees.  {Beghie  v.  Crooh, 
2  Bing.  N.  C.  70;  2  Scott,  128;  and  see  observations  on  Townson  v.  Tickell, 
in  4  M.  &  R.  189,  and  in  2  Scott,  180.) 

It  is  most  prudent  that  a  deed  of  disclaimer  should  be  executed  by  a 
person  named  trustee,  who  refuses  to  accept  the  trust,  because  such  deed  is 
clear  evidence  of  the  disclaimer,  and  admits  of  no  ambiguity;  bnt  there 
may  be  conduct  which  amounts  to  a  clear  disclaimer.  As  where  a  person^ 
named  as  executor  and  trustee  under  a  will  did  not  formally  renounce  pro- 
bate until  after  the  death  of  the  acting  executrix,  nor  did  he  ever  disclaim 
by  deed  the  trust  of  the  real  estate;  bnt  he  purchased  a  part  of  the  real 
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$  ^  4  Will,  i,  estate,  and  took  tbe  oonyeyance  from  the  widow,  who  was  tenant  for  life, 
e.  74  8.  77.     ^^^  ^e  heir,  to  whom  the  estate  mast  have  descended,  npon  the  disclaimer 

— '■ '—  of  the  trast.    Daring  the  life  of  the  acting  execatrix,  however,  he  interfered 

in  the  disposition  of  the  testator's  property,  as  her  friend  or  agent:  it  was 
held,  that  he  was  not  under  the  circumstances  chargeable  as  executor  or 
trustee.  {Stacey  y.  ElpJi,  1  Mjlne  &  Keen,  195.)  A  disclaimer  hj  one  of 
the  three  executors  of  a  will,  who  were  directed  to  sell  copyholds  by  a  deed 
executed  some  time  after  the  sale,  reciting  that  he  had  from  the  testator's 
decease  declined  to  act,  and  had  never  acted  in  the  executorship  or  trusts 
of  the  will,  was  held  to  be  a  refusal  ah  initio,  there  being  nothing  to  im- 
peach the  bona  fides  of  the  transaction.  (^Peppercorn  y.  Way  man,  5  De 
G.  &  S.  280;  21  Law  J.,  Chanc,  827.  See  HarHi  v.  Watkim,  2  Kay  &  J. 
473,  as  to  presuming  a  disclaimer  by  a  devisee.)  A  disclaimer  by  two  oat 
of  three  jomt  tenants  surrenderees  of  certain  copyhold  lands  belonging  to 
a  manor,  executed  before  the  admittance  of  the  remaining  joint  tenant,  bat 
after  the  exercise  by  all  the  three  of  various  acts  of  ownership  over  the 
estate,  is  void.    {Bence  y.Oilpin^  L.  R.,  8  £x.  76.) 

An  interest  devised  veste  in  the  devisee  by  presumption  of  law  before 
entry.  (Co.  Litt.  Ill  a.)  Where  the  devisee  of  an  estate  refused  to  take 
it  saying  she  was  entitled,  as  heir  at  law,  and  would  not  accept  an^  benefit 
by  the  will  of  the  devisor:  it  was  held,  that  this  was  not  such  a  disclaimer 
as  prevented  her  from  afterwards  bringing  an  ejectment  on  her  title  as 
devisee.  {Doe  d.  Smyth  v.  Smyth,  6  B.  &  C.  112;  9  D.  &  B.  136.)  la 
the  last  case  it  was  said  by  the  court  not  to  be  necessary  to  decide  whether 
the  renunciation  and  disclaimer  may  be  by  parol;  because  in  whatever 
form  they  are  made,  a  disclaimer  of  an  estate  in  land  must  be  clear  and 
unequivocal.  {Ih.  117.)  It  seems  that  a  devise  of  copyholds  may  be  dis- 
claimed by  word  of  mouth  only  before  the  devisee  has  been  admitted. 
{Rex  y.  Wilson,  10  B.  &  C.  6;  6  M.  &  R  140;  see  Shepp.  Touchs.  462.) 
A  gift  of  personal  chattels,  as  well  as  a  lease  for  a  term  of  years,  may  be 
waived  and  avoided  by  parol.  (1  Ventr.  128.)  On  a  disclaimer  by  a 
devisee  the  estate  will  descend  to  the  heir,  or  pass  to  a  remainderman. 
{lb.  116.)  And  on  the  disclaimer  of  one  of  two  assignees  of  a  term,  the 
whole  interest  will  vest  in  the  other.  (Smith  v.  Wheeler,  I  Vent.  128;  2 
Keb.  772.)  The  disclaimer  of  one  of  several  trustees  has  the  effect  of 
vesting  the  estate  in  the  other  trustees  exclusively.  {Small  v.  Marwood,  9 
B.  &  C.  800;  Browell  v.  Heed,  1  Hare,  485.)  At  the  reading  of  a  testator's 
will  after  his  death,  which  devised  lands  upon  certain  trusts,  the  devisee  in 
trust  said,  **  I  ought  to  have  had  5^.  for  being  trust."  The  trustee,  by  deed 
executed  sixteen  years  after  the  testator's  deatii,  had  disclaimed  all  the 
property  devised  by  the  will,  with  all  the  trusts  hereof.    It  was  left  to  the 

Iury  to  decide  whether  the  trustee  had  assented  to  the  devise;  but  the  court 
Leld,  that  the  above  expression  was  so  ambiguous,  that  it  ought  not  to  have 
been  left  to  the  jury  as  evidence  importing  the  trustee's  assent  to  the  devise. 
Unless  there  was  unequivocal  evidence  of  assent,  the  subsequent  disagree- 
ment by  deed  of  disclaimer  would  avoid  the  estate  ab  initio,  and  vest  the 
legal  estate  in  the  other  trustee;  so  that,  as  his  heirs  had  disclaimed,  it 
would  revert  to  the  heir  at  law  of  the  testator.  {Doe  d.  Chidgey  v.  Harris, 
16  Mees.  &  W.  617.) 

The  execution  of  a  convevance  of  trust  premises  has  been  held  sufficient 
evidence  of  acceptance  of  the  trust.  ( Urch  v.  Walker,  8  Myl.  &  C.  702.) 
In  Crewe  v.  Diokin,  (4  Yes.  97,)  one  of  two  trustees  released  and  conveyed 
to  his  co-trustee,  and  he  having  sold,  the  trustee  who  had  released  refused 
to  join  in  the  receipt  for  the  purchase-money:  and  it  was  held,  that  the 
trustee  must  be  considered  as  having  accepted  the  trusty  he  having  con- 
veyed and  released  to  his  co-trustee,  and  that  the  purchaser  was  not  oonnd 
to  accept  the  title.  With  reference  to  the  last  case  Lord  JSldon  said  (2 
Swanst.  370),  "  If  the  essence  of  the  act  is  disclaimer,  and  if  the  point 
were  res  integra,  I  should  be  inclined  to  say,  that  if  the  mere  fact  oi  dis* 
claimer  is  to  remove  all  difficulties,  and  vest  tile  estate  in  the  other  trustees^ 
a  party  who  releases,  and  thereby  declares  that  he  will  not  take  as  trustee, 
gives  the  best  evidence  that  he  will  not  take  as  trustee.  The  answer  that 
Uie  release  amounto  to  more  than  a  disclaimer,  is  much  more  technical  than 
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any  reasoning  that  desenres  to  preyall  in  a  conrt  of  equity.*'  And  his  lord-  ^  ^  4  WUl.  4, 
ship  expressed  an  opinion,  that  if  a  person  who  is  appointed  co-tmstee  by  c.  74,  «.  77. 
anj  instmment,  execntes  no  other  act  than  a  conveyance  to  his  co-tmstees,  — — — — 
where  the  meaning  and  intent  of  that  conveyance  is  disclaimer,  the  dis- 
tinction is  not  sofficiently  broad  to  act  upon.  {Nicholson  v.  Wordsworth, 
2  Swanst  371.)  Bnt  a  tmstee  of  real  estate,  who  disclaimed  all  estate, 
powers,  &c.  in  the  estate  devised,  was  held  not  to  be  a  necessary  party  in 
a  conveyance  to  a  purchaser,  nor  in  a  receipt  for  the  pnrchase-money. 
{Adams  v.  Taunton,  6  Madd.  433.  See,  in  addition  to  the  cases  cited,  Litt. 
88.  684,  685;  Stat.  21  Hen.  8,  c.  4 ;  Co.  Litt.  113  a ;  Bonifant  v.  Greenfield, 
Cio.  £liz.  80;  Godb.  77;  Anon,  4  Leon.  207;  Hawkins  v.  Kemp,  3  East, 
410;  Thomson  v.  Leaoh,  2yent.  198;  Carth.  211, 230;  2  Salk.  616;  Show. 
P.  C.  151;  3  Lev.  284;  1  Show.  296;  Rep.  temp.  Holt,  665.)  It  was  held, 
that  a  discretionary  power  given  to  two  trustees  to  sell  copyholds,  one  of 
whom  disclaimed,  might  be  exercised  by  the  other  trustee.  {Ajflechy. 
Jaates,  13  Jur.  739.)  Trustees  who  declined  to  aqt  have  been  directed  to 
convey  by  the  Court  of  Chancery.  (Attorney-  General  v.  Doyley,  2  Eq.  Cas. 
Abr.  194;  Hnssey  v.  Markham,  Rep.  temp.  Finch,  258.)  In  these  cases 
the  trustees  were  discharged  from  the  trusts  by  force  of  the  decree,  and 
Iheiefore  an  acceptance  could  not  be  inferred  from  the  form  of  the  instru- 
ment. In  Sharp  y.  Sharp,  (2  B.  &  Aid.  405,)  it  vras  held  that  trustees  had 
not  acted,  though  they  had  conveyed  the  estate  instead  of  disclaiming. 

A  feme  covert  made  a  disposition  of  property,  as  to  which  it  was  doubt- 
ful whether  it  was  settled  to  ner  separate  use.  The  husband  disclaimed :  it 
was  held,  that,  whether  separate  property  or  not,  the  husband's  disclaimer 
gave  effect  to  the  disposition  of  the  wife.  (^Ryeroft  v.  Christy,  3  Beav. 
238.)     See  further  as  to  disclaimer,  Lewin  on  Trusts,  161  et  seq.,  5th  ed. 

Powers  are  either  appendant  or  in  gross,  or  altogether  collateral;  appen-  Different  kinds  of 
dant,  when  the  exercise  of  them  is  in  the  first  instance  to  interfere  with,  po^en* 
and  to  a  certain  extent,  to  supersede,  the  estate  of  the  donee  of  such  power; 
in  gross,  when  they  do  not  commence  until  the  determination  of  the  estate 
of  the  donee;  and  collateral,  when  the  donee  has  no  estate  at  all  in  the 
property  which  is  the  subject  of  the  power.  A  power  reserved  to  a  tenant 
for  life  to  make  leases  in  possession  is  appendant ;  for,  by  the  exercise  of  it, 
the  term  created  by  it  necessarily  precedes  the  estate  of  the  tenant  for  life, 
to  whom  it  is  reserved.  A  power  to  a  tenant  for  life  to  jointure  is  a  power 
in  gross;  for  the  jointure  created  by  it  must  necessarily  take  effect  after  the 
death  of  the  particular  tenant  Where  an  estate  is  limited  to  the  use  of  A. 
for  life,  with  remainders  over  to  other  persons,  and  with  a  power  of  revoca- 
tion and  new  appointment  reserved  to  A.,  this  power  is  both  appendant  and 
eollateral.  It  is  appendant  as  to  the  estate  for  life  of  A.,  and  collateral  as 
to  the  estates  in  renuiinder.  A  power  whoUy  collateral  is  reserved  to  a 
stranger,  having  no  legal  estate  in  the  property  settled.  As  where  an  estate 
is  limited  in  strict  settlement,  and  a  power  is  reserved  to  a  stranger  to 
reToke  the  existing  uses,  and  limit  new  ones.  (1  Sand,  on  Uses,  169, 170, 
401  ed.) 

In  Albany's  case  (1  Rep.  Ill),  it  was  held,  that  the  reserved  power  of  Destractlon  of 
the  grantor,  who  took  an  estate  for  life  under  the  settlement,  might  be  P** J?"  appendant 
extinguished  by  his  release.  In  Digge'^s  ca^e  (1  Rep.  173),  it  was  held,  *"°  °^™ 
that  the  reserved  power  of  the  grantor,  who  took  by  the  deed  also  an 
estate  for  life,  being  to  be  executed  by  deed  indented  and  inrolled,  was 
extinguished  by  his  fine,  levied  after  a  revocation,  but  before  inrolment. 
In  IMgh  V.  Winter  (Sir  W.  Jones,  411),  it  was  held,  that  the  grantor  who 
took  by  the  settlement  an  esteto  for  life  could  release  his  reserved  power  of 
rerocation.  In  Bird  v.  Christopher  (Styles,  389),  it  was  held,  that  if  A. 
enfeoff  with  power  of  revocation,  and  afterwards  levy  a  fine,  the  power  is 
extingnished.  In  King  v.  Mclling  (1  Ventr.  225),  it  was  held,  that  a 
power  in  the  devisee  for  life  to  jointure  his  wife  was  extinguished  by  a 
recovery.  In  Tt>mlinson  v.  Dighton  (1  P.  Wms.  149),  it  seems  to  be 
admitted,  that  where  there  is  a  devisee  for  life,  with  power  to  appoint  to 
her  children,  the  power  would  be  extinguished  by  nne.  In  Saville  v. 
MUtcket  (IP.  Wms.  777),  it  was  held,  that  a  tenant  for  ninety-nine  years, 
if  he  should  so  long  live,  extinguished  his  power  to  charge  the  estate  with 
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8  <l*  4  T^'Ul.  4i    ^  ^^™  ^^  money,  by  joining  in  a  recovery  and  resettlement  of  the  estata* 
c.  74  s.  77.  '    bccanse  he  would  otherwise  defeat  his  own  grant.    Where  a  tenant  for 

— '  —  life,  having  a  power  to  charge  the  estate  after  his  death  for  the  benefit  of 

his  children,  levied  a  fine,  the  power  was  held  to  be  extingnished.  (^BickUy 
V.  Onest,  1  Rubs.  &  Mylne,  440.)  So  where  an  estate  was  devised  to  A« 
for  life,  remainder  to  such  of  his  children  sarviving  him  as  he  should  by 
deed  or  will  appoint,  with  remainder  to  the  nse  of  the  first  son  of  A.  in 
tall,  with  remainders  over,  and  the  son  joined  with  his  father  in  suffering 
a  recovery,  it  was  hold,  that  the  power  was  destroyed  {Smith  v.  Deaths 
5  Madd.  371;  and  see  Jeston  v.  Wright,  2  Bligh,  15),  where  Lord 
JRedesdale  said,  "  How  can  a  man,  having  a  power  for  the  benefit  of  hia 
children,  destroy  it  ?  **  Lord  Hale,  in  Ednardt  v.  Slater  (Hardres,  410), 
seemed  to  be  of  opinion,  that  where  the  party  to  execute  the  power  has  or 
had  an  estate  in  the  land,  it  is  not  simply  collateral ;  and  whether  it  be 
appendant  to  his  estate,  as  a  leasing  power,  or  unconnected  with  his  parti- 
cular estate,  and  therefore  in  gross,  might  be  destroyed  by  release,  fine  or 
feoffment.  In  West  v.  Berney  (1  Hnss.  &  Mylne,  435),  Sir./'.  Leach,  M.  R., 
expressed  an  opinion,  "  that  every  power  reserved  to  a  grantee  for  life, 
though  not  appendant  to  his  own  estate,  as  a  leasing  power,  but  to  take 
effect  after  the  determination  of  his  own  estate,  and  therefore  in  gross, 
may  be  extinguished.  Li  respect  of  his  freehold  interest,  he  can  act  upon 
tha  estate;  and  his  dealing  with  the  estate,  so  as  to  create  interests  incon* 
sistent  with  the  exercise  of  his  power,  must  extinguish  his  power.  The 
general  principle  is,  that  it  is  not  permitted  to  a  man  to  defeat  his  own 
grant.  Such  a  power  in  gross,  in  tenant  for  life,  would  not  be  defeated  by 
a  conveyance  of  his  life  estate,  as  a  power  appendant  or  leasing  power 
would  be  defeated;  because  his  conveyance  of  the  life  estate  is  not  mcon- 
sistent  with  the  exercise  of  his  power.'' 

A  general  power  of  appointment  given  to  husband  and  wife,  during  their 
joint  lives,  was  held  not  to  be  destroyed  by  a  conveyance  by  the  husband 
under  the  Insolvent  Act  to  the  provisional  assignee.     (Jones  v.  Winwood, 

3  Mees.  &  W.  653  ;  10  Sim.  150  ;  Morgan  v.  Rutson,  16  Sim.  234 ;  Bad- 
ham  V.  Mee,  7  Bing.  695;  1  M.  &  Scott,  14;  1  M.  &  Keen,  32.)  By  a 
marriage  settlement  of  the  husband's  lands,  after  a  life  estate  limited  to 
the  husband,  &c.,  a  joint  power  was  reserved  to  the  husband  and  to  his 
wife  to  appoint  the  estate  in  favour  of  children,  with  a  contingent  limita- 
tion to  the  children  (which  in  the  events  which  happened  could  not  take 
effect)  and  the  reversion  in  fee  to  the  husband.  It  was  held,  that  the 
bankruptcy  of  the  husband  prevented  a  subsequent  exercise  of  the  joint 
power  to  the  prejudice  of  the  assignees.    {Hole  y.  JEscott^  2  Keen,  444; 

4  My.  &  Cr.  187  ;  see  Thorpe  v.  Goodall,  17  Ves.  388;  1  Rose,  40,  270.) 
By  6  Geo.  4,  c.  16,  s.  77,  and  12  &  13  Vict.  c.  106,  s.  147,  the  assignees  of 
a  bankrupt  are  enabled  to  exercise  for  the  benefit  of  the  creditors  all 
powers  vested  in  a  bankrupt,  which  he  might  execute  for  his  own  benefit, 
except  the  right  of  nomination  to  a  vacant  ecclesiastical  benefice.  (See 
Buckland  v.  Papillon,  L.  R.,  2  Ch.  67.)  Section  15  of  the  Bankruptcy 
Act,  1869,  32  &  33  Vict.  c.  71,  enacts  that  the  property  of  a  bankmpt, 
divisible  among  his  creditors  (which  by  sect.  17  is  vested  in  the  trustee), 
shall  comprise  the  capacity  to  exercise  and  to  take  proceedings  for  exer- 
cising all  such  powers  in  or  over  or  in  respect  of  property  as  might  have 
been  exercised  by  the  bankmpt  for  his  own  benefit  at  the  commencement 
of  his  bankruptcy  or  during  its  continuance,  except  the  right  of  nomina- 
tion to  a  vacant  ecclesiastical  benefice. 

It  was  determined  by  Lord  Mansfield  {Ben  d.  ffall  v.  Bulkeley^ 
1  Dongl.  292),  that  if  a  tenant  for  life,  with  power  to  grant  leases  when  in 
possession  for  twentv-one  years,  to  take  effect  in  possession  and  not  in 
reversion,  reserving  tne  best  rent,  &c.,  convey  his  life  estate  to  trustees  to 
pny  an  annuity  for  his  life,  and  the  surplus  to  himself,  the  power  is  not 
thereby  extinguished;  but  he  may  still  grant  leases,  agreeably  to  the  tf^rms 
of  the  power.^  So  where  there  was  a  power  in  a  strict  settlement,  enabling 
three  successive  tenants  for  life,  "  respectively  vhen  and  as  they  shall 
respectively  be  in  the  actual  possession  of  the  said  lands,"  &c,  by  virtue 
of  the  limitations  of  the  settlement,  and  not  before,  to  midi^e  leases,  &c.  for 
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Hres  or  years.    The  second  tenant  for  life  conyeyed  his  life  estate  to  three  8^4  Will.  4, 
persons,  in  trust  to  secure  to  them  an  annuity  daring  his  life,  and  snbject     o.  74,  «.  77. 

thereto  to  pay  the  snrplns  rents  to  him — me  conveyance  contaioing  a  

eovenant  on  the  part  of  the  grantees,  that  in  case  the  then  lease  should 
expire  during  the  life  of  the  grantor,  it  should  be  lawful  for  him  to  let  the 
premises  as  he  should  think  proper,  with  their  consent,  provided  a  rent 
not  less  than  the  existing  rent  should  be  reserved.  The  old  lease  having 
expired,  the  second  tenant  for  life,  with  the  consent  of  the  grantees,  made  a 
new  lease.  Under  these  circumstances  it  was  held,  that  the  power  was  not 
inseparably  annexed  to  the  estate  for  life ;  and  though  it  might  not  be 
eompetent  for  the  tenant  for  life  to  derogate  from  his  own  act,  still  he  had 
here  expresslr  reserved  an  authority  to  let ;  and  that  the  new  lease,  being 
conformable  both  to  the  power  and  the  covenant,  was  good.  Abbott y  C.  J., 
said,  *'  We  ought  not  to  hold  that  such  a  power  is  extinguished  by  a 
transfer  of  the  estate,  unless  we  see  clearly  in  the  language  of  the  deed, 
whereby  the  power  is  created,  that  the  donor  of  the  power  intended  ins^a- 
rablj  to  annex  it  to  the  life  estate  given,  and  to  a  continuance  of  that 
estate  in  the  identical  person  to  whom  it  is  nven."  The  words  "  and  not 
before  "  were  much  reUed  on  to  show  that  the  clause  pointed  out  only  the 
order  in  which  the  successive  tenants  for  life  were  to  execute.  {Long  v. 
JianUn,  App.  Sugd.  on  Powers,  895,  8th  ed. ;  2  Chance  on  Powers,  569, 
€00.)  See  also  as  to  the  extinction  of  a  power  of  leasing,  Simpson  y. 
JBathurst,  L.  R.,  5  Ch.  193. 

An  authority  to  consent  to  the  exercise  of  a  power  of  sale  appears  to  be  Power  to  conMnt 
subject  to  the  same  rules,  with  reference  to  extinguishment  and  suspension,  ^  "^^* 
as  an  aathority  to  execute  a  power.  {Earl  arui  Countess  of  Jersey  y.. 
Deancy  5  B.  &  Aid.  569  ;  10  Moore,  311  ;  Boper  y.  Halifaao,  8  Taunt 
845.)  The  trustees  of  a  marriage  settlement  were  empowered  to  invest 
the  trust  funds  in  land,  and  afterwards  to  resell  the  lands,  with  the  consent 
of  the  husband  and  wife  After  the  trustees  had  invested  part  of  the 
funds  in  land,  the  husband,  who  was  tenant  for  life,  conveyed  his  interest 
under  the  settlement  to  a  purchaser  by  the  description  of  all  his  life,  and 
oth^  estate  and  interest  in  all  the  monies,  stocks,  fund  and  securities,  and 
messnages,  lands,  &c.  into  which  the  monies,  &c.  were,  or  at  any  time 
thezeafter  might  be,  eonverted  and  changed.  It  was  held,  that  the  hus- 
band's power  to  consent  to  a  resale  of  the  lands  was  not  destroyed  by  his 
alienation  of  his  interest  under  the  settlement.  (  Warbttrton  v.  Fam^  16 
Sim.  625 ;  18  Law  J.,  Chanc.  312.  See  Hill  y.  Pritchard,  Kaj,  894, 
ante^  p.  338;  and  Alexander  y.  Mills,  L.  R,  6  Ch.  124.) 

A  power  simply  collateral,  that  is,  a  power  to  a  stranger  who  has  no  Fowofb  simply 
interest  in  the  land,  cannot  be  extinguished  or  suspended  by  any  act  of  his  coiiAterai. 
own  or  others  with  respect  to  tiie  land.  It  is  dear,  too,  it  cannot  be  re- 
leased, where  it  is  to  be  exercised  for  the  benefit  of  another,  as  in  the  case 
of  a  power  to  executors  to  sell  lands.  (Co.  Litt  265  b;  11  Rep.  Ill  a.) 
But  where  the  power  is  for  the  benefit  of  the  party,  as  a  power  to  chai^ge  a 
emn  of  money  for  himself,  it  may  be  released;  and  in  such  a  case  his  join- 
ing in  a  conveyance  of  the  land,  clear  of  the  charge,  would  be  a  release. 
(  Wiest  y.  Berney,  1  Russ.  &  Mylne,  434,  435.)  As  to  the  suspension  and 
extinction  of  powers,  see  further  Sugden  on  Powers,  49  et  seq.,  8th  ed.; 
Edwards  y.  Slater,  Tudor's  L.  C.  Conv.  305,  2nd  ed. 

A  husband  and  wife  cannot,  either  jointly  or  severally,  appoint  an  attor- 
ney to  alienate  the  wife's  lands.  {Graham  y.  Jackson,  6  Q.  B.  811;  14 
L.  J.,  Q^  Bw  129.) 

• 

Saving  of  other  Powers, 

78.  ProTided  always,  and  be  it  further  enacted,  that  the  Thepowereof 
powers  of  disposition  given  to  a  married  woman  by  this  act  ?iTS!il?ie?''^ 
shall  not  interfere  with  any  power  which,  independently  of  this  woman  by  this 
act,  may  be  vested  in  or  limited  or  reserved  to  her,  so  as  to  fcre'^uh  any*' 
prevent  her  from  exercising  such  power  in  any  case,  except  so  ot^«  powen. 
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3  ^'  4  Will,  4,   far  as  by  any  disposition  made  bj  her  under  this  act  she  ma/ 
€.  74, 8.  78.     be  prevented  from  so  doing  in  consequence  of  such  power  having 
"  been  suspended  or  extinguished  hj  such  disposition  {t). 

(f)  In  the  corresponding  danse  in  the  Irish  statnte,  4  &  5  Will.  4,  c.  92, 
B.  69,  the  following  qualification  is  added,  "  bnt  soch  powers  of  disposition 
shall  not  enable  a  married  woman  to  dispose  of  lands,  or  any  estate  therein, 
where  the  settlement  or  other  instrument  under  which  she  may  be  entitled 
to  the  same  shall  contain  a  valid  restriction  against  the  anticipation  thereof 
by  such  married  woman."  Lord  I/yndhur»t,  C,  took  this  clause  in  the  sub- 
sequent act  to  be  an  expression  by  the  legislature  of  what  was  meant  by  the 
English  act.    {Baggett  v.  Mmiw,  1  PhiU.  C.  C.  628.]) 

No  clause  or  provision  in  any  settlement  restraining  anticipation  shall 
prevent  the  court  from  exerciang,  if  it  shall  think  fit,  any  powers  given  by 
the  Settled  Estates  Act.    (19  &  20  Vict.  c.  120,  s.  87.) 

The  act  which  authorizes  a  judicial  separation  between  husband  and  wife 
makes  her,  after  such  separation,  in  effect,  B.feme  tole,  but  provides  that  the 
act  shall  not  prevent  her  from  joining  at  any  time  during  the  separation  in 
the  exercise  of  any  joint  power  given  to  herself  and  her  husband.  (20  &  2 1 
Vict  c.  86,  8.  26.) 

The  disabilities  of  married  women  at  common  law,  independent  of  parti- 
cular customs,  to  alien  their  property,  whether  real  or  personal,  either  by- 
deeds  or  wills,  are  well  known.  ( See  Harg.  Co.  Litt.  Ill  b,  n.  (4).)  The 
wife  of  a  man  who  has  abjured  tjie  realm,  or  been  transported,  may  act  as 
if  her  husband  were  dead.  (Co.  Litt  182;  2  Yem.  104 ;  3  P.  Wms.  37.) 
Through  the  medium  of  powers  and  trusts,  however,  a  married  woman  has 
long  been  allowed  to  have,  both  at  law  and  in  equity,  the  full  dominion 
over  property  independent  of  her  husband.  A  wife  may,  without  her  hus- 
band, execute  a  naked  authority,  as  to  sell  lands  whether  given  before  or 
after  coverture,  and  though  no  special  words  are  used  to  dispense  with  the 
disability  of  coverture.  (Co.  Litt.  112  a,  and  n.  (6).)  The  rule  is  the  same 
where  boUi  an  interest  and  an  authority  pass  to  the  wife,  if  the  authority- 
is  collateral  to  and  does  not  flow  from  the  interest,  because  then  the  two  are 
unconnected,  as  if  they  were  vested  in  different  persons.  (Rep.  temp.  Finch, 
346.)  As,  too,  A  feme  covert  may  without  her  husband  convey  lands  in  exe- 
cution of  a  mere  power  or  authority,  so  she  may  with  equal  effect  in  per- 
formance of  a  condition,  where  land  is  vested  in  her  on  condition  to  convey- 
to  others.  (W.  Jones,  187, 138.)  The  reason  why  in  these  instances  the 
wife  may  convev  without  her  husband  seems  to  be,  that  he  can  receive  no 
prejudice  from  ner  acts,  but  a  great  one  might  arise  to  others  if  his  concur- 
rence should  be  essential.  (Haig.  Co.  Litt.  112  a,  n.  (6).)  The  same  rea- 
soning has  been  urged  in  favour  of  the  power  of  a  married  woman  to  convey 
an  estate  of  freehold  vested  in  her  as  a  trustee ;  bat  as  the  law  takes  no 
notice  of  trusts,  the  better  opinion,  sanctioned  by  uniform  practice,  is,  that 
as  to  estates  of  freehold  which  a  married  woman  has  as  trustee,  no  effectual 
conveyance  could  formerly  be  made  by  her  without  fine  or  recovery,  nor  now 
without  a  deed  duly  acknowledged.    (See  1  Prest  on  Abs.  337.) 

By  the  custom  of  London,  confirmed  by  statute  34  &  35  Hen.  8,  c.  22, 
and  of  several  other  cities  and  boroughs,  as  Norwich,  &c.,  &c.,  a  married 
woman,  on  being  privately  examined  before  the  mayor,  may  bind  herself 
by  a  deed  acknowledged  and  inrolled  (Hob.  226;  Com.  Dig.  London  (N.  8),), 
according  to  the  custom  of  the  city  or  borough.  (2  Inst  C73;  1  Prest. 
Abst  336 ;  Roper  on  Husband  and  Wife,  531 ;  4  Cruise's  Dig.  tit  xxxii. 
Powen  of  lenslng.  ch.  2,  pi.  33.)  by  statute  32  Hen.  8,  c.  28,  the  husband  and  wife  were  em- 
powered to  make  leases  of  the  wife's  lands.  (See  Doe  v.  Welter,  7  T.  R. 
478.)  This  act  has  been  repealed  by  19  &  20  Vict  c.  120,  s.  35,  and  certain 
powers  of  leasing  a  married  woman's  lands  are  given  by  19  &  20  Vict, 
c.  120,8.32.    (See^M^.) 

By  statute  11  Geo.  4  &  1  Will.  4,  c.  65,  s.  12  (repealing  29  Geo.  2,  c  31 ), 
a  married  woman  entitled  to  any  lease  or  leases  for  life  or  lives,  or  for  any 
term  of  years,  either  absolute  or  determinable  upon  the  death  of  one  or 
more  person  or  persons,  may  apply  to  a  court  of  equity  by  petition  or  motion, 
and  by  the  order  of  such  court  may  by  deed  only  surrender  such  lease  or 
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leases,  and  accept  and  take  for  her  own  benefit  anew  lease  or  leases,  daring  3^4  Will.  4, 
sach  namber  of  lires,  determinable  upon  lires,  or  for  such  number  of  years     a.  74,  s.  78. 

as  were  mentioned  in  the  lease  or  leases  surrendered  at  the  making  thereof  ~ — ' 

respectLTelj,  or  otherwise,  as  those  coarts  should  direct.  This  act  was  ex- 
tended to  Ireland  by  5  &  6  Will.  4,  c.  17.  Before  29  Geo.  2,  c.  81,  married 
women  oonld  not  surrender  leases  without  a  fine.  (^Price  t.  Butts,  2  HoU. 
168.) 

A  power  of  disposing  of  real  estate  may  be  giyen  to  a  married  woman,  in  what  vnj 
either  by  way  of  trust  or  of  power  over  an  use.    In  the  first  instance,  po^*"  m»y  b« 
suppose  a  woman  haying  a  real  estate  before  marriage,  and  either  before  or  ISJ*X?l»^n™"' 
after  mamage  by  a  proper  conyeyance  conyeys  such  estate  to  trustees  m 
trust  for  herself  during  her  coverture  for  her  separate  use ;  and  afterwards 
that  it  shall  be  in  trust  for  such  person  as  she  shall  by  any  writing  under 
her  hand  and  seal  or  by  will  appomt,  and  in  default  of  appointment  to  her 
heirs,  and  after  marriage  she  makes  an  appointment  in  pursuance  of  the 

Eower,  it  will  be  a  good  declaration  of  trust,  and  would  defeat  the  right  of 
er  heir  at  law.  (2  Yes.  sen.  191.)  A  power  is  a  mode  which  the  owner 
of  an  estate  reserves  to  himself  or  gives  to  another,  through  the  medium  of 
the  Statute  of  Uses,  of  raising  and  passing  an  estate.  ( 10  Yes.  266. )  The 
right  of  disposing  of  an  estate  may  be  reserved  to  a  married  woman  by  way 
of  power  over  an  use,  as  where  an  estate  is  conveyed  to  the  use  of  herself 
for  life,  remainder  to  the  use  of  such  persons  as  she  shall  appoint,  and,  in 
default  of  appointment,  to  her  own  right  heirs,  by  the  execution  of  such 
power,  she  alone  can  dispose  of  the  remainder  in  exclusion  of  her  heirs 
(2  Yes.  sen.  191.) 

It  has  long  been  firmly  settled,  that  a  married  woman  may  execute  a  Exerctoeof  powen 
power  whether  appendant,  in  gross  or  simply  collateral.  (Harris  v.  Ora-  ^y  married 
ham,  1  Roll.  Abr.  329, pi.  12;  2  Roll.  Abr.  247, pi.  6;  Oihhons  v.  Moulton,  ^^"^ 
Fin<^  346;  Daniel  v.  Upley,  Latch.  39;  Godb.  327,  pi.  419;  2bmlin$t>n 
V.  Dighton,  1  P.  Wms.  149;  Travel  v.  Travel,  3  Atk.  711 ;  cited  2  Yes, 
8en«  191),  as  well  over  a  copyhold  as  a  freehold  estate.  ( Driver  v.  TTtomp- 
Sim,  4  Taunt  294.)  Thus,  if  a  married  woman  is  tenant  for  life,  with  a 
power  of  leasing  in  possession,  she  could  not  heretofore  create  a  mortgage 
term  without  a  fine  or  recovery,  nor  now  without  a  deed  acknowledged 
according  to  this  statute^  but  by  the  mere  execution  of  her  power  she  may 
make  a  Tease,  which  will  at  least  in  part,  and  may  perhaps  wholly,  take 
effect  out  of  her  interest.  So  if  she  has  a  general  power  of  appointment, 
with  remainder,  in  default  of  appointment,  to  herself  in  fee,  she  could  not 
by  the  old  law  affect  the  remainder  vested  in  her,  except  by  a  fine  or 
recovery,  nor  under  this  act  without  a  deed  acknowledged ;  but  she  may 
defeat  the  remainder,  and  convey  away  the  estate  by  the  execution  of  her 
power. 

A  power  coupled  with  an  interest  given  to  a  single  woman  to  be  executed 
by  her,  being  sole,  cannot  be  exercised  during  marriage.  (Marquis  of 
Antrim  v.  Duke  of  Buckingham,  I  Ch.  Gas.  17;  1  Eq.  Abr.  343,  pi.  4.) 
And  where  there  is  an  express  dispensation  with  coverture,  powers  coupled 
with  an  interest  may  be  exercised  notwithstanding  coverture.  An  opinion 
had  prevailed  that  where  there  is  no  dispensation  with  coverture  such 
powers  could  be  executed.  (Sugd.  on  Powers,  160;  Harg.  Go.  Litt  112  a, 
n.  {by,  1  Prest.  on  Abs.  388;  Watk.  Gonv.  by  Gov.  390,  n.  (a).)  And  it  has 
been  decided  that  an  appointment  made  by  a  married  woman  during 
coverture  is  valid,  notwithstanding  the  surrender  by  which  the  power  was 
created  did  not  contain  any  express  dispensation  widi  the  disability  arising 
from  coverture,  the  court  being  of  opinion  that  there  was  an  implied  dispen- 
sation with  coverture,  and  that  the  meaning  of  the  settlement  was,  that 
the  power  should  be  executed  by  the  married  woman,  whether  she  were 
covert  or  sole.  (Doe  d.  Blomjfield  v.  Bi/re,  3  G.  B.  657;  see  p.  578, 
affirmed  in  error,  5  G.  B.  713;  see  pp.  741,  745.)  See  further  Sugd.  on 
Powers,  154,  8th  ed.;   Wood  v.  Wood,  L.  R.,  10  Eq.  220. 

A  power  resting  on  articles  only  made  before  marriage  will  enable  the  Equitable  power, 
wife  to  dispose  of  property.    By  articles  before  marriage  the  intended 
husbuid  covenanted  ^t  he  would  execute  all  such  acts  and  conveyances 
as  should  be  necessary  for  vesting  any  estate  which  might  descend  to  his 
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wife,  in  such  persons  as  she  should  name,  in  trust  for  her  sole  and  separate 
nse,  and  to  be  sabject  to  snch  disposition  as  she  should  make  thereof,  bjr 
any  deed  or  writing  under  her  hand  and  seal,  or  hj  her  last  will  and  testa- 
ment The  wife  having  become  entitled  to  a  trust  estate  in  some  lands 
devised  them  by  her  will.  And  it  was  decreed  that  the  power  was  well 
created  and  executed.  (  WrigU  v.  CadogaUy  1  Br.  P.  C.  486;  Ambl.  468; 
2  Eden,  239 ;  see  Doe  v.  Staple,  2  T.  R.  684 ;  Sngd.  on  Powers,  158.)  A 
mere  contract  by  the  wife  to  convey,  entered  into  after  marriage,  whether 
for  her  own  benefit  or  that  of  others,  would  be  void.  {Dillon  y.  Oraee,  2 
8ch.  &  Lef.  462;   Worrall  v.  Jacob,  3  Mer.  266.) 

Although  the  law  acknowledges  no  separate  estate  in  the  wife,  it  is  other- 
wise in  a  court  of  equity,  where  the  wife  in  the  absence  of  auy  clause  against 
anticipation  is  permitted  to  deal  with  such  property  as  if  she  were  a  fomo 
sole,  not  only  as  to  strangers,  but  as  to  her  husband.  (Logan  v.  Birkettj 
1  Mylne  &  Keen,  220 ;   Woodward  v.  Woodward,  11  W.  R  1007.) 

By  marriage  settlement,  lands  of  the  wife  were  conveyed  by  her  to 
trustees  and  their  heirs,  in  trust  for  the  wife  and  her  assigns  during  her 
life,  for  her  own  sole  and  separate  use ;  and  from  her  decease  to  the  use  of 
the  husband,  his  heirs  and  assigns :  it.  was  held,  that  the  trustees  did  not 
take  the  legal  estate  during  the  life  of  the  wife,  but  that  the  nse  was  exe- 
cuted in  her,  notwithstanding  the  words  "  to  her  own  sole  and  separata 
nse,"  &c.  Parke,  B.,  observed,  '*  We  cannot  collect  clearly  from  the 
words  of  the  deed,  that  it  was  intended  to  give  the  trustees  an  active  trust, 
to  exclude  the  husband  from  control,  by  giving  the  estate  to  the  trustees 
in  order  to  pay  over  the  rents  and  profits  to  the  wife.  The  limitation  to 
her  sole  and  separate  nse  is  therefore  vend  at  law,  and  the  use  is  executed 
in  the  wife,  although  the  husband  is  a  trustee  for  her  in  equity."  (  Williams 
V.  Waters,  14  Mees.  &  W.  166;  see  p.  173.) 

Where  a  testator  devised  a  freehold  estate  to  trustees,  in  trust  to  pay  the 
rents  as  the  same  should  become  due  and  payable  into  the  hands  of  his 
wife,  and  not  otherwise,  for  her  life  for  her  separate  use,  and  directed  that 
the  receipts  of  his  wife  alone  for  what  was  actually  paid  into  her  own  pro- 
per hands  should  be  good  discharges  to  his  trustees,  it  was  held  that  the 
wife  had  power  to  alienate  her  life  estate.  The  construction  given  to  the 
expressions  in  question  was,  that  they  were  intended  only  to  exclude  the 
marital  claims  of  any  present  or  after-taken  husband,  and  not  to  control 
that  right  of  disposition  which  is  incident  to  property.    {Acton  v.  Whiter 

1  Sim.  &  Stu.  429;  see  Sngd.  Pow.  118,  119,  5th  ed.;  Barrymore  v.  Mlis^ 
8  Sim.  1.  See  Cox  v.  Chamberlain,  4  Yes.  631 ;  Roach  v.  Wadham,  6 
East,  289;  Wilde  v.  Fort,  4  Taunt.  334.)  A  mere  direction  to  pav  income 
to  the  wife's  separate  use  from  time  to  time  will  not  restrain  her  from 
alienation.    {Parkes  v.  White,  11  Ves.  222.) 

It  seems  well  established,  that  a  settlement,  gift,  orfimitation  of  personal 
property.to  the  separate  use  of  a  woman,  or  in  similar  words,  without  any 
restraint  on  her  alienation,  enables  ber  not  only  to  receive  and  apply  to  her 
separate  use  the  income,  but  to  dispose  of  the  capital  or  corpus,  either  by 
an  act  inter  vivos,  or  by  wilL  {Rich  v.  Cochell,  9  Ves.  369;  Fettiplaee 
y.  Gorges,  1  Ves.  jun.  46 ;  3  Br.  C.  C.  8  ;  see  also  Peacock  v.  Monk^ 

2  Ves.  sen.  191;  Bearle  y.Oreenbank,  3  Atk.  696;  1  Ves.  sen.  298.)  And 
her  power  of  disposition  extends  to  reversionary  interests  in  personalty 
settled  to  her  separate  use  as  well  as  to  interests  in  possesion.  (Xeene  v. 
Johnstone,  1  Jones  &  Carey,  I.  R.  266;  Sturgis  y.  Corp,  13  Ves.  190.) 
And  to  contingent  as  well  as  vested  interests.  {Leehmere  v.  Brotheridge, 
32  Beav.  363;  but  see  Batt  v.  Cuthbertson,  4  Dr.  &  War.  895?;  Stafford 
Banking  Co.  y.  Ball,  10  W.  R.  196.) 

A  married  woman  to  whom  a  rent-charge  for  life  in  reversion  was 
devised  to  her  separate  use  without  the  intervention  of  trustees,  joined  with 
her  husband  in  assigning  it  for  valuable  consideration :  such  assignment 
was  held  to  bind  her  after  her  husband's  decease,  although  no  fine  had 
been  levied.     ( Major  v.  Lansley,  2  R.  &  M.  355.) 

DifPerent  doctrines  were  laid  down  formerly  as  to  a  married  woman's 

?ower  of  disposing  of  real  estate  settled  to  her  separate  use.    (See  1  Sand, 
Jses,  345,  4th  ed.;  Chance  on  Powers,  pi.  546;  Goedill  v.  Brigham,  1 
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Bos.  &  P.  192;  Doe  d.  Stevens  t.  Scott,  4  Bing.  605;  Churchill  v.  Dlhhen,  3  ^'  4  ITj/Z.  4, 
9  Sim.  447.)    Bat  it  is  now  established  that  a  married  woman  having  real      c,  74,  s.  -78. 

property  settled  to  her  separate  use  in  fee  and  not  restrained  from  aliena-    

tion,  has,  in  equity,  as  incident  to  her  separate  estate,  and  without  any 
express  power,  a  complete  right  of  alienation  by  iDstrnment  inter  vivos 
(not  acknowledged  under  this  act)  or  by  will.  (Taylor  t.  Meads,  13  W.  B. 
894;  see  awte,  p.  369.) 

The  old  way  of  expressing  a  trust  for  a  married  woman  was,  that  the  Restraint  npon 
trustees  should  pay  into  her  proper  hands  and  upon  her  receipt  only  ;  and  anticipation. 
nnder  such  a  trust  she  could  dispose  of  her  interest.  When  once  it  was 
established  that  the  separate  estate  of  a  married  woman  was  to  be  so  far 
enjoyed  by  her  as  Sifeme  sole^  as  to  possess  all  the  incidents  of  property,  and 
that  she  might  therefore  dispose  of  it  as  if  sole,  it  was  necessary,  in  order 
to  protect  her  against  the  husband's  rights,  to  qualify  the  gift  by  pro- 
hibiting anticipation.  {Pylms  y.  Smith,  1  Ves.  jun.  189;  3  Br.  C.  C.  340.) 
The  words  "  not  to  be  paid  by  anticipation  "  seem  to  have  been  first  intro- 
duced by  Lord  Thurlow,  who,  it  is  said,  did  not  attempt  to  take  away  any 
power  the  law  gave  her  as  incident  to  property,  which,  being  a  creature  of 
equity,  she  could  not  have  at  law ;  but  as  under  the  words  of  the  settlement 
it  would  have  been  hers  absolutely,  so  that  she  could  alien,  Lord  Thurlow 
endeavoured  to  prevent  that,  by  imposing  upon  the  trustees  the  necessity  of 
paying  to  her  from  time  to  time,  and  not  by  anticipation,  reasoning  thus — 
that  equity  making  her  the  ovmer  of  it,  and  enabling  her,  as  a  married 
woman,  to  alien,  might  limit  her  power  over  it ;  but  the  case  of  a  disposition 
to  a  man,  who,  if  he  has  the  property,  has  the  power  of  aliening,  is  quite 
different    (See  Brandon  y.  RoHnson^  18  Yes.  434,  435.) 

A  court  of  equity  will  give  effect  during  coverture  to  a  clause  in  restraint  Operation  of  the 
of  alienation  annexed  to  a  gift  to  a  married  woman  for  her  separate  use,  '^traint. 
whether  the  subject  of  the  ^t  be  real  or  personal  estate,  or  whether  it  be 
in  fee  or  only  for  life.  Lord  Lyndhurst,  C,  said, "  After  the  case  of  Tullett 
V.  Armstrong,  (4  My.  &  Cr.  377,)  there  can  be  no  doubt  about  tiie  doctrine 
of  this  court  respecting  the  property  given  to  the  separate  use  of  a  married 
woman;  and  it  is  clear  that  that  doctrine  applies  as  much  to  an  estate  in 
fee  as  to  a  life  estate.  The  object  of  the  doctrine  was  to  give  a  married 
woman  the  enjoyment  of  property  independent  of  her  husband ;  but  to  se- 
cure that  object  it  was  absolutely  necessary  to  restrain  her  daring  coverture 
from  alienation.  The  reasoning  evidently  applies  to  a  fee  as  much  as  to  a 
life  estate,  to  real  property  as  much  as  to  personal.  The  power  of  a  married 
woman,  independent  of  the  trust  for  separate  use,  ma^  be  different  in  real 
estate  from  what  it  is  in  personal ;  but  a  court  of  eqmty  having  created  in 
both  a  new  species  of  estate  may  in  both  cases  modify  the  incidents  of  that 
estate."    (BaggeU  v.  Meux,  1  Phill.  C.  C.  627.) 

A  married  woman  was  entitled  to  a  gross  sum  payable  on  the  death  of 
her  father,  for  her  separate  use,  subject  to  a  restraint  on  anticipation. 
During  her  father's  life,  she  promised  by  letters  to  repay  to  D.  out  of  the 
fund  when  it  fell  in  advances  made  by  him  to  her  and  her  husband :  held 
that  D.  had  no  charge  on  the  fund,  the  letters  being  ineffectual  by  reason 
of  the  restraint  on  anticipation.  (Jle  Sykes*  Trusts,  2  J.  &  H.  415).  A 
married  woman  restrained  from  anticipation  can  only  deal  with  income  after 
it  has  become  payable.  (Be  Brettle,  2  D.,  J.  &  S.  79.  See  Kemrick  y.  Wood, 
Ja.  R.,  9  Eq.  333.)  But  Uie  restraint  on  anticipation  does  not  prevent  a  mar- 
ried woman's  separate  property  from  being  liable,  under  33  &  34  Vict.  c.  93, 
to  satisfy  debts  contracted  by  her  before  marriage.  {Sanger  y.  Sanger, 
L.R.,  llEq.  470.) 

In  Barton  y.  Briscoe,  ( Jac.  603,)  it  was  held,  that  the  restraint  on  anti-  Beotralnt  oni^r 
cipation  continued  in  force  only  during  the  coverture,  and  therefore  where,  ope™tee  during 
by  a  settlement  made  after  marriage,  t£e  dividends  of  certain  sums  of  stock  ^^®'^"'*' 
were  to  be  paid  by  trustees  to  the  separate  use  of  a  married  woman,  but  not 
so  as  to  deprive  herself  of  the  benefit  thereof  b^  sale,  mortgage,  charge,  or 
otherwise  m  the  way  of  anticipation,  with  remainder  as  she  should  appoint 
by  will,  and  in  default  of  appointment  to  A.,  the  court  after  the  death  of 
the  husband  ordered  the  fund  to  be  transferred  upon  the  consent  of  the 
widow  and  her  daughter,  the  latter  being  entitled  in  default  of  appointment. 
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So  a  clause  against  anticipation,  annexed  to  a  life  interest  in  a  trost  fond 
bequeathed  to  a  female  infant,  does  not  prevent  her,  after  she  comes  of  age 
and  before  marriage,  from  effectaally  assigning  her  whole  interest  in  the 
legacy.  {Brown  y.  Pocook,  2  Ross.  &  Mjlne,  210 ;  2  M^Ine  &  Keen,  189. 
S^  Massey  y.  Parker,  Id.  174.)  The  restraint  on  anticipation  does  not 
oontinne  in  force  after  a  decree  for  judicial  separation;  {Afunt  t.  Glynes, 
20  W.  R.  823 ;}  and  by  conrerting  the  property  while  she  is  discoyert  and 
sui  juris,  she  may  determine  the  trost  for  her  separate  use.  (  Wright  v, 
Wright,  2  J.  &  H.  647.)  As  to  the  power  of  a  woman  when  discovert  to 
call  for  a  transfer  of  property  settled  to  her  separate  use,  withoot  power  of 
anticipation,  see  Buttanthaw  y.  Martin,  John.  89,  ante,  p.  335;  see  also 
8  Davidson,  Cony.  184,  2nd  ed. 

It  is  now  settled,  that  if  property  be  given  or  settled  to  the  separate  use 
of  a  woman  unmarried  when  the  settlement  or  gift  takes  effect,  and  she  be 
prohibited  against  anticipating  it,  it  will,  if  not  alienated  by  her  when  dis- 
coyert, be  enjoyed  by  her  as  her  separate  estate  daring  any  covertore  or 
covertarefl  to  which  she  may  afterwards  be  snbiect ;  and  she  will,  daring 
the  existence  of  soch  covertore  or  covertores,  be  anable  to  anticipate  it. 
{IStllett  v.  Armstrong,  1  Beav.  1;  affirmed,  on  appeal,  by  Lord  Cottenham, 
4  My.  &  Cr.  377.)  The  claose  against  anticipation  may  be  confined  to  a 
particular  oovertare.  (Knight  v.  Knight,  6  Sim.  121 ;  Br4uLley  v.  Hughes, 
8  Sim.  149.)  Real  estate  was  devised  to  A.,  the  wife  of  B.,  her  heirs  and 
assigns  for  ever,  for  her  use  and  benefit,  with  power  to  appoint,  and  in  de- 
fault, remainder  over.  Personal  estate  was  given  to  A.  for  her  sole  and 
separate  use,  independent  of  her  husband  B.,  and  her  receipts  aloue  to  be 
sufficient  diacharges:  it  was  held,  that  the  limitations  to  the  separate  use  of 
A.  did  not  extend  beyond  the  husband  specifically  named.  {Moore  v.  Morris, 
4  Drew.  38;  8  Jur.,  N.  S.  662.) 

It  is  now  settled  that  a  gift  to  the  separate  use  without  power  of  antici- 
pation will  operate  upon  all  the  covertures  of  a  woman,  unless  the  provisions 
are  destroyed  while  she  is  discovert ;  whether  or  not  the  provisions  for 
separate  use  and  against  anticipation  are  applicable  to  the  whole  of  the  life 
estate  given,  or  only  to  a  particular  coverture,  must  depend  upon  the  con- 
struction of  the  words  of  the  gift  {In  re  Gaffee,  1  Mac.  &  G.  541;  1  Hall 
&  T.  636  ;  7  Hare,  101 ;  Hawkes  y.  Hubback,  L.  R.,  11  £q.  6 ;  Shafto  y. 
BfUler,  19  W.  R.  695.) 

The  intention  to  restrain  anticipation  must  be  clearly  expressed,  but  it 
is  not  necessary  in  all  cases  that  negative  words  should  be  introduced  in 
the  receipt  clause  to  complete  the  restraint  on  alienation,  for  that  clause 
must  be  construed  to  relate  to  the  income,  subject  to  such  restraints  as  are 
imposed  by  the  former  part  of  the  settlement.  {Harrop  y.  Howard,  3 
Hare,  624 ;  Moore  v.  Moore,  1  Ck)ll.  64 ;  Medley  y.  Horton,  8  Jur.  863.) 
Ko  particular  form  of  words  is  necessary  to  impose  a  restraint  on  antici- 
pation in  a  limitation  to  the  separate  use  of  a  married  woman,  the  question 
being  one  of  intention.  {Baker  v.  Bradley,  2  Jur.,  N.  S.  98 ;  26  Law  J., 
Chanc.  7.)  By  an  instrument  giving  property  in  trust  for  a  married 
woman  and  her  assigns  for  her  life  for  her  separate  use,  it  was  declared 
that  the  receipts  of  tne  married  woman  alone,  or  of  some  person  or  persons 
authorized  by  her  to  receive  any  payment  of  the  rents  and  income  after 
such  payment  should  have  become  due,  should  alone  be  good  discharges  : 
it  was  held,  that  she  was  restrained  from  anticipation.  {lb.)  A  testator 
bequeathed  leasehold  and  other  personal  estates  to  trustees  in  trust  to  pay 
the  rents,  &c.,  to  such  person  or  persons  as  a  married  woman  should,  by 
writing  under  her  hand  from  time  to  time,  but  not  by  way  of  anticipation, 
appoint,  and  in  default  of  such  appointment,  or  so  far  as  the  same  should 
not  extend,  into  her  proper  hands  for  her  sole  and  proper  use,  with  a 
direction  that  her  receipts,  notwithstanding  coverture,  should  be  good  dis- 
charges, and  after  her  death  in  trust  for  her  children.  It  was  held,  npon 
the  particular  terms  of  the  gift,  that  the  iisstraint  on  anticipation  applied 
to  an  assignment,  by  the  married  woman,  of  her  separate  estate  as  well  as 
to  an  appointment  in  execution  of  her  power,  notwithstanding  the  will  did 
not  provide  that  her  receipts  alone  should  be  good  discharges.  {Brown  x. 
Bamford,  1  Phill.  C.  C.  620;  11  Sim.  127.     See  Moore  v.  Moore,  1  Coll. 
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O.  C.  54 ;  Field  v.  Evanty  15  Sim.  876 ;  Harnett  y.  Macdattgall,  8  BeaT.  3^4  TFtZZ.  4, 
187.)    A  gift  of  property  to  the  separate' use  of  a  woman,  "  bat  not  to  be      e.  74,  s.  78. 

gold  or  mortgaged,"  was  held  to  restrain  anticipation.    {Steedman  t.  Poole,  

6  Haie,  193.) 

In  Alexander  y.  Young,  (6  Hare,  893^)  stock  was  bequeathed  to  the 
separate  use  of  a  married  woman  for  life,  and  after  her  decease  to  her 
appointee  by  deed  or  will;  with  a  direction  that  any  appointment  by  deed 
should  not  come  into  operation  until  after  her  deaths  Wigram,  Y.-C,  held, 
an  irrevocable  appointment  by  deed  might  be  made,  and  that  the  clause 
could  not  be  read  as  amounting  to  a  restraint  against  anticipation. 

Lands  were  devised  to  trustees  "  for  the  use  and  benefit  of  T.,  the  rents 
and  profits  of  which  estate  she  should  receive  from  the  tenants  herself  while 
she  lives,  whether  married  or  single."  In  a  later  part  of  the  will,  which 
did  not  contain  anything  authonzing  a  sale  or  mortgage,  the  testatrix 
directed  that  no  sale  or  mortgage  of  t£e  estate  or  its  rents  should  take  place 
during  the  life  of  T.,  who  was  unmarried  when  the  will  was  made,  but  who 
had  married  after  the  death  of  the  testatrix :  it  was  held,  that  she  took  an 
estate  for  life  for  her  separate  use,  without  power  of  anticipation,  and  that 
a  mortgage  made  by  her  and  her  husband  was  therefore  invalid.  (  GotUder 
Y.  Camm,  1  De  G.,  F.  &  G.  146.) 

See  further,  Bulme  v.  Tenant,  1  White  &  Tudor,  L.  C,  Eq.  481  et 
$eq,,  4th  ed. ',  Lewin,  554  et  seq.,  5th  ed. 

A  testator  bequeathed  personal  estate  in  trust  for  the  use  of  k  feme  The  oonrt  win  not 
covert,  and  without  power  of  anticipation.  The  legatee  was,  at  the  date  ****f!2^t^*^*^  *u* 
of  the  will,  domiciled  abroad,  and  had  continued  so  ever  since.  By  the  ^^on.  ^'^  '^  ' 
law  of  her  domicile  the  restraint  against  anticipation  was  disregarded,  but 
the  court,  nevertheless,  refused  to  give  effect  to  a  beneficial  arrangement 
made  by  her  anticipating  her  income.  {Peillon  v.  Brooking,  25  Beav.  218.) 
Although  the  power  to  impose  a  restraint  against  anticipation  in  the  case 
of  a  married  woman  is  a  creature  of  equity,  still  the  imposition  of  the  re- 
straint is  the  act  of  the  settlor,  and  the  court  will  not  assist  in  removing 
the  restraint,  although  it  would  be  for  the  benefit  of  the  married  woman. 
Therefore  a  legacy  to  a  married  woman,  upon  condition  that  she  and  her 
husband  absolutely  convey,  or  caused  to  be  conveyed,  their  interests  in  an 
estate  vested  in  trustees,  upon  trust  for  herself  for  life,  without  power  of 
anticipation,  with  remainder  to  her  children,  cannot  be  paid  to  her,  as  she 
is  unable  to  comply  with  the  condition.  {Robinson  v.  Wheelwright,  2  Jur., 
N.  S.  554 ;  25  Law  J.,  Chanc.  885 ;  21  Beav.  214 ;  2  Jur.,  N.  S.  82.) 

Where  there  is  an  absolute  gift  to  a  married  woman,  but  with  ^  a  re- 
straint upon  anticipation,  the  fund  cannot  be  parted  with  by  the  trustees. 
(  GaehelVs  Trutts,  11  Jur.,  N.  S.  780.) 

In  the  case  of  an  executory  trust  for  the  separate  use  of  a  married 
woman,  the  court  will  direct  a  restraint  on  anticipation  to  be  inserted  in 
the  settiement.  {Turner  v.  Sargent,  17  Beay.  515  ;  Dunnill  y.  Dunnill, 
L  R.,  6  Eq.  323.) 

Under  a  trust  to  pay  the  dividends  of  a  fund  from  time  to  time  into  the  Gift  to  a  man  of 
proper  hands  of  a  man,  or  on  his  proper  order  or  receipt  subscribed  with  ^*'®  *°*^ V  ter- 
his  own  hand,  to  the  intent  that  the  same  should  not  be  jpprantable,  trans-  finable  on  tenk- 
ferable  or  otherwise  assignable,  by  way  of  anticipation  of  any  unreceived  ruptcy  or  aiiena- 
payment  or  payments  thereof,  or  any  part  thereof,  and  on  his  decease  the  tioo. 
principal  to  be  paid  to  such  persons  as  in  a  course  of  administration  would 
become  entitled  to  his  personal  estate :  it  was  held,  that  it  was  a  life  interest, 
liable  to  be  assigned  under  a  commission  of  bankruptey;  for,  generally 
speaking,  where  property  is  given  to  a  man  for  life,  the  donor  cannot  take 
away  the  incidents  to  a  life  estate,  one  of  which  is  a  power  of  disposition. 
(Brandon  v.  Rohimon,  18  Ves.  429;  1  Rose,  197;  see  Oraws  v.  Dolphin, 
1  Sim.  66;  19  Yes.  88;  and  the  cases  cited  1  Swanst.  481,  n.)    So  where 
trustees  under  a  will  have  a  discretion  as  to  the  manner  of  the  application 
of  the  trust  fund  for  the  benefit  of  a  particular  person,  but  no  power  to 
apply  it  otherwise  than  for  the  benefit  of  such  eettni  que  trust  during  his 
life,  his  interest  passed  to  his  assignees  under  the  Insolvent  Act,  notwith- 
standing a  proviso  in  the  will  that  he  should  not  have  power  to  sell,  mort- 
gage or  anticipate  the  Income  of  the  fund.    (^Qreen  y.  Spicer,  I  Buss.  & 
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S  ^i  Will.  4,    M.  396;  see  Lear  t.  Leggett,  7*.  690;  2  Sim.  479;  Pym  i.  Lodhyar,  12 
0,  74,  tf.  78.      Sim.  394.)  Bat  where,  by  the  expressions  used  in  a  -will,  it  can  be  collected  to 

have  been  the  intention  of  the  testator  that  the  estate  shall  cease  on  bank- 
ruptcy, it  will  do  so.  As  where  there  was  no  g^ft,  bat  a  direction  that  the 
payment  should  be  made  into  the  donee's  proyer  bands,  hut  not  to  hit  a#- 
sigiu,  and  for  his  own  nse  and  benefit,  and  there  was  a  proviso  that  if  the 
party  should  by  any  ways  or  means  whatever  sell,  dispose  of  or  incumber 
the  right  he  had  for  life,  then  his  interest  to  cease,  and  the  trustees  to  apply 
it  for  the  benefit  of  his  children:  it  was  held,  that  on  the  bankruptcy  of  the 
tenant  for  life  his  interest  ceased,  and  that  his  children  became  entitled. 
(Cooper  V.  WyaH,  6  Madd.  482;  Page  v.  Wag,  3  Beav.  20.)  In  Shoe  y. 
JTalif  (13  Yes.  404,)  a  gift  for  life,  with  comprehensive  words  restraining 
the  disposition  of  it,  giving  it  over  in  that  event,  was  held  to  cease  by  the 
party's  taking  advantage  of  the  Insolvent  Act.  (See  Wilkinson  v.  Wil- 
kinson, Ck)op.  C.  C.  295;  2  Wils.  C.  C.  47;  Snowdon  v.  Dales,  7  Sim.  524; 
Oodden  v.  Orowhurst,  10  Sim.  642;  Avison  v.  Holmes,  1  Johns.  &  H. 
630.) 

The  form  and  efiPect  of  these  gifts  is  discussed  in  8  Davidson,  Free.  Cony. 
86  et  seq.,  2nd  ed.;  see  also  Trappes  v.  Meredith,  L.  li.,  9  Eq.  229;  7  Ch. 
248;  Re  Lady  Amherst's  Tntsts,  20  W.  R.  290;  lie  Parnham's  Tnuts, 
L.  R.,  13  Eq.  413. 

A  condition  in  a  feoffment  or  grant  not  to  alien  to  any  person  is  void. 
(6  Rep.  41  b.)  A  grantee  may  be  restrained  from  aliening  for  a  particular 
time  or  to  a  particular  person.  {Large* s  case,  2  Leon.  82 ;  3  Leon.  182 ; 
Muschamp*s  case,  Bridgm.  134.)  So  a  devise  in  fee  on  condition  that  the 
devisees  should  not  alien,  except  to  their  sisters  or  their  children,  is  good. 
(Doe  y.  Pearson,  6  East,  172;  Cuthhert  r.  Purrier,  Jac.  417;  Ross  y. 
Ross,  1  Jac.  &  W.  168.)  Doe  v.  Pearson  has  been  overruled  in  Atttratery, 
Attwater,  18  Beav.  330.  See  Bradley  y.  Peixoto,  Tudor's  L.  C,  Conv. 
861,  2nd  ed. 
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Acknowledgment  of  Deeds. 

79.  Every  deed  to  be  executed  by  a  married  woman  for  any 
of  the  purposes  of  this  act,  except  such  as  may  be  executed  by 
her  in  the  character  of  protector  for  the  sole  purpose  of  giving 
her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  upon  her 
executing  the  same,  or  afterwards,  be  produced  and  acknow- 
ledged by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
superior  courts  at  Westminster,  or  a  master  in  chancery  (u), 
or  before  two  of  the  perpetual  commissioners,  or  two  special 
conmiissioners,  to  be  respectively  appointed  as  hereinafter  pro- 
vided (u). 

(t^)  The  office  of  Master  in  Chancery  is  now  abolished.  (16  &  16  Yict. 
C.80,  s.  1.) 

Any  acknowledgment  to  be  made  by  any  married  woman  under  3  &  4 
Will.  4,  c.  74,  may  be  received  by  a  judge  of  a  county  court,  in  the  same 
manner  as  such  acknowledgment  may  be  received  by  a  judge  of  a  superior 
court     (19  &  20  Vict.  c.  108,  s.  78.) 

By  schedule  C.  to  the  latter  act,  the  fee  for  taking  the  acknowledgment 
of  a  married  woman  is  II. 

(v)  Where  any  married  woman  shall  be  seised  or  possessed  of  or  entitled 
to  any  estate  or  interest,  manorial  or  otherwise,  in  land  proposed  to  be 
conveyed  for  the  purposes  of  the  act  affording  facilities  for  the  conveyance 
and  endowment  of  sites  for  schools,  she  and  her  husband  may  convey  the 
same  for  such  purposes  by  deed,  without  any  acknowledgment  thereof. 
(4  &  5  Vict.  c.  38,  s.  5.) 

An  acknowledgment  by  a  married  woman  before  two  commissioners,  one 
of  whom  was  interested,  was  held  to  be  void.    {Banks  y.  OUerton,  10 
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Ezch.  168;  23  Law  J.,  Exch.  286;  Re  Ollerttm,  16  C.  B.  796.)    Since  3^4  Will.  4, 
this  decision  the  statnte  17  &  18  Vict.  c.  76,  was  passed  on  the  7th  Angust^     e,  74,  ».  79. 

1864.    This  act  recites  the  above  section,  and  continnes— 

And  whereas  it  is  apprehended  that  deeds  executed  by  married  women  ^^^  ^^  ^^^ 
under  the  prorisions  oi  the  said  act  may  be  liable  to  be  invalidated  bj  the  ^ 
cxrcamstance  that  the  judge,  or  master  in  chancery,  or  one  or  both  of  the 
commissionerB,  taking  Uie  acknowledgement,  may  be  or  may  hare  been  in- 
terested or  concerned,  either  as  a  party  or  otherwise,  in  the  transaction 
Siying  occasion  for  such  acknowledgment,  and  it  Ib  not  expedient  that 
eeds  execnted  in  good  faith  under  snch  drcomstances  should  be  invali- 
dated :  it  is  therefore  enacted  as  follows : — 

1.  No  deed  which  has  been  acknowledged  or  which  shall  hereafter  be  Acknowiodflnnent 
acknowledged  by  a  married  woman  before  a  judge  of  one  of  the  superior  ®'  *^^^m  **V"' 
oourts  of  Westminster,  or  a  master  in  chancery,  or  before  two  of  the  per-  JSuwn  oniy^f 
petnal  comminioners  or  two  special  commissioners  appointed  as  by  the  party  before 
said  act  is  required,  shall  be  impeached  or  impeachable  at  any  time  after  whom  same  was 
the  certificate  of  such  acknowledgment  has  been  filed  of  record  in  the  {^^^11^^10'^ 
Court  of  Common  Fleas  at  Westminster,  by  reason  only  that  ench  judge 

or  master  in  chancery,  or  such  commissioners,  or  either  of  them,  was  or 
were  interested  or  concerned,  either  as  a  party  or  parties,  or  as  attorney  or 
solicitor  or  clerk  to  the  attorney  or  solicitor  of  one  of  the  parties,  or  other- 
wise, in  the  transaction  giving  occasion  for  such  acknowledgment. 

2.  Provided,  that  if  any  proceeding  instituted  before  the  thirteenth  day  Staying  proceed- 
of  July,  one  thousand  eight  hundred  and  fifty-four,  in  the  said  Court  of  !"»« 'or  quwhing 
Common  Pleas,  for  the  purpose  of  quashing  or  taking  off  the  file  of  records  SUwtedgment." 
of  the  said  court  any  certificate  or  an  acknowledgment  of  a  deed  by  a 

married  woman,  on  tne  ground  that  such  judge  or  master  in  chancery,  or 
either  of  snch  commissioners,  was  interested  or  concerned  as  aforesaid, 
shall  be  pending  at  the  passing  of  this  act,  it  shall  be  lawful  for  the  said 
court  to  proceed  with  and  dispose  of  the  same  as  if  this  act  had  not  passed, 
except  that  if  the  said  court  shall  be  satisfied  that  any  person  or  persons 
acting  bond  fide  has  or  have  been  induced  by  the  terms  of  the  orders  made 
by  the  said  court  in  Hilary  Term,  one  thousand  eight  hundred  and  thirty- 
four,  to  acknowledge,  or  to  accept  a  title  depending  on  the  acknowledg- 
ment of,  any  deed  or  deeds  before  commissioners,  one  of  whom  may  have 
been  interested  or  concerned  as  aforesaid,  the  said  court  may  refuse  to  per- 
mit the  certificate  to  be  quashed  or  taken  off  the  file  on  such  terms  as  to 
the  payment  of  costs  and  expenses  as  the  said  court  shall  think  fit  to 
make. 

3.  The  Court  of  Common  Pleas  may  from  time  to  time  make  any  rules  Conrt  of  Common 
which  to  them  nuiy  seem  fit  for  preventing  any  commissioners  interested  Pieaa  may  make 
or  concerned  as  aforesaid  from  taking  any  acknowledgment  under  the  said  ™g^'mmi«ion«n 
recited  act,  anything  herein  contained  to  the  contrary  notwithstanding,  so  who  are  interested 
nevertheless  that  no  snch  rule  shall  make  invalid  any  acknowledgment  from  taking  ac- 
after  the  certificate  shall  have  been  filed  of  record  as  aforesaid.  knowledgmcnta. 

This  statute  was  passed  in  consequence  of  doubts  being  entertained 
whether  &e  Court  of  Common  Pleas  had  not  power  to  quash  the  certificate 
where  the  acknowledgment  had  been  taken  before  an  interested  person. 
It  was  not  intended  to  justify  the  commissioners  in  acting  irregularly : 
but  merely  that  an  innocent  purchaser  should  not  be  prejudiced  by  the 
irregularity.  Except  in  cases  of  reasonable  necessity  both  the  commis- 
sioners ought  to  be  disinterested,  and  the  acknowledgment  should  be  taken 
before  both.  {Ex  parte  Menhefi/nett,  L.  B.,  6  C.  P.  16.)  See  also  Reg. 
Gen.,  HiL  T.  1834,  XL  ipost). 


Examination. 

80.  Such  judge,  master  in  chancery,  or  commissioners  afore-  The  jadge,  tie, 
said,  before  he  or  they  shall  receive  the  acknowledgment  by  JSSj^SSSwwg- 
any  married  woman  of  any  deed  by  which  any  disposition,  re-  ment,  to  examine 
lease,  surrender,  or  extinguishment  shall  be  made  by  her  under  SwhSSLSL" 
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3^4  Will  4, 
c,  74,  3.  80. 
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ytonuau 


Court  cannot 
Older  married 
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this  act,  shall  examine  her,  apart  from  her  hushand,  touchiDg 
her  knowledge  of  such  deed,  and  shall  ascertain  whether  she 
freelj  and  voluntarilj  consents  to  such  deed,  and,  unless  she 
freely  and  voluntarily  consent  to  such  deed,  shall  not  permit 
her  to  acknowledge  the  same  ;  and  in  such  case  such  deed  shall, 
80  far  as  relates  to  the  execution  thereof  by  such  married 
woman,  be  void  (a:). 

(a;)  See  Iteg.  Gen.  III.  (Hil.  T.  1834),  p.  400,  post,  as  to  the  examination 
of  a  married  woman.  No  person  connected  with  the  husband  ought  to  be 
present  when  a  married  woman's  examination  as  to  her  consent  is  taken. 
{MeBendythe,d3uT.,N.S.727i  26Law  J.,Chan.  814.)  The  court  directed 
the  officers  to  file  an  acknowledgment  of  a  married  woman  who  was  deaf 
and  damb.  The  nature  of  the  transaction  haying  been  duly  explained  to 
her  bj  signs,  and  she  in  like  manner  signifying  her  assent,  and  Uiese  facts 
appearing  upon  affidavit  and  also  upon  the  certificate.  (Re  Harper,  7 
Scott,  N.  B.  431;  6  Man.  &  G.  732.)  The  form  of  the  certificate  of  ac- 
knowledgment by  a  deaf  and  dumb  woman,  and  the  affidavit  to  verify  the 
same,  are  given  in  Macqueen  on  Husband  and  Wife,  App.  pp.  31 — 34,  1st  ed. 

The  Court  of  Chancery  has  no  jurisdiction  to  compel  a  conveyance  by  a 
married  woman  pursuant  to  its  decree.  In  Jordan  v.  Janes,  (2  Phill.  C. 
C.  170,)  the  plaintiff  was  equitable  mortgagee  of  an  estate  by  virtue  of  a 
deposit  of  title  deeds  made  by  Mrs.  Jones  when  sole,  she  being  at  the  time 
mortgagee  in  fee  of  the  estates.  The  suit  was  for  a  foreclosure  of  the 
mortgage  or  a  sale.  By  the  decree  it  was  ordered  that  the  estate  should  be 
sold,  and  that  all  proper  parties  should  join  in  the  conveyance  as  the  master 
should  direct.  The  estate  was  accordingly  sold,  and  the  purchaser  having 
paid  his  money  into  court  was  let  into  possession;  but  Mrs.  Jones  and  her 
nusband  refused  to  execute  the  deed  of  conveyance;  whereupon  an  order 
was  made  by  Wigram,  V.-C,  that  Mrs.  Jones  should  execute  a  conveyance 
pursuant  to  the  decree,  and  acknowledge  it  before  a  master  or  commis- 
sioner as  required  by  this  act.  But,  upon  appeal,  Lord  0)ttenham,  C, 
reversed  his  Honor's  order,  being,  after  some  hesitation,  of  opinion,  "  that 
the  court  had  no  authority  to  make  such  an  order  against  a  married 
woman." 

Where  a  ward  of  court  married  without  consent,  and  after  she  attained 
her  majority  executed,  by  the  direction  of  the  Court  of  Chancery,  a  settle- 
ment of  real  estate  to  which  she  was  equitably  entitled,  and  did  not  ac- 
knowledge the  deed  under  this  act :  it  was  held,  that  the  heir  was  not 
bound,  as  the  court  could  not  have  compelled  the  wife  to  acknowledge  the 
deed.    {Field  v.  Moore,  Field  v.  Brown,  7  De  G.,  M.  &  G.  691.) 

In  such  cases,  however,  the  married  woman  may  usually  be  established 
to  be  a  trustee,  and  a  vesting  order  obtained  under  the  Trustee  Act. 
(Daniell,  Ch.  Pr.  169;  Dart,  1105.) 

A  married  woman,  a  party  to  a  creditor's  suit  for  the  administration  of 
the  estate  of  a  person  of  whom  she  was  heir  at  law,  was,  by  the  decree  ia 
the  cause,  ordered  to  convey.  She  accordingly  executed  the  deed  but  re- 
fused to  acknowledge  it  under  this  statute.  The  purchaser,  by  his  petition, 
prayed  a  reference  to  the  master  under  the  stat.  1  Will.  4,  c.  60,  to  inquire 
whether  she  was  a  trustee,  and  the  court  referred  it  to  the  master  to  inquire 
whether  the  conveyance  executed  by  her  was  a  proper  one  to  be  executed 
and  acknowledged  by  her  under  the  decree,  and  if  not,  to  approve  of  a 
proper  conveyance.    (Billing  v.  Webb,  12  Jur.  247;  1  De  G.  &  S.  716.) 


Appointment  of  perpetual  Commissioners, 

As  to  the  appoint-  81.  For  the  purposo  of  providing  convenient  means  of  taking 
SmmLMSS"or  acknowledgments  by  married  women  of  the  deeds  to  be  exe- 
each  county  or      cutcd  bj  them  as  aforesaid,  the  Lord  Chief  Justice  of  the  Court 
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of  Common  Pleas  at  Westminster  shall   from  time  to  time   8  4*  4  WilL  4, 
appoint  such  proper  persons  as  he  shall  think  fit,  for  every     o.  74,  *.  81. 
county,  riding,  division,  soke  or  place,  for  which  there  may  be  making  out  and 
a  clerk  of  the  peace,  to  be  perpetual  commissioners  for  taking  keeping  of  the 
snch  acknowledgments,  and  such  commissioners  shall  be  remov-  miMtonen  ^* 
able  by  and  at  the  pleasure  of  the  said  Lord  Chief  Justice;  and  the  delivery  oi 
lists  of  the  names  of  such  commissioners  for  the  time  being,  *^  *** 
with  the  names  of  their  place  of  residence,  and  the  counties, 
ridings,  diyisions,  sokes,  or  places  for  which  they  shall  be 
respectively  appointed  to  act,  shall  from  time  to  time  be  made 
out  and  be  kept  by  the  officer  of  the  Court  of  Common  Pleas 
at  Westminster  with  whom  the  certificates  of  the  acknowledg- 
ments by  married  women  are  to  be  lodged  as  hereinafter  men- 
tioned;   and  such  ofiicer  shall  from  time  to  time  transmit, 
without  fee  or  reward,  to  the  clerk  of  the  peace  for  each 
eounty,  riding,  division,  soke  or  place,  or  his  deputy,  a  copy 
of  the  list  to  be  so  from  time  to  time  made  out  for  that  county, 
riding,  division,  soke  or  place,  and  such  ofiicer  shall  deliver  a 
copy  signed  by  him,  of  the  list  for  the  time  being  for  any 
county,  riding,  division,  soke  or  place,  to  any  person  applying 
for  the  same;  and  the  clerk  of  the  peace  for  each  county,  riding, 
division,  soke  or  place,  or  his  deputy,  shall  deliver  a  copy, 
signed  by  him,  of  the  list  last  transmitted  to  him  as  aforesaid  to 
any  person  applying  for  the  same  (y). 

(y)  Br  23  &  24  Vict.  c.  127,  a.  30,  every  appointment  made  after  28th  Appointment  to 
Angast, 'i860,  of  any  attorney  or  solicitor,  under  this  section,  to  be  a  per-  ^resJ'icrod. 
petnal  commissioner  for  taking  acknowledgments  of  married  women  under 
this  act  shall,  before  any  such  authority  or  appointment  is  acted  upon,  be 
brought  to  the  registrar  by  the  person  to  whom  the  same  is  granted,  or 
some  person  on  his  behalf,  and  the  registrar  shall,  in  books  to  be  kept  for 
that  purpose,  enter  the  particulars  of  every  snch  authority  or  appointment 
on  payment  of  one  shilling,  and  the  registrar  shall  mark  such  anthority  or 
appointment  as  having  been  entered,  and  with  the  date  of  the  entry;  and 
such  book  shall  at  all  times  be  open  to  public  inspection  during  office  hours 
withont  fee  or  reward. 


Power  of  perpetual  Commissioners. 

82.  Provided  always,  and  be  it  further  enacted,  that  any  Power  of  pei^ 
|>erson   appointed    commissioner   for  any  particular    county,  JuSonnotam"- 
riding,  division,  soke  or  place,  shall  be  competent  to  take  the  flnedto any par- 
mckoowledgment  of  any  married  woman  wheresoever  she  may    ^     ^ 
reside,  and  wheresoever  the  lands  or  money  in  respect  of  which 
the  acknowledgment  is  to  be  taken  may  be  (z), 

(s)  The  two  commissioners  who  take  the  acknowledgment  in  England 
mtiflt  both  be  appointed  for  the  county  in  which  the  acknowledgment  is 
taken.    (  Webster  to  Carliney  4  Man.  &  G.  27;  1  Dowl.  P.  C,  N.  S.  678.) 

The  commissioners  for  taking  the  acknowledgments  of  married  women 
have  a  lien  for  Uieir  fees  on  the  instruments  in  their  joint  possession,  and 
if  a  deed  were  in  the  possession  of  one  only,  he  might,  if  authorized  by  the 
other,  detain  the  deed  for  that  other's  lien.    (^Ex  parte  Qrove^  3  Bing.  N.  C« 
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Abolition  of  Fines  and  Recoveries, 

Special  Commissioners. 

83.  In  those  cases  where,  by  reason  of  residence  beyond  seas, 
or  ill-health,  or  any  other  sufficient  cause,  any  married  woman 
shall  be  prevented  from  making  the  acknowledgment  required 
by  this  act  before  a  judge  or  a  master  in  chancery,  or  any  of 
the  perpetual  commissioners  to  be  appointed  as  aforesaid,  it 
shall  be  lawful  for  the  Court  of  Common  Pleas  at  Westminster, 
or  any  judge  of  that  court-,  to  issue  a  commission  specially  ap« 
pointing  any  person  therein  named  Xo  be  commissioners  to  take 
the  acknowledgment  by  any  married  woman  to  be  therein 
named  of  any  such  deed  as  aforesaid  (a):  provided  always, 
that  every  such  commission  shall  be  made  returnable  within 
such  time,  to  be  therein  expressed,  as  the  said  court  or  judge 
shall  think  fit. 

(jo)  The  following  is  the  form  of  a  special  commission  issued  under  this 
section: — 

"I  {name  of  jridge\  one  of  the  justices  of  her  Majesty's  Court  of  Com- 
mon Pleas  at  Westminster,  do,  by  virtue  of  the  statute  in  that  case  made 
and  provided,  appoint  A.  B.  and  C.  D.  special  commissioners,  to  take  the 

acknowledgment  of  Ann ,  the  wife  of  £.  P.,  now  residing  at ,  in 

— — ,  of  any  deed  by  which  it  is  intended  to  pass  the  estate  of  her  the  said 
Ann  \pr  to  bar  the  dower  of  her  the  said  Ann]  as  a  married  woman,  pur- 
suant to  the  statute  8  &  4  Will.  4,  c.  74.  And  I  do  order  and  direct  that 
this  commission  shall  be  executed  and  returned  to  the  proper  officer  of  the 
court  on  or  before  the day  of ,  187—. 

*«  Dated  this day  of ,  187—." 

"Entered." 

The  court  will  not  enlarge  the  time  for  returning  a  special  commission 
for  taking  an  acknowledgment  of  a  married  woman  abroad,  where  it  has 
been  executed  after  the  return  day  named  therein.  {Re  Carter^  9  C.  B., 
N.  S.  701.  See,  however,  Re  Oriertony  L  R.,  4  C.  L.  232.)'  The  court 
will  enlarge  the  time  for  returning  a  special  commission  for  taking  the  ac- 
knowledgment of  a  married  woman  abroad  where  it  has  been  duly  executed, 
but  its  return  has  been  unavoidably  delayed  until  after  the  return  day 
therein  named.  {Re  Van  Ufford,  9  C.  B.,  N.  S.  789.)  The  court  will  en- 
large the  time  for  returning  a  commission  for  taking  the  acknowledgment 
of  a  married  woman  abroad  under  this  act,  where,  by  reason  of  the  remote- 
ness of  the  residences  of  the  parties,  the  time  has  proved  to  be  too  short. 
(Re  Booth,  6  C.  B.,  N.  S.  540.) 

The  acknowledgment  of  a  married  woman  taken  abroad  under  this  act 
must  be  taken  by  the  persons  mentioned  in  the  commission;  and  therefore, 
where  there  were  variances  between  the  names  of  the  persons  designated  in 
the  commission  a8  commissioners  and  the  names  in  the  signatures  attached, 
the  court  required  that  there  should  be  an  identification  by  affidavits  o£ 
persons  on  the  spot  bearing  positive  testimony  to  the  fact.  A  commission 
was  directed  to  William  Bates,  lawyer,  John  ilowey,  wholesale  grocer,  and 
Alexander  Cummins,  wholesole  grocer,  all  of  Debuqne,  in  the  state  Iowa, 
in  the  United  States  of  America.  The  certificate  of  acknowledgment  was 
signed  by  Andrew  Cummins  and  John  Hoey.  The  affidavit  of  verification 
was  made  by  Hoey,  who  described  himself  as  one  of  the  coomiissionera, 
and  stated  the  certificate  was  signed  by  Andrew  Cummins,  **  the  other 
commissioner."  An  affidavit  was  produced  made  by  the  solicitor  who 
prepared  and  sent  out  the  commission,  who  stated  that  "  he  verily  believed 
that  Andrew  Cummins  and  John  Hoey,  who  signed  the  certificate  of  ac- 
knowledgment, and  John  Hoey,  who  made  the  affidavit  of  the  due  taking 
thereof,  were  the  persons  to  whom  the  commission  was  intended  to  be 
directed.  The  court  refused  to  allow  the  documents  to  be  received  and 
filed  without  an  affidavit  by  some  person  acquainted  with  the  place,  who 
could  more  clearly  identify  the  parties  for  those  intended.    {Re  Booths 
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6  C.  B.,  N.  S.  541 ;  4  Jur.,  N.  S.  1301 ;  28  L.  J.,  C.  P.  188.)    A  commis-    8  4*  4  TFtW.  4, 
rion  to  take  the  acknowledgment  of  a  deed  by  a  married  woman  at  Poonafa,      c.  74,  s,  83. 

in  the  East  Indies,  was  addressed  to  commissioners,  one  of  whom  was  ^ 

described  as  "  Edward  C.  Jones,"  a  collector  and  magistrate  at  that  place. 
The  acknowledgment  was  dnly  taken  by  Mr.  Jones  and  one  of  the  other 
commissioners,  bat  Jones  signed  the  certificate  and  affidavit  of  verification, 
**  Edmnnd  C.  Jone&**  The  conrt  allowed  the  document  to  be  received  and 
filed  upon  the  prodnction  of  affidavits  showing  that  Edmnnd  C.  Jones  was 
the  person  to  whom  the  commission  was  intended  to  go,  that  he  had  always 
been  described  in  the  register  at  the  India  Honse  as  ''  Edward  C.  Jones'," 
and  that  there  was  no  otner  collector  of  that  name  in  the  Company's  ser- 
vice. {Re  Price,  17  C.  B.  708.)  A  commission  for  taking  the  acknow- 
ledgment of  a  married  woman  abroad,  under  this  act,  was  addressed  to 
"  Robert  Roger  Strong,  registrar  of  the  Supreme  Conrt  of  Wellington, 
New  Zealand ;"  and  on  its  return  the  acknowledgment  was  found  to  have 
been  taken  by  '*  Robert  Rodger  Strang,  registrar  of  the  Supreme  Court  of 
Wellington :"  it  was  held,  that  the  objection  might  be  got  over  by  a  slight 
explanation  on  affidavit  showing  the  identity  of  the  party.  (i20  Smith,  10 
a  B.,  N.  S.  344;  9  W.  R.  566.) 

The  conrt  allowed  a  commission  for  taking  the  acknowledgment  of  a  deed 
by  a  married  woman  at  Sydney,  in  New  South  Wales,  to  go  out  with  a  blank 
for  her  christian  name,  which  was  unknown  (In  re  Appleton,  1  C.  B.  477 ), 
bni  when  the  commission  is  returned,  the  conrt  will  require  strict  proof  of 
her  identity.  {In  re  Atherton,  3  Dowl.  &  L.  26.)  The  court  allowed  a 
commission  for  taking  the  acknowledgment  of  a  married  woman  in 
Australia,  nnder  this  section,  to  go  out  with  a  blank  for  a  christian  name 
of  the  hosband,  which  (the  marriage  having  taken  place  there)  was  un- 
known here.  {In  re  Legge,  15  C.  B.  364.)  Where  the  acknowledgment 
of  a  married  woman  had  been  taken  in  a  remote  part  of  India,  nnder  pecu- 
liar circomstances,  in  the  absence  of  all  the  commissioners,  before  two 
gentlemen  who  were  not  named  in  the  commission,  the  court  allowed  the 
commission  to  be  amended  by  inserting  their  names  therein.  {Re  Stuhhs, 
4  Man.  &  G.  609.)  It  is  not  necessary  to  state  in  a  certificate  under  this 
ncdon  the  specific  place  at  which  the  acknowledgment  of  a  married  woman 
has  been  taken ;  it  is  enough  if  the  deed  appear  to  have  been  executed 
within  the  terms  of  the  commission.  {Ew  parte  Rutehinsan,  17  L.  J., 
C,  P.  Ill;  6  C.  B.  499;  5  Dowl.  &  L.  523.) 

As  to  primd  facie  evidence  of  the  sealing  of  a  deed  acknowledged  by  a 
married  woman  before  special  commissioners  appointed  nnder  this  section, 
see  Re  Sandilandi,  L.  R.,  6  C.  P.  411. 


Memorandum  o/  Acknowledgment. 

84.  When  a  married  woman  shall  acknowledge  any  such  when  a  married 
deed  as  aforesaid,  the  judge,  master  in  chancery  or  commis-  I^kovwiedge  a 
sioners  taking  such  acknowledgment,  shall  sign  a  memorandum,  ^^  ^^l^tlc^ 
to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  of  such  knowiedRment  to 
deed,  which  memorandum,  subject  to  any  alteration  which  may  Jura*o*th?efll^ 
from  time  to  time  be  directed  by  the  Court  of  Conmion  Pleas,  hen  mentiooed: 
shall  be  to  the  following  effect ;  videlicet^ 

*  This  deed,  marked  [here  add  some  letter  or  other  mark 
*for  the  purpose  of  identification'],  was   this  day  produced 

*  before  me  Tor  us]  and  acknowledged  by  therein 
'  named  to  be  her  act  and  deed ;  previous  to  which  acknow- 
'  iedgment  the  said                        was  examined  by  roe  [or  us] 

*  separately  and  apart  from  her  husband,  touching  her  know- 

*  ledge  of  the  contents  of  the  said  deed  and  her  consent  thereto, 

*  and  declared  the  same  to  be  freely  and  voluntarily  executed 
'  by  her.' 
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and  alio  sign  a 
ceitlflcate  of  the 
taking  of  tuch 
acknowledgment 
to  the  effect  here 
montloned. 


Form  of  oertlfl- 
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Certificate  of  Acknowledgment, 

And  the  same  judge,  master  in  chancery  or  commissioners,  shall 
also  sign  a  certificate  of  the  taking  of  such  acknowledgment^ 
to  be  written  or  ingrossed  on  a  separate  piece  of  parchment, 
which  certificate,  subject  to  any  alteration  which  may  from 
time  to  time  be  directed  by  the  Court  of  Common  Pleas,  shall 
be  to  the  following  effect ;  videlicet^ 

'  These  are  to  certify  that  on  the  day  of  , 

in  the  year  one  thousand  eight  hundred  and  ,  before 

me  the  undersigned  Sir  Nicholas  Conyngharn  Tindal,  Lord 
Chief  Justice  of  the  Court  of  Common  Picas  at  Westminster^ 
[or  before  me  Sir  James  Parke,  knight,  one  of  the  justices  of 
the  Court  of  King's  Bench  at  Westminster;  or  before  me  the 
undersigned  James  William  Farrery  one  of  the  masters  in 
ordinary  of  the  Court  of  Chancery;  or  before  us  -^.  ^. 
and  C.  D.  two  of  the  perpetual  com- 

missioners appointed  for  the  for  taking  the  acknow- 

ledgments of  deeds  by  married  women  pursuant  to  an  act 
passed  in  the  year  of  the  reign  of  his  Majesty  King 

William  the  Fourth,  intituled  An  Act  [insert  the  title  of  this 
Act"] ;  or  before  us  the  undersigned  A,  B.  and  C7.  Z>. 

two  of  the  commissioners  specially  appointed  pursuant 
to  an  act  passed  in  the  year  of  the  reign  of  his  Ma- 

jesty King  William  thp  Fourth,  intituled  An  Act  [insert  the 
title  of  this  Act'],  for  taking  the  acknowledgment  of  any  deed 
by  the  wife  of  ]  appeared  personally 

the  wife  of  and  produced  a  certain  indenture,  marked 

[here  add  the  mark\  bearing  date  the  day  of 

and  made  between  [insert  the  names  of  the  parties'],  and 
acknowledged  the  same  to  be  her  act  and  deed  (g)  :  And  I 
[or  we]  do  hereby  certify  that  the  said  was,  at  the 

time  of  her  acknowledging  the  said  deed,  of  full  age  and 
competent  understanding,  and  that  she  was  examined  by  mo 
[or  us]  apart  from  her  husband,  touching  her  knowledge  of 
the  contents  of  the  said  deed,  and  that  she  freely  and  volun- 
tarily consented  to  the  same'  (b). 

(b)  When  the  above  form  of  certificate  to  be  made  by  commissioners  for 
taking  the  acknowledgments  of  married  women  will  not  suit  the  particular 
circumstances  of  the  case,  the  Conrt  of  Common  Pleas  will  make  a  special 
order  for  the  alteration  in  that  case.  Thus  where  lands  were  Tested  in  two 
infant  females,  one  of  whom  was  married,  and  a  conveyance  had  been  or- 
dered to  be  made  in  pursuance  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  60,  ss. 
6,  7,  the  commissioners  for  taking  the  acknowledgment  having  refused  to 
take  the  acknowledgment,  the  court  directed  them  to  take  it,  and  to  omit 
the  words  "  of  full  age'*  in  the  certificate.  (He  Lifkfi,  1  Scott,  80;  S,  C, 
1  Bing.  K.  B.  265. )  In  general  the  certificate  will  not  be  filed  unless  the 
affidavit  state  positively  that  the  woman  is  of  full  age.  A  statement  of 
belief  is  not  sufficient.    {Us  Coverley,  8  Scott,  147.) 

A  certificate  of  acknowledgment  of  a  deed  by  a  married  woman  was 
allowed  to  be  filed  where,  in  lieu  of  the  form  given  in  this  section,  the  com- 
missioners merely  certified  that  the  lady  was,  as  they  believed,  of  full  age. 
iJEx  parte  Wallis,  7  C.  B.,  N.  S.  803;  6  Jur.,  N.  S.  201.)  See  Reg.  Gen., 
Trin.  T.  1884, 1.,  p.  403,  pott 

The  certificate  of  the  acknowledgments  of  two  mamed  women,  taken 
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andcr  this  act,  stated  them  to  have  acknowledged  the  execution  of  inden-    3  <^  4  Will.  4, 
tores  of  lease  and  release;  they  were  parties  only  to  the  indentnre  of  release,      c,  74,  z.  84. 

The  court,  upon  motion,  refused  to  order  the  amendment  of  the  certificate. 

{Ex  paHe  Witty  and  SaU,  9  Dowl.  F.  C.  888;  3  Man.  &  G.  201;  Re 
White,  3  Scott,  N.  R.  591.)  The  conrt  refused  to  allow  the  amendment 
of  the  certificate  of  the  acknowledgment  by  a  married  woman  of  a  deed 
conTeying  an  interest  in  land,  where  the  commission  issued  in  January, 
1848,  and  the  certificate  erroneously  stated  the  acknowledgment  of  the  deed 
to  haye  been  taken  in  February,  1847.    {Re  Millard,  5  €.  B.  753.) 

Where  a  certificate  signed  by  a  judge  was  lost  before  it  was  lod^^  with  Lots  of  oertfflcate. 
the  officer  to  be  filed,  it  was  held  that  whether  a  fresh  certificate,  if  given 
by  the  judge,  would  be  valid  or  not,  the  conrt  had  no  power  to  authorize 
him  to  gire  one.  {Re  a  Married  Woman,  Ia  R.,  2  C.  P.  510.)  A  fresh 
acknowledgment  of  this  deed  was  afterwards  made.  (See  Sharpe  v.  Fotf, 
L.  R,  4  Ch.  36.) 


Filing  of  Certificate  with  Affidavit. 

85.  Everj  such  certificate  as  aforesaid  of  the  taking  of  an 
acknowledgment  by  a  married  woman  of  any  such  deed  as 
aforesaid,  together  with  an  affidavit  by  some  person  verifying 
the  same,  and  the  signature  thereof  by  the  party  by  whom  the 
same  shall  purport  to  be  signed,  shall  be  lodged  with  some 
oflicer  of  the  Court  of  Common  Pleas  at  Westminster,  to  be 
appointed  as  hereinafter  mentioned ;  and  such  officer  shall  ex- 
amine the  certificate,  and  see  that  it  is  duly  signed,  either  by 
some  judge  or  master  in  chancery,  or  hy  two  conmiissioners 
appointed  pursuant  to  this  act,  and  duly  verified  by  affidavit  as 
aforesaid,  and  shall  also  see  that  it  contains  such  statement  of 
particulars,  as  to  the  consent  of  the  married  woman,  as  shall 
from  time  to  time  be  required  in  that  behalf;  and  if  all  the 
requisites  in  this  act  in  regard  to  the  certificate  shall  have  been 
complied  with,  then  such  officer  shall  cause  the  said  certificate 
and  the  affidavit  to  be  filed  of  record.in  the  said  Court  of  Com- 
mon Pleas  (c). 

(<j)  As  to  affidavits  see  Reg.  Gen.,  Hil.  T.  1834,  IV.— VII.  (p.  401,  post)^ 
Reg.  Gen.,  Trin.  T.  1834  (p.  40fi,  post) ;  the  general  orders  as  to  affidavits, 
24  Not.  1862,  and  13  Jan.  1863  (p.  40i,  post),  and  the  cases  there  quoted. 
See  also  the  forms  of  affidavits  given  in  the  Appendix. 

An  affidavit,  verifying  the  certificate  of  acknowledgment  of  a  deed  by  a 
married  woman  before  special  commissioners,  ought  to  show  clearly  that  the 
persons,  who  purported  to  have  taken  the  acknowledgment,  were  the  com- 
missioners named  in  the  commission.  The  court  allowed  a  defect  in  that 
respect  to  be  supplied  by  affidavit.    {Re  Vau^han,  1  C.  B.,  N.  S.  314.) 

Where  an  affidavit  verifying  the  certificate  of  acknowledgment  by  a  mar- 
ried woman,  taken  abroad  by  commissioners  under  a  commission  pursuant 
to  this  act,  varied  from  the  form  given  by  Reg.  Gen.,  H.  T.  1834,  in  not 
stating  where  the  acknowledgment  was  taken,  but  contained  sufficient  to 
satisfy  the  court  that  the  commission  had  been  bond  fide  acted  on  beyond 
the  seas,  the  conrt  allowed  the  certificate  to  be  filed,  as  the  rule  of  conrt  is 
not  a  statntable  rule.  {Re  Partridge,  17  C.  B.  18;  1  Jur.,  N.  S.  1140.) 
The  affidavit  verifying  the  certificate  of  the  acknowledgment  of  a  married 
woman,  taken  by  commission  under  sect.  83  of  the  act,  may  be  filed  subse- 
quently to  the  filing  of  the  certificate.  {Anon.,  1  Scott,  52,  sed  qu.  Mac- 
qneen  on  Husband  and  Wife,  App.  I.,  p.  26,  Ist  ed.) 

Where  an  acknowledgment  is  taken  abroad,  the  affidavit  verifying  the 
certificate  need  not  name  the  place  where  it  is  taken.  In  this  country  it  is 
Dcoessary  that  it  should  appear  that  the  acknowledgment  was  taken  before 
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3^4  WUl.  4,    comnaissioners  duly  aathorized  to  act  in  the  place  where  it  is  taken.    Bat 
c.  74» «.  85.      the  same  reasons  do  not  applj  in  the  case  of  an  acknowledgment  taken 

abroad.    {Re  Shvfflehottom,  6  Scott,  898 ;  Re  Partridge^  17  C.  B.  18.) 

The  court  allowed  a  certificate  of  an  acknowledgment  taken  at  Adelaide 
under  this  act  to  be  filed,  notwithstanding  the  affidayit  of  verification  omitted 
to  mention  the  place  where  the  acknowledgment  was  taken,  it  appearing 
by  affidavit  that  the  acknowledgment  was  taken  at  that  place.  {,tte  Satin- 
rf<?r«£m,  8C.fi.,N.  S.  93;  6  Jnr.,  N.  S.  1373;  29  Law  J.,C.P.264;  8  W.R. 
417.)  A  statement  in  the  affidavit  of  verification  of  an  acknowledgment 
under  this  statute,  that  it  was  taken  '*  at  Madeira,"  is  sufficiently  precise. 
{Ex  parte  Bvtchinsan,  5  a  B.  499;  5  Dowl.  &  L.  523.) 

The  court  allowed  a  commission  with  the  certificate  of  acknowledgment 
and  affidavit  to  be  received  and  filed,  notwithstanding  the  omission  of  tho 
month  in  the  jurat  of  the  affidavit.  (Re  Van  Ufford,  9  C.  B.,  N.  S.  789.) 
The  certificate  of  acknowledgment  of  a  deed  by  a  married  woman  de- 
scribed her  as  Mary,  the  reputed  wife  of  A.  B.,  othen^'ise  Mary  S.,  spinster; 
she  was  similarly  described  in  the  affidavit  of  verification  and  in  the  deed 
itself.  The  court  directed  their  officer  to  receive  and  file  the  certificate 
and  affidavit  {Ux  parte  IVaneU,  6  C.  B.  498;  17  L.  J.,  C.  P.  110.)  The 
acknowledgment  of  a  deed  by  a  married  woman,  where  the  affidavit,  veri- 
fying such  acknowledgment,  varied  in  its  title  and  commencement  from  the 
form  prescribed  by  the  rule  of  H.  T.,  4  Will.  4,  was  allowed  to  pass ;  the 
affidavit  being  one  upon  which  perjury  could  be  assigned.  {Re  Shaw,  3 
Man.  &  G.  2&.)  The  certificate  of  acknowledgment  of  a  married  womaa 
to  bar  her  dower,  taken  under  a  special  commission,  was  verified  by  aa 
affidavit  written  on  paper,  contrary  to  the  usual  practice  of  the  court,  by 
which  such  documents  are  required  to  be  on  parchment.  It  was  held,  that 
the  affidavit  and  other  documents  might  be  received  and  filed.  (Ex  parte 
'  Carry  17  L.  J.,  C.  P.  107 ;  6  C.  B.  496;  6  Dowl.  &  L.  488.)  An  acknow- 
ledgment of  a  deed  by  a  married  woman  under  this  act  was  taken  in  1842, 
and  the  certificate  and  memorandum  thereof  duly  signed  by  the  commis- 
sioners, but  by  some  inadvertence  on  the  part  of  the  solicitor  employed  in 
the  transaction  there  was  no  affidavit  of  verification  and  the  documents  were 
not  filed.  After  the  lapse  of  thirteen  years  the  court  allowed  the  certificate 
to  be  received  and  filed  upon  an  affidavit  by  the  surviving  commissioner, 
stating  that  it  had  always  been  his  practice,  and  as  he  believed  that  of  his 
co-commissioner,  to  make  all  inquiries  of  the  married  woman  before  taking^ 
her  acknowledgment,  and  that  from  the  circumstance  of  his  having  signed 
the  certificate  and  memorandum,  he  verily  believed  that  all  proper  inquiries 
had  been  made  on  this  occasion,  though,  from  the  lapse  of  time,  he  was 
unable  positively  to  state  what  the  answers  were.  i^Re  Wame,  16  C.  B. 
767.) 

The  court  directed  an  acknowledgment  by  a  married  woman  to  be  filed, 
although  it  was  doubtful  whether  there  was  not  an  erasure  in  the  jurat  of 
the  affidavit  of  acknowledgment,  it  being  certain  that  there  was  a  rasure  in 
it     iRe  Millard,  6  Dowl.  &  L.  86,  C.  P.)    The  court  refused  to  direct  the 
officer  to  receive  a  certificate  and  affidavit  of  an  acknowledgment,  the  affi- 
davit having  an  interlineation  in  an  important  part,  without  anything  to 
denote  that  the  interlineation  had  been  made  before  the  affidavit  was  sworn. 
(Re  Wortkington,  5  C.  B.  511;  Re  Page,  5  Dowl.  &  L.  475.)    The  court 
allowed  a  certificate  of  an  acknowledgment  and  affidavit  of  verification 
(taken  in  New  South  Wales)  to  be  received  and  filed,  notwithstanding  an 
erasure  in  a  maiterial  part  of  the  affidavit,  there  being  satisfactory  evidence 
(by  affidavit)  that  the  erasure  was  made  before  the  acknowledgment  and 
affidavit  were  taken  and  sworn.    (^Re  Single,  15  C.  B.  449.)    It  is  no 
objection  to  the  filing  of  a  certificate  of  acknowl^gment  under  this  act, 
that  the  date  of  the  certificate  is  written  on  an  erasure.    {Anon,,  16  C.  B. 
574.)    The  court  permitted  the  affidavit  verifying  the  notarial  certificate  of 
an  acknowledgment  under  this  act  to  be  received,  notwithstanding  an  erasare 
in  the  jurat,  the  court  being  satisfied  that  there  had  been  a  substantial 
compliance  with  the  statute,  and  the  erasure  having  arisen  from  circum- 
stances over  which  the  parties  had  no  control.   (  Re  Venton,  6  C.  B.,  N.  S. 
287.)    The  jurat  of  on  affidavit  of  the  due  taking  of  an  acknowledgment  at 
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Sydney  had  an  interlineation  in  the  body  of  it,  and  an  erasure  in  the  jurat.    8^4  Will.  4, 
liie  ooart  refoaed  to  allow  it  to  be  filed.    {Re  Tierney^  15  C.  B.  761. )    In     o,  74,  s.  85. 

the  jurat  of  an  affidavit  of  the  dae  taking  of  an  acknowledgment  at  Cal-   • 

CDtta,  the  name  of  one  uf  the  deponents  was  interlined :  it  was  held,  that 
the  affidavit  conld  not  be  received.    {Re  Fagan^  6  C.  B.  436.) 

The  court  permitted  a  certificate  of  acknowledgment  under  this  act  to 
be  filed,  although  the  affidavit  to  excuse  the  want  of  a  notarial  certificate 
(which  was  sworn  by  one  of  the  commissioners  taking  the  acknowledgment, 
snd  was  in  other  respects  sufficient),  erroneously  stated  that  the  affidavit 
verifying  the  certificate  was  sworn  by  the  other  commissioner,  when  in  fact 
it  was  sworn  by  the  deponent  himself.  {Re  Taylor ^  4  Scott,  N.  R.  828;  Re 
Warhurton,  8  Man.  &  6.  633.) 

In  England  and  Wales  the  affidavit  must  be  sworn  before  a  judge  or  be-  Before  whom 
fore  a  commissioner  for  taking  affidavits  in  the  Court  of  Common  Pleas.  affl<i»vit«  must  be 
(Chitty's  Archbold's  Pr.  1624,  12th  ed.)  "'^°™- 

In  ScoUand  and  Ireland  the  affidavit  must  be  sworn  before  a  commissioner  ^iS^f^sooUand 
for  taking  affidavits  in  the  Court  of  Common  Pleas  at  Westminster,  appointed  and  ireiud. 
pursuant  to  the  stat.  8  &  4  Will.  4,  c.  42,  s.  42. 

By  Stat.  3  &  4  Will.  4,  c.  42,  s.  42,  the  superior  courts  of  common  law 
and  equity  at  Westminster  have  the  same  powers  of  granting  commissions 
for  taking  and  receiving  affidavits  in  Scotland  and  Ireland,  to  be  used  and 
read  in  the  same  courts  respectively,  as  they  then  had  in  ^e  counties  in 
England  and  Wales,  and  town  of  Berwick-upon-Tweed,  and  in  the  Isle  of 
Man,  by  virtue  of  the  statutes  then  in  force,  (see  29  Car.  2,  c.  5;  6  Geo.  3, 
e.  60,  8.  2 ;  5  Geo.  4,  c.  106,  ss.  9,  10;  11  Geo.  4  &  1  Will.  4,  c.  76,  s.  18,) 
and  pciBoiis  falsely  swearing  before  persons  so  authorized  are  liable  to  the 
penalties  of  perjury.  In  Scotland  and  Ireland  it  should  therefore  seem 
that  the  affidavit  must  be  sworn  as  required  by  the  Rules  of  Hilary  Term, 
1884,  or  before  a  person  authorized,  under  the  stat  8  &  4  Will.  4,  c.  42, 
8. 42,  to  take  affidavits  in  those  countries. 

An  affidavit  sworn  before  a  commissioner  appointed  by  the  Irish  Court 
of  Common  Pleas  under  55  Greo.  8,  c.  157,  will  not  be  received.  {Re  Anders 
jtm,  2  Soott,  626 ;  2  Bing.  N.  C.  485.)  Where  an  affidavit  was  sworn  before 
a  notary  public  in  the  Hebrides,  it  was  received  on  its  being  shown  that 
there  was  no  commissioner  of  the  court  in  the  Hebrides  or  nearer  than  the 
mainland.    {Re  Sarah  Groom,  17  W.  R.  589.) 

In  France  the  affidavit  may  be  sworn  before  the  consul,  vice-consul,  or  Where  acknovr- 
any  attorney  or  attomies  of  either  of  the  superior  courts  of  Westminster.  ^^J2f "'  *"^'^" 
(Ord.  C.  P.,  Triu.  T.  1834;  vide  Macqueen  on  Husband  and  Wife,  App.  I.,  ""*"• 
p.  22,  1st  ed.) 

In  the  case  of  an  acknowledgment  taken  abroad,  the  court  will  not  dis- 
pense with  an  affidavit  of  verification,  sworn  and  authenticated  according 
to  the  local  law,  unless  it  be  distinctly  shown  that  great  inconvenience  would 
result  from  a  strict  adherence  to  the  ordinary  rule.  (Re  Orawfordy  4  C.  B. 
626.)  The  court  refused  to  direct  the  proper  officer  under  3  &  4  Will.  4, 
c  74,  to  receive  and  file  an  acknowledgment,  where  the  affidavit  of  verifi- 
cation was  sworn  before  the  British  minister  at  Florence,  it  not  appearing 
that  there  was  any  difficulty  in  getting  it  sworn  before  some  properly  con- 
atitnted  authority  at  that  place.  {Re  Baroness  Dunsany,  7  C.  B.  119.) 
The  court  refused  to  allow  a  certificate  of  acknowledgment  taken  in  Ontario 
nnder  this  act  to  be  filed,  when  the  affidavit  of  verification  purported  to  be 
sworn  before  J.  S.,  an  attorney  of  the  supreme  court.  The  affidavit  must  Affldftvit  muy  be 
be  sworn  before  a  magistrate,  and  bis  authority  to  administer  oaths  certified  ■^*^\**,'°™  ^ 
by  a  notaiy  public.  {Re  Woodman,  1 1  C.  B.,  N.  S.  630.)  There  being  suffi-  J^orUy  u  ce?!* 
cient  upon  tne  documents  reasonably  to  satisfy  the  court  that  the  commis-  ufled  by  nuury. 
sion  has  been  bond  fide  executed,  the  court  permitted  them  to  be  received, 
though  the  notarial  certificate  did  not  in  terms  verify  the  signature  of  the 
justices  of  the  peace  before  whom  the  affidavit  of  verification  purported  to 
be  sworn.  {Re  Foster,  5  C.  B.,  N.  S.  544;  28  Law  J.,  C.  P.  138.)  It  is  no 
objection  that  the  notarial  certificate  is  on  paper  instead  of  parchment. 
iRe  Cock,  5  C.  B.,  N.  S.  548;  28  Law  J.,  C.  P.  188;  JBx parte  Carr,  ante, 
p.  390.) 

It  was  decided  that  a  British  consul  at  a  foreign  port  has  authority  under  Consols. 
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consul  to  administer  an  oath  whenever  the  same  shonld  be  required,  and  to 
do  all  such  notarial  acts  as  a  notary  public  may  do,)  to  certify  as  to  the 
handwriting  an  authority  of  the  party  before  whom  is  sworn  the  affidavit 
verifying  the  certificate  of  taking  an  acknowledgment  of  a  married  woman 
(abroad),  nnder  this  act.  i^Re  Barber,  2  Scott,  436;  2  Bing.  N.  C.  268; 
4  Dowl.  P.  C.  640.)  Although  a  British  consul  in  a  foreign  country  has 
not  power,  per  te,  to  administer  oaths  of  verification  of  the  proceedings 
before  a  commission  nnder  this  act,  yet  if  a  notary  public  in  the  foreign 
country  certify  that  by  the  laws  of  that  country  the  British  consul  haa 
power  to  admmister  an  oath,  an  affidavit  of  verification  made  before  the 
consul  will  be  received.  {Ex  parte  ffutchifuton,  5  Dowl.  &  L.  623;  5  C.  B. 
499.)  The  court  allowed  an  acknowledgment  to  be  received  and  filed  under 
this  act,  where  the  affidavit  verifying  the  same  was  sworn  before  "  the  pro- 
yisioniJ  British  consul  for  the  Society  Islands,"  it  appearing  that  there  was 
no  notary  or  any  other  official  person  before  whom  it  could  be  sworn  withia 
many  hundred  miles.  {Re  Darling^  2  G.  B.  847.)  The  court  dispensed 
with  the  notarial  certificate  in  the  case  of  an  acknowledgment  taken  at  Corf  a 
nnder  this  act,  it  being  sworn  that  there  was  no  English  notary  resident  in 
the  isUnd.    {Re  Hurst,  15  G.  B.  410.) 

By  statute  18  &  19  Vict.  c.  42,  ss.  1,  2,  3,  oaths  may  be  administered  by 
ambassadors  and  other  officers  exercising  their  functions  in  any  foreign 
country,  and  by  consuls  exercising  their  functions  in  any  foreign  place. 
Affidavits  taken  before  such  ambassadors,  &c,  may  be  used  in  the  courts  in 
the  United  Kingdom.  Documents  are  to  be  evidence  without  proof  of  seal 
or  signature  of  ambassador  or  other  official  person.  A  notarial  certificate  is 
not  required  when  the  affidavit  is  sworn  before  any  British  diplomatic 
minister  or  consular  agent  authorized  by  the  last  act 

Prior  to  the  passing  of  the  last  act,  an  affidavit  sworn  before  the  British 
consul  at  Paris,  to  obtain  an  order  to  dispense  with  the  concurrence  of  the 
husband  of  a  married  woman  under  the  91st  section  of  this  act,  was  not 
admissible.    {Re  Cooper,  16  C.  B.  225.) 

See  further  as  to  affidavits  sworn  abroad,  Chitty's  Archbold's  Pr.  1625, 
12th  ed. 

The  court  directed  the  officer  to  receive  an  affidavit  verifying  the  certifi- 
cate of  an  acknowledgment  by  a  married  woman,  nnder  this  act,  made  by 
a  notary  public  at  CarLsruhein  Germany,  the  commissioner  himself  declining 
to  make  the  affidavit.  (R^  Peartall,  2  Scott,  N.  R.  188;  1  Man.  &  G.  973; 
9  Dowl.  P«  C.  46.)  An  affidavit  of  a  married  woman's  acknowledgment  of 
a  deed  in  foreign  parts  was  admitted,  on  showing  that  affidavits  are  not 
usually  signed  at  Hamburg.  {Ex parte  Birch,  4  Bing.  N.  C.  894.)  In  re 
Eady,  (6  Dowl.  615,)  it  was  held,  than  an  affidavit  made  in  Germany,  veri- 
f  ving  the  certificate  of  acknowledgment  of  a  married  woman  resident  in 
that  country,  should  be  made,  not  before  the  British  consul,  but  before  a 
native  court.  It  was  also  held  to  be  no  objection  to  the  affidavit  that  it  was 
originally  in  the  German  language,  if  it  were  translated,  and  the  translation 
verified  by  a  notary.  The  oath,  too,  might  likewise  bo  administered  in 
Oerman,  if  it  were  interpreted  to  the  deponent. 

Where  an  acknowledgment  of  a  mamed  woman  was  taken  at  Milan,  the 
court  allowed  a  certified  copy  of  an  act  of  the  Imperial  Royal  C^vil  Tribunal 
of  that  city  to  be  received  and  filed  in  lieu  of  the  affidavit  verifying  the 
certificate  of  the  commissioners  upon  the  production  of  an  affidavit  from  a 
competent  party,  showing  that  by  the  law  of  that  country  depositions  on 
oath  are  always  deposited  amongst  the  records  of  the  court,  and  that  oflSce 
or  certified  copies  only  are  delivered  out  to  the  parties.  {Re  ClericettL 
16  C.  B.  762.) 

An  affidavit  verifying  the  due  taking,  in  Russia,  of  the  acknowledg- 
ment of  a  deed  by  a  married  woman,  mnde  before  the  British  consul,  was 
held  sufficient ;  it  having  been  stated  in  the  notarial  certificate,  made  in  a 
former  case,  that  the  laws  of  Russia  do  not  grant  authority  to  any  magis- 
trate to  administer  oaths  to  any  person  whatever.  {Davy  v.  Maltwood^  2 
Man.  &  G.  424;  Ex  parte  Bay  ley  or  Daly,  2  Scott,  N.  R.  828;  9  Dowl. 
P.  C.  380;  Re  Barber,  4  lb,  640;  Re  Eady,  6  lb.  615.)  The  court  directed 
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an  acknowledgment  nnder  3  &  4  Will.  4,  c.  74,  s.  79,  to  be  received  and    8  <^  4  Will.  4, 
filed  under  sect.  85,  where  the  affidavit  verifying  the  certificate  of  the      o,  74, «.  85, 

commissioDers  was  sworn  before  A.  B.,  "  minister  of  the  British  chapel  at    

Moscow,"  it  being  deposed  to  in  an  affidavit  by  the  secretary  of  the  Rossia 
companj  in  London,  that  A.  B.  was  in  the  habit  of  administering  oaths 
to  British  snbiects  there,  and  certified  bj  two  merchants  at  Moscow  that 
there  was  no  English  notary  public  or  British  consul  or  vice-consul  within 
400  miles  of  that  city.    {Re  Pickersgill,  6  Man.  &  G.  250;  6  Scott,  N.  R. 

8310 

The  affidavit  verifying  the  acknowledgment  of  a  married  woman,  taken  America, 
in  Philadelphia,  commenced  as  follows: — "Be  it  remembered,  that  on  the 
10th  December,  1840,  came  before  me  J.  B.,  Esq.,  alderman  of  Philadelphia, 
&C.,  J.  S.,  &c.,  and  in  due  coarse  of  law  deposed  and  swore,  &c."  It  then 
proceeded  in  the  form  of  an  affidavit,  was  subscribed  by  the  deponent,  and 
was  accompanied  by  the  usual  notarial  certificate.  The  court  directed  the 
affidavit  to  be  received,  although  it  was  not  in  exact  compliance  with  the 
mle  of  H.  T.,  4  WiU.  4.  (Ex  parte  Shaw,  9  Dowl.  P.  C.  839.)  The 
court  refused  to  file  the  certificate  of  an  acknowledgment  by  a  married 
woman,  resident  in  America,  verified  by  an  affidavit  made  before  a  notary 
public,  without  an  affidavit  that  notaries  public  are  the  proper  officers  for 
taking  affidavits  in  America;  and  also  as  to  the  identity  of  the  commis- 
sioners. {Anon.,  3  Jur.,  125;  S.  C,  nom.  Bx  parte  Mann,  7  Scott,  142; 
6  Bing.  N.  C.  226;  Be  Price,  1 7  C.  B.  708.)  But  where  there  was  a  certi- 
ficate of  the  secretary  of  state  of  Wisconsin  to  the  effect  that  in  that  state 
a  notary  public  is  officially  authorized  to  administer  oattis,  an  affidavit 
made  before  a  notary  public  was  received.  (^JRe  Cooper,  18  C.  B.,  N.  S. 
220;  13  W.  R.  292.)  Upon  an  acknowledgment  of  a  conveyance  by  a  mar- 
ried woman  taken  in  a  township  of  Pennsylvania,  the  court,  in  lieu  of 
notarial  certificate,  received  a  certificate  of  an  officer  describing  himself  as 
*'  the  prothonotary  and  clerk  of  the  Court  of  Common  Pleas  in  and  for 
Centre  County,  Pennsylvania,"  it  being  sworn  that  there  was  no  notary 
public  within  eighty  miles  of  the  place.  (Re  IVay,  6  Man.  &  G.  1046;  7 
Scott,  N.  R.  999.)  The  court  allowed  a  special  commission  for  taking  the 
acknowledgment  in  America,  the  certificate  of  the  taking  thereof  and  the 
affidavit  of  verification  to  be  filed  pursuant  to  this  section,  notwithstanding 
that  there  was  a  slight  defect  in  that  part  of  the  affidavit  which  negatived 
the  interest  of  the  commissioners,  and  that  the  jurat  did  not  show  where 
the  affidavit  was  sworn.    (Re  Chandler,  I  C.  B.,  N.  S.  328.) 

An  acknowledgment  by  a  married  woman  was  taken  before  commis-  British  Colonies, 
sioners  in  India,  pursuant  to  the  provisions  of  this  act,  and  an  affidavit  to  India, 
that  effect  Was  sworn  before  a  magistrate  having  competent  authority.  A 
person,  describing  himself  as  major-general,  certified  that  the  affidavit  had 
been  so  sworn,  and  that  the  authority  was  competent,  and  stated  that  there 
was  no  notary  at  the  place.  On  affidavits  of  the  general's  handwriting 
and  rank,  the  court  held  the  certificate  sufficient.  (Re  Daly,  17  L.  J., 
C,  P.  1 ;  6  C.  B.  128;  5  Dowl.  &  L.  333. )  The  court,  under  very  peculiar 
circumstances,  dispensed  with  a  notarial  certificate,  and  received  an  affi- 
davit sworn  before  a  "  political  agent ;"  the  place  at  which  the  acknow- 
ledgment was  taken  being  a  very  remote  part  of  India,  and  it  appearing, 
though  not  by  affidavit,  that  there  was  no  notary  public,  nor  any  magistrate 
before  whom  an  oath  could  be  taken  within  several  hundred  miles.  (^Re 
Stuhbi,  5  Scott,  N.  R.  327.) 

The  court  refused  to  allow  an  affidavit  and  notarial  certificate  of  an  ao-  Canada, 
knowledgment  to  be  filed,  the  affidavit  purporting  to  be  sworn  before  one 
G.,  a  commissioner  for  taking  affidavits  in  the  Court  of  Qaeen's  Bench, 
Canada  West,  and  the  notary  certifying  him  to  be  a  commissioner  of  that 
eourt,  and  as  such  qualified  to  administer  oaths.  {Re  Street ^  2  C.  B.  364.) 
An  objection  that  an  affidavit  was  sworn  before  *'  J.  K.,  a  solicitor  of  the  New  Zealand. 
Supreme  Court  of  Wellington,  and  a  commissioner  for  taking  affidavits 
there,"  was  insurmountable.    {Re  Smith,  10  C.  B.,  N.  S.  344;  9  W.  R.  656.) 

As  to  affidavits  verifying  certificates  of  acknowledgments  taken  in  any 
part  of  her  Majesty's  dominions,  see  now  the  General  Order  of  the  Court  of 
C.  P.,  13  Jan.  1863,  p.  4,0i,pott, 
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3  #  4  WiU.  4, 
0.  74,  #.  86. 

On  filing  oertiA- 
Gate,  tbe  deed,  by 
relation,  to  take 
effect  bxHn  time 
of  aeknowledg- 
inenfc. 


Abolition  of  FineM  and  Recoveries, 

Effect  of  filing  Certificate^  relation  back. 

86.  When  the  certificate  of  the  acknowledgment  of  a  deed 
hj  a  married  woman  shall  be  so  filed  of  record  as  aforesaid,  the 
deed  so  acknowledged  shall,  so  far  as  regards  the  disposition, 
release,  surrender  or  extinguishment  thereby  made  bj  any  mar- 
ried woman  whose  acknowledgment  shall  be  so  certified  con- 
cerning any  lands  or  money  comprised  in  such  deed,  take  effect 
fVom  the  time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  such  certificate  as  aforesaid  shall  have  relation  to  such 
acknowledgment  {d). 

(J)  A  deed  executed  by  a  married  woman  to  pam  real  estate,  and  in- 
dorsed with  a  memorandam  of  acknowledgmeDt  before  a  jndge,  nnder  the 
84th  section  of  this  act,  is  not  elfectaal  unless  a  certificate  of  that  acknow- 
ledgment be  filed  of  record  in  the  Court  of  Common  Pleas  as  required  by 
this  section.  {Jolly  v.  Handcock,  7  £xch.  820;  22  Law  J.,  £xch.  88. 
See  Sharpe  y.  JFby,  L.  R,  4  Ch.  35.) 

The  obvious  meaning  of  this  section  is  this :  the  certificate,  when  filed, 
is  to  haye  relation  back  to  the  date  of  the  acknowledgment,  when  it  shall 
itself  take  effect ;  but  if  the  certificate  be  not  filed,  that  then  the  acknow- 
ledgment shall  not  hare  any  effect  whatever.  It  is  clear,  that  the  legisla- 
ture passed  this  statute  for  the  purpose  of  enabling  married  women  to 
perform  certain  acts  which  are  to  be  considered  as  valid  only  when  done  in 
a  certain  prescribed  manner  ;  and  further,  that  the  fact  of  those  acts  having 
been  done  in  the  manner  required  is  also  to  be  recorded.  {Jolly  v.  Hand^ 
eock,  7  £xch.  824.) 


Tbe  officer  with 
wfaom  tbe  oertifl- 
catee  are  lodged 
to  make  an  Index 
of  the  same. 


Officer  t)  deliva 
a  oopj  of  oertlfl- 
cate  filed,  which 
shall  be  evidence. 


Chief  Justice  of 
CommoD  Pleas  to 
appoint  tbe  officer 
with  whom  the 
oertlflcates  shall 
be  lodged;  and 
the  ooDtt  to  make 
orders  ioachlng 
the  examination, 


Index  of  Certificates. 

87.  The  oflScer  of  the  Court  of  Common  Pleas,  with  whom 
such  certificates  as  aforesaid  shall  be  lodged,  shall  make  and 
keep  an  index  of  the  same,  and  sach  index  shall  contain  the 
names  of  the  married  women  and  their  husbands  alphabetically 
arranged,  and  the  dates  of  such  certificates  and  of  the  deeds  to 
which  the  same  shall  respectively  relate,  and  such  other  par- 
ticulars as  shall  be  found  convenient ;  and  every  such  certificate 
shall  be  entered  in  the  index  as  soon  as  may  be  afler  such  cer- 
tificate shall  have  been  filed. 

Copies  of  Certificate — Evidence. 

88.  After  the  filing  of  any  such  certificate  as  aforesaid,  the 
officer  with  whom  the  certificate  shall  be  lodged  shall  at  any 
time  deliver  a  copy,  signed  by  him,  of  any  such  certificate  to 
any  person  applying  for  such  copy  ;  and  every  such  copy  shall 
be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  such  certificate  shall  refer. 

Power  of  Court  of  Common  Pleas  defined. 

89.  The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
at  Westminster  shall  from  time  to  time  appoint  the  person  who 
shall  be  the  officer  with  whom  such  certificates  as  aforesaid 
shall  for  the  time  being  be  lodged,  and  may  remove  him  at 
pleasure ;  and  the  Court  of  Common  Pleas  at  Westminster 
shall  also  from  time  to  time  make  such  orders  and  regulations 
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as  the  court  shall  think  fit,  touching  the  mode  of  examination   3^4  Will.  4, 
to  be  pursued  by  the  commissioners  to  be  appointed  under  this     g.  74, »,  89. 
act,  and  touching  the  particular  matters  to  be  mentioned  in  memonndnmB, 
Buch  memorandums  and  certificates  as  aforesaid,  and  the  affi-  2JJ}?^*  *"" 
davits  verifying  the  certificates,  and  the  time  within  which  anj 
of  the  aforesaid  proceedings  shall  take  place,  and  touching  the 
amount  of  the  fees  or  charges  to  be  paid  for  the  copies  to  be  de- 
livered bj  the  clerks  of  the  peace  or  their  deputies,  or  by  the 
officer  of  the  said  court,  as  hereinbefore  directed,  and  also  of 
the  fees  or  charges  to  be  paid  for  taking  acknowledgments  of 
deeds  and  for  examining  mamed  women,  and  for  the  proceed- 
ings, matters  and  things  required  by  this  act  to  be  had,  done,  and 
executed  for  completing  and  giving  effect  to  such  acknowledg- 
ments and  examinations. 

The  25  &  26  Vict.  c.  96,  enacts,  that  the  officer  appointed  under  tbe  25  &  36  Vict, 
last  section  and  his  saccessors,  shall  respectivetj  from  and  after  the  7th  ^*  ^^' 
of  Angnst,  1862,  hold  snch  office  and  appointment  daring  good  behaviour.  ^S^J%!^^%^aA 

2.  Provided  always,  that  the  said  officer  and  his  saccessors  shall  hold  the  behaviour";*  ^^^'^ 
said  office  subject  to  any  regulations  which  may  be  hereafter  made  by  par-  ^^  guMect  to 
liament  concerning  the  same  or  the  duties  thereof;  and  in  the  event  of  any  regulations 
such  office  being  abolished,  or  of  the  duties  thereof  being  transferred  or  which  may  be 
altered  by  any  act  to  be  hereafter  passed,  or  of  any  alteration  being  made  ?"2?2^[^^ 
by  competent  authority  in  the  fees,  emoluments,  or  remuneration  to  be    ^  ^ 

allowed  to  such  officer,  the  said  officer  and  his  successors  shall  not  be  en> 
titled  to  make  any  claim  to  compensation  which  he  or  they  woald  not  have 
been  entitled  to  make  if  this  act  had  not  passed. 


Disposition  of  Equitable  Interests  in  Copyholds. 

90.  In  every  case  in  which  a  husband  and  wife  shall,  either  a  married  woman 
in  or  out  of  court,  surrender  into  the  hands  of  the  lord  of  the  JS^taS  on*the 
manor  any  lands  held  by  copy  of  court  roll,  parcel  of  the  manor,  •«'«nder  of  an 
and  in  which  she  alone,  or  she  and  her  husband  in  her  right,  ^  oopyh^ousfaa 
may  have  an  equitable  estate,  the  wife  shall,  upon  such  surrender  "^^^42!^ 
being  made,  be  separately  examined  by  the  person  taking  the 
surrender  in  the  same  manner  as  she  would  have  been  if  the 
estate  to  which  she  alone,  or  she  and  her  husband  in  her  right, 
may  be  entitled  in  such  lands  were  an  estate  at  law  instead  of 
a  mere  estate  in  equity ;  and  every  such  surrender,  when  such 
examination  shall  be  taken,  shall  be  binding  on  the  married 
woman  and  all  persons  claiming  under  her ;  and  all  surrenders 
heretofore  made  of  lands  similarly  circumstanced,  where  the 
wife  shall  have  been  separately  examined  by  the  person  taking 
the  surrender,  are  hereby  declared  to  be  good  and  valid  (e). 

(jb)  a  feme  covert  who  surrenders  copyhold  lands  ought  previously  to 
be  examined  separately  from  her  husband  by  the  steward  of  the  manor, 
although  by  special  custom  such  examination  may  be  made  before  two 
customary  tenants.  {Driver  d.  Berry  v.  Thompson,  4  Taunt.  298.  See 
1  Watk.  on  Cop.  by  Gov.  89.)  A  custom  in  a  manor  required  that  the  con- 
sent of  the  husband  to  tiie  surrender  by  his  wife  should  be  expressed  in  the 
sarrender  and  admission.  A  surrender  was  made  by  the  wife  at  a  general 
court,  and  the  husband  was  present  at  that  court,  but  in  the  sarrender  his 
consent  was  not  expressed ;  it  was  held,  that  the  sarrender  was  inoperative 
and  that  the  court  could  not  infer  from  circumstances  that  the  husband's 
consent  had  been  given.   It  seems  that  such  a  surrender  would  not  be  good 
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8  J^  4  Will  4  ^^^^  ^^  ^^®  hnsband  were  divested  of  all  property  at  the  time.  (^Doe  d. 
c  74  #  90  '  Shelton  v.  SheUon,  4  Nev.  &  M.  857;  3  Ad.  &  Ell.  265;  1  llarr.  &  WoL 
— ^ — *— — '—  287.) 

It  seems  that  a  special  custom  may  authorize  a  surrender  by  the  wife 
alone,  with  the  assent  of  the  husband.  {Taylor  v.  Phillipt,  1  Ves.  sen. 
229;  1  Watk.  on  Cop.  64.)  Bnt  a  custom  for  the  wife  to  dispose  of  her 
copyhold  estate  by  surrender  without  the  husband's  assent  is  oad.  {Ste^ 
rem  y.  Tyrrell,  2  Wils.  1.  See  White  y.  DHvery  4  Taunt.  294;  Doe  d. 
Nethercote  v.  Bartle,  6  B.  &  Aid.  492.) 

It  was  held,  that  a  surrender  of  a  copyhold  estate,  to  which  b.  feme  covert 
was  entitled,  after  secret  examination  by  the  steward,  to  the  use  of  her 
husband,  in  his  presence  and  with  his  consent,  testified  by  his  immediate 
admittance,  was  yalid.  {Scamon  y.  Mam,  8  Bing.  378;  &  (7.,  II  Moore, 
243.) 

A  surrender  by  the  wife  of  a  copyholder  with  his  consent,  and  after  having 
been  separately  examined,  to  the  use  of  a  purchaser  from  the  assignees  of 
the  husband,  who  had  become  bankrupt,  was  held  effectual  to  bar  her  right 
of  freebench,  if  any  such  existed  by  special  custom,  although  at  the  time 
of  such  surrender,  the  purchase  not  having  been  completed,  the  purchaser 
bad  not  any  legal  estate  in  the  premises.  (  Wood  v.  Lambirthf  I  Phill. 
C.  C.  8.)  oee,  further,  Scriven  on  Copyholds,  108, 6th  ed.  As  to  whether, 
previously  to  this  act,  a  married  woman  could  have  conveyed  an  equitable 
interest  in  copyholds  by  fine,  see  Scriven,  65,  6th  ed. 


Coart  of  ComnMm 
Pleas,  in  the  case 
of  a  husband 
being  lunatic,  &o. 
may  dispense 
with  his  concar- 
renoe,  except 
where  the  Lord 
Chancellor  or 
other  persons 
entrusted  with 
lunatics,  or  the 
Court  of  Chancery, 
shall  be  the  pro- 
tector of  a  settle- 
ment In  lieu  of 
the  husband. 


Dispensation  with  Husbantfs  Concurrence. 

91.  Provided  always,  and  be  it  further  enacted,  that  if  a 
husband  shall  in  consequence  of  being  a  lunatic,  idiot,  or  of 
unsound  mind,  and  whether  he  shall  have  been  found  such  bj 
inquisition  or  not,  or. shall  from  any  other  cause  be  incapable  of 
executing  a  deed,  or  of  making  a  surrender  of  lands  held  bj 
copy  of  court  roll,  or  if  his  residence  shall  not  be  known,  or  he 
shall  be  in  prison,  or  shall  be  living  apart  from  his  wife,  either 
by  mutual  consent  or  by  sentence  of  divorce,  or  in  consequence 
of  his  being  transported  beyond  the  seas,  or  from  any  other 
cause  whatsoever,  it  shall  be  lawful  for  the  Court  of  Common 
Pleas  at  Westminster,  by  an  order  to  be  made  in  a  summary 
way  upon  the  application  of  the  wife,  and  upon  such  evidence 
as  to  the  said  court  shall  seem  meet,  to  dispense  with  the  con- 
currence of  the  husband  in  any  case  in  which  his  concurrence 
is  required  by  this  act  or  otherwise ;  and  all  acts,  deeds,  or  sur- 
renders to  be  done,  executed,  or  made  by  the  wife  in  pursuance 
of  such  order  in  regard  to  lands  of  any  tenure,  or  in  regard  to 
money  subject  to  be  invested  in  the  purchase  of  lands,  shall  be 
done,  executed,  or  made  by  her  in  the  same  manner  as  if  she 
were  a  feme  sole,  and  when  done,  executed,  or  made  by  her 
shall  (but  without  prejudice  to  the  rights  of  the  husband  as  then 
existing  independently  of  this  act)  be  as  good  and  valid  as  they 
would  have  been  if  the  husband  had  concurred  {^f) :  provided 
always,  that  this  clause  shall  not  extend  to  the  case  of  a  married 
woman  where  under  this  act  the  Lord  High  Chancellor,  Lord 
Keeper  or  Lords  Commissioners  for  the  custody  of  the  great 
seal,  or  other  the  person  or  persons  intrusted  with  the  care  and 
commitment  of  the  custody  of  the  persons  and  estates  of  persons 
found  lunatic,  idiot,  and  of  unsound  mind,  or  his  Majesty's  High 
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Court  of  Chancery,  shall  be  the  protector  of  a  settlement  in  lieu   3^4  Will,  4, 
of  her  husband.  <?.  74,  #.  91. 

(/)  This  section  gives  no  anthoritj  to  the  court  to  grant  an  order  dis- 
pensing -with  the  concarrence  of  a  hosband  in  the  sale  or  conyevance  of 
the  wife's  land,  unless  the  land  is  actually  contracted  to  be  sola  or  con- 
Teyed.    {Re  Graham,  13  W.  R  782  ;  19  C.  B.,  N.  8.  870.) 

Upon  a  motion  on  the  part  of  a  married  woman  to  convey  her  interest  Hiuband  of  nn- 
in  property  without  the  concarrence  of  her  husband,  on  the  ground  that  he  >oiiiid  mind, 
is  of  unsound  mind,  the  affidavit  must  show  in  distinct  terms,  or  by  neces- 
sary inference,  that  the  husband  is  a  lunatic  at  the  time  of  the  applieation, 
{lie  Turnery  3  C.  B.  166.)  The  court  refused  to  act  upon  an  affidavit 
merely  stating  that  the  husband  and  wife  were  living  apart,  and  that  the 
former  was  in  a  very  nervous  and  excitable  state,  and  that  it  was  believed 
that  it  would  bo  very  difficult,  if  not  wholly  impossible,  to  procure  the 
execution  by  him  of  any  deed  or  other  legal  instrument,  but  required  an 
affidavit  showing  an  effectoal  application  to  him  for  the  purpose.  (He 
Murphy,  6  Scott,  N.  B.  166;  4  Man.  &  G.  636.) 

Upon  the  affidavit  of  a  married  woman  that  her  husband  had  absconded  Hosband  abrcMuL 
in  1831,  after  committing  an  act  of  bankruptcy,  had  never  been  heard  of 
since,  but  was  believed  to  be  in  America,  leave  was  granted  for  her  to  pass 
her  life  interest  in  certain  freehold  property,  pursuant  to  the  77th  and  9l8t 
sections  of  this  act  {Ex  parte  Mary  Gill,  1  Bing.  New  Bep.  168.  See 
Cruise's  Dig.  vol  viL  p.  1, 4th  ed.)  The  Court  of  Common  Pleas  authorized 
Kfeme  corert  to  convey  her  copyhold  property,  her  husband  having  resided 
abroad  for  more  than  twenty  years  with  another  woman.  (  £x  parte  Shirley, 
5  Bing.  N.  S.  226;  7  Dowl.  P.  C.  258.)  In  support  of  an  application  for 
an  order  to  dispense  with  the  concurrence  of  the  husband  of  a  married 
woman  to  the  deeds  of  conveyance  of  certain  property,  under  this  section,  it 
was  sworn  that  the  husband  had  absconded  from  home,  and  had  since  sailed 
for  Port  Phillip;  that  since  the  departure  of  the  ship,  his  wife  had  heard 
nothing  of  him,  and  that  she  believed  him  to  be  on  his  said  voyage  ;  that 
her  husband  had  been  made  a  bankrupt,  and  that  her  interest  in  the  pro- 
perty in  question  passed  to  his  assignees ;  and  also,  that,  her  husband 
having  sold  the  property,  she  was  desirous  of  completing  the  conveyance ; 
held  sufficient  ( Bx  parte  Stone,  9  Dowl.  P.  C.  843.)  The  court  granted 
leave  to  take  tl)e  acknowledgment  of  a  married  woman  without  me  con- 
currence of  her  husband,  under  sections  75  and  91  of  this  act,  where  it 
appeared  that  the  parties  lived  together  only  seventeen  weeks  after  mar- 
riage, in  1829,  when  the  husband  went  away,  and  the  wife  after  many 
inquiries  was  not  able  to  find  him.  {Anon.,  2  Jurist,  945,  C.  P.)  The 
court  refused,  in  1847,  to  dispense  with  the  concurrence  of  a  husband,  upon 
an  affidavit  merely  stating  that  he  entered  a  government  steamer  in  January, 

1844,  and  that  the  last  the  wife  had  heard  of  him  was,  that  in  January, 

1845,  he  was  on  board  another  government  steamer  at  New  Zealand;  and 
that  she  believed  it  was  his  intention  never  to  return.  {Ex parte  Oilmore, 
3  Com.  B.  967.)  The  court  will  not  grant  a  rule  to  enable  a  married  woman 
to  execute  a  conveyance  without  her  husband's  concurrence,  upon  the  mere 
statement  that  the  husband,  a  seaman,  has  gone  abroad,  and  has  not  been 
heard  of  for  some  years,  and  that  the  wife  has  been  informed  that  he  is 
dead.  The  affidavit  must  show  some  reasonable  ground  for  presuming  the 
statement  to  be  true.    {Ex  parte  Taylor,  7  C.  B.  1.) 

To  warrant  the  court  to  make  an  order,  under  this  section,  to  dispense 
with  the  concurrence  of  the  husband  in  the  conveyance  of  the  wife's  pro- 
perty, on  the  ground  of  his  being  beyond  the  seas,  it  must  be  shown  that 
he  has  absented  himself  under  such  circumstances  as  to  induce  the  court  to 
infer  that  he  has  no  intention  to  return  to  this  country.  {Be  Squire*,  17 
C.  B.  176.)  An  order  will  not  be  granted  when  it  appears  that  the  husband 
is  in  correspondence  with  the  wife,  and  remitting  sums  of  money  for  her 
sopport,  however  small.    {lb.') 

By  a  marriage  settlement  made  in  1844,  the  freehold  property  of  the  in- 
tended wife  was  conveyed  to  trustees  upon  trost  to  permit  the  husband  to 
receive  the  rents  during  coverture,  or  until  the  wife  should  by  writing 
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Tlnsband  and 
wite  aepamted. 


h 


3^4  WUl.  4y    under  her  hand  otherwise  direct  or  appoint,  and  after  each  direction  or 

0,  74,  #.  91.      appointment,  npon  trost  for  the  separate  nse  of  the  wife.    The  deed  also 

*  contained  a  power  of  sale  to  be  exercised  by  the  tmstees  "  at  the  request 

and  bj  the  direction  of  the  hnsband  and  wife  during  their. joint  lives,"  in 
writing.  The  husband  received  the  rents  and  {>rofit8  down  to  1851,  when 
the  wife  exercised  her  nower  of  appointment  directing  the  trustees  to  re- 
ceive the  rents  and  profits,  and  to  apply  them  to  her  separate  nse.  In  1852, 
the  hnsband  went  to  Australia  and  had  not  been  heard  of  since  December, 
1857,  when  he  was  at  Geelong  ;  and  the  wife  deposed  to  her  belief  that  he 
would  never  return  to  this  country.  The  court  refused  to  dispense  with 
the  concurrence  of  the  husband  in  the  conveyance  of  the  property  under 
this  section,  it  also  appearing  that  no  application  had  been  made  to  him  to 
concur.  {Re  Eden,  6  C.  B.,  N.  S.  232  ;  28  Law  J.,  C.  P.  4.)  The  court 
made  an  order,  under  this  section,  upon  an  aflSdavit  stating,  that,  having 
fallen  into  distressed  circumstances,  the  hnsband,  about  tfve  months  before, 
left  England  for  Australia,  with  the  intention  of  never  returning,  and  that 
he  had  ever  since  been  living  separate  and  apart  from  his  said  wife. 
{Re  KeUey,  16  C.  B.  197.) 

An  order  that  a  married  woman  might  be  at  liberty  to  make,  without  the 
concurrence  of  her  husband,  a  disposition  of  lands  to  which  she  was  entitled 
as  tenant  in  tail  in  possession,  and  tenant  in  fee  simple,  was  made  on 
affidavit  that  the  wife  was  entitled  to  the  property,  that  she  and  her  hus- 
band lived  separate  from  each  other,  and  that  he  had  been  found  a  lunatic 
by  inquisition  in  1833.  {Ex  parte  Thottiat,  4  Moore  &  Scott,  331.)  So  an 
order  for  dispensing  with  the  husband's  concurrence  was  made  on  affidavit, 
statins;  ihe  marriage  in  1816;  that,  in  1820,  the  husband  left  his  wife,  and 
that  she  had  never  heard  of  or  received  any  information  respecting  him  since, 
and  that  his  present  residence  was  altogether  unknown  to  her;  that  she  was 
entitled  in  her  own  right  to  the  entirety  of  certain  copyhold  premises,  which 
she  had  been  compelled  to  mortgage;  and  that,  if  the  application  were  not 
granted,  she  wonla  be  liable  to  incur  a  forfeiture.  (  Ex  parte  Shuttleworth, 
4  Moore  &  Scott,  832,  n.  (b).)  An  order  having  been  made  enabling  a 
married  woman  to  dispose  of  property  without  the  concurrence  of  her  hns- 
band, npon  the  usual  affidavit  by  her  that  they  were  living  apart  by  mutual 
consent,  the  court  refused  to  rescind  the  order  after  it  had  been  acted  upon, 
and  the  rights  of  third  parties  had  intervened,  npon  the  application  of  the 
hnsband  who  swore  that  though  he  resided  apart  from  his  wife  (upon  an 
allowance  made  to  him  ont  of  her  separate  estate)  he  occasionally  visited 
and  slept  with  her.    {Re  Rogers,  L.  R.,  1  C.  P.  47.) 

A  husband  being  a  minor  the  court  granted  a  rule  under  this  section  to 
enable  the  wife  to  execute  a  convevance  of  her  separate  property  without 
his  concurrence.  {Re  Haighy  2  C.  B.,  N.  S.  198;  3  Jur.,  K.  S.  871;  26 
Law  J.,  C.  P.  209.)  The  court  granted  an  order  to  dispense  with  the  con- 
currence of  the  hnsband  in  a  conveyance  by  the  wife  of  her  separate  pro- 
perty nnder  this  section,  upon  an  affidavit  showing  that  he  had  absconded 
and  had  not  been  heard  oi  since  the  year  1 837,  although  it  also  appeared 
that  she  had  in  the  meantime  married  again.  {Ex  parte  Yarnall,  17 
C.  B.  189.)  The  court  dispensed  with  the  concurrence  of  the  husband  (who 
was  living  separate  from  his  wife)  in  the  conveyance  of  property  in  which 
the  wife  had  a  separate  interest  under  the  will  of  her  deceased  father,  where 
the  hnsband  had  refused  to  execute  the  deed.  {Re  Perrin,  14  C.  B.  420.) 
The  concurrence  of  the  hnsband,  in  the  conveyance  by  his  wife  of  her 
separate  property,  will  be  dispensed  with,  where  the  parties  are  living  apart 
by  mutual  consent,  and  the  husband  refuses  to  join  in  the  execution  nnless 
part  of  the  purchase-money  is  paid  to  him.  {Re  Woodcock,  I  Man.  &  G., 
N.  S.  487.)  As  to  conveyance  of  separate  property  by  a  married  woman 
when  living  apart  by  a  sentence  of  judicial  separation  without  alimony,  see 
Ex  parte  Andrews,  19  C.  B.,  N.  S.  371.  The  equitable  interest  in  her 
separate  property  can  be  disposed  of  by  a  married  woman  without  her  hus- 
band's concnrrence.    (See  Taylor  v.  Meads,  13  W.  R.  394.) 

In  support  of  an  application  for  a  married  woman  to  be  permitted  to 
convey  her  interest  in  an  estate,  without  the  concurrence  of  her  husband, 
an  affidavit  was  produced,  sworn  by  the  sister  of  the  married  woman,  who 


Wlfe*i  lepante 
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stated  that  the  person  on  whose  behalf  the  application  was  made  was   3  >  4  WiU.  4, 
speechless;  the  coart  refused  to  &;rant  the  application  without  an  affidavit      c.  74,  «.  91. 

that  the  married  woman  herself  had  been  examined.    {Re  Williams,  2   * 

Scott,  N.  R.  120;  1  Man.  &  G.  881 ;  9  Dowl.  P.  C.  72.)  The  court  will  not 
dispense  with  the  affidavit  of  the  married  woman  herself.  {£Jx  parte  Brttoe, 
9  Dowl.  P.  C.  840.)  The  court  refused  to  act  upon  an  affidavit  merely 
stating  that  the  parties  were  living  apart  hj  mutual  consent,  but  required 
an  affidavit  showing  that  an  application  had  been  made  to  the  husband  to 
execute  the  deed,  and  that  he  had  refused  to  do  so.  (^af  parte  Trenery,  1 
C.  B.,  N.  S.  187.)  The  court  will  not  permit  a  married  woman  to  execute 
a  conveyance  under  this  section  without  the  concurrence  of  her  husband, 
where  he  had  refused  to  concur,  upon  an  affidavit  merely  stating  that  the 
wife  had  left  her  husband  in  consequence  of  his  violence,  and  was  living 
apart  from  him.  (Re  Price,  13  C.  B.,  N.  S.  286.)  In  addition  to  an 
affidavit  that  the  parties  were  living  apart  by  mutual  consent,  and  tiiiat  the 
husband  had  been  applied  to  but  had  refused  to  execute  the  conveyance,  the 
court  required  an  affidavit  negativing  the  wife's  receipt  of  any  allowance 
from  her  husband.  {Ex  parte  Jflsh,  9  C.  B.,  N.  S.  716;  Re' Carkurton, 
16  W.  R.  84;  Re  Fletcher,  17  W.  R.  319;  Ex  parte  Robinson,  L.  R., 
4  C.  P.  205.) 

An  order  to  enable  a  married  woman  to  make  a  conveyance  of  her  pro- 
perty without  her  husband's  concurrence,  cannot  be  made  without  an 
affidavit  from  her  negativing  any  communication  from  him.  But  where  a 
delay  until  the  following  term  would  have  caused  great  inconvenience  to 
the  parties,  the  court  gave  directions  for  the  order  to  be  drawn  up  in  vaca- 
tion, on  the  production  of  an  affidavit.    {Re  Hortfall,  8  Man.  &  G.  182.) 

The  affidavit  is  sufficient  if  sworn  (where  the  party  is  residing  abroad) 
before  an  officer,  whom  the  certificate  of  a  notary  public  certifies  to  be  a 
person  empowered  by  law  to  take  affidavits.  {Re  Schiff,  1  Dowl.  &  L. 
911.) 

An  affidavit  describing  the  wife  as  *'  widow"  is  informal.  {In  re  Noy, 
7  Scott,  N.  R.  434.)  The  court  declined  to  receive  an  affidavit  in  which  she 
was  described  as  **  wife  or  widow."  (Re  Anderson,  2  C.  B.,  N.  S.  811.) 
The  affidavit  must  describe  the  deponent  "  as  the  wife  of,  &c.,*'  even  though 
circumstances  are  disclosed,  showing  a  well-grounded  belief  that  the  hus- 
band is  dead.    (Ex parte  Sparrow,  12  C.  B.  334.) 

Where  the  affidavit  referred  to  an  order  of  protection  which  the  wife  had 
obtained  from  a  magistrate,  and  the  original  probate  of  the  will  under  which 
she  claimed,  both  of  which  were  made  "  annexes"  instead  of  exhibits,  the 
court  held  (on  an  application  for  leave  to  disannex  them  before  filing  the 
affidavit)  that  the  documents  must  be  filed  with  the  affidavit,  or  a  fresh 
affidavit  made  and  the  application  renewed.  {Re  Mary  Mrth,  W.  N. 
1872,  p.  220.) 

The  affidavit  must  contain  the  addition  or  description  of  the  husband. 
{Rs  Gardner,  1  C.  B.,  N.  S.  216.) 

The  following  form  of  rule  to  dispense  with  the  husband's  concurrence  Fofrm  of  rale  to 
in  the  conveyance  of  property,  to  which  the  wife  alone  was  entitled,  was  ?^'S?*SJ'*^** 
made  in  Ex  parte  Duffill,  6  Man.  &  G.  878;  6  Scott,  N.  R.  30:— "It  is  SS^     *" 
ordered  that  the  said  Ann  Tanner  Duffill  be  at  liberty,  by  deed  or  sur- 
render, to  dispose  of,  release,  surrender  or  extinguish  all  her  estate  and 
interest  of  and  in  the  hereditaments  and  premises  in  the  said  affidavit  men- 
tioned, to  such  person  or  persons  as  she  may  think  fit,  without  the  concur- 
rence of  her  said  husband,  it  appearing  to  the  court,  by  the  said  affidavit, 
that  the  said  Henry  Holland  Duffill  is  living  apart  from  his  said  wife  by 
sentence  of  divorce."    {lb,) 


XVIIL  Ireland. 

92.  This  act  shall  not  extend  to  Ireland,  except  where  the  inUiuL 
same  is  expressly  mentioned  {g). 
{g)  By  4  &  5  Will.  4,  c.  92,  the  provisions  of  this  act  have  been  extended 
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3^4  Will.  4,  to  Ireland,  with  the  omission  of  sections  4,  5  and  6  {ante,  pp.  309,^310), 
e,  74,  8.  92.      relating  to  lands  held  by  ancient  demesne,  and  sections  60,  61,  62,  68,  64 

(ante,  pp.  360—353),  66,  76,  90,  relating  to  copyholds  (see  ante^  pp.  361, 

368,  395).    The  other  yariations  between  the  two  statutes  have  been 
ab-eady  noticed.    (See  ante,  pp.  297,  320,  326,  341,  363,  364,  367,  369.) 

Hie  clauses  in  4  &  6  Will.  4,  c  92,  with  respect  to  the  disposition  of 
estates  tail  under  bankruptcies,  are  extended  to  proceedings  under  the 
Irish  Bankrupt  and  Insolvent  Act,  1867,  20  &  21  Vict.  c.  60,  s.  340. 

This  act  applies  to  lands  locally  situate  in  the  town  of  Berwick-upon- 
Tweed.    (6  &  7  Will.  4,  c.  103,  8.  6.) 


Oeneral  Rales  of 
Hilary  Term, 


Bales  of  MlchAel> 
mas  Term,  1888, 
revoked. 


One  commissioner 
at  least  mast  not 
be  interested  In 
the  transaction. 


Inquiry  to  be 
made  of  married 
woman  separately 
as  to  the  provision 
to  be  made  for 
her. 


Orders  of  the  Court  op  Common  Pleas,  made  in  pur- 
suance OF  THE  ABOVE  AOT. 

'<  Whereas  it  has  heen  found  expedient  to  make  alterations  in  the 
General  Rules  made  in  Michaelmas  term  last  by  this  Court,  for  the  purpose 
of  carrying  into  effect  the  statute  passed  in  the  3rd  and  4th  years  of  the 
reign  of  his  present  Majesty,  cap.  74,  intituled  '  An  Act  for  the  Abolition 
of  Fines  and  Becoveries,  and  for  the  substitution  of  more  simple  modes  of 
Assurance ;' 

"  And  whereas  it  is  necessary  to  make  Orders  touching  the  amount  of 
the  reasonable  Fees  and  Charges  to  be  taken  by  the  several  persons  ap- 
pointed to  carry  the  powers  of  the  said  act  into  execution;  and  it  will  be 
conyenient  that  all  Uie  Orders  and  Regulations  made  by  the  Court  under 
the  said  act  should  be  contained  in  the  same  rule: 

I.  "  Now  IT  IS  HEREBY  ORDERED,  that  the  Said  General  Rules  be  and 
the  same  are  hereby  revoked;  provided  that  this  present  Rule  shall  not  be 
construed  in  any  respect  to  invalidate  any  proceedings  which,  before  the  1st 
day  of  March  next  ensuing,  shall  have  been  taken,  pursuant  to  the  direction 
of  the  said  Rules  of  Michaelmas  term  last  (a). 

(a)  For  these  rules,  see  9  Bing.  443. 

n.  "  And  it  is  hereby  further  ordered,  that,  where  any  acknow- 
ledgment shall  be  made  by  any  married  woman  of  any  deed  nnder  and  by 
virtue  of  the  said  act,  before  commissioners  appointed  under  the  said  act, 
one  at  least  of  the  said  commissioners  shall  be  a  person  who  is  not  in  any 
manner  interested  in  the  transaction  giving  occasion  for  such  acknowledg- 
ment, or  concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any 
attorney,  solicitor,  or  agent  so  interested  or  concern^  {b), 

(5)  See  the  note  to  sect  79,  ante,  p.  383. 

III.  '*And  it  is  further  ordered,  that  before  the  commisraoners 
shall  receive  such  acknowledgment,  they,  or  in  case  one  of  them  shall  be 
interested  or  concerned  as  aforesaid,  then  such  one  of  them  as  shall  not  be 
so  interested  or  concerned,  do  inquire  of  every  married  woman  separately 
and  apart  from  her  husband  and  from  the  attorney  or  solicitor  concerned 
in  the  transaction,  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  such  deed,  without  having  any  provision  made  for 
her  in  lien  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up  such 
interest:  and  where  such  married  woman  in  answer  to  such  inquiry  shall 
declare  that  she  intends  to  give  up  such  her  interest  without  any  provision, 
and  the  said  commissioners  shall  have  no  reason  to  doubt  the  truth  of  such 
declaration,  and  shall  verily  believe  the  same  to  be  true,  then  they  shall 
proceed  to  receive  the  said  acknowledgment;  but  if  it  shall  appear  to  them 
or  to  such  one  of  them  as  aforesaid,  that  it  is  intended  that  provision  is  to 
be  made  for  any  such  married  woman,  then  the  commissioners  shall  not  take 
her  acknowledgment  until  they  are  satisfied  that  such  provision  has  been 
actually  made  by  some  deed  or  writing  produced  to  them,  or  if  such  provi- 
sion shall  not  have  been  actually  made  before,  then  the  commissioners  shall 
require  the  terms  of  such  intended  provision  to  be  shortly  reduced  into 
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writing,  and  shall  verify  the  same  by  their  dgnatores  in  the  margin,  at  the   8^4  Will.  4, 
foot  or  at  the  hack  thereof  (c),  e.  74. 

((?)  Where  propertjr  is  sold  under  the  compnlsory  provisions  of  an  act  of 
parliament,  this  rule  is  inapplicable.  {Re  Ibtter,  7  C.  B.  120.)  Where 
the  amount  of  the  consideration  which  forms  the  inducement  for  a  married 
woman  to  give  up  her  interest  in  an  estate  was  too  small  (40Z.)  to  form  the 
subject  of  a  settlement,  and  the  arrangement  was  that  the  amonnt  should 
be  paid  to  the  wife,  the  court  allowed  me  acknowledgment  to  be  registered. 
{Ex  parte  Webber,  5  C.  B.  179.)  Where  the  consideration  money  is  to  be 
paid  into  the  hands  of  a  married  woman,  the  commissioner  should  distinct Iv 
ascertain  from  her  that  she  wishes  to  pass  her  property  without  any  provi- 
sion being  made  for  her.  {Re  Bowling,  18  C.  B.,  N.  S.  223.)  The  court 
refused  to  allow  a  certificate  of  acknowledgment  bv  a  feme  covert  to  bo 
filed,  where  it  appeared  from  her  answers  to  the  in(|uirv  of  the  commissioner 
as  to  whether  she  intended  to  give  up  her  interest  in  tne  estate  without  any 
provision  being  made  for  her  in  lieu  thereof,  that  the  consideration  for  her 
consent  was  a  provision  made  for  her  by  her  husband*s  will,  although  it  was 
shown  by  another  affidavit  that  she  perfectly  understood  that  to  be  no  pro- 
vision, inasmuch  as  the  will  was  revocable.  {Re  IHxon,  4  C.  B.  631.)  The 
officer  is  justified  in  declining  to  receive  and  file  an  acknowledgment  of  a 
deed  by  a  married  woman,  conveying  her  interest  in  property,  where  a 
provision  is  made  for  her  in  lieu  of  such  her  interest,  and  the  commissioner 
merely  certifies  that  the  deed  declaring  the  trusts  of  that  provision  "  has 
been  already  engrossed,  and  was  produced  before  him;''  and  the  court  will 
not  make  any  order  on  the  subject  until  they  are  satisfied  that  the  deed  has 
been  duly  executed.    {Re  Dallas,  10  C.  B.,  N.  S.  346;  30  L.  J.,  G.  P.  282.) 

rv.  *'  And  it  is  hebebt  fttbtheb  obdebed,  that  the  affidavit  verify-  Contents  of  a/a- 
ing  the  certificate  to  be  made  pursuant  to  the  said  act,  and  which  certificate  the*4rtwSite' 
shall  be  in  the  form  contained  in  the  said  act,  shall  (except  in  such  cases 
where  the  acknowledgment  shall  be  taken  elsewhere  than  in  England,  Wales, 
or  Berwick-upon-Tweed)  be  made  by  some  practising  attorney  or  solicitor 
of  one  of  the  courts  at  Westminster,  or  of  one  of  the  counties  palatine  of 
Lancaster  or  Durham :  And  that  in  all  cases  it  shall  be  deposed,  in  addition 
to  the  verification  of  the  said  certificate,  that  the  deponent  (or,  if  more  than 
one  person  join  in  the  affidavit,  that  one  or  more  of  the  deponents)  knew 
the  person  or  persons  making  such  acknowledgment;  and  that,  at  the  time 
of  making  sucn  acknowledgment,  the  person  or  persons  making  the  same 
was  or  were  of  full  age  and  competent  understanding;  and  that  one  at  least 
of  the  commissioners  taking  such  acknowledgment,  to  the  best  of  his  (depo- 
nent's) knowledge  and  belief,  is  not  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  the  taking  of  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor, 
or  agent,  so  interested  or  concerned:  And  that  the  names  and  residences  of 
the  said  commissioners,  .and  also  the  place  or  places  where  such  acknow- 
ledgment or  acknowledgments  shall  be  taken,  shall  be  set  forth  in  such 
affidavit:  And  that  previouslv  to  such  acknowledgment  being  taken,  the 
deponent  had  inquired  of  such  married  woman  (or  if  more  £an  one,  of 
each  of  such  married  women)  whether  she  intended  to  give  up  her  interest 
in  the  estate  to  be  passed,  and  also  the  answer  given  thereto;  and  where  any 
sach  married  woman,  in  answer  to  such  inquiry,  shall  declare  that  she  in- 
tends to  give  up  her  interest  without  any  provision,  the  deponent  shall  state 
that  he  has  no  reason  to  doubt  the  truth  of  such  declaration,  and  he  verily 
believes  the  same  to  be  true.  And  where  any  provision  has  been  agreed  to 
bo  made,  the  deponent  shall  state  that  the  same  had  been  made  by  deed  or 
writing,  or.  If  not  actually  made  before,  that  the  terms  of  the  intended  pro- 
vision nave  been  reduced  into  writing,  which  deed  or  writing  he  verily  be- 
lieves has  been  produced  to  the  said  (judge,  master,  or)  commissioners (^). 

(d)  The  affidavit  must  state  that  the  acknowledgment  was  made  before 
two  duly  appointed  commissioners,  one  of  whom  was  not  interested  in  the 
transaction  for  which  the  acknowledgment  was  required.  {Re  Kay,  19 
L.  T.,  N.  S.  95^.)    The  affidavit  may  be  made  by  one  of  the  commissioners 

8.  D  D 
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3^4  WllL  i,    vho  took  the  acknowledgment,  if  he  be  a  practising  attorney,  and  the  other 
0,  74.  commissioner  has  no  interest  in  the  matter.    {He  ScholJUld,  3  Bing.  N.  C. 

■ ~"~-  293.)    Where,  however,  one  of  two  commiasionera  was  inter^ted  and  had 

taken  no  part  in  the  examination  of  a  married  woman,  and  the  other  com- 
missioner died  without  having  made  the  affidavit,  the  conrt  refused  to  allow 
the  certificate  of  acknowledgment  to  be  filed.  {Eso  parte  Menhennett, 
L.  R.,  5  C.  P.  16.J 

Where  under  the  circumstances  it  was  impossible  to  obtain  affidavits  in 
accordance  with  these  rules,  and  the  affidavits  which  had  been  obtained  did 
comply  with  all  the  provisions  of  3  &  4  Will.  4,  c.  74,  the  conrt  ordered 
the  certificate  of  acknowedgment  and  the  affidavits  to  be  filed.  (i2d  Parker, 
L.  R.,  6  C.  P.  424.) 

AffldATlt  malt  V.  «<  AND  IT  IS  HEBEBT  FUBTHEB  OBDEBED,  that  the  affidavit  shall 

lUie  parUh,  &e.      gt/itQ  the  parish  or  several  parishes,  or  place  or  several  places,  and  the 

county  or  counties  in  which  the  several  premises  wherein  any  such  married 
woman  shall  appear  to  be  interested  fhall  by  deed  be  described  to  be  situate. 

Fonn  of  afldarlt:  VI.  **  AND  IT  IS  HEBEBY  FUBTHEB  OBDEBED,  that  the  affidavit  shall 
Commissioner  \^  Iq  the  form  hereunto  annexed,  subject  to  such  variations  as  the  circnm- 
SSfit™*^*^  **'       stances  of  the  case  shall  render  necessary ;  or  such  affidavit  may  be  made 

where  it  is  found  convenient  by  one  of  the  said  commissioners,  with  such 
variations  in  the  form  thereof  as  shall  be  necessary  in  that  behalf  («). 

(e)  Forms  of  affidavits  will  be  found  in  the  Appendix.  See  General 
Rules,  Trin.  T.  1834,  Rule  I.,  and  General  Order,  24  Nov.  1862,  pp.  403, 
404,  pott, 

Certiflcatei  and  VU.  "  AND  IT  IS  HEBEBY  FUBTHEB  OBDEBED,  that  the  certificates  and 

ind^^^ith  off!  affidavits  verifying  the  same  shall,  within  one  month  from  Uie  making  the 
wimin  one  monS!  acknowlednnent,  be  delivered  to  the  proper  officer  appointed  under  the  said 

act;  and  that  the  officer  shall  not  after  that  time  receive  the  same  without 

the  direction  of  the  court  or  a  judge  (/). 

(f)  The  court  allowed  a  certificate  and  affidavit  to  be  filed  after  a  lapse 
of  six  years,  where  the  failure  to  comply  with  this  rule  arose  from  inadver* 
toncy,  and  the  property  had  been  so  dealt  with  in  the  interim  that  no  one 
could  be  prejudiced  thereby.  (Re  Edge,  L.  R.,  1  C.  P.  533 ;  see  idso  Me 
Warney  15  C.  B.  767,  ante,  p.  390.) 

Fees.  Vni.  *'  And  it  is  HEBEBY  FUBTHEB  OBDEBED,  that  the  fees  or  charges 

to  be  paid  for  the  copies  to  be  delivered  by  the  clerks  of  the  peace,  or  their 
deputies,  or  by  the  officer  of  the  said  court,  and  for  taking  acknowledgments 
of  deeds,  and  for  examining  married  women,  and  for  the  proceedings, 
matters,  and  things  required  by  the  said  act  to  be  had,  done,  and  executed, 
for  completing  and  giving  effect  to  such  acknowledgments  and  examina- 
tions, shall  bo  as  follows  (^). 

£  «.  d. 
To  a  judge  or  master,  for  taking  the  acknowled^ent  of  every 
married  woman,  of  which  7».  Qd.  will  be  paid,  m  the  case  of  a 
judge,  to  his  clerk,  and  the  residue  thereof  will  be  paid  over  to 
the  treasury;  and  in  the  case  of  a  master,  tibe  whole  will  be 
paid  over  to  the  treasury,  or  the  Fee  Fund  Account  of  the 

Court  of  Chancery  168 

To  the  two  perpetual  commissioners  for  taking  the  acknowledg- 
ment of  every  married  woman,  when  not  required  to  go  farther 
than  a  mile  from  their  residence,  being  13«.  id.  for  each  com- 
missioner   ....         ..         168 

To  each  commissioner  when  required  to  go  more  than  one  mile, 
but  not  exceeding  three  miles,  besides  ms  reasonable  travelling 

expenses 110 

To  each  commissioner  where  the  distance  required  shall  exceed 

three  miles,  besides  his  reasonable  travelling  expenses  .«     2    2    0 

To  the  clerk  of  the  peace,  or  his  deputy,  for  every  search        ..010 
To  the  same  for  every  copy  of  a  list  of  commissioners,  provided 
such  list  shall  not  exceed  the  number  of  100  names   •  •         •  •     0    5    0 
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To  the  auBe  for  ererj  f nrther  oomplete  number  of  60  names,  on    £   $,  d.    8^4  WiU.  4, 
additional 0    2    6  0.74. 

To  the  officer  for  every  search       010  

To  the  same  for  every  official  copy  of  the  certificate      .  •         ..026 

To  the  same  for  every  official  copy  of  a  list  of  oommissioners, 
provided  snch  list  shall  not  exceed  the  number  of  100  names       0    5    0 

To  the  same  for  every  further  complete  number  of  50  names  ad- 
ditional       026 

To  the  same  for  preparing  every  special  commission,  including 
a  fee  of  5«.  to  the  clerk  of  the  Chief  Justice  or  other  judge  for 
thefiat 0  15    0 

To  the  same  for  examining  the  certificate  and  affidavit,  and  filing 
and  indexing  the  same,  as  required  by  the  said  act  of  Uie  drd 
and  4th  Will.  4,  c.  74 0    5    0 

(^)  See  ante,  s.  89.  The  office  of  Master  in  Chancery  is  now  abolished. 
(15  &  16  Vict  c.  80,  s.  1.)  The  fee  of  taking  an  acknowledgment  by  judge 
of  a  county  court  is  one  pound.  By  an  order  made  in  Miduielmas  Term, 
1852,  in  pursuance  of  the  Common  Law  Procedure  Act,  1852,  among 
the  fees  to  be  taken  at  the  judges'  chambers  in  the  superior  courts  of 
common  law  is  the  following  (aU  other  fees  being  thereby  abolished ) : — 
Every  acknowledgment  by  married  women,  10«.  ( 1  £11.  &  Bl.  261, 265, 267.) 

IX.  "  And  rr  is  herbbt  fxtbtheb  obdebed,  that  the  fees  and  charges  Fees  as  to  oopy- 
to  be  paid  for  the  entries  of  deeds,  required  by  the  said  act  to  be  entered  on  hold** 
the  court  rolls  of  manors,  and  for  the  indorsements  thereon,  and  for  taking 
the  consents  of  the  protectors  of  settlements  of  land  held  by  copy  of  court 
roll,  where  such  consents  shall  not  be  given  by  deed,  and  for  taking  sur- 
renders, by  which  dispositions  shall  be  made  under  the  said  act  by  t^ants 
in  tail  of  lands  held  by  copy  of  court  roll,  and  for  entries  of  such  surrenders, 
or  the  memorandums  thereof,  on  the  court  rolls  shall  be  as  follows : — 

£   s.  d. 

For  the  indorsements  on  the  deed  of  the  memorandum  of  pro- 
duction and  memorandum  of  entry  on  court  rolls,  to  be  signed 
by  the  lord,  steward,  or  deputy  steward,  each  indorsement  of 
memorandum  5«.  together  0  10  0 

For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorsements 
thereon,  at  per  folio  of  72  words  0    0  6 

For  taking  the  consent  of  each  protector  of  settlement  of  lands       0  13  4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands  . .     0  18  4 

For  entries  of  such  surrenders,  or  the  memorandums  thereof,  in 
the  court  rolls,  at  per  folio  of  72  words 0    0  6" 


The  following  additional  Rules  were  made  in  Trinity  Term,  1834: — 

I.  "  It  is  obdebed,  that  from  and  after  the  last  dav  of  this  term,  where 
such  parte  of  the  affidavit,  verifying  the  certificate  of  acknowledgment  teken 
in  pursuance  of  the  late  act  of  parliament  respecting  fines  and  recoveries, 
as  state  '  the  deponent's  knowledge  of  the  party  meting  the  acknowledg- 
ment, and  her  being  of  full  age,'  cannot  be  deposed  to  by  a  commissioner, 
or  by  an  attorney  or  solicitor,  Uie  same  may  be  deposed  to  by  some  other 
person,  whom  the  person  before  whom  the  affidavit  shall  be  made  shall 
consider  competent  so  to  do. 

n.  '*  And  it  is  fubtheb  obdebed,  that  where  more  than  one  married 
woman  shall  at  the  same  time  acknowledge  the  same  deed,  respecting  the 
same  property,  the  fees  directed  by  the  said  rules  to  be  teken  shall  be  taken 
for  the  first  acknowledgment  only. 

ICL  **  And  the  fees  to  be  taken  for  the  other  acknowledgment  or  acknow- 
ledgmente,  how  many  soever  the  same  may  be,  shall  be  one-half  of  the 
original  fees,  and  so  also  where  the  same  married  woman  shall  at  the  same 
time  acknowledge  more  than  one  deed  respecting  the  same  property. 

D  d2 
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TV,  "  Aod  where,  in  either  of  the  ahoye  cases,  there  shall  he  more  than 
one  acknowledgment,  all  such  acknowledgments  maj  be  inclnded  in  one 
certificate  and  aflSdavit. 

y.  *'  In  every  case  the  acknowledgment  of  a  lease  and  release  shall  be 
considered  and  paid  for  as  one  acknowledgment  onlj." 


General  Order, 
X4  November, 
186S. 


GENERAL  ORDER  OF  THE  COURT  OF  COMMON  PLEAS. 

24  Nov.  1862.     [13  C.  B.,  N.  S.  2.] 

Affidavits  of  Verification  of  Certificates  of  Acknowledgments  nnder 

8  &  4  Will  4,  c  74. 

L  From  and  after  the  first  day  of  Easter  Term  next  inclosire,  every 
affidavit  of  the  verification  of  certificates  of  acknowledgments  of  deeds  of 
married  women,  except  as  hereinafter  provided,  shall  be  drawn  np  in  the 
first  person  and  shall  be  divided  into  paragraphs,  and  everv  paragraph  shall 
be  numbered  coosecntively,  and  as  nearlv  as  may  be  shall  be  confined  to  a 
distinct  portion  of  the  snbject;  provided  that  this  rule  shall  not  be  appli- 
cable to  any  such  affidavits  where  the  acknowledgments  have  been  taken 
out  of  England  and  Wales  nnder  special  commissions  issued  prior  to  the 
said  first  day  of  Easter  Term  next  (a ). 

(a)  This  rule  as  to  the  form  of  affidavits  Is  directory  only.  {Ex  parte 
Ball,  19  C.  B.,  N.  S.  869.) 

II.  The  officer  with  whom  all  snch  certificates  are  filed  is  empowered  in 
the  interval  between  the  date  of  this  rule  and  the  said  first  day  of  Easter 
Term  next  to  receive  and  file  any  affidavits  of  verification,  whether  drawn 
np  in  the  first  or  third  penon. 


Ctoneral  Order, 
18  Jaaiuuy,  IMS. 


GENERAL  ORDER  OF  THE  COURT  OF  COMMON  PLEAS. 
13  Jan.  1863.     [13  C.  B.,  N.  8.  406.] 

Affidavits  on  Acknowledgments. 

With  respect  to  acknowledgments  of  deeds  by  married  women  taken  in 
any  colony  or  foreign  possession  being  part  of  the  dominions  of  her  Majesty, 
^-It  is  ordered,  that  affidavits  verifying  the  same  made  before  any  court  or 
judge,  magistrate,  commissioner,  notary  public  or  other  person  authorixed 
to  administer  an  oath,  and  containing  in  toe  jurat  a  statement  by  snch  court 
or  judge,  magistrate,  commissioner,  notary  public  or  other  person  of  the 
name  or  title  of  the  office  or  authority  which  he  or  they  respectively  hold  and 
execute,  shall  be  received  as  a  sufficient  compliance  with  the  requirements 
of  the  3  &  4  Will.  4,  c.  74,  s.  85,  relating  to  affidavits  of  verification. 
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ALIENATION  OF  THE  INTERESTS  OF  MARRIED 
WOMEN  IN  PERSONAL  ESTATE. 

20  &  21  Victoria,  c.  57. 

An  Act  to  enable  Married  Women  to  dispose  of  Reversionary 
Interests  in  Personal  Estate.  [25th  August,  1857.] 

Be  it  enacted  as  follows : 

1.  After  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  fifty-seven,  it  shall  be  lawful  for  every  maiTied 
woman  by  deed  to  dispose  of  (a)  every  future  or  reversionary 
interest,  whether  vested  or  contingent,  of  such  married  woman, 
or  her  husband  in  her  right,  in  any  personal  estate  whatsoever, 
to  which  she  shall  be  entitled  under  any  instrument  made  aftier 
the  said  thirty-first  day  of  December,  one  thousand  eight  hundred 
and  fifty-seven  {b)  (except  such  a  settlement  as  after  mentioned), 
and  also  to  release  or  extinguish  any  power  (c)  which  may  be 
vested  in  or  limited  or  reserved  to  her  in  regard  to  any  such 
personal  estate,  as  fully  and  efiTectually  as  she  could  do  if  she 
were  a  feme  sole,  and  also  to  release  and  extinguish  her  right 
or  equity  to  a  settlement  {d)  out  of  any  personal  estate  to  which 
she,  or  her  husband  in  her  right,  may  be  entitled  in  possession 
under  any  such  instrument  as  aforesaid,  save  and  except  that 
no  such  disposition,  release  or  extinguishment  shall  be  valid 
unless  the  husband  concur  in  the  deed  by  which  the  same  shall 
be  efiected,  nor  unless  the  deed  be  acknowledged  by  her  as 
hereinafter  directed :  provided  always,  that  nothing  herein  con- 
tained shall  extend  to  any  reversionary  interest  to  which  she 
shall  become  entitled  by  virtue  of  any  deed,  will  or  instrument, 
by  which  she  shall  be  restrained  from  alienating  or  affecting 
the  same. 

(a)  For  a  married  woman's  power  of  disposition  oyer  reyersionaiT  inte- 
rests in  personalty  settled  to  her  separate  nse,  see  the  note  to  3  &  4  Will.  4, 
c  74,  8.  78,  ante^  p.  378.  As  regards  her  reversionary  interests  in  per- 
sonalty not  settled  to  her  separate  use,  it  was  well  established  before  20  & 
21  Viet.  c.  57,  that  a  husband  could  not  assign  his  wife's  reversionary 
choses  in  action  so  as  to  bind  her  surviving,  and  the  fact  of  her  joining  in 
the  assignment  made  no  difference.  (Ihirdew  v.  Jinekson,  1  Rnss.  1; 
CresiweU  v.  Dewell,  4  Giff.  460';  see  m?Uer  v.  Basum,  2  D.,  J.  &  S.  272j 
BolUho  y.  Hilly ar,  34  Bear.  180.)  Nor  could  a  married  woman  by  elec- 
tion part  with  her  reversionary  choses  in  action.  (  Williams  v.  Mayne, 
I.  R.,  1  £q.  519.)  A  husband  and  wife  coald  not  effectually  dispose  or  the 
life  interest  of  the  wife  in  a  fund  not  settled  to  her  separate  use  beyond  the 
duration  of  the  coverture.  {Stiff e  y.  Everitt,  1  M.  &  Cr.  37;  Re  Oodfrey's 
Trusts,  I.  R.,  1  Eq.  533.) 

A  fund  in  court  was  subject  to  a  trust  for  a  husband  for  life,  remainder 
eo  his  wife  for  Uf e,  remainder  to  their  son  absolutely.    The  husband  and 


20  ^  21  Viet, 
e,  67,  *.  1. 

Married  women 
may  dispose  of 
reveralonaiy  In- 
terests in  personal 
estate,  and  release 
powen  over  sucb 
estate,  and  also 
their  rights  to  a 
settlement  out  of 
snch  estate  In 
possession. 


Married  woman 
unable  to  dispose 
of  reversionary 
choses  in  action 
not  settled  to  her 
separate  use,  ex- 
cept under  20  &  31 
Vict.  c.  M. 


EffKt  of  has- 
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20  ^  21  Viet,  son,  by  deed,  snrreDdered  and  released  their  respectiye  interests  to  the  wife, 
e,  67,  s.  1.      for  the  express  puxpose  of  giving  her  a  present  absolute  interest  in  the  fund, 

and  thereby  enabhng  her  to  assign  it  at  once  to  the  son.    But  a  petition 

by  the  three  for  the  payment  of  the  fnnd  to  the  son  was  refused,  on  the 
ground  that  the  Court  of  Chancery  will  not  establish  an  equitable  merger 
by  analog  to  law,  where  the  effect  would  be  to  defeat  its  own  rules  and 
practice  in  tbe  protection  of  married  women  from,  the  marital  control. 
(WhittU  V.  Henning,  2  PhiU.  C.  C.  781;  11  Beav.  222;  12  Jur.  1079; 
Stcry  y.  Ibnge,  7  Beav.  91;  Hanchett  y.  Briscoe,  22  Beay.  496.)  Shad- 
well,  V.-C,  had,  in  se?eral  cases  under  similar  circumstances,  ordered  the 
transfer  of  trust  funds.  (14  Sim.  592—599;  see  Bishop  y.  CoUhrooke, 
16  Sim.  39.) 

Where  9kfen%e  covert  was  entitled  to  a  reversionary  interest  in  a  chose  in 
action,  the  release  of  the  husband  was  as  inoperative  as  his  assignment  to 
bind  his  wife's  right  by  survivorship.  (Jlogen  v.  Acaster,  14  &ay.  445.) 
Where  a  man  gave  a  bond  to  secure  an  annuity  to  a  single  woman,  and 
she  afterwards  married,  it  was  once  held  that  her  husband  might  release 
the  bond,  and  that  if  he  released  the  securi^,  there  was  an  end  to  the 
annuity.  {More  v.  Beoher,  12  Sim.  465.)  But  this  case  has  been  dis- 
approved.   (Mtzfferald  v.  Fitzgerald,  L.  R.,  2  P.  C.  87.) 

See  further,  as  to  the  assignment  of  a  married  woman's  reversionary 
choses  in  action,  2  White  &  Tudor,  L.  C,  Eq.  783—794.  Precedents  of 
an  assignment  under  this  act  by  a  married  woman  of  a  reversionary  in- 
terest in  personalty,  and  of  a  release  under  this  act  by  a  married  woman  of 
her  equity  to  a  settlement,  are  given,  1  Prideaux,  Conv.  355,  6th  ed. 

As  to  whether  the  act  applies  to  a  married  woman's  choses  in  action, 
which  are  capable  of  being,  but  are  not  actually,  reduced  into  possession 
during  her  husband's  lifetime,  see  Lewin  on  Trusts,  23,  5th  ed. 

(5^  B.  had,  under  his  -marria^  settlement,  executed  in  1839  a  life  inte- 
rest in  a  fund  vested  in  trustees,  m  trust  (inter  alia )  to  pa^  the  same  to  the 
issue  of  the  marriage  in  such  shares  as  B.  should  appomt  In  1867  a 
daughter  of  B.  married,  and  in  1868  B.  appointed  part  of  the  fund  to  his 
daughter,  to  be  held  in  trust  for  her,  and  assigned  to  her  all  his  life  inte- 
rest in  that  part  Held,  that  the  daughter  was  entitled  under  the  settle- 
ment of  1839,  and  that  the  deed  of  1868  was  not,  within  the  meaning  of 
this  section,  an  instrument  made  after  the  31st  December,  1857,  so  as  to 
enable  her  to  dispose  of  her  interest  in  the  sum  appointed  to  her.  (^Re 
Butler's  Trusts,  1  R.,  3  £q.  138.) 

(jd)  As  to  the  various  kinds  of  powers,  tbeir  suspenaon  and  extinction, 
see  tiie  note  to  3  &  4  Will.  4,  c.  74,  s.  77;  and  as  to  tne  execution  of  powers 
by  married  women,  see  the  note  to  3  &  4  Will.  4,  c.  74,  s.  78. 

id)  As  to  a  wife's  equity  to  a  settlement,  see  1  White  &  Tudor,  L.  C,  £q. 
445  et  seqr,  Doniell,  Ch.  Pr.  86  et  seq, 

2.  Every  deed  to  be  executed  in  England  or  Wales  bj  a  mar- 
ried woman  for  any  of  the  purposes  of  this  act  shall  be  acknow- 
ledged by  her,  and  be  otherwise  perfected,  in  the  manner  by  the 
act  3  &  4  Will.  4,  c.  74,  prescribed  for  the  acknowledgment  and 
perfecting  of  deeds  disposing  of  interests  of  married  women  in 
land  ;  and  every  deed  to  be  executed  in  Ireland  by  a  married 
woman  for  any  of  the  purposes  of  the  act  shall  be  acknowledged 
bj  her  and  be  otherwise  perfected  in  the  manner  by  the  act  4  & 
S  Will.  4,  a  92,  prescribed  for  the  acknowledgment  and  per- 
fecting of  deeds  disposing  of  interests  of  married  women  in  land  : 
and  all  and  singulajr  the  clauses  and  provisions  in  the  said  acts 
concerning  the  disposition  of  lands  by  married  women,  including 
the  provisions  for  dispensing  with  the  concurrence  of  the  hus- 
bands of  married  women,  in  the  cases  in  tbe  said  acts  mentioned 
shall  extend  and  be  applicable  to  such  interests  in  personal  es- 
tate, and  to  such  powers  as  may  be  disposed  of,  released,  or 
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extinguished  by  virtue  of  this  act,  as  fully  and  effectually  as   20  ^  21  Vxot. 
if  such  interests  or  powers  were  interests  in  or  powers  over      o.  57,  <.  3. 
land  (e). 

{e)  An  order  was  made  nnder  this  act,  enabline  a  married  woman, 
without  the  concarrence  of  her  hasband,  to  dispose  ot  a  reyersionazy  inte- 
rest in  goyemment  stock.    (Re  Alice  Rogers^  L.  R,  1  G.  F.  47.) 

3.  Provided  always,  that  the  powers  of  disposition  given  to  a  The  powot  of 
married  woman  by  this  act  shall  not  interfere  with  any  power  2y  Sii^iS  nit'to 
which  independently  of  this  act  may  be  vested  in  or  limited  or  interfere  with  auy 
reserved  to  her,  so  as  to  prevent  her  from  exercising  such  power  o^^'i^^ers. 

in  any  case,  except  so  far  as  by  any  disposition  made  by  her 
under  this  act  she  may  be  prevented  from  so  doing,  in  conse- 
quence of  such  power  having  been  suspended  or  extinguished 
by  such  disposition. 

4.  Provided  always,  that  the  powers  of  disposition  hereby  Act  not  to  extend 
given  to  a  married  woman  shall  not  enable  her  to  dispose  of  any  nuOTiedwomcn 
interest  in  personal  estate  settled  upon  her  by  any  settlement  or  "p^"*  marriage, 
agreement  for  a  settlement  made  on  the  occasion  of  her  mar- 
riage (/). 

(/)  An  agreement  in  contemplation  of  marriage  was  executed  bj  tbe 
hnsband  and  wife  to  settle  a  money  fnnd  of  the  wife's  for  her  separate  nse 
— to  retnm  to  tbe  bnsband  if  he  snonld  snryive.  Tbe  court  considered  the 
meaning  to  be  that  the  fnnd  was  to  be  preserved  daring  the  coverture,  and 
the  wife  was  to  have  the  absolute  interest  in  the  event  of  her  surviving ; 
and  it  was  held  that  her  reversionary  interest  was  taken  under  the  agree- 
ment, and  not  as  a  resulting  use,  and  that,  therefore,  the  case  fell  within 
the  exception  contained  in  this  section.  ( Clarke  v.  Greeny  2  H.  &  M. 
474.) 

6.  This  act  shall  not  extend  to  Scotland.  Kot  to  extend  to 

Scotland. 
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MARRIAGE  SETTLEMENTS  BY  ZNTANTS. 

18  &  19  ViCTORLfi,  c.  43. 

An  Act  to  enable  In/ants,  with  the  ApprobcUion  of  the  Court 
of  Chancery^  to  make  binding  Settlements  of  their  Real 
and  Personal  Estate  on  Marriage  (a). 

[2nd  July,  1855.] 

Whereas  great  inconveniences  and  disadvantages  arise  in  con- 
sequence of  persons  who  marry  during  minority  being  incapable 
of  making  binding  settlements  of  their  property :  for  remedy 
whereof  it  is  enacted,  as  follows : 

1.  From  and  after  the  passing  of  this  act  it  shall  be  lawful 
for  every  infant  upon  or  in  contemplation  of  his  or  her  mar- 
riage, with  the  sanction  of  the  Court  of  Chancery,  to  make 
a  valid  and  binding  settlement  or  contract  for  a  settlement  of  all 
or  any  part  of  his  or  her  property,  or  property  over  which  he  or 
she  has  any  power  of  appointment,  whether  real  or  personal, 
and  whether  in  possession,  reversion,  remainder,  or  expectancy; 
and  every  conveyance,  appointment,  and  assignment  of  such 
real  or  personal  estate,  or  contract  to  make  a  conveyance,  ap- 
pointment.  or  aseignment  thei«of,  executed  by  such  infanrwith 
the  approbation  of  the  said  court,  for  the  purpose  of  giving  effect 
to  such  settlement,  shall  be  as  valid  and  effectual  as  if  the  per- 
son executing  the  same  were  of  the  full  age  of  twenty-one  years: 
provided  always,  that  this  enactment  shall  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall  not  be  exercised 
by  an  infant. 

{a)  Bj  23  &  24  Vict.  c.  83, in  the  interpretation  of  the  act  18  &  19  Vict, 
c.  43,  and  for  all  the  objects  and  parpoees  thereof,  the  words  "the  Court  of 
Chancery"  shall  include  and  be  taken  to  include  the  Conrt  of  Chancery  in 
Ireland,  and  all  orders  made  and  approbations  already  given  by  the  Coart 
of  Chancery  in  Ireland  in  cases  provided  for  and  contemplated  by  the  said 
act  shall  be  as  valid  and  binding  in  law  as  if  the  woids  *'  the  Court  of 
Chancery  In  Ireland'*  had  been  expressly  contained  in  the  said  act  in  all 
the  places  where  the  words  **the  Court  of  Chancery"  are  mentioned 
therein. 

The  Court  of  Chancery  has  no  jurisdiction  under  this  act  to  approve  a 
settlement  of  an  infant's  property  originally  made  without  its  concurrence 
(per  StuaH,  V.-C,  Re  JFuller^t  Stfttlement,  10  Feb.  1860;  Morgan's  Ch. 
Acts,  234, 4th  ed.);  nor  to  settle  the  property  of  an  infant,  not  being  a  ward 
of  court,  who  marries  after  attaining  the  age  at  which  she  is  capable  of 
contracting  marriage  (^He  Potter,  L.  R.,  7  £q.  484);  but  the  court  may, 
under  this  act,  sanction  a  post-nuptial  settlement  of  the  property  of  a  ward 
of  court,  which  has  been  made  with  its  approbation.  {Powell  v.  Oakley ^ 
84  Beav.  576;  see  Re  Hoare,  11  W.  R.  181.) 

This  act  does  not  alter  the  legal  status  of  an  infant  in  respect  of  the 
alienation  of  property.  Therefore,  where,  on  the  marriage  of  an  infant,  she 
executed  a  settlement  of  her  personal  property,  with  the  sanction  of  the 
Court  of  Chancery  in  England,  limiting  funds  in  the  Court  of  Chanoeiy 
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in  Ireland  upon  such  trusts  as  the  infant,  notwithstandiD^f  her  coyertare,     18  ^  19  Vict. 
should  either  before  or  after  attaining  twentjr-one^  appoint ;   the  latter       c.  48,  8,  1. 

conrt  refused  to  transfer  the  funds  to  her  appointee  under  a  deed  poll    

executed  by  her  while  still  under  the  age  of  twenty-one.    (i2tf  Ar-miVs 
IViM^«,  LR.,  5Eq.  352.) 

As  to  the  powers  of  infants  prerionsly  to  this  act  to  make  valid  settle- 
ments on  their  marriage,  see  3  Davidson,  Conv.  728,  note  (a),  2nd  ed. 


2.  Provided  always,  that  in  case  any  appointment  under  a 
power  of  appointment,  or  any  disentailing  assurance,  shall  have 
been  executed  by  any  infant  tenant  in  tail  under  the  provisions 
of  this  act,  and  such  infant  shall  afterwards  die  under  age,  such 
appointment  or  disentailing  assurance  shall  thereupon  become 
absolutely  void. 

3.  The  sanction  of  the  Court  of  Chancery  to  any  such  settle- 
ment or  contract  for  a  settlement  may  be  given,  upon  petition 
presented  by  the  infant  or  his  or  her  guardian  in  a  summary 
way,  without  the  institution  of  a  suit  {Jb) ;  and  if  there  be  no 
guardian,  the  court  may  require  a  guardian  to  be  appointed  or 
not,  as  it  shall  think  fit  (c)  ;  and  the  court  also  may,  if  it  shall 
think  fit,  require  that  any  persons  interested  or  appearing  to  be 
interested  in  the  property  should  be  served  with  notice  of  such 
petition. 

(V)  A,  form  of  petition  under  this  act  is  given,  Dan.  Ch.  Forms,  1501. 
A  petition  is  necessary  although  a  suit  has  been  instituted.  ( Peareth  v. 
Marriott,  W.  N.  1866,  p.  48.) 

The  ordinary  course  upon  a  petition  is  for  the  court,  after  hearing  counsel, 
to  adjourn  the  petition  into  chambers.  (See  Re  Olive,  11  W.  K.  819.) 
This  proceeding  does  not  make  the  infant  a  ward  of  court,  and  the  court 
is  not  therefore  called  upon  to  sanction  the  marriage  but  only  the  settle- 
ment. (Judge's  Regul.  by  Bloxam,  p.  43 ;  see  ^  Strong,  26  L.  J.,  Ch. 
64.)  No  order  is  drawn  up,  but  a  note  signed  by  the  registrar  is  left  at 
chambers  with  the  petition,  and  a  summons  to  proceed  on  the  petition  is 
usually  issued.  Upon  the  return  of  this  summons,  or  at  an  adjourned 
meeting,  evidence  is  produced  in  conformity  with  the  regulation.  (1  Smith's 
CJh.  Pr.  1149,  7th  ed.;  Dan.  Ch.  Pr.  1212.) 

Upon  applications  to  obtain  the  sanction  of  the  court  to  infants  making 
settlements  on  marriage  under  the  act  of  18  &  19  Vict.  c.  43,  evidence  is  to 
be  produced  to  show— 1.  The  age  of  the  infant;  2.  Whether  the  infant 
has  any  parents  or  guardians ;  3.  With  whom  or  under  whose  care  the 
infant  is  living,  and  if  the  infant  has  no  parents  or  guardians,  what  near 
relations  the  infant  has ;  4.  The  rank  and  position  in  life  of  the  infant  and 
parents ;  6.  What  the  infant's  property  and  fortune  consist  of ;  6.  The 
age,  rank  and  position  in  life  of  the. person  to  whom  the  infant  is  about  to 
be  married ;  7.  What  property,  fortune  and  income  such  person  has ; 
8.  The  fitness  of  the  proposed  trustees  and  their  consent  to  act.  The 
propoaUs  for  the  settlement  of  the  property  of  the  infant  and  of  the 
person  to  whom  such  infant  is  proposed  to  be  married  are  to  be  submitted 
to  tibie  judge.  (20th  Regulation  as  to  business,  August  8,  1857 ;  Morgan's 
Ch.  Acts  and  Orders,  Appendix  Iv.  4th  ed.) 

On  a  petition  by  a  female  infant  under  this  act,  praying  a  reference  to 
approve  of  a  proper  settlement,  and  stating  that  the  intended  marriage  had 
the  sanction  and  approbation  of  the  infant's  father,  the  Lord  Chancellor 
made  the  order  without  directing  any  inquiry  as  to  the  propriety  of  the 
marriage.  {He  Dalion,  6  De  G.,.  Mac  &  G.  201 ;  2  Jur.,  N.  S.  1077 ; 
25  Law  J.,  Chan.  75.)  He  considered  that  the  provisions  of  the  act  do  not 
impose  on  the  conrt  any  other  dutv  than  that  of  looking  to  the  propriety  of 
the  settlement,  though  what  in  eacn  particular  case  might  be  a  proper  settle- 
ment must  sometimes  lead  to  an  inquiry  as  to  all  the  circumstances  connected 
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18  ^  19  Vict,    with  the  marriage.    (lb,)    It  is  still  undecided,  notwithstanding  the  aboTe 
c,  43y «.  8»      case,  whether  on  the  petition  of  an  infant  nnder  this  act,  praying  a  refer- 

ence  to  approve  of  a  proper  settlement  of  the  infant's  property,  this  statute 

has  relieved  the  coort  irom  inquiring  into  the  propnety  of  the  proposed 
marriage.  Bnt  the  court  will  make  the  reference  where  there  is  proper 
evidence  of  the  propriety  of  the  proposed  marriage.  {Be  Strang ^  26  Law  J., 
Ch.  64;  6  W.  R.  107.) 

The  settlement  The  draft  of  the  settlement^  when  not  drawn  by  one  of  the  conveyancing 

counsel,  will  be  directed  to  be  taken  into  chambers  to  be  perused  by  the 
chief  clerk  and  approved  by  the  judge,  {lie  Willianis,  8  W.  R.  678; 
6  Jur.,N.  S.  1064.)  The  court  refused  to  sanction  the  insertion  of  a  clause 
in  a  settlement  to  be  made  by  a  female  infant  on  her  marriage,  providing 
that  no  person  professing  the  Roman  Catholic  religion  should  take  any 
interest  under  tne  settlement.  The  court,  however,  sanctioned  the  inser- 
tion of  a  clause  making  it  compulsory  on  the  successive  owners,  or  their 
husbands,  to  assume  the  name  and  arms  of  the  ancestor  from  whom  the 
settlor  derived  the  estates.  (lb.)  In  a  settlement  under  this  act  there 
ought  not  to  be  any  limitation  to  collaterals,  or  any  benefit  conferred  upon 
the  guardian  of  the  minor  whose  property  is  put  in  settlement.  (Be 
M^Clintoek,  10  Ir.  Ch.  R.,  N.  S.  469.)  Forms  of  settlements  sanctioned  by 
the  court  xmder  this  act  are  given  in  3  Davidson,  Conv.  747,  754, 1062, 
2nded. 

The  draft  of  such  settlement  is  settled  at  chambers  and  then  engrossed, 
and  an  affidavit  verifying  such  engrossment  is  made  and  filed,  and  an  office 
copy  produced  at  cham^rs.  The  chief  clerk  thereupon  signs  the  usual 
memorandum  in  the  margin  of  the  engrossment,  and  indorses  on  the 
original  petition  a  minute  of  the  order  made,  and  from  such  minute  a 
formal  onler  is  drawn  up  by  the  registrar,  which  is  passed  and  entered  in 
the  usual  wajr.  The  settlement  is  then  executed  by  the  necessaiy  parties, 
and  the  marriage  takes  place.  (1  Smith's  Ch.  Fr.  1149,  1150,  7th  ed.) 
(0)  As  to  the  appointment  of  guardians,  see  Dan.  Ch.  Fr.  1189  et  seq, 

Kot  to  apply  to         4.  FroYided  always,  that  nothing  in  this  act  contained  shall 

t?eSy  OT  tenuoee  *PP^7  *^  ^^7  msXe  infant  under  the  age  of  twenty  years,  or  to 
under  leventeen     any  female  infant  under  the  age  of  seventeen  years. 

yeen  of  age. 
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MARRIED  WOMEN'S  PROPERTY. 

33  &  34  Vict.  c.  93. 

An  Act  to  amend  the  Law  relating  to  the  Property  of  Married  33  ^  34  Vict. 
Women,  [9th  August,  1870.]  <?•  93,  $,  L 

Whereas  it  is  desirable  to  amend  the  law  of  property  and 
contract  with  respect  to  married  women : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows: 

1.  The  wages  and  earnings  of  any  married  woman  acquired  EamingB  of 
or  gained  by  her  after  the  passing  of  this  act  in  any  employ-  Sit? Seemed*" 
ment,  occupation,  or  trade  in  which  she  is  engaged  or  which  «^  own  pro- 
she  carries  on  separately  from  her  husband,  and  also  any  money  '^*'^' 

or  property  so  acquired  by  her  through  the  exercise  of  any 
literary,  artistic,  or  scientific  skill,  and  all  investments  of  such 
wages,  earnings,  money,  or  property,  shall  be  deemed  and  taken 
to  be  property  held  and  settled  to  her  separate  use,  independent 
of  any  husband  to  whom  she  may  be  married,  and  her  receipts 
alone  shall  be  a  good  discharge  for  such  wages,  earnings,  money, 
and  property  (a). 

(a\  Under  the  old  law  a  husband  might  in  his  own  name  recoTer  his 
wife^i  wages  {Dengate  y.  Gardiner,  4  M.  &  W.  7),  or  the  profits  of  a  busi- 
ness carried  on  bj  her.  {Stunle  r.  Sweeny,  4  B.  &  Ad.  524.)  And  pay- 
ment to  her  of  her  own  earnings  was  not  good,  nnless  she  had  her  hnsbajid's 
authority  to  reoelTe  them.    ( Offley  y.  Clay,  2  M.  &  Gr.  172.) 

As  to  a  married  woman's  separate  trading  before  this  act  under  her 
husband's  agreement,  see  2  Brignt's  Husband  and  Wife,  292 ;  and  under 
the  custom  of  the  city  of  London,  see  2  Bright,  76. 

The  question  whether  a  trade  is  carried  on  by  a  married  woman  separately 
from  her  husband,  becomes  of  importance  under  this  section.  The  question 
is  one  of  fact,  to  be  determined  on  the  circumstances  of  the  case.  {Petty 
y.  Ander$on,  3  Bing.  170;  Smallpiece  y.  Dawes,  7  C.  8e  F.  40.)  No  power 
is  giyen  by  this  act  of  makiog  a  married  woman  a  bankrupt  As  to  a 
married  woman's  bankruptcy,  see  Regina  y.  It4)Hnson,  L.  R.,  1  C.  C.  80. 

By  20  &  21  Vict.  c.  85,  s.  21,  a  wife  deserted  by  her  husband  may  apply 
to  a  poUce  magistrate  or  justices  in  petty  sessions  for  an  order  to  protect 
any  money  or  property  she  may  acquire  by  her  own  lawful  industiy;  and 
by  yirtue  of  the  order  such  earnings  and  property  will  belong  to  her  as  if 
she  were  a  feme  sole. 

As  to  a  married  woman's  power  of  disposing  of  her  separate  property, 
see  the  note  to  3  &  4  WilL  4,  c  74,  s.  78,  aiUe,  p.  378.  As  to  the  nature 
(rf  her  separate  estate  generally,  see  1  White  &  Tudor,  L.  C,  £q.  488  et  tea. ; 
and  as  to  the  relation  of  this  act  to  the  doctrine  of  separate  use,  see  Griffith's 
Married  Womeu^s  Property  Act,  1870. 

2.  Notwithstanding  any  provision  to  the  contrary  in  the  act  Deposits  in 

of  the  tenth  year  of  George  the  Fourth,  chapter  twenty-four,  fmSJa^Vrnan 
enabling  the  Commissioners  for  the  Reduction  of  the  National  to  ^  deemed  her 

^  aeparato  proporty. 
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33  J^  34  Vict,  Debt  to  grant  life  annuities  and  annuities  for  terms  of  years,  or 
o.  93,  9.  2.  in  tijQ  actg  relating  to  savings  banks  and  post  office  savings 
banks,  any  deposit  hereafter  made  and  any  annuity  granted  by 
the  said  commissioners  under  any  of  the  said  acts  in  the  name 
of  a  married  woman,  or  in  the  name  of  a  woman  who  may  marry 
after  such  deposit  or  grant,  shall  be  deemed  to  be  the  separate 
property  of  such  woman,  and  the  same  shall  be  accounted  for 
and  paid  to  her  as  if  she  were  an  unman'ied  woman ;  provided 
that  if  any  such  deposit  is  made  by,  or  such  annuity  granted  to, 
a  married  woman  by  means  of  moneys  of  her  husband  without 
his  consent,  the  court  may,  upon  an  application  under  section 
nine  of  this  act,  order  such  deposit  or  annuity  or  any  part 
thereof  to  be  paid  to  the  husband  (6). 

(ft)  The  principal  statutes  relating  to  savings  banks  and  the  purchase  of 
goTemment  annuities  through  the  medium  of  savings  banks  are  collected, 
4  Chitty's  Statutes,  117  et  seq.  By  26  &  27  Vict.  c.  87,  s.  31,  the  trustees 
and  managers  of  any  savings  bank  were  empowered  to  pay  any  sum  of 
money  in  respect  of  any  deposit  made  by  married  women,  or  by  women 
who  might  marry  after  such  deposit,  to  any  such  woman,  unless  the  hus- 
band of  such  woman  should  give  to  such  trustee  or  managers  notice  in 
writing  of  his  marriage  with  such  woman,  and  require  payment  ac- 
cordingly. 


Af  to  a  married 
woman's  propertj 
in  tbe  funds. 


3.  Any  married  woman,  or  any  woman  about  to  be  married, 
may  apply  to  the  Governor  and  Company  of  the  Bank  of  Eng- 
land, or  to  the  Governor  and  Company  of  the  Bank  of  Ireland, 
by  a  form  to  be  provided  by  the  governor  of  each  of  the  said 
banks  and  company  for  that  purpose,  that  any  sum  forming 
part  of  the  public  stocks  and  funds,  and  not  being  less  than 
twenty  pounds,  to  which  the  woman  so  applying  is  entitled,  or 
which  she  is  about  to  acquire,  may  bo  transferred  to  or  made 
to  stand  in  the  books  of  the  governor  and  company  to  whom 
such  application  is  made  in  the  name  or  intended  name  of  the 
woman  as  a  married  woman  entitled  to  her  separate  use,  and 
on  such  sum  being  entered  in  the  books  of  the  said  governor 
and  company  accordingly,  the  same  shall  be  deemed  to  bo  the 
separate  property  of  such  woman,  and  shall  be  transferred  and 
the  dividends  paid  as  if  she  were  an  unmarried  woman ;  pro- 
vided that  if  any  such  investment  in  the  funds  is  made  by  a 
married  woman  by  means  of  moneys  of  her  husband  without 
his  consent,  the  court  may,  upon  an  application  under  section 
nine  of  this  act,  order  such  investment  and  the  dividends  thereof, 
or  any  part  thereof,  to  be  transferred  and  paid  to  the  hus- 
band (c). 

(c)  A  fund  in  court  was  subject,  during  the  life  of  a  married  woman,  to 
the  trusts  of  her  settlement  ( under  which  she  had  a  general  power  of  ap- 
pointment over  her  life  interest),  and  belonged  in  remainder  to  her  daughter. 
Upon  a  petition  presented  by  the  mother,  the  daughter,  and  the  husband 
of  the  mother,  the  court  under  this  section  ordered  a  transfer  into  her  name 
as  a  married  woman  entitled  to  her  separate  use.  {Jle  Bartholomew's 
JS$tate,  23  L.  T.,  N.  S.  433.)  A  similar  order  was  made  where  a  married 
woman  was  entitled  absolutely  to  a  fund  in  court,  the  husband  joining  in 
the  petition.    {He  Bvtlin*t  Trvsit,  23  L.  T.,  N.  S.  623.) 
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4.  Any  married  woman,  or  any  woman  aboat  to  be  married,    33  ij*  34  Vict. 
may  apply  in  writing  to  the  directors  or  managers  of  any  in  cor-      g.  93,  *•  4. 
porated  or  joint  stock  company  that  any  fnlly  paid  up  shares,  or  xs  to  a  married 
any  debenture  or  debenture  stock,  or  any  stock  of  such  company,  woman's  pro^y 
to  the  holding  of  which  no  liability  is  attached,  and  to  which  (Smpu^. ' 
the  woman  so  applying  is  entitled,  may  be  registered  in  the 
books  of  the  said  company  in  the  name  or  intended  name  of  the 
woman  as  a  married  woman  entitled  to  her  separate  use,  and  it 
shall  be  the  duty  of  such  directors  or  managers  to  register  such 
shares  or  stock  accordingly,  and  the  same  upon  being  so  regis- 
tered shall  be  deemed  to  be  the  separate  property  of  such 
woman,  and  shall  be  transferred  and  the  dividends  and  profits 
paid  as  if  she  were  an  unmarried  woman ;  provided  that  if  any 
such  investment  as  last  mentioned  is  made  by  a  married  woman 
by  means  of  moneys  of  her  husband  without  his  consent,  the 
court  may,  upon  an  application  under  section  nine  of  this  act, 
order  such  investment  and  the  dividends  and  profits  thereon,  or 
any  part  thereof,  to  be  transferred  and  paid  to  the  husband  (d). 

(d)  Before  this  act  a  married  woman  haring  separate  estate  conld  par- 
chase  shares  in  a  joint  stock  company,  and  (if  there  was  nothing  in  the 
company's  deed  to  prevent  it)  she  might  stand  as  a  shareholder  on  the 
register,  so  as  to  make  her  separate  estate  liable.  {MaWi€wman*t  ca^e, 
L.  R.,  3  £q.  788 ;  see  Butler  y.  Oumpston,  L.  R.,  7  Eq.  16.) 

Where  railway  stock  was  registered  in  the  name  of  a  married  woman, 
and  she  sned  for  dividends  in  her  own  name,  it  was  held  that  the  nonjoinder 
of  her  hasband  was  only  the  subject  of  a  plea  in  abatement.  (Dalton  v. 
Midland  Countiet  R.  Co,,  13  C.  B.  474.) 

6.  Any  married  woman,  or  any  woman  about  to  be  married,  aj  to  a  mazried 
may  apply  in  writing  to  the  committee  of  management  of  any  "^^^^^^^^ 
industrial  and  provident  society,  or  to  the  trustees  of  any  friendly 
society,  benefit  building  society,  or  loan  society,  duly  registered, 
certified,  or  enrolled  under  the  acts  relating  to  such  societies 
respectively,  that  any  share,  benefit,  debenture,  right,  or  claim 
whatsoever  in,  to,  or  upon  the  funds  of  such  society,  to  the 
holding  of  which  share,  benefit,  or  debenture  no  liability  is 
attached,  and  to  which  the  woman  so  applying  is  entitled,  may 
be  entered  in  the  books  of  the  society  in  the  name  or  intended 
name  of  the  woman  as  a  married  woman  entitled  to  her  separate 
use,  and  it  shall  be  the  duty  of  such  committee  or  trustees  to 
cause  the  same  to  be  so  entered,  and  thereupon  such  share, 
benefit,  debenture,  right,  or  claim  shall  be  deemed  to  be  the 
separate  property  of  such  woman,  and  shall  be  transferable  and 
payable  with  all  dividends  and  profits  thereon  as  if  she  were  an 
unmarried  woman ;  provided  tiiat  if  any  such  share,  benefit, 
debenture,  right,  or  claim  has  been  obtained  by  a  married 
woman  by  means  of  moneys  of  her  husband  without  his  consent, 
the  court  may,  upon  an  application  under  section  nine  of  this 
act,  order  the  same  and  the  dividends  and  profits  thereon,  or 
any  part  thereof,  to  be  transferred  and  paid  to  the  husband. 

6.  Nothing  hereinbefore  contained  in  reference  to  moneys  Deport  of  mon«7t 
deposited  in  or  annuities  granted  by  savings  banks  or  moneys  JJtSl*to^aiS*" 
invested  in  the  funds  or  in  shares  or  stock  oif  any  company  shall 
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as  against  creditors  of  the  husband  give  yalidiiy  to  any  deposit 
or  investment  of  moneys  of  the  husbEind  made  in  fraud  of  such 
creditors,  and  any  moneys  so  deposited  or  invested  may  be  fol- 
lowed as  if  this  act  had  not  passed  (e). 

(«)  As  to  transfers  of  property  in  fraad  of  creditors,  see  TmynsU  eats,  1 
Smith,  L.  C.  10  et  $eq.i  3  Dayidson,  Cony.  832,  note  (/),  2nd  ed. 

7.  Where  any  vroman  married  after  the  passing  of  this  act 
shall,  during  her  marriage  become  entitled  to  any  personal  pro- 
perty as  next  of  kin  or  one  of  the  next  of  kin  of  an  intestate, 
or  to  any  sum  of  money  {/)  not  exceeding  two  hundred  pounds 
under  any  deed  or  will,  such  property  shall,  subject  and  without 
prejudice  to  the  trusts  of  any  settlement  affecting  the  same, 
belong  to  the  woman  for  her  separate  use,  and  her  receipts 
alone  shall  be  a  good  discharge  for  the  same  (g). 

(/)  As  to  the  kinds  of  property  which  will  pass  under  a  gift  of  money 
in  a  will,  see  Hawk.  Wills,  49;  Offld  y.  Xnipe,  L.  R.,  8  Eq.  434;  Prichard 
v.  Prichard,  L.  R.,  U  Eo.  232;  Collim  v.  Collim,  19  W.  R.  971. 

{g)  Before  this  act,  a  legacy  left  to  a  married  woman  in  general  terms 
mnst  have  been  paid  to  her  hnsband.  {Palmor  r.  Trevor,  1  Yem.  261.) 
Where,  however,  she  had  obtained  a  protection  order  under  20  &  21  Vict 
c.  85,  B.  26,  payment  to  herself  was  ordered.  (^Re  King»ley*$  Truite, 
6  W.  R.  849  ;  J2tf  Bainsdon's  TrtitU,  4  Drew.  446.) 

The  inaccuracy  of  the  marginal  note  to  this  section  should  be  observed. 
The  marginal  note  forms  no  part  of  the  statute  itsell  (  Clay  don  v.  Cfreen, 
L.  R.,  3  C.  P.  611.) 

8.  Where  any  freehold,  copyhold,  or  customaryhold  property 
shall  descend  upon  any  woman  married  after  the  passing  of  this 
act  as  heiress  or  co-heiress  of  an  intestate,  the  rents  and  profits 
of  such  property  shall,  subject  and  without  prejudice  to  the 
trusts  of  any  settlement  affecting  the  same,  belong  tq  such 
woman  for  her  separate  use,  and  her  receipts  alone  shall  be  a 
good  discharge  for  the  same. 

9.  In  any  question  between  husband  and  wife  as  to  property 
declared  by  this  act  to  be  the  separate  property  of  the  wife^ 
either  party  may  apply  by  summons  or  motion  in  a  summary 
way,  either  to  the  Court  of  Chancery  in  England  or  Ireland, 
according  as  such  property  is  in  England  or  Ireland,  or  in 
England  (irrespective  of  the  value  of  the  property)  the  judge 
of  the  county  court  of  the  district  in  which  either  party  resides, 
and  thereupon  the  judge  may  make  such  order,  direct  such 
inquiry,  and  awai*d  such  costs,  as  he  shall  think  fit ;  provided 
that  any  order  made  by  such  judge  shall  be  subject  to  appeal 
in  the  same  manner  as  the  order  of  the  same  judge  made  in  a 
pending  suit  or  on  an  equitable  plaint  would  have  been,  and 
the  judge  may,  if  either  party  so  require,  hear  the  application 
in  his  private  room. 

10.  A  married  woman  may  effect  a  policy  of  insurance  upon 
her  own  life  or  the  life  of  her  husband  for  her  separate  use, 
and  the  same  and  all  benefit  thereof,  if  expressed  on  the  face 
of  it  to  be  60  effected,  shall  enure  accordingly,  and  the  contract 
in  such  policy  shall  be  as  valid  as  if  made  with  an  unmarried 
woman. 


J 
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A  policy  of  insurance  effected  by  any  married  man  on  his    33  J^  84  Vlcft. 
own  life,  and  expressed  upon  the  face  of  it  to  be  for  the  benefit     g.  93,  i.  10. 
of  his  wife  or  of  his  wife  and  children,  or  any  of  them,  shall  enure  ai  to  imantnoe  of 
and  be  deemed  a  trust  for  the  benefit  of  his  wife  for  her  separate  JiJ^STSf  hST 
use,  and  of  his  children,  or  any  of  them,  according  to  the  interest  wife. 
8o  expressed,  and  shall  not,  so  long  as  any  object  of  the  trust 
remains,  be  subject  to  the  control  of  the  husband  or  to  his 
creditors,  or  form  part  of  his  estate.     When  the  sum  secured 
by  the  policy  becomes  payable,  or  at  any  time  previously,  a 
trustee  thereof  may  be  appointed  by  the  Court  of  Chancery  in 
England  or  in  Ireland  according  as  the  policy  of  insurance  was 
effected  in  England  or  in  Ireland,  or  in  England  by  the  judge 
of  the  county  court  of  the  district,  or  in  Ireland  by  the  chairman 
of  the  civil  bill  court  of  the  division  of  the  county  in  which  the 
insurance  office  is  situated,  and  the  receipt  of  such  trustee  shall 
be  a  good  discharge  to  the  office.    If  it  shall  be  proved  that 
the  policy  was  effected  and  premiums  paid  by  the  husband  with 
intent  to  defraud  his  creditors,  they  shall  be  entitled  to  receive 
out  of  the  sum  secured  an  amount  equal  to  the  premiums  so 
paid  (A). 

(A)  A  wife  has  an  inanrable  interest  in  the  life  of  her  husband,  bnt  her 
husband  has  not  snch  an  interest  in  the  life  of  his  wife.  {Heed  y.  Eoyal 
Exchange  Assurance  Of.,  Peake's  Additional  Cases,  70.)  For  the  pre- 
vions  law  relating  to  policies  of  assnrance  effected  by  married  women,  see 
BanjoQ  on  life  Insurance,  349,  2nd  ed. 

11.  A  married  woman  may  maintain  an  action  in  her  own  Married  women 
name  for  the  recovery  of  any  wages,  earnings,  money,  and  pro-  ^So^**"'**" " 
perty  by  this  act  declared  to  be  her  separate  property,  or  of  any 

property  belonging  to  her  before  marriage,  and  which  her  hus- 
band shall,  by  writing  under  his  hand,  have  agreed  with  her 
shall  belong  to  her  after  marriage  as  her  separate  property, 
and  she  shall  have  in  her  own  name  the  same  remedies,  both 
civil  and  criminal,  against  all  persons  whomsoever  for  the  pro- 
tection and  security  of  such  wages,  earnings,  money  and  pro- 
perty, and  of  any  chattels  or  other  property  purchased  or 
obtained  hf  means  thereof  for  her  own  use,  as  if  such  wages, 
earnings,  money,  chattels,  and  property  belonged  to  her  as  an 
unmarried  woman  ;  and  in  any  indictment  or  other  proceeding 
it  shall  be  sufficient  to  allege  such  wages,  earnings,  money, 
chattels,  and  property  to  be  her  property  (t).   • 

(i)  Under  this  section  a  married  woman  may  sue  at  law  in  her  own  name 
for  the  recovery  of  the  property  above  specined  ;  and  it  appears  that  she 
may  sue  in  eqaity  without  a  next  friend.  Except  in  the  cases  provided 
for  by  sects.  12,  13  and  14,  no  power  of  sning  her  is  expressly  given  by 
this  act.    Compare  the  language  of  20  &  21  Vict.  c.  85,  ss.  21  and  26. 

12.  A  husband  shall  not,  by  reason  of  any  marriage  which  Hasbudnottobe 
shall  take  place  after  this  act  has  come  into  operation,  be  liable  '^*s^ntnict8 
for  the  debts  of  his  wife  contracted  before  marriage,  but  the  before  mwriage. 
wife  shall  be  liable  to  be  sued  for,  and  any  property  belonging 

to  her  for  her  separate  use  shall  be  liable- to  satisfy,  such  debts 
as  if  she  had  continued  unmarried  (A). 

(k)  According  to  the  old  law  a  husband  was  liable  at  law  for  the  debts 
of  bis  wife  contracted  before  marriage.    (2  Bright,  Husband  and  Wife,  2.) 
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And  in  equity  her  separate  property  was  liable  to  satisfy  snch  debts. 
{BUcoe T.  Kennedy y  1  6ro.  C.  C.  17,  n.;  Ckuhh  y.  Stretchy  L.  R.,  9 Eq.  665. ) 
Under  this  section  her  separate  properly  is  made  liable  at  law  to  satisfy 
snch  debts ;  the  section  extends  to  property  settled  to  her  separate  nse 
withont  power  of  anticipation.  {Sanger  v,  Sanger,  L.  R.,  11  Eq.  470.) 
An  order  under  the  Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  6,  may  be 
made  upon  a  married  woman.  {Dillon  y.  Cunningham,  L.  R.,  8  £x.  23.) 

13.  Where  in  England  the  husband  of  any  woman  haviDg 
separate  property  becomes  chargeable  to  any  union  or  parish, 
the  justices  having  jurisdiction  in  such  union  or  parish  may,  in 
petty  sessions  assembled,  upon  application  of  the  guardians  of 
the  poor,  issue  a  summons  against  the  wife,  and  make  and 
enforce  such  order  against  her  for  the  maintenance  of  her  hus- 
band as  by  the  thirty-third  section  of  "  The  Poor  Law  Amend- 
ment Act,  1868,"  they  may  now  make  and  enforce  against  a 
husband  for  the  maintenance  of  his  wife  who  becomes  charge- 
able to  any  union  or  parish  (/).  Where  in  Ireland  relief  is 
given  under  the  provisions  of  the  acts  relating  to  the  relief  of 
the  destitute  poor  to  the  husband  of  any  woman  having  separate 
property,  the  cost  price  of  such  relief  is  hereby  declared  to  be 
a  loan  from  the  guardians  of  the  union  in  which  the  same  shall 
be  given,  and  shall  be  recoverable  from  such  woman  as  if  she 
were  2k  feme  sole  bj  such  and  the  same  actions  and  proceedings 
as  money  lent 

(0  It  is  provided  by  81  &  82  Vict.  c.  122,  s.  83,  that  when  a  married 
woman  requires  relief  withont  her  husband,  the  guardians  of  the  union  or 
parish,  or  the  overseers  of  the  parish,  as  the  case  may  be,  to  which  she 
becomes  chargeable,  may  apply  to  the  justices  having  jurisdiction  in  such 
union  or  parish,  in  petty  sessions  assembled,  and  thereupon  such  justices 
may  summon  such  husband  to  appear  before  them  to  show  cause  why  an 
order  should  not  be  made  upon  him  to  maintain  his  wife  ;  and  the  justices 
may  make  an  order  upon  him  to  pay  such  sum,  weekly  or  otherwise,  towards 
the  cost  of  the  relief  of  the  wife  as  shall  appear  to  Uiem  to  be  proper,  and 
such  order  shall,  if  the  payments  required  by  it  to  be  made  be  in  arrear, 
be  enforced  in  the  manner  prescribed  by  11  &  12  Vict.  c.  43,  for  the  en- 
forcing of  orders  of  justices  requiring  the  payment  of  a  sura  of  money. 

14.  A  married  woman  having  separate  property  shall  be  sub- 
ject to  all  such  liability  for  the  maintenance  of  her  children  as 
a  widow  is  now  by  law  subject  to  for  the  maintenance  of  her 
children  :  provided  always,  that  nothing  in  this  act  shall  re- 
lieve her  husband  from  any  liability  at  present  imposed  upon 
him  by  law  to  maintain  her  children  (m). 

(fir)  Before  this  act,  it  was  held  that  a  married  woman  was  not  liable  to 
maintain  her  children  out  of  her  separate  property  during  the  life  of  their 
father.    {Ilodgens  v.  Uodgent,  4  CI.  &  Fin.  823.) 

As  to  the  liability  of  paupers  and  their  relations  in  respect  of  relief,  see 
4  Bum's  Justice  of  the  Peace,  294,  80th  ed. 

16.  This  act  shall  come  into  operation  at  the  time  of  the 
passing  of  this  act. 

16.  This  act  shall  not  extend  to  Scotland. 

17.  This  act  may  be  cited  as  "  The  Married  Women's  Pro- 
perty Act,  1870"  (w). 

(n)  This  act  was  intended  to  protect  married  women  in  the  enjoyment 
of  the  rights  of  property,  and  has  not  by  a  side  wind  giyen  them  political 
or  municipal  rights.     (Reg.  v.  Harrald,  L.  R.,  7  Q.  B.  361.) 
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LAW   OF   DOWER. 

3  &  4  Will.  IV.  c.  105. 

An  Act  for  the  Amendment  of  the  Law  relating  to  Dower, 

[29th  August,  1833.] 


Interpretation  Clause. 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  act,  except  where  the 
natare  of  the  provision  or  the  context  of  the  act  shall  exclude 
snch  construction,  he  interpreted  as  follows  ;  that  is  to  say,  the 
word  '*  land  "  shall  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal 
(except  such  as  are  not  liahle  to  dower),  and  to  any  share 
thereof ;  and  every  word  importing  the  singular  numher  only 
shall  extend  and  he  applied  to  several  persons  and  things  as  well 
as  one  person  or  thing. 

The  principal  objects  of  this  statnte  are, 

1st.  To  make  equitable  estates  in  possession  liable  to  dower,  and  to  dis- 
pense with  the  necessity  of  the  actual  seisin  of  the  husband. 

2nd.  To  take  away  the  right  of  dower  out  of  lands  disposed  of  by  the 
hnsband  in  his  lifetime  or  by  his  will,  and  to  give  partial  charges  created 
by  the  husband  priority  over  the  right  of  dower. 

drd.  To  enable  the  husband  to  bar  the  right  of  dower  by  a  declaration 
in  a  deed  or  in  a  will.  The  act  does  not  extend  to  widows  married  on  or 
before  the  Ist  of  January,  1834. 

"  The  effect  of  the  act  is  evidently  to  deprive  the  wife  of  her  dower,  ex- 
cept as  against  her  husband's  heir  at  law.  If  the  husband  should  die 
intestate  and  possessed  of  any  lands,  the  wife's  dower  out  of  such  lands  is 
Etui  left  for  her  support,  unless,  indeed,  the  husband  should  have  executed 
a  declaration  to  the  contrary."    (Williams's  Real  Prop.  227, 9th  ed.) 

The  nature  of  the  old  law  of  dower,  the  means  by  which  the  right  of 
dower  was  defeated,  and  the  alterations  in  the  law  which  were  effected  by 
this  statnte,  will  appear  from  the  following  extract  from  the  First  Report  of 
the  K.  P.  Ck)mmissioner8.  Some  decisions  on  these  subjects  have  been 
added  : — 

^  "  The  present  law  of  dower  gives  to  a  surviving  wife  a  right  to  have  as- 
signed to  her  for  her  life  one- third  of  all  the  lands  and  hereditaments,  vrith 
a  few  exceptions  such  as  common  sans  nomhre  and  personal  annuities  (a), 
of  which  her  husband  was  seised  in  law  (that  is,  had  the  le^  property  by 
descent,  there  being  at  the  same  time  no  possession),  or,  in  fact,  for  an 
estate  of  inheritance  in  possession  at  any  time  during  the  marriage,  not- 
withstanding any  alienation  or  disposition  which  the  husband  may  have 
made  of  the  estates,  or  any  part  of  them  (d). 

"  It  does  not  give  dower  out  of  lands  to  which  the  husband  had  a  right, 
bnt  of  which  he  had  not  seisin  in  law  or  in  fact. 

"  The  widow  is  not  entitled  to  take  possession  of  any  land  for  her  dower, 
the  assignment  is  to  be  made  by  the  heir  ;  and  if  he  neglect  it,  or  do  it 
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unfairly,  she  can  compel  a  jast  assignment  by  legal  process,  and  generally 
recOYer  compensation  for  the  detention.    .    .    . 

"  The  legislature  long  since,  by  the  statute  of  27  Hen.  8,  c.  10,  provided 
a  method  of  diminishing  the  evil  to  some  extent,  by  making  a  jointure  of  a 
certain  description  given  before  marriage  a  bar  of  the  right  of  dower,  though 
sach  jointure  may  be  of  inadequate  value,  and  made  to  the  wife  before 
she  has  arrived  at  the  age  at  wluch  she  is  .enabled  to  assent  to  such  pro- 
vision (c).  Courts  of  equity  have  enlarged  the  remedy  by  making  some 
provisions  not  strictly  within  the  terms  of  the  statute  bars  of  dower  (d). 
Courts  of  equity  have  also  obviated  the  inconveniences  arising  from  dower, 
and  also  very  materially  restricted  and  impaired  the  right  to  dower,  by  hold- 
ing that  equitable  estates,  a  modification  of  the  ownership  of  real  property, 
which  has  been  introduced  since  the  law  of  dower  was  established,  and  now 
exists  to  a  very  great  extent,  are  not  subject  to  dower  {e)  ;  and  further,  by 
holding  that  a  purchaser  may  protect  himself  against  the  dower  of  the 
vcndoi^s  wife  in  legal  estates,  by  procuring  the  assignment  to  a  trustee 
for  himself  of  an  outstanding  legal  term  (/).    .     .     . 

"  It  may  be  observed  here,  that  the  statutable  bar  by  jointure  depends  at 
law,  and  in  case  of  the  marriage  of  a  female  under  twenty-one  years  in 
equity  also,  on  the  validity  of  the  title  of  the  jointure ;  it  is  therefore 
troublesome  in  questions  with  purchasers  (g), 

**  In  order  to  defeat  the  right  of  dower  in  cases  not  within  the  statute, 
and  to  which  the  above  decisions  would  not  apply,  purchasers  have  long 
had  recourse  to  the  contrivance  of  taking  conveyances 'of  estates  in  a  very 
artificial  form,  called  a  conveyance  to  uses  to  bar  dower,  which,  while  it 
confers  the  whole  beneficial  ownership,  and  an  absolute  dominion  over  the 
legal  estate,  prevents  the  legal  estate  from  so  vesting  in  the  purchaser  as  to 
make  the  property  subject  to  his  wife's  dower  (A).    .    .     . 

"  By  all  these  means  the  law  of  dower  is  in  most  instances  evaded ;  where 
husbands  find  their  estates  subject  to  dower,  they  very  frequently  make 
provision  for  their  widows  on  the  condition  of  tneir  relinquishing  their 
dower  ■,  and  sometimes  without  knowing  that  the  right  to  dower  exists,  or 
without  expressly  noticing  it,  they  make  provisions  for  their  widows,  and  at 
the  same  time  make  dispositions  of  their  fee  simple  estates  inconsistent 
with  the  enjoyment  of  dower  by  the  widow,  or  whicn,  by  clear  implication, 
indicate  that  dower  is  not  meant  to  be  enjoyed  by  the  widow  (t).     .    .    . 

**  The  distinction  as  to  dower  between  the  husband's  seisin  and  his  mere 
right,  we  think,  in  the  present  state  of  things,  irrational. 

"  We  propose  that  dower  should  attach  upon  all  estates  of  inheritance  in 
possession,  excepting  the  species  of  property  to  which  dower  is  not  incident; 
and  on  property  considered  in  equity  as  real  estate  of  or  to  which  any 
husband  dies  seised  or  entitled  in  fact  or  in  law,  whether  legally  and  bene- 
ficially, or  beneficially  only,  which,  if  belonging  to  the  wife,  would  be 
subject  to  the  husband's  curtesy,  but  subject,  like  the  interest  of  other 
persons  having  partial  interests  in  the  inheritance,  to  any  estates,  charges, 
or  incumbrances  which  the  husband  may  have  lawfully  created,  or  bound 
himself  to  create,  and  to  his  debts,  so  tar  as  they  attach  on  his  freehold 
estates,  and  as  to  estates  which  he  can  affect  by  his  will,  to  any  disposition, 
direction,  or  declaration  made  by  his  will,  executed  so  as  to  attect  freehold 
estate,  and  that  dower  should  not  attach  on  any  other  estate. 

"  By  this  enactment  the  artificial  distinction  between  legal  and  equitable 
estates  will  be  taken  away  ;  on  the  other  hand,  the  subtle  contrivances  to 
which  we  have  referred  will  become  unnecessair. 

"  We  propose  that  a  provision  made  by  will  for  a  widow  out  of  personal 
estate  shall  not  deprive  her  of  dower,  unless  the  will,  expressly  or  by  clear 
implication,  shall  so  direct,  but  that  any  devise  of  freehold  estate  shall  be 
held  to  be  free  from  dower,  unless  the  contrary  be  declared. 

"  And  that  as  to  estates  which  the  husband  might  by  his  will  dispose 
of  against  his  vrife's  right  to  dower,  he  may  by  his  wul  duly  executed  declare 
that  such  right  should  be  discharged  without  making  any  further  dis- 
position. And  we  propose  that  the  enactments  shall  not  interfere  with  the 
rule  of  courts  of  equity,  giving  widows  a  preference  over  other  legatees  for 
legacies  given  to  them  in  satisfaction  of  dower.    And  we  propose  that  a 
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declarstioii  in  anj  deed  or  instrument  giving  or  devising  estates  of  in- 
heritance, may  make  the  ^tate  of  the  donee  or  devisee  not  snbject  to  his 
wife's  dower ;  but  these  enactments  are  not  to  prevent  courts  from  enforcing, 
on  equitable  principles,  covenants  or  agreements  of  husbands  not  to  bar  the 
right  of  dower,  nor  to  prevent  the  barring  of  dower  bj  agreement  or  settle- 
ment, or  its  forfeiture  by  adultery  {k), 

"  We  do  not  propose  at  present  to  extend  the  alterations  of  the  law  of  New  rales  not  to 
dower  to  gavelkind  lands  or  borough- English  lands,  or  to  copyhold  or  custo-  ?*{!J''^  ^^^' 
mary  lands,  as  to  all  which  the  right  to  dower  or  frccbench  is  regulated  by     ^    '    ^ 
a  variety  of  peculiar  customs  {l)»    We  deem  it  expedient  to  postpone  the 
recommendation  of  any  further  alteration  of  the  laws  relating  to  those 
several  tenures,  until  the  whole  snbject  shall  come  under  our  view."    (1 
Real  Prop.  Rep.  16—19.    As  to  tenures,  see  3  Real  Prop.  Rep.  3—22.) 

{a)  See  Co.  Litt.  32  a.    Lyfier  v.  Mahoneyy  1  Dm.  &  War.  236.  oat  of  what  pro- 

\h)  The  widow  of  a  man  to  whom  an  estate  was  devised  in  fee,  with  a  perty  a  woman  la 
limitation  over  to  the  testator's  heir,  in  case  the  devisee  had  no  children  or  «°^'l«d  to  dower, 
issue,  was  held  to  be. entitled  to  dower.    (Moody  v.  Xiny,  10  Moore,  223  ; 
8.  al2  Bing.  447  ;  Smith  v.  Spencer,  4  W.  R.  729.) 

Dower  is  due  of  mines  wrought  during  coverture,  whether  by  the  hns-  Mines, 
baud  or  by  lessees  for  years,  whether  paying  pecuniary  rents  or  rents  in 
kind,  and  whether  the  mines  are  under  the  husband's  own  land,  or  have 
been  absolutely  granted  to  him  to  take  the  whole  stratum  in  the  lands  of 
others.  Such  a  grant  is  a  grant  of  a  real  hereditament  in  fee  simple.  But 
dower  is  not  due  of  mines  or  strata  unopened,  whether  under  the  husband's 
soil  or  under  the  soil  of  others.  If  lands  assigned  for  dower  contain  an  open 
mine,  tenant  in  dower  may  work  it  for  her  own  benefit.  {Stoughton  v.  Lee^ 
1  Taunt.  401  ;  Dioltin  v.  Earner,  1  Dr.  &  Sm.  284.) 

A  widow  dowable  out  of  the  real  estate  of  her  husband,  not  having  done 
any  act  to  preclude  her  from  doing  so,  may  claim  one-third  of  the  income 
of  the  proceeds  arising  from  the  royalties  of  mines  opened  after  her  hus- 
band's decease,  but  she  is  not  entitled  to  one-third  of  the  royalties  as  corpus. 
iDiekin  v.  Hamer,  1  Dr.  &  Sm.  284.) 

The  heir  has  no  right  to  denude  the  estate  of  timber  as  against  the  Timber, 
dowress  ;  therefore,  where  a  testator  died  seised  of  certain  estates,  out  of 
which  his  widow  was  entitled  to  dower,  the  heir  of  the  testator  entered  into 
possession  of  the  estates  and  cut  down  timber,  the  produce  of  which  timber 
was  paid  into  court :  it  was  held,  that  the  widow  was  entitled  to  a  third  of 
the  produce  for  life.  {Bithop  v.  Bishojf,  5  Jur.  931 ;  Dickin  v.  Hamer, 
1  Dr.  &  Sm.  284.) 

Where  land  belonging  to  an  infant,  snbject  to  his  mother's  right  of 
dower,  was  taken  by  a  railway  company,  and  the 'purchase- money  as  deter- 
mined by  two  valuers  was  paid  into  court  under  the  Lands  Clauses  Act : 
held,  that  the  dowress  was  entitled  to  have  the  value  of  her  right  of  dower, 
a«  determined  by  the  valuers,  paid  to  her  out  of  the  fund  in  court.  {lie 
HalVt  Egtate,  L.  R.,  9  Eq.  179.) 

See,  further,  as  to  the  property  out  of  which  a  woman  is  entitled  to 
dower,  and  the.  requisites  to  dower,  the  note  to  sect.  2,  pott ;  Tudor's  L.  C, 
Conv.  55  et  seq.,  2nd  ed. 

(r)  In  consequence  of  two  maxims  of  the  common  law— first,  that  no  Legal  Jointures, 
right  can  be  barred  until  it  accrues  ;  and,  secondly,  that  no  right  or  title 
to  an  estate  of  freehold  can  be  barred  by  a  collateral  satisfaction — it  was 
impossible  to  bar  a  woman  of  her  dower  by  any  assignment  or  assurance 
of  lands,  either  before  or  during  the  marriage.  (  V'ernon*t  case,  4  Rep.  1 ; 
Co.  Litt  86  b.) 

Before  the  passing  of  the  Statute  of  Uses  (27  Hen.  8,  c.  10),  the  greater 

{)art  of  the  lands  in  England  having  been  conveyed  to  uses  which  were  not 
iable  to  dower,  (Dyer,  266,  pi.  7  ;  4  Rep.  1  b,)  it  was  usual  to  make  a  pro- 
vision for  the  wife  before  marriage  out  of  the  husband's  lands.  (3  Rep. 
68  b ;  4  Rep.  1  b  ;  Wilmot's  Notes,  184, 185.)  The  Statute  of  Uses  having 
transferred  the  legal  estate  to  the  cestvi  que  use,  all  women  then  married 
would  have  become  dowable  of  lands  held  to  the  use  of  their  husbands,  and 
retained  their  title  to  lands  eettled  on  them  in  jointure.    To  prevent  that 
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3  >  4  Will.  4     injastice,  it  is  by  the  6th  section  of  the  Statute  of  Uses  declared,  that  a 
c,  105  «.  i . '    woman  having  an  estate  in  jointure  with  her  husband  (five  species  of  which 

— '- *~ — '—   are  enumerated)  shall  not  be  entitled  to  dower  ;  and  the  9th  section  reserves 

to  the  wife  a  right  to  refuse  a  jointure  or  to  claim  her  dower.  (See  Wilmot's 
Notes,  184,  &c.)  It  was  decided  that  the  species  of  estates  enumerated  are 
proposed  onlj  as  examples,  and  the  courts  have  in  construction  extended 
the  operation  of  the  statute  to  other  instances  within  its  principle,  though 
not  within  its  words.  (4  Rep.  2  a.)  By  the  effect  of  that  statute,  therefore, 
no  widow  can  claim  both  jointure  and  dower.  Jointure  before  marriage  is 
a  peremptory  bar  of  dower  ;  jointure  after  marriage  she  has  an  option  to 
renounce.  (1  Swanst.  429,  n.)  A  jointure  within  £at  statute  is  defined  to 
be  a  competent  livelihood  of  freehold  to  the  wife  of  lands  and  tenements,  to 
take  effect  in  profit  or  possession  presently  after  the  death  of  the  husband, 
for  the  life  of  the  wife  at  least,  if  she  herself  be  not  the  cause  of  its  determi- 
nation or  forfeiture.    (Co.  Litt.  36  b,  37.) 

According  to  Lord  Coke  (Co.  Litt.  36  b),  there  are  six  requisites  to  a 
strict  legal  iointure,  viz.,  1st.  The  provision  for  the  wife  must  by  original 
limitation  take  effect  in  possession  or  profit  immediately  after  the  husband's 
death.  (  Wood  v.  Shirly,  Cro.  Jac.  488.)  2nd.  It  must  be  for  the  term  of 
her  own  life,  or  greater  estate.  (Dyer,  97  b.)  3rd.  It  must  be  made  to 
herself,  and  no  other  for  her.  4th.  It  must  be  made  in  satisfaction  of  the 
whole,  and  not  of  part  of  her  dower.  5th.  It  mnst  be  either  expressed  or 
averred  to  be  in  satisfaction  of  her  dower.  (See  9  Mod.  152  ;  3  Atk.  8  ;  I 
Yes.  sen.  54  ;  4  Yes.  391.)  And  6th.  It  may  be  made  either  before  or 
after  marriage.    (4  Rep.  3.) 

I  A  feme  o&vert  is  not  competent  during  the  coverture  to  elect  between  a 

jointure  made  to  her  after  marriage  and  her  dower  at  common  law.    The 

'  consent  of  a  married  woman  to  release  her  jointure,  and  accept  an  allow- 

ance during  the  life  of  her  husband,  who  was  a  lunatic,  without  prejudice  to 
her  right  to  dower,  was  held  not  to  be  binding  upon  her  after  his  decease. 

i  {Prank  v.  Frank,  3  My.  &  Cr.  171.) 

I  A  jointure  settled  on  a  wife  by  articles,  to  which  she  was  not  a  party, 

will  not  deprive  her  of  dower  ;  ( Earl  Buckingham  v.  Drury,  3  Br.  P.  C. 

>  497 ;  S.  P.  Daly  v.  Lynch,  lb.  48;)  but  an  infant  having  before  her  marriage 

a  jointure  made  to  her  in  bar  of  dower,  is  thereby  bound  and  barred  by  the 

!  Stat.  27  Hen.  8,  c.  10.    (lb.) 

Equitable  Join-  {d)  In  equity,  a  trust  estate,  an  agreement  to  settle  lands  as  a  jointure, 

turn.  Qf  ^  covenant  from  the  husband  that  his  heirs,  executors,  or  administrators 

would  pay  an  annuity  to  his  wife,  for  her  life,  in  case  she  survived  him,  in 
full  for  her  jointure  and  in  bar  of  dower,  without  expressing  that  it  should 

[  be  charged  on  lands,  or,  in  short,  any  provision,  however  precarious,  and 

whether  secured  out  of  realty  or  personalty,  which  an  adult  before  marriage 
accepts  in  lieu  of  dower,  is  a  good  jointure.  {Earl  Buckingham  v.  Brury, 
5  Br.  P.  C.  570  ;  4  Br.  C.  C.  506;  Wilmot's  Notes,  177;  Charles  v.  An- 
drews, 9  Mod.  152;  Williams  v.  Chitty,  3  Yes.  jun.  545;  Tinney  v.  Tin- 
ney,  3  Atk.  8;  Carruthers  v.  Carruthers,  4  Br.  C.  C.  500;  Estcourt  v. 
Estcourt,  1  Cox,  20;  Simpson  v.  GuttcT'idge,  1  Madd.  R.  613;  4  Rep. 
2  a,  n.  by  Thomas;  Harg.  Co.  Litt.  36  b,  n.  (6);  Sugd.  V.  &  P.  543,  544, 
11th  ed.;  Byke  v.  Rendall,  2  De  G.,  M.  &  G.  209.)  A.future  contingent 
provision,  accepted  by  an  adult  female  upon  her  marriage  in  lieu  of  dower, 
IS  in  equity  a  valid  bar  to  dower.  {In  re  Herons,  1  Flan.  &  K.  330.  See 
Power  V.  Sheil,  1  Moll.  312;  Williams  v.  CJiitty,  8  Yes.  545;  Corbet  v. 
Corbet,  1  Sim.  &  St.  612;  5  Rnss.  254.) 

A  wife  had  a  jointure  secured  on  her  husband's  estate  X.  In  1844,  the 
husband  contracted  to  purchase  an  estate  Y.,  and  to  enable  him  to  sell  the 
estate  X.,  the  wife,  in  1845,  released  her  jointure,  and  he  then  covenanted 
to  secure  it  out  of  "estates  he  should  thereafter  acquire."  Before  the 
estate  Y.  had  been  conveyed,  the  husband  contracted  to  sell  it :  it  was 
held,  that  in  equity  the  estate  Y.  was  charged  with  the  jointure.  ( Warde  v. 
Warde,  16  Beav.  103;   Wellesley  v.  Wellesley,  4  My.  &  Cr.  554.) 

By  a  settlement  made  on  the  marriage  of  an  adult  female,  it  was  declared 
that  in  consideration  of  the  intended  marriage,  and  *'  for  providing  a  com- 
petent jointure  and  provision  of  maintenance ''  for  the  wife  and  issue  of  the 


Interpretation  Clause, 

marriage,  the  father  of  the  husband  had  paid  him  3,0002.,  and  that  the  has- 
band  had  giyen  a  bond  for  the  payment  of  2,0002.  six  months  after  the  mar- 
riage, to  be  settled  on  trasts  for  the  benefit  of  himself,  his  wife  and  the  issue 
of  the  marriage.  During  the  coyerture  the  husband  bought  certain  lands 
which  he  subsequently  sold  to  a  purchaser  from  whose  devisees  the  de- 
fendant purchased  with  notice  of  the  settlement.  The  husband  died 
without  satisfying  the  bond.  On  a  bill  by  the  wife  for  dower  out  of  the 
lands  so  sold  :•  it  was  held,  that  her  right  was  barred  by  the  settlement,  and 
that  she  had  no  lien  on  or  right  to  resort  to  the  lands  to  the  satisfaction  of 
the  amount  due  on  the  bond.  {Dyhe  v.  Hendally  2  De  G.,  M.  &  G.  209; 
16  Jut.  939j  21  Law  J.,  Chanc.  905.) 

Marriage  articles  were  executed  by  a  tenant  in  tail  in  remainder,  and 
his  intended  wife,  whereby  he  agreed  to  execute,  when  he  should  become 
entitled  in  possession,  a  legal  post-nuptial  settlement,  to  secure  her  a 
jointure  of  specified  amount.  He  subsequently  became  entitled  in  pos- 
session,  bnt  died  intestate  without  executing  any  such  settlement.  Held, 
that  the  articles  were  a  bar  in  equity  to  the  wife's  right  of  dower.  (Penne" 
father  v.  Penne/ather,  I.  R.,  6  Eq.  171.) 

By  marriage  articles  the  intended  husband  covenanted  that  in  case  he 
should  die  in  the  lifetime  of  his  intended  wife,  without  issue  by  her,  she 
should  be  entitled  to  one-half  of  what  property,  real  or  personal,  he  should 
die  seised  or  possessed  of ;  and  that  in  preference  to  any  creditor  of  his,  or 
to  any  deed  or  will  which  he  might  make  or  execute  in  his  lifetime,  con- 
trary to  the  true  intent  and  meaning  of  the  articles.  There  was  no  issue 
of  the  marriage ;  and  the  husband  died,  leaving  his  wife  surviving  :  she  is 
not  entitled,  in  addition  to  the  moiety  of  her  husband's  real  and  personal 
eatate  given  to  her  by  the  articles,  to  dower  out  of  the  other  moiety  of  his 
real  estates  of  inheritance.    {Hamilton  v.  Jaokgon,  2  Jones  &  Lat.  295.) 

The  wife's  claim  on  the  personal  estate  of  her  intestate  husband  was 
held  to  be  barred  by  a  settlement  on  her  marriage  of  a  certain  sum  that  was 
in  trust  for  her  for  life  "  as  and  for  her  jointure,  in  full  lieu,  bar  and  satis- 
faction of  any  dower  or  thirds  which  she  could  or  might  claim  at  common 
law,  out  of  all  or  any  of  the  estates,  real,  personal  or  freehold "  of  her 
intended  huaband.    (  Gurly  v.  Gurly,  8  CI.  &  Finn.  743.) 

A  marriage  settlement  contained  a  clause  that  the  provision  thereby 
made,  and  intended  for  a  wife  in  the  event  of  her  viduity,  should  be  ac- 
cepted, deemed  and  taken  in  full  lieu  of  dower  or  thirds,  to  which  she 
might  be  entitled  at  common  law  or  otherwise  howsoever :  it  was  held,  that 
she  was  barred  of  her  share  of  her  husband's  personal  estate,  under  the 
Statute  of  Distributions.    (Ite  Burgesx,  11  Ir.  Chanc.  Rep.,  N.  S.  164.) 

The  word  '*  thirds  *'  is  not  confined  to  real  estate,  but  is  a  general  ex- 
pression which  may  signify,  according  to  the  context  and  scope  of  the 
instrument,  the  interest  of  a  widow  in  an^  property,  whether  personal  or 
real,  of  her  deceased  husband.  In  construing  a  stipulation  in  a  marriage 
settlement,  that  the  provision  thereby  made  for  the  intended  wife  is  "  in  lieu 
of  dower  or  thirds,"  the  court  considers  the  fund  out  of  which  the  provision 
was  made.  Where,  therefore,  by  an  ante-nuptial  settlement  the  provision 
thereby  made  for  the  intended  wife  was  partly  charged  on  personalty  of 
the  intended  hnsband,  who  had  children  by  a  former  marriage  :  it  was 
held,  on  his  dying  intestate,  that  the  claim  of  his  widow  to  a  distributive 
share  in  his  personal  estate  was  barred  by  a  stipulation  in  the  above 
words.  {Thompton  v.  WattSf  2  J.  &  H.  291.  See  Samboiirne  v.  Barry, 
I.  R.,  6  Eq.  28.) 

As  to  the  law  of  jointures,  see  1  Rop.  on  Hnsband  and  Wife,  by  Bright, 
c.  10;  Cruise's  Dig.  tit  VII.;  Bac.  Abr.  Dower  and  Jointure  (G.);  Gilb. 
on  Uses,  by  Sugd.  p.  321,  &c. 

id)  See  note  to  sect.  2,  pott. 

(/)  The  result  of  the  cases  as  to  the  doctrine  of  attendant  terms  before 
the  Stat.  8  &  9  Vict.  c.  112,  was,  that  when  there  was  an  old  term  that  was 
satisfied,  the  inheritance  being  the  estate,  the  interest  in  the  term  attended 
upon  it.  If  there  were  a  first,  second  and  third  mortgagee,  they  were,  ac- 
cording to  their  respective  gradations,  entitled  to  the  benefit  of  the  term. 
It  was  possible  that  some  or  all  of  them  might  not  know  of  its  existence  ; 
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8  <^  4  Will.  4,  and  according  to  the  practice  of  cotiTevanccrs,  sanctioned  by  and  perhaps 
o,  105,  »,  1.      growing  oat  of  the  doctrines  of  courts  of  equity,  if  a  snbsequent  incom- 

brancer,  without  notice,  got  in  the  term,  he  gained  a  priority  :    if,  at  the 

time  of  advancing  his  money,  he  had  notice  of  the  preTious  incumbrances, 
he  did  not  gain  priority.  (Per  Lord  Eldon  in  Mole  v.  Smithy  Jac.  R.  496. 
See  Bndiwr  v.  Vandebendy,  Show.  P.  C.  69 ;  Pr.  Ch.  65  ;  Sfvannock  v, 
Xt/iw^,2  Atk.208;  Ambl.6;Co.Litt.208a,n.;  WillovghbyY,  Willoughhf, 

1  T.  R.  763. ) 

An  heir,  though  he  could  arail  himself  at  law  of  a  term  attendant  upon 
the  inheritance,  was  not  allowed  in  a  court  of  eauity  to  defeat  the  widow's 
claim  of  dower  ;  for,  having  a  certain  quantity  of  interest,  equity  considered 
her  as  having  a  corresponding  interest  in  the  term.  When  Uie  husband 
conveyed  to  a  purchaser,  without  the  concurrence  of  the  wife,  nothing  but 
the  husband's  estate  passed  subject  to  dower,  which  remained  as  it  was. 
{Manndrell  v.  Maundrell,  7  Ves.  578  ;  S.  C,  10  Ves.  246  )  But  a  pur- 
chaser for  valuable  consideration,  or  a  mortgagee,  (  Wynn  v.  Willi-ams^ 
5  Yes.  130,)  might  protect  himself  from  dower  by  taking  an  actual  assign- 
ment of  a  term  created  before  the  right  of  dower  attached,  to  a  tmstee  for 
himself,  or  a  declaration  of  trust  from  the  trustee,  or  by  obtaining  posses- 
sion of  the  deed  creating  the  term,  (7  Ves.  567 ;  10  Yes.  246,)  notwithstand- 
ing he  had  notice  of  the  right  of  dower.  (10  Yes.  271  ;  see  Butl.  Co.  Litt 
290  b,  n.  1,  s.  13.  See  In  re  Sleeman,  4  Ir.  Ch.  R.  563  j  8  &  9  Yict.  c.  112, 
post.}  A  purchaser,  in  1840,  obtained  possession  of  a  deed  creating  an 
attendant  term,  but  did  not  procure  an  assignment  of  the  term  :  it  was 
held,  that  he  could  not  rely  on  this  term  as  a  bar  to  a  claim  for  dower. 
(Corry  v.  Oremorne,  12  Ir.  Ch.  R.  136.) 

In  Mole  V.  Sf/iith,  (Jac.  R.  490 ;  S.  C,  1  Jac.  &  W.  665,)  an  attendant 
term  having  become  vested  in  the  wife  of  the  owner  of  the  inheritance,  as 
the  administratrix  of  the  trustee  of  the  term,  and  her  husband  having 
become  a  bankrupt,  his  assignees  agreed  to  sell  the  estate,  and  filed  a  bill 
for  a  specific  performance  of  the  agreement,  pending  which  suit  the  hus- 
band died  :  it  was  held,  that  the  widow  was  not  entiUed  to  dower,  that  she 
must  assign  the  term  for  the  benefit  of  the  purchaser,  and  that  he  was  bound 
to  accept  the  title.    (See  also  Andenon  v.  Pignet^  L.  R.,  8  Ch.  180,  pott.') 

(p)  See  Shapson  v.  Ghitteridgey  1  Mad.  609  ;  Corbet  v.  Corbet^  1 
Sim.  &  St.  612  ;  5  Russ.  254  ;  Sugd.  V.  &  P.  642, 11th  ed. 

(A)  The  form  of  limitation  to  uses  to  bar  dower,  which  has  been  almost 
universally  adopted,  was  in  effect  to  such  uses  as  the  purchaser  should  by 
deed  appoint :  in  default  of  and  until  appointment  to  the  purchaser  for 
life,  remainder  to  a  trustee  and  his  heirs  during  the  life  of  and  in  trust  for 
the  purchaser,  remainder  to  the  purchaser,  his  heirs  and  assigns.  (See 
Gilb.  on  Uses,  by  Sugd.  821—325,  n.;  Fearne,  347,  n.  by  Butl.  7th  ed. ; 

2  Davidson  Con  v.  210.)  As  to  the  form  of  these  uses,  see  8  Davidson 
Conv.  249,  note  (o). 

A  vendor  being  entitled  under  a  limitation  to  uses  to  bar  dower  without 
ft  power  of  appointment,  the  purchaser  insisted  on  the  concurrence  of  the 
dower  trustee.  The  trustee  being  abroad,  the  vendor  filed  a  bill  to  enforce 
specific  performance  without  his  being  a  party  to  the  conveyance.  The 
Y ice-Chancellor  held,  that  the  objection  was  well  founded,  and  made  a 
decree  for  specific  performance,  with  an  order  vesting  the  estate  of  the 
dower  trustee  in  the  purchaser,  upon  the  execution  of  the  conveyance  by 
the  vendor  ;  but  considering  the  objection,  though  tenable,  to  be  frivolous 
and  vexatious,  he  gave  no  costs  to  either  party  :  it  was  held,  on  appeal  by 
the  purchaser,  that  the  objection  was  frivolous  and  vexations,  and  ought 
not  to  have  been  insisted  on,  and  that  costs  ought  not  to  be  given  to  the 
purchaser.    (  Collard  v.  Roe^  4  De  G.  &  J.  526.) 

A  limitation  to  the  old  uses  to  bar  dower  will  not  deprive  of  her  dower 
a  woman  married  since  the  passing  of  the  Act.  (^Fry  v.  ^'oble,  7  De 
G.,  M.  &  G.  687.) 

(i)  See  notes  to  sect.  5  and  sect.  9,pogt, 

Ik)  Under  13  Edw.  1.  c.  34,  a  woman  forfeits  her  dower  by  adultery^ 
even  though  brought  about  by  her  husband's  cruelty.  {Hetheringtan  v. 
Graham,  6  Bing.  139;  Woodward  v.  Dowse,  10  C.  B.,  N.  S.  722 j  Boztoch 
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V.  Smith,  34  Beav.  57.)  The  dirorce  of  a  wife  ^  mensd*et  tharo  by  the 
Ecclesiastical  Coart  before  20  &  21  Vict.  c.  85  for  adultery,  without  any 
renewal  of  cohabitation,  does  not  preclade  her  from  obtaining  her  distriba- 
tiye  share  in  the  personal  estate  of  her  intestate  husband  in  an  administra- 
tion suit  by  his  executors.    (^Rolfe  v.  Perry,  11  W.  R.  367.) 

(/)  This  act  extends  to  lands  of  gavelkind  tenure.  {Farley  v.  Bonham, 
2  Johns.  &  H.  177;  7  Jur.,  N.  S.  232.)  But  copyholds  are  not  within  this 
statute.  {Powell  r,  Jones,  2  Sm.  &  G.  407.)  As  to  freebench  in  copy- 
holds, see  further  the  note  to  sect.  5,  pott. 

In  the  assignment  of  dower,  courts  of  equity  have  assumed  a  concurrent 
jurisdiction  with  courts  of  law.  (Mitford,  120—1 23.)  See  further  the  note 
to  3  &  4  Will.  4,  c.  27,  s.  36,  ante,  p.  226.  As  to  the  remedy  in  equity,  see 
Daniell's  Ch.  Pr.  1036,  5th  ed. 

A  widow  filed  a  bill  for  dower  against  alienees  of  her  husband.  In  order 
to  make  out  her  title' to  dower  she  was  obliged  to  give  in  evidence  a  deed, 
by  which  the  estate  had  been  conveyed  to  the  person  from  whom  her  hus- 
band claimed.  This  deed  contained  a  recital  that  the  legal  estate  was  out- 
standing in  trustees.  She  also  gave  in  evidence  certain  orders  of  the  Court 
of  Chancery,  to  show  that  such  recital  was  mistaken:  it  was  held,  that  she 
was  entitled  to  a  reference  to  ascertain  the  lands  of  which  she  was  dowablo. 
iKerruighan  v.  M'Nally,  11  Ir.  Ch.  Rep.,  N.  S.  62.) 

Where  a  dower  suit  was  not  occasioned  by  any  difficulty  as  to  the  assign- 
ment or  mode  of  payment  of  the  dower,  but  solely  by  the  defendant  not 
having  admitted  tne  title  till  he  put  in  his  answer  to  the  bill  of  the  widow, 
she  was  allowed  her  costs  up  to  the  hearing.  (^Harris  v.  Harris,  11 W.  R. 
62.    See  also  as  to  costs,  Stormont  v.  Wickens,  14  W.  R.  192.) 

It  seems  that  purchase  for  value  without  notice  is  a  good  defence  to  a 
suit  instituted  to  recover  dower  (see  ante,  p.  226).  It  has  accordingly  been 
held  at  law  that  a  demandant  in  dower  is  not  entitled,  under  17  &  18  Vict. 
c.  125,  s.  50,  to  inspection  of  the  deed  under  which  the  property,  out  of 
which  she  claims  to  be  endowed,  was  conveyed  away  by  her  husband  as 
against  a  bond  fide  purchaser  for  value,  without  notice  of  the  marriage,  the 
balance  of  authorities  being  assumed  to  be  in  favour  of  the  position,  that  a 
bill  for  discovery  could  not  be  sustained  in  such  a  case.  ( Gomm,  dem., 
Parrott,  ten.,  3  C.  B.,  N.  S.  47;  8  Jur.,  N.  S.  1150;  26  Law  J.,  C.  P.  279.) 

As  to  the  period  in  which  the  right  to  sue  for  dower  is  barred,  see 
Marshall  v.  Smith,  5  Giff.  37,  ante,  p.  145.  As  to  the  arrears  of  dower 
which  may  be  recovered,  see  ante,  p.  249. 
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2.  When  a  husband  shall  die,  beneficially  entitled  to  any  widows  to  be  en- 
land  for  an  interest  which  shall  not  entitle  his  widow  to  dower  oul^of Suitable 
out  of  the  same  at  law,  and  such  interest,  whether  wholly  estates, 
equitable,  or  partly  legal  or  partly  equitable  (m),  shall  be  an 
estate  of  inheritance  in  possession,  or  equal  to  an  estate  of  in- 
heritance in  possession,  (other  than  an  estate  in  joint  tenancy,)  («) 
then  his  widow  shall  be  entitled  in  equity  to  dower  out  of  the 
same  land. 

(m)  The  general  principle  on  which  courts  of  equity  hare  proceeded  in  According  to  old 
cases  of  dower  is,  that  dower  is  to  be  considered  as  a  mere  legal  right;  and  JSJ^^^JST*'!"^* 
that  equity  oaght  not  to  create  the  right,  where  it  does  not  subsist  at  law.     equitable  estates. 

Nothing  can  be  more  striking  than  the  inconsistency  of  the  doctrine  which 
subjected  trust  estates  to  the  right  by  curtesy,  while  it  exempted  them  from 
the  claim  of  dower.  Courts  of  equity  had  assumed  as  a  principle,  in  acting 
upon  trusts,  to  follow  the  law;  and,  according  to  that  principle,  they  ought, 
in  all  cases  where  rights  attached  on  legal  estates,  to  hare  attached  the  same 
rights  upon  trusts,  and  consequently  to  have  given  dower  of  an  equitable 
estate.    It  was  found,  howeyer,  that  in  cases  of  dower,  that  principle,  if 
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8^4  Will.  4,   pareaed  to  the  utmost,  would  have  affected  the  titles  to  a  large  projwrtioii 
0, 106,  «.  2.      of  the  estates  in  the  country,  as  parties  had  been  acting  on  the  footing  of 

dower  upon  a  contrary  principle,  and  had  supposed  that  by  the  creation  of 

a  trust,  the  right  of  dower  would  be  prevented  from  attaching.  Many  per- 
sons had  purchased  under  this  idea;  and  the  country  would  have  been 
throvhi  into  the  utmost  confusion,  if  courts  of  equity  had  followed  their 
general  rule  with  respect  to  trusts  in  the  cases  of  dower.  But  the  same  ob- 
jection did  not  apply  to  a  tenancy  by  the  curtesy,  for  no  person  would  pur- 
chase  an  estate  subject  to  such  right,  without  the  concurrence  of  the  person 
in  whom  it  was  vested.  (^D'Arcy  t.  Blakey  2  Sch.  &  Lef.  388.)  Before 
the  Dower  Act  a  widow  was  not  entitled  to  freebench  of  a  trust  estate  in 
copyholds.  {Fordery.  Wade,  4  Br.  C.  C.  620.)  And  the  act,  which  does 
not  apply  to  copyholds,  has  made  no  difference  In  this  respect.  {Smith  v. 
Adams,  6  De  G.,  M.  &  G.  712.) 

Where  an  estate  was  subject  to  a  mortgage  infes  at  the  time  of  the  mar- 
riage, and  continued  so  during  the  coverture,  the  widow  was  not  entitled  to 
dower,  as  at  law  the  whole  legal  inheritance  was  rested  in  the  mortgagee; 
and  the  right  of  redemption  was  merely  an  equitable  title,  insufficient  to 
create  a  cl^m  of  dower.  ( Dixon  v.  Saville,  1  Br.  C.  C.  826.)  A  party  died 
in  1830,  having  vested  in  him  a  mortgage  in  fee,  and  the  lapse  of  time  and 
circumstances  were  such  as  to  render  it  very  improbable  that  any  party 
could  now  establish  any  right  to  the  e(^uity  of  redemption  :  it  was  held, 
nevertheless,  that  the  widow  was  not  entitled  to  dower.  Though  the  hus- 
band might  have  considered  the  property  as  his  own  at  his  death,  and 
though  £e  court  might  not  then  consider  it  subject  to  any  redemption,  yet 
the  quality  of  the  estate  in  the  consideration  of  the  court  was  not  such  as  to 
give  a  right  of  dower.  (  Flack  y.  LongmatCy  8  Bear.  420. )  Where  the  hus- 
band was  seised  merely  as  a  mortgagee  or  trustee,  the  wife  was  entitled  to 
dower  at  law,  but  subject  in  equity  to  the  same  right  of  redemption  or  trust 
as  her  husband  was  liable  to;  but  a  court  of  equity  would  interfere  to  pre- 
vent a  widow  from  taking  advantage  of  her  legal  right.  {Hinton  y.  Hinton, 
2  Yes.  sen.  634;  see  2  Freem.  43,  71;  1  Burr.  117;  Butl.  Co.  Litt.  205  a, 
n.  (1),  11th  ed.;  Lytter  y.  Mahony,  1  Dru.  &  War.  242.)  The  legal  estate 
in  certain  freeholds  was  vested  in  K.  as  mortgagee  in  fee,  subject  to  the 
equity  of  redemption  of  F.;  K.  also  claimed  to  be  entitled  to  an  undivided 
moiety  in  these  freeholds,  which  claim  was  disputed  by  F.,  but  was  esta- 
blished by  a  decree  at  the  Rolls:  after  K.'s  death  it  was  held,  that  the  legal 
and  equitable  interest  had  not  been  so  united  in  K.  as  to  entitle  his  widow 
to  dower  out  of  his  undivided  moiety.  {Knight  v.  Frampton,  10  Law  J., 
N.  S.,  Chanc.  247;  4  Beav.  10.) 

So  a  woman  is  not  entitled  to  dower  of  estates  of  which  the  husband  was 
seised  in  fee,  subject  at  the  time  of  his  marriage  to  leases  for  lives,  which 
did  not  expire  during  the  coverture.  (D*Arey  v.  Blake,  2  Sch.  &  Lef.  387; 
Fitz.  Abr.  Dower,  pi.  184;  Br.  Abr.  Dower,  pi.  44;  Co.  Litt.  32  a;  Co.  Litt. 
208  a,  Harg.  note;  Perk.  333,  348;  Forder  v.  Wade,  4  Br.  C.  C.  520.)  If 
a  man  before  marriage  entered  into  a  contract  for  the  sale  of  his  fee  simple 
estate,  his  subsequent  marriage  would  not  under  the  old  law  create  any 
right  of  dower;  the  husband  being  a  trustee  for  the  purchaser,  the  court 
would  not  allow  the  wife  to  assert  her  right  of  dower.  It  was  the  same  in  the 
case  of  a  contract  made  after  marriage,  but  before  the  legal  estate  was  vested 
in  the  husband.  So  if  the  husband  conveyed  a  legal  estate  in  remainder, 
not  subject  to  dower  at  the  time  of  the  conveyance,  dower  would  not  after- 
wards attach  on  that  estate  in  favour  of  the  wife,  merely  because,  if  he  had 
not  conveyed  the  estate,  it  would  have  fallen  into  possession,  and  become 
liable  to  dower.  (Lloyd  v.  Lloyd,  4  Dru.  &  War.  870.)  On  the  surrender  in 
deed  or  in  law  of  the  life  estate  to  the  husband  the  right  of  dower  will  attach. 
(1  Holl.  Abr.  676,  pi.  40.)  But  if  a  rent  be  reserved  on  a  lease  for  years^ 
made  before  marriage,  the  wife  will  be  entitled  to  recover  dower  of  the 
third  part  of  the  rent  immediately,  and  also  of  the  land,  with  a  cesiet  executio 
during  the  term.  (Free.  Ch.  250. )  And  the  wife  of  a  man  entitled  to  lands 
under  a  devise  to  him  in  fee  or  in  tail,  subject  to  a  chattel  interest  for  raising 
the  testator's  debts,  is  dowable  after  payment  of  them.  (Co.  Litt.  41  a;  8 
Bep.  96  a;  .2  Vem.  404.)    A  husband  was  seised  in  fee  subject  to  a  trust 
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term  to  aecnre  life  annnities  and  to  pay  himself  half  the  sorplas  rents.    It    3  1*  4  WtlL  4 
was  held,  that  his  widow  was  entitled  to  have  her  dower  set  ont  at  once.      ^  105  g  2 
{Sftea/Y.  Cave,  24  Beav.  259.)  — '■ '   '    ' 

Where  a  husband  was  entitled  to  an  eqaitable  estate  in  fee  simple  in  cer- 
tain land  determinable  in  the  event  whien  took  place,  of  his  dying  without 
leaving  issue  living  at  his  decease:  it  was  held,  that,  notwithstanding  the 
operation  of  the  executory  devise  over,  his  widow  was  under  this  section  en- 
titled to  dower  out  of  the  land.    (Smith  v.  Spencer,  4  W.  R  729.) 

(n)  See  .FVy  v.  Noble,  24  Law  J.,  Ch.  591.  The  widow  of  a  joint  tenant  jotnt  tenants, 
in  fee  or  in  tail  is  not  entitled  to  dower,  because,  upon  the  death  of  one  of 
the  joint  tenants,  the  estate  goes  to  the  survivor,  who  is  then  in  from  the 
first  grantor,  and  may  plead  the  deed  creating  the  estate  as  originally  made 
to  him,  without  naming  his  companion.  (Litt.  s.  45;  Co.  Litt  87  b,  30  a, 
183  a.)  And  if  a  joint  tenant  aliens  his  share,  his  wife  shall  not  be  endowed. 
(Fits.  N.  B.  150;  Br.  Dow.  pi.  30;  Oo.  Jac.  615.) 

A  widow  concurred  in  a  partition  of  her  husband's  estate,  and  released  a 
moiety  allotted  to  the  other  tenant  in  common  from  her  dower;  the  other 
moiety  was  conveyed  to  the  trustees  of  her  husband's  will:  it  was  held,  that 
she  was  entitled  to  dower  ont  of  the  entirety  of  the  latter  moiety.  ( Reynard 
T.  Spenoe,  4  Beav.  103.) 


Seisin  of  Husband. 

8.  When  a  husband  shall  have  been  entitled  to  a  right  of  seiMn  shall  not  be 
entiy  or  action  in  any  land,  and  his  widow  would  be  entitled  to  utS^?dI,we?^* 
dower  out  of  the  same,  if  he  had  recovered  possession  thereof, 
she  shall  be  entitled  to  dower  out  of  the  same,  although  her 
husband  shall  not  have  recovered  possession  thereof ;  provided 
that  such  dower  be  sued  for  or  obtained  within  the  period  during 
which  such  right  of  entry  or  action  might  be  enforced  (o). 

{0)  A  right  of  entry  is  where  a  man,  who  has  the  possession  of  lands,  is  Right  of  entxy. 
disseised  or  ousted,  or,  having  a  right  to  the  possession,  is  kept  out  of  it; 
in  which  case  he  may  peaceably  make  an  entry  upon  the  lands,  or  bring  an 
action  of  ejectment  to  recover  the  possession.  ( See  Rose,  on  Real  Actions,  79, 
&c.;  1  Real  Prop.  Rep.  493.)  We  have  already  seen  {ante,  p.  228),  that  no 
descent  cast  or  discontinuance  made  after  the  Slst  December,  1833,  is  to  bar 
a  right  of  entry,  and  that  continual  claim  will  not  preserve  it.  (Ante,  p.  180. ) 
The  time  within  which  a  right  of  entry  must  be  prosecuted  is  now  prescribed 
by  statute  3  &  4  Will.  4,  c.  27.    (See  ante,  p.  144  et  teq.) 

Seisin  is  a  technical  term,  to  denote  the  completion  of  that  investiture  by  Seisln. 
which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no  free- 
hold could  be  constituted  or  pass.  (1  Burr.  1 07.)  One  of  the  circumstances 
required  to  give  a  title  of  dower  before  this  act  was,  that  the  husband  should 
be  seised  during  the  coverture  of  the  estate  whereof  the  wife  is  to  be  en- 
dowed.   A  seisin  in  law  was  sufficient,  without  a  seisin  in  deed. 

A  seisin  in  law,  in  its  usual  acceptation,  is  where  the  inheritance  in  lands 
and  hereditaments,  of  which  a  man  died  seised  or  possessed,  descends  upon 
his  heir,  who  dies  before  entry  or  possession.  (Litt.  s  448.)  In  such  a 
case,  if  the  heir  leave  a  widow,  she  will  be  entitled  to  dower.  (Litt 
B.  681.) 

On  conveyances  under  the  Statute  of  Uses,  the  bargainee  or  eestvi  qne  ttse 
is  seised  in  law  Immediately  on  the  delivery  of  the  deed,  and  therefore  his 
wife  was  dowable,  although  no  entry  had  been  made  by  him,  or  other  act 
done  to  acquire  an  actual  seisin.  As  if  lands  were  bargained  and  sold,  and  a 
stranger  entered,  and  then  the  deed  was  inrolled  and  the  bargainee  died,  his 
wife  would  be  endowed;  (2  And.  161;  Gilb.  Uses,  by  Sugd.  218;  see  Cro. 
Jac.  604; )  but  if  the  husband  had  died  before  inrolment,  she  would  not  have 
been  endowed.    (Gilb.  Uses,  213.) 

But  wherever  an  actual  entry  was  necessary  to  gire  effect  to  a  convey- 
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Law  of  Dower, 


S  f  i  Will.  4,    ance,  as  in  the  case  of  an  exchange  at  common  law,  the  wife  was  not  entitled 
e.  105,  t.  3.      to  dower,  unless  the  husband  had  entered.    (Perk.  s.  308;  Park  on  Dower, 
84.) 


No  dower  out  of 
estate  disposed  of. 


Priority  to  partial 
estates,  chaiiges 
and  specialty 
debts. 


By  old  law  the 
husband  alone 
could  not  defeat 
dower. 


Old  rule  that  a 
devise  of  lands 
liable  to  dower 
was'  primi  facie  a 
devise  of  them 
subject  to  the 
right  to  dower. 

Widow  put  to  her 
election  where 
will  contained 
provisions  incon- 
sistent with  right 
to  dower. 

Gift  of  personal 
use  of  part  of  pro- 
perty. 


Power  to  lease 
and  powers  of 
management 


Alienation,  &c.  by  Husband. 

4.  No  widow  shall  be  entitled  to  dower  oat  of  any  land  which 
shall  have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will. 

5.  All  partial  estates  and  interests,  and  all  charges  created  by 
any  disposition  or  will  of  a  husband,  and  all  debts,  incumbrances, 
contracts  and  engagements  to  which  his  land  shall  be  subject  or 
liable,  shall  be  valid  and  effectual  as  against  the  right  of  hia 
widow  to  dower  (/?). 

(p)  Before  this  act,  after  a  title  of  dower  bad  once  attached,  it  was  not 
in  the  power  of  the  hasband  alone  to  defeat  it  by  any  act  in  the  nature  of 
alienation  or  charge.  (3  Lev.  386;  Co.  Litt.  32.)  It  was  a  right  attaching 
by  implication  of  law,  which,  although  it  might  never  take  effect  (as  if  the 
wife  died  in  the  husband's  lifetime),  yet  from  the  moment  that  the  facts  of 
marriage  and  seisin  had  concurred,  was  so  fixed,  as  to  become  a  title 
paramount  to  that  of  any  person  claiming  under  the  husband  by  subsequent 
act.  (Co.  Litt.  32  a;  F.  N.  B.  147  (E).)  The  alienation  of  the  husband, 
therefore,  whether  voluntarily,  as  by  deed  or  will,  or  involuntarily,  as  by 
bankruptcy,  &c.,  would  not  defeat  the  wife's  right  of  dower  against  the 
husband's  alienee,  against  whom  dower  might  be  recovered  in  the  same  way 
as  against  the  heir  of  the  hu!<band  dying  seised.  The  consequence  of  the 
above  rule  was,  that  all  charges  or  derivative  interests  *  created  by  the 
husband  after  the  title  of  dower  had  attached  were  voidable  as  to  that  park 
of  the  land  which  was  recovered  in  dower.  (Shep.  T.  275 ;  Stoughton  v. 
Leighy  1  Taunt.  410;  Co.  Litt.  46  a;  7  Rep.  8,  72 ;  Jenk.  Cent.  p.  36 :  see 
Park  on  Dower,  237,  238.) 

Where  a  benefit  was  given  by  the  will  to  the  testator's  widow,  a  question 
was  often  raised  whether  she  was  not  thereby  precluded  from  daiming 
dower  out  of  lands  devised  by  that  will.  The  rule  was  that  a  devise  of 
lands  liable  to  dower  wba  prima  facie  a  devise  of  them  subject  to  the  right 
to  dower;  and  a  widow  was  accordingly  entitled  to  claim  both  her  dower 
and  the  benefit  given  bv  the  will.  (^Birmingliam  v.  KirwaUy  2  Sch.  &  Lef. 
444 ;  Ellit  v.  Lewis,  S'Hare,  813;  Gibson  v.  Gibson,  1  Drew.  42.)  But 
certain  provisions  were  considered  as  inconsistent  with  the  right  to  dower, 
and  where  a  will  contained  such  provisions,  the  widow  was  put  to  her 
election. 

Thus,  where  a  testator  provided  that  his  daughter  should  have  the 
personal  use,  occupation  and  enjoyment  of  a  house,  it  was  held  that  the 
testator  intended  that  the  devisees  of  the  estate  (of  which  the  house  formed 
a  part)  should  take  the  whole  estate  free  from  dower,  and  the  widow  was 
put  to  her  election.  (Miall  v.  Brain,  4  Mad.  119.  See  Butcher  v.  Kemp, 
5  Mad.  61;  Roadley  v.  Dixon^  3  Russ.  192.) 

A  testator  bequeathed  to  his  wife  an  annuity,  payable  out  of  part  of  his 
real  estate,  and  he  devised  other  real  estate  to  trustees  upon  trust,  on  the 
youngest  of  his  nephews  and  nieces  coming  of  age,  to  sell  and  to  divide  the 
proceeds  among  them ;  the  testator  gave  to  the  trustees  an  express  power 
to  lease,  and  also  the  general  power  to  manage  and  to  cut  timber  for  the 
purpose  of  repairs  at  their  discretion :  it  was  held,  that  the  widow  was 
bound  to  elect  between  the  annuity  and  her  dower,  and  that,  in  order  to 
raise  a  case  of  election  against  the  widow,  it  must  be  shown  from  the  will 
that  the  hnsband  intended  to  dispose  of  the  property  subject  to  dower  in  a 
manner  inconsistent  with  the  right  to  dower,  and  that  the  power  to  lease, 
given  to  the  trustees,  was  a  sufficient  evidence  of  such  intention ;  further, 
Siat  the  powers  to  manage  and  to  cut  timber  were  inconsistent  with  the 
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right  to  dower.    (^Parker  y.  Sowerhyy  4  De  G.,  M.  &  G.  321;  18  Jnr.  623;    34-4  Will.  4, 
23  Law  J.,Ch.  623;  ovemiling  Warbutton  v.  Warbutton,  2  Sm.  &  G.  163;      c  106  *.  6. 
see  LiiiZ<?y  v.  Taylor,  1  Gi£f.  67.)  — '- —  — -' 

Powers  of,  or  trusts  for  sale  created  by  will  over  real  ^estate  are  not  (as  powers  of  or 
leasing  powers  have  been  held)  inconsistent  with  a  widow's  right  to  dower,  tnuts  for  a&io. 
Nor  is  her  claim'  affected  by  any  direction  as  to  the  distribution  of  the 
proceeds.  There  is  no  such  rale  as  that  where  a  testator's  widow  is 
entitled  under  his  will  to  what  would  exceed  her  dower;  she  is  thereby  put 
to  her  election.  Where  a  testator,  by  his  will,  directed  his  trustees  to  sell 
all  hia  freehold  and  copyhold  estates  wheresoever  situate,  and  gave  his 
widow  half  of  the  proceeds,  and  also  half  of  all  his  personal  property 
(except  articles  specifically  bequeathed  to  her) :  it  was  held,  that  she  was 
not  bound  to  elect  between  her  dower  and  the  benefits  given  her  by  the 
will.  (Bending  v.  Bending,  3  K.  &  J.  57  ;  3  Jur.,  N.  S.  535 ;  26  L.  J., 
Ch.  469.)  See  further  1  Jarm.  Wills,  431  et  seq.;  Hawk.  Wills,  276; 
1  L.  C,  Eq.  323  et  »eq. 

By  the  above  sections  all  dispositions  by  the  husband  are  made  effectual  New  law. 
as  against  the  right  of  his  widow  to  dower.  Where  a  testator,  after 
directing  his  debts  to  be  paid  by  his  executors,  devised  his  real  and 
personal  estate,  subject  as  aforesaid,  to  trustees  upon  certain  trusts,  being 
partly  for  the  benefit  of  the  widow,  it  was  doubted  by  Lord  Romilly,  M.  R., 
whether  she  was  deprived  of  her  right  to  dower  by  sect  4.  ( Rowland  v. 
Chithbertion,  L.  R.,  8  Eq.  466.) 

Notwithstanding  the  statute  3  &  4  Will.  4,  c.  104  (see  pott),  and  the 
fifth  section  of  this  act,  the  widow's  right  to  dower  or  freebench  has  still 
priority  over  mere  creditors  of  a  deceased  husband.  {Spyer  v.  Hyatt ^ 
20  Beav.  621.) 

A  yridow  has  no  right  against  the  heir  at  law  of  her  deceased  husband 
to  be  indemnified  in  respect  of  a  mortgage  created  by  the  husband.  There- 
fore where,  in  a  case  of  that  description,  the  mortga'ged  property  had  been 
sold  by  order  of  the  court  in  a  suit  for  administration  of  an  intestate's  estate: 
it  was  held,  as  between  his  widow  and  his  heir,  that  the  right  of  the  widow 
to  dower  was  limited  to  one-third  of  the  income  of  the  clear  surplus  of  the 
proceeds  of  the  sale,  after  deducting  what  was  due  upon  the  mortgage. 
\j0ne9  V.  Jone»t  4  K.  &  J.  361.) 

The  Dower  Act  does  not  apply  to  freebench.  (Smith  v.  AdamSy  5  De  G.,  Freebench. 
M.  &  G.  712.)  Freebench,  in  the  absence  of  any  custom  to  the  contrary, 
docs  not  attach  even  in  right  until  the  husband's  death  (Carth.  276;  12  Mod. 
49;  3  Lev.  386;  2  Ves.  sen.633;  2  Atk.526;  2T.R.  580;  8  Ves.  jun.  256); 
and  therefore  any  alienation  by  him  alonCj  even  by  contract  (2  Yes.  sen.  621 ), 
to  take  effect  in  his  lifetime,  will  defeat  the  widow's  claim.  ( Benson  v.  Scott ^ 
3  Lev.  385;  Goodwin  v.  Windmoref  2  Atk.  526;  Farley^ s  case,  Cro.  Jac.  36; 
Moor.  758;  Dagworth  v.  Radford,  Sir  W.  Jones,  462;  1  Freem.  516;  Gilb. 
Ten.  321 ;  see  2  Watk.  on  Cop.  73—79.  See  Shelford  on  Copyholds,  pp. 
68-72.) 

Copyhold  land  purchased  by  the  husband  was  surrendered  to  the  use  of 
him  and  his  assigns  for  life,  and  after  his  decease  to  the  use  of  such  person, 
for  such  estate  and  upon  such  trust  as  he  by  any  surrender  or  by  will  should 
surrender  or  devise,  and  in  default  of  such  surrender  or  devise  and  so  far  as 
the  same  if  incomplete  should  not  extend,  to  the  use  of  the  husband,  his 
heirs  and  assigns  for  ever,  at  the  will  of  the  lord,  &c.  The  husband  was  ad- 
mitted in  fee,  and  by  will  devised  the  land  to  a  trustee  on  trust  for  sale. 
By  the  custom  of  the  manor  the  title  of  the  wife  could  only  be  destroyed  by 
her  voluntary  surrender:  it  was  held,  that  she  was  entitled  to  her  freebench. 
(Powdrell  v.  Jones,  2  Sm.  &  G.  407;  18  Jur.  1111 ;  24  L.  J.,  Ch.  123.) 

The  purchaser  of  a  copyhold  held  of  a  manor,  the  custom  of  which 
entitled  widows  of  the  copyholders  to  freebench  in  one  moiety  of  the  lands 
of  which  their  husbands  died  seised,  took  a  surrender,  but  died  before 
admittance:  held,  that  his  widow  was  not  entitled  to  freebench  at  law  or  in 
equity.  (Smith  v.  Adams,  5  De  G.,  M.  &  G.  712.)  A  widow  was  held  not 
entitled  to  freebench  out  of  a  moiety  of  copyholds  to  which  her  husband 
was  entitled  in  remainder  after  a  life  estate.  (Smith  v.  Adams,  18  Beav. 
499.) 
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By  the  costom  of  the  manor  of  Cheltenham,  as  settled  by  statate  1  Car.  I, 
the  widow  of  a  copyholder  is  entitled  to  dower  ont  of  customary  lands  of 
which  her  husband  was  tenant  daring  the  coverture,  although  such  lands 
had  been  aliened  during  the  coverture  by  the  husband  alone,  without  the 
wife  having  been  examined  in  court  or  joined  in  the  surrender.  (^Riddell 
V.  Jenner,  10  Bing.  29;  3  M.  &  Scott,  673.)  Where  .lands  held  of  that 
manor,  between  the  time  of  alienation  by  the  husband  and  of  his  death, 
have  been  improved  in  value  by  buildings,  the  widow  is  entitled  to  dower, 
according  to  the  value  at  the  time  of  his  death,  although  one- third  remain 
not  built  upon.  And  if  the  lands  so  aliened  are,  at  the  death  of  the  hus- 
band, in  the  possession  of  several  persons,  whether  by  the  immediate  act  of 
the  husband  or  the  act  of  his  alienee,  dower  must  be  assigned  as  to  one- 
third  of  the  lands  of  each  such  possessor.  Doe  d.  RiddtfU  v.  Owinnelly 
1  Gale  &  D.  180;  1  Q.  B.  682.) 

The  widow  of  a  tenant  in  tail  of  copyhold  is  entitled  to  freebench,  though 
there  is  no  custom  as  to  the  freebench  of  widows  of  tenants  in  tail,  but  only 
as  to  the  freebench  of  widows  of  tenants  in  fee.  (Doe  d.  Duke  of  Norfolk 
V.  Sanders,  3  Dougl.  303.) 

A  marriage  settlement,  'Mn  order  to  make  some  provision  for"  the 
intended  wife  in  case  she  should  survive  her  husband,  settled  some  of  the 
hnsband*s  copyholds,  after  his  death,  on  her  for  life :  held,  that  she  was 
not  thereby  barred  of  her  freebench  in  other  copyholds,  as  to  which  the 
husband  died  intestate.    (  Willis  v.  Willis,  34  Beav.  340.) 

See  further  Scriven  on  Copyholds,  56  et  seq.,  5th  ed.  . 

By  the  custom  of  gavelkind,  the  wife,  after  the  death  of  her  husband, 
shall  have  for  her  dower  a  moiety  of  all  lands  of  her  husband  so  long  as  she 
continues  chaste.    (Rob.  on  Gav.  by  Wilson,  pp.  205 — 236.) 


Dower  may  be 
barred  by  a  de- 
claratloa  In  a 
deed; 


6.  A  widow  shall  not  be  entitled  to  dower  out  of  any  land 
of  her  husband,  when  in  the  deed  by  which  such  land  was 
conveyed  to  him,  or  by  any  deed  executed  by  him,  it  shall  be 
declared  that  his  widow  shall  not  be  entitled  to  dower  out  of 
such  land  (^q).    • 

(g)  In  order  to  prevent  a  widow  from  having  dower  out  of  lands  pur- 
chased by  her  husband,  a  declaration  contained  in  the  deed  of  conveyance 
that  she  shall  not  be  dowable  is  sufficient  under  this  section,  although  the 
deed  was  not  executed  by  the  husband.  (Fairley  v.  Tuck,  27  L.  J.,  Ch.  28; 
6  W.  R.  9.) 

A  conveyance  of  real  estate,  prior  to  this  act,  made  to  a  married  man  to 
the  usual  uses  to  bar  dower,  with  a  declaration  that  it  was  to  the  intent 
**  that  the  present  or  any  future  wife  should  not  be  entitled  to  dower,"  will 
not,  as  against  the  heir  at  law,  deprive  a  second  wife,  married  after  the 
passing  of  this  act,  of  her  dower.  {Pry  v.  Nohle,  20  Beav.  598;  7  De  G., 
M.  &  G.  687;  Clarke  v.  Franklin,  4  Kay  &  J.  266.) 


or  by  a  declara- 
tion in  the  hus- 
band's wiU. 


Dower  shall  be 
subject  to  restric- 
tions. 


Devise  of  real 
estate  to  the 
widow  shall  bar 
her  dower. 


7.  A  widow  shall  not  be  entitled  to  dower  out  of  any  land  of 
which  her  husband  shall  die  wholly  or  partially  intestate,  when 
by  the  will  of  her  husband  duly  executed  for  the  devise  of  free- 
hold estates,  he  shall  declare  his  intention  that  she  shall  not  be 
entitled  to  dower  out  of  such  land,  or  out  of  any  of  his  land. 

8.  A  right  of  a  widow  to  dower  shall  be  subject  to  any  con- 
ditions, restrictions,  or  directions  which  shall  be  declared  by  the 
will  of  her  husband  duly  executed  as  aforesaid. 

9.  Where  a  husband  shall  devise  any  land  out  of  which  his 
widow  would  be  entitled  to  dower  if  the  same  were  not  so  de- 
vised, or  any  estate  or  interest  therein,  to  or  for  the  benefit  of 
his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of  or 
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in  any  land  of  her  said  huabaud,  unless  a  coatrary  inleotion   S  ^  4  Will.  1, 
shall  be  declared  by  his  will  (rj.  "■  'OS.  '-  »■ 

(r)  In  Martton  T.  See  (2  NeT.  &  P.  504  i  8  Ad.  ft  Ell.  14),  a  question   Old  rale  u  to 
was  raised,  but  not  decided,  whether  x  will  made  hy  a  testator  in  contem-  "'^'^^T'™' 
pladon  of  marriage,  in  which  he  deriscd  certain  real  eaCat«s  to  hia  fntnre  P"""*™™'"* 
wife  for  life,  would  opemte  to  bar  her  right  of  dower  nnder  this  act. 

A  devise  hj  a  husband  for  the  benefit  of  his  wife,  who  was  entitled  to 
dower,  did  not  operate  as  a  satisfsctioa  of  each  right,  nnless  an  intention 
was  expressed,  or  could  be  inferred,  that  the  gift  bj  the  hosbsud  was  in  lien 
of  doner,  in  whieb  case  the  wife  could  not  claioi  l>otb,  but  was  put  to  ber 
election.  Several  cases  occarred  upon  this  subject,  which  sre  collected  in 
Rod.  on  Hnsbaud  and  Wife,  bj  Bright,  c.  11,  a.  3;  and  see  1  Jarman  on 
WUls,  434  et  teq.  It  was  decided  by  the  House  of  Lords,  that  a  devise  to 
the  widow  of  a  part  of  the  laud,  out  of  which  she  was  dowable,  did  not 
exclude  her  from  her  right  of  dower ;  the  sole  posgeseion  of  a  part  of  the 
lands,  ont  of  which  the  dower  is  to  issue,  not  being  deemed  inconsistent 
with  the  assertion  of  a  legal  right  to  the  third  of  tbe  whole  estate.  {^Lan- 
rencet.  Lanrmce,  2  Vem.  366;  Freem.  £44;  S  Br.  P.  C.  4B4  ;  1  Swanat. 
398,  n.j  1  Br.  C.  C.  292,  n.  by  BelL  :  sec  Hail  T.  Hill,  1  Con.  4  L.  120; 
I  Dni.  &  War.  102,  wbers  Sir  E.  Svgden  said  that  it  was  impossible  to 
reconcile  sU  the  cases  on  this  subject.  iHoidick  T.  Boldich,  2  Y.  & 
a  C.  C.  18;    OoodfelUin:  r.  aooifellew,  18  Beav.  356.) 

Where  the  terms  of  the  devise  expressly  or  clesrlj  imply  that  it  was  the 
t«stator's  intention  that  tbe  devise  of  pari  of  the  lands,  though  only  for  tha 
life  of  tbe  widow,  should  be  in  satisfaction  of  dower  out  of  tbe  remainder, 
sbe  will  be  put  to  her  election.  (  Chalmeri  v.  Storil,  2  Ves.  &  B.  £24  f 
Diction  V.  iioMntaii,  Jsc.  K.  503;  Rohertt  v.  Smith,  I  Sim.  &  St.  618.) 

A  testator  devised  all  and  singular  the  rents,  issues  and  profits  of  hia 
copyhold  lands,  to  be  applied  to  Uie  maintenance  of  his  children,  until  the 
youngest  should  have  attained  twenty-one,  subject  in  tbe  meantime  and 
charged  with  an  annuity  to  his  wife,  so  long  as  she  should  eonCinne  his 
widow,  and  upon  his  yonugest  child  attaining  twenty-one,  he  devised  all 
and  lingular  his  said  copyhold  lands  among  all  his  children  eqnally  \  and 
he  devised  all  and  singular  his  freehold  tithes  and  land  upon  tbe  same 
tmsts  as  he  bad  declared  respecting  his  copyhold  estates,  snbiect  to  the 
annuity  to  his  wife  \  and  he  bequeathed  the  nse  of  all  his  hoaseliold  goods 
and  fnmitare  to  his  wife,  so  long  as  she  should  continue  his  widow;  it  was 
held,  that  the  widow  was  entitl^  both  to  the  benefits  given  by  the  will  and 
to  her  dower.  (Dowion  v.  Bell,  1  Keen,  761;  see  Harnton  t.  HarrUon, 
1  Keen,  765.) 

A.  bequeathed  to  his  widow  an  annuity  for  life ;  and  if  she  made  and 
pendsl«d  in  any  claim  upon  the  residue  of  bis  property  after  his  decease  he 
bequeathed  to  her  no  part  of  bis  property,  and  the  annnity  ihonld  not  be 
paid  :  it  was  held,  that  she  was  not  by  the  direction  precluded  from  claim- 
ing her  dower,  nor  was  she  put  to  her  election.  (  Wetherell  t.  Wethtrell, 
7  L.  T.,  N.  S.  89i  10  W.  R.  818.) 

A  widow  is  not  bound  by  receiving  an  annuity  given  in  lien  of  dower,  Efleotornctiving 
nntil  she  has  an  opportunity  of  knowing  that  the  assets  are  sufficient  for  piD»l>lon  givim  in 
payment  of  the  annuity.  {Eland  v.  Kland,  2  Jnr.  862.)  A  widow,  in  a  "•"•'*"'■«■- 
case  in  wbleb  sbe  was  bound  to  elect  between  her  dower  and  an  annuity 
given  by  ber  husband's  will,  received  the  annnity  for  five  years:  it  was  held, 
under  tbe  circumstances,  liat  she  had  not  elected.  {Reynard  v.  Spgnee, 
4  Beav.  103.)  As  to  the  right  of  election  in  sacb  a  case  possessed  hy  tbe 
next  of  kin  of  a  widow  who  had  not  elected,  see  Fytche  v.  Pytche,  L.  R., 
T  I!q.  494.  A  t«stator  made  a  provision  for  his  widow  expressly  in  lieu 
and  satisfaction  of  any  estate  or  interest  to  which  she  might  be  entitled  as 
his  widow  ODt  of  his  real  and  personal  estate.  The  widow  enjoyed  this 
provision,  bnt  in  ignorance  ot  her  right  to  dower  i  it  was  befd,  sixteen 
years  after  the  testator's  death,  that  she  wss  entitled  to  elect.  {Sopmith 
V.  Maughan,  80  Beav.  285.)  The  widow's  acquiescence  in  [Moments  made 
to  her  for  several  years  of  one-third  of  tbe  dividends  arising  from  the 
proceeds  of  tbe  sale  of  an  estate  snbject  to  her  dower,  may  amount  to  ao 
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0,  105,  i.  9. 


3  <^  4  Will,  if  election  to  take  her  dower  in  preference  to  the  devised  estate.  (^Parker  t. 
~  DaTvni/ifff  2  Jar.  28.)  A  testator  charged  his  estates  with  payment  of 
his  debts  and  of  an  annaity  to  his  wife,  in  lien  of  dower.  The  real 
estates  having  been  sold  to  pay  the  debts,  and  the  income  of  the  remaining 
proceeds  being  insufficient  to  pay  the  annuity:  it  was  held,  that  the  widow 
was  entitled  to  have  her  annuity  paid  out  of  the  capital  as  w'eW  as  the  in- 
come of  the  remaining  fund;  and  it  was  also  held  (the  annuity  being  wholly 
in  arrear),  that  the  arrears  were  to  be  computed  from  the  testator's  death. 
{Stamper  v.  Pickering ,  9  Sim.  176.) 

In  an  action  for  the  recovery  of  dower,  a  plea  by  the  tenant  in  May,  1833, 
that  the  demandant  had  elected  to  receive  an  annuity  in  satisfaction  of 
dower,  was  not  supported  by  showing  the  demandant's  receipt  of  dividends 
of  the  stock  for  securing  the  annuity  in  September,  1833;  for  the  latest 
time  in  respect  of  which  evidence  of  satisfaction  would  have  been  admissible 
was  at  the  time  of  plea  pleaded.  It  seems  that  a  court  of  law  caimot 
pro])erly  take  cognizance  of  an  election  of  a  widow  to  take  something  in 
lieu  of  dower,  such  a  question  being  for  a  court  of  equity.  (^Slatter  t. 
Slatter,  1  Bing.  N.  C.  259;  5  Moore  &  Scott,  82.) 

It  will  be  observed  that  this  act  has  given  the  husband  complete  power 
to  defeat  the  right  of  dower,  either  by  deed  or  will;  and  where  any  interest 
in  the  land  liable  to  dower  is  given  to  the  wife,  in  order  to  preserve  the 
right  of  dower,  an  intention  to  that  effect  must  be  declared,  although  no 
gift  to  the  wife  out  of  personal  estate  is  to  defeat  the  right  of  doWer,  unless 
an  intention  to  do  so  be  declared  by  the  will. 

Where  a  testator,  after  directing  his  debts  to  be  paid  by  his  executor, 
devii^ed  his  real  and  personal  estate,  subject  as  aforesaid,  to  trustees  upon 
certain  trusts,  being  partly  for  the  benefit  of  the  widow :  it  was  held,  that 
she  was  deprived  of  her  right  to  dower  by  sect.  9.  (^Rowland  v.  Cuthbertion, 
L.  R.,  8  Eq.  466.) 


JSevr  IftW. 


Beqaest  of  per- 
sonal estate  to  the 
widoiv  shall  not 
bar  her  dower. 


10.  No  gift  or  bequest  made  by  any  husband  to  or  for  the 
benefit  of  his  widow  of  or  out  of  his  personal  estate,  or  of  or  out 
of  any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice 
her  right  to  dower,  unless  a  contrary  intention  shall  be  declared 
by  his  will  (*). 

(s)  A  bequest  of  personalty  never  operated  in  bar  of  dower  unless  an 
intention  to  that  effect  clearly  appeared.  (^Ayres  v.  Willit,  1  Yes.  sen. 
230.) 


Agreement  not  to 
bar  dower  may  be 
enforced. 


Agreement  not  to  bar  Dower. 

11.  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  act  contained  shall  prevent  any  court  of  equity  from  en- 
forcing any  covenant  or  agreement  entered  into  by  or  on  the 
part  of  any  husband  not  to  bar  the  right  of  his  widow  to  dower 
out  of  his  lands,  or  any  of  them  (^). 

(t)  In  purchasing  an  estate  free  from  dower  by  force  of  this  act,  it 
should  be  ascertained  that  the  vendor  has  not  bound  himself  by  agreement 
not  to  bar  his  wife's  dower.    (Sugd.  V.  &  P.  548,  pi.  24,  11th  ed.) 


Priority  op  Legacies  in  lieu  op  Dower. 


Legacies  in  bar  of       12.  Nothing  in  this  act  contained  shall  interfere  with  any 
thied'to  pro^"'       Tule  of  equity,  or  of  any  ecclesiastical  court,  by  which  legacies 

ferenoe. 
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beqoeatbed  to  widows  in  satisfaction  of  dower  are  entitled  to   3  ^  4  Will.  4, 
priority  over  other  legacies  (m).  c-  106,  *.  12. 

(i«)  When  a  general  legacy  is  given  in  consideration  of  a  debt  owing  to  preference  of 
the  legatee,  or  of  his  relinquishing  any  right  or  interest,  since  the  bequest  legacies  in  ilea  of 
is  not  made  as  a  bounty,  like  other  general  bequests,  but  as  purchase-money  <lo^ v* 
for  the  collateral  right  or  interest,  it  will  be  entitled  to  a  preference  of  pay- 
ment to  the  other  general  legacies,  which  are  merely  voluntary.  (See  1 
Kop.  on  Leg.  372, 2nd  ed.;  Wms.  on  Executors,  1265;  1  Fonbl.  on  Eq.  372.) 
Upon  this  principle,  when  a  legacy  is  given  to  a  wife  in  lieu  or  satisfaction 
of  dower,  she  is  not,  in  case  the  assets  should  prove  deficient,  to  abate  in 
proportion  to  the  other  legatees.  {Bwrridge  v.  Brady l^  1  P.  Wms.  127; 
Jiloroer  v.  Morrett,  2  Ves.  sen.  420;  Davenhill  v.  FletcJier^  Ambl.  244.) 
Therefore  where  a  testator,  who  had  by  a  post-nuptial  settlement  made 
certain  provisions  for  his  wife,  which  were  expressed  to  be  in  bar  of  dower, 
bequeathed  to  her  specific  legacies  and  a  sum  of  money,  adding,  that  what 
he  had  so  given  her,  together  with  the  provision  made  for  bet  by  the  set- 
tlement, should  be  in  lieu  of  any  dower  which  she  might  claim ;  the  assets 
having  proved  insufficient  for  the  payment  of  the  legacies  in  full :  it  was 
held  that  the  wife  was  entitled  to  priority  over  the  other  legatees,  and  that 
the  legacy  given  to  her  ought  not  to  abate  proportionally  with  the  other 
legatees.  (^Heath  v.  Bendy,  1  Buss.  545.)  It  seems  that  the  principle  of 
these  cases  applies  only  where  at  the  death  of  the  testator  the  widow  is  en- 
titled to  dower,     (irf.  546.) 

A  widow,  dowable  out  of  her  husband's  lands,  having  elected  to  take 
an  annuity  given  by  his  will  in  lieu  of  dower,  was  held  to  be  entitled  to 
priority  over  the  other  legacies,  the  testator's  estate  being  insufficient  to 
pay  the  legacies  in  full.    {Stahlsohmidt  v.  Letty  1  Sm.  &  G.  421.) 


Dower  ad  Ostium,  &c.  abolished. 

13.  No  widow  shall  hereafter  be  entitled  to  dower  ad  ostium  Certain  dowers 
ecclesiae,  or  dower  ex  assensu  patris  (a?).  abouahed. 

(as)  An  account  of  this  species  of  dower,  which  had  long  become  obsolete, 
will  be  found  in  Litt  bs.  88,  39,  40 ;  Co.  Litt.  34  a;  2  Bl  Comm.  132,  133. 


Saving  and  Restraining  Clause. 

14.  This  act  shall  not  extend  to  the  dower  of  any  widow  who  Act  not  to  take 
shall  have  been  or  shall  be  married  on  or  before  the  first  day  of  J^^^amlalry.wM. 
January,  one  thousand  eight  hundred  and  thirty-four,  and  shall 
not  give  to  any  will,  deed,  contract,  engagement,  or  charge 
executed,  entered  into,  or  created  before  the  said  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four,  the 
effect  of  defeating  or  prejudicing  any  right  to  dower  (y). 

(y)  SeeI¥yy.Mhle,20  Beav.  598;  7De  G.,M.  &  G.  687;  and  Clarke 
T.  PranUiUy  4  K.  &  J.  266. 

It  may  bcMCome  a  question  whether  or  not  widows  who  were  married  on 
or  before  the  1st  January,  1834,  will  be  entitled  to  dower  out  of  equitable 
estates  under  the  second  section  of  this  act.    (^AntCy  p.  437.) 


TENANT  BY  THE  CUKTEST. 

Tenant  bj  the  curtesy  of  England  is  where  a  man  marries  a  woman 
seised  of  an  estate  of  inheritance,  that  is,  of  lands  and  tenements  in  fee 
simple  or  fee  tail,  and  has  by  her  issue,  bom  alive,  which  was  capable  of 
inheriting  her  estate.    Li  this  case  the  husband  shall,  on  the  death  of  his 
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34*^  Will,  if   Tvife,  hold  the  lands  for  his  life,  as  tenant  by  the  cartesj  of  England. 
0.  105,  9.  14.     (Litt.  8s.  35,  52;  2  Bl.  Comm.  126.)    And  it  seems  that  a  hnsband  may 

become  tenant  by  the  curtesy  to  an  estate  which  his  wife  has  inherited.  * 

(Williams  Real  Prop.,  App.  D..  462,  7th  ed.) 

Fonr  circamstances  are  requisite  for  enabling  the  hnsband  to  be  tenant 
by  the  curtesy:— 1st.  A  legal  marriage;  but  if  the  marriage  be  voidable 
only,  the  husband  will  be  tenant  by  the  curtesy,  unless  the  marriage  be 
actually  avoided  during  the  lives  of  both  parties.  {Hicks  v.  Harris,  Carth. 
271;  2  Salk.  648;  4  Mod.  182.     See  2  Vea.  sen.  245;  7  Rep.  43  b.) 

2nd.  The  wife  must  have  a  seisin  in  deed  of  corporeal  hereditaments 
(Co.  Litt.  29  a),  either  before  or  after  issue  bom.  (Id.  30a.)  The  receipt 
of  rent  reserved  on  a  lease  for  years,  amounts  to  an  actual  seisin;  (Be 
Grey  v.  Richardson,  3  Atk.  469;)  but  the  husband  cannot  acquire  such 
a  seisin  of  an  estate  let  on  a  lease  for  life  before  marriage  as  will  entitle 
him  to  be  tenant  by  the  curtesy,  unless  the  lease  determine  during  the 
coverture.    (Co.  Litt.  29  a,  32  a.) 

A  husband  will  not  be  tenant  by  the  curtesy  of  an  estate  tall  of  which 
the  wife  was  not  seised  during  the  coverture.  (Co.  Litt  29  a.)  Therefore, 
where  tenant  in  tail  by  lease  and  release  conveyed  to  trustees  to  the  use  of 
herself  till  marriage,  then  to  the  husband  for  life,  then  to  herself  for  life, 
then  to  the  first  and  other  sons  of  the  marriage,  and  the  vrife  died  first :  it 
was  held,  that  the  husband  was  not  entitled  to  a  life  estate  under  the  set- 
tlement, nor  as  tenant  by  the  curtesy,  a  base  fee  only  having,  passed  by  the 
settlement,  voidable  by  the  entry  of  the  issue  in  tail.  {Doe  d.  Neville  v. 
Rivers,  7  T.  R.  276.) 

Where  a  wife's  real  estate  did  not  fall  into  possession  till  after  the  hus- 
band's bankruptcy  and  discharge  :  it  was  held  that,  though  there  had  been 
issue  of  the  marriage,  the  husband  had  not  at  the  time  of  his  bankruptcy  any 
such  contingent  interest  in  the  estate,  as  tenant  by  the  curtesy,  as  would 
pass  to  his  assignees.     (Oibbins  t.  Eyden,  L.  R.,  7  Eq.  371.) 

As  to  incorporeal  hereditaments,  a  seisin  in  law  is  sufficient.  Thus,  if 
a  man  seised  of  an  advowson  or  rent  in  fee  has  issue  a  daughter,  who  is 
married,  and  dies  leaving  issue  before  the  advowson  was  void  or  the  rent 
became  due,  the  husband  will  be  tenant  by  the  curtesy,  although  his  wife 
had  only  a  seisin  in  law.     (Co.  Litt  29  a,  and  notes  by  Harg.) 

Where  there  is  a  devise  in  fee  simple,  with  an  executory  devise  over,  the 
husband's  right  to  curtesy  attaches  on  the  first  estate,  and  is  not  defeated 
by  its  determination.  As  where  there  was  a  devise  to  trustees  in  fee,  in 
trust  for  A.  until  she  attained  twenty-one  or  married,  and  then  to  the  use 
of  her  and  her  heirs,  with  a  devise  over,  in  case  she  died  under  the  age  of 
twenty-one,  and  without  leaving  issue.  A.  married,  had  a  child  which  died, 
and  then  the  mother  died  under  twenty-one;  and  as  the  wife,  during  her 
life,  continued  seised  of  a  fee  simple  to  which  her  issue  might  by  possibility 
inherit,  it  was  held,  that  her  husband  was  entitled  to  be  tenant  by  the  cur- 
tesy. (BuokwoHh  V.  Thirkel,  10  Moore,  235.  n.;  2  Bing.  447;  8  Bos.  &  P. 
652,  n.;  4  Dougl.  323.  See  2  Sim.  251;  2  Rop.  on  Husband  and  Wife, 
Jac.  ed.  Addenda,  No.  2;  Butl.  Co.  Litt  241  a,  n.  (4);  Boothby  v.  Vernon, 
9  Mod.  147.) 

But  where  an  estate  was  devised  to  A.  and  her  heirs,  but  if  she  died, 
leaving  issue,  then  to  such  issue  and  their  heirs,  and  A.  died,  leaving  issue: 
it  was  held,  that  her  husband  was  not  entitled  to  be  tenant  by  the  curtesy, 
because  the  estate,  which  the  wife  had,  determined  on  her  death,  leaving 
issue,  by  which  the  children  took  as  purchasers  by  force  of  the  gift,  and  not 
by  descent  from  her.    (Barker  v.  Barker,  2  Sim.  249.) 

An  estate  by  the  curtesy  must  arise  out  of  an  inheritance,  and  no  such 
estate  can  issue  out  of  an  estate  ^t^r  autre  vie.  (Stead  v.  Piatt,  18  Beav. 
54.) 

If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner  of  the  rever- 
sion in  fee  devises  it  to  the  wife,  who  has  issue,  the  husband,  who  in  the 
lifetime  of  the  wife  is  tenant  by  the  curtesy  initiate,  holds  the  two  estates 
in  different  rights,  without  having  acquired  the  freehold  by  his  own  act,  and 
consequently  there  is  no  merger.  (Jones  y.  Davies,  7  H.  &  N.  607;  8  Jar., 
N.  S.  592;  31  Law  J.,  Exch.  116;  10  W.  R.  464.) 
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3rd.  The  wife  must  haye  issne  born  alive  in  her  lifetime,  and  capable  of    3  <j*  4  Will.  4, 
inheriting  the  estate.    (Ck).  Litt.  29  b;  8  Rep.  34  b;  Dyer,  26  b.)    The     e.  105,  *.  14. 

evidence  of  a  father  claiming  an  estate  for  life  as  tenant  by  the  curtesy  will    

be  considered  soflicient  proof  that  his  child  was  born  alive,  when  it  was 
acquiesced  in  and  acted  npon  by  the  father  of  the  wife  who  was  residing  in 
the  honse.    (^Jones  v.  Ricketts,  31  Law  J.,  Chan.  763;  10  W.  R.  676.) 

4th.  The  last  circamstance  required  to  consummate  the  right  of  the  hus- 
band is  the  death  of  the  wife.    (Co.  Litt  20  a.) 

Copyholds  are  not  subject  to  curtesy,  except  by  custom,  (4  Rep.  22  a,  CopyhoidB. 
30  b;  Paulter  v.  Cornhill,  Cro.  Eliz.  361,)  to  which  resort  must  be  had  for 
determining  what  portion  of  the  lands  of  a  feme  copyholder  a  husband  will 
take.  It  is  generally  an  estate  for  the  life  of  the  husband,  if  there  be  issue, 
as  at  common  law;  but  in  gavelkind  lands,  a  moiety  only,  so  long  as  he 
continues  unmarried,  whether  there  be  issue  or  not.  (Co.  Litt.  30  a.  Ilia; 
2  Sid.  163;  Rob.  on  Gav.  by  Wilson,  pp.  177-204;  1  Scriven  on  Cop. 
pp.  46,  79,  80,  4th  ed. ;  Shelford  on  Copyholds,  pp.  72—74.) 

Equity  follows  the  law  in  the  quality  of  estates,  and  therefore  a  husband  Eqaltablo  estates, 
will  become  tenant  by  the  curtesy  wherever  the  wife,  during  the  coverture, 
is  in  possession  of  an  equitable  estate  of  inheritance,  and  has  issue  by  such 
husband  capable  of  inheriting  such  estate.  The  wife  may  have  an  equitable 
inheritance,  notwithstanding  a  direction  to  pay  the  rents  to  her  separate  use; 
and  if  the  wife  be  in  receipt  of  the  rents  during  the  coverture,  and  there  be 
issue  capable  of  inheriting,  the  husband  will  be  entitled  to  be  tenant  by  the 
curtesy.  ( Morgan  v.  Morgan^  6  Madd.  408;  Herle  v.  Greenhank,  3  Atk.  716 ; 
Pitt  V.  Jackson^  2  Br.  C.  C.  61.)  By  a  marriage  settlement  the  wife's  free- 
hold estates  were  vested  in  a  trustee,  in  trust  for  her  separate  nse  during 
her  life,  remainder  for  such  persons  as  she  shonld  appoint  by  deed  or  will, 
and  in  default  of  appointment,  in  trust  for  her  right  heirs.  The  wife  died 
without  having  made  any  appointment,  leaving  her  husband  and  a  son  sur- 
viving. After  her  death  the  trustees  sold  the  estate  under  a  power  in  the  set- 
tlement, which  directed  the  proceeds  to  be  invested  in  the  purchase  of  other 
lands,  or  on  mortgage,  or  in  the  fnnds,  and  the  securities  to  be  held  on  the 
trusts  aforesaid.  It  was  held  that,  on  the  wife's  death,  the  hnsband  became 
equitable  tenant  by  the  curtesy  of  the  estates,  and,  therefore,  was  entitled 
to  the  interest  of  the  purchase-money  daring  his  Ufe.  {Follett  v.  Tyrer, 
14  Sim.  125.) 

Where  there  was  a  devise  of  freeholds  to  trustees  npon  trust  to  stand 
possessed  thereof  unto  and  to  the  use  of  a  married  woman,  her  heirs  and 
assigns  for  ever,  for  her  separate  nse;  and  she  died  leaving  a  child ;  it  was 
held  that  her  husband  was  entitled  to  the  property  by  the  curtesy.  {Ajfple- 
ton  V.  Rowley,  L.  R.,  8  Eq.  139;  see  contra,  Moore  v.  Webster,  L.  R.,  3  Eq. 
267.) 

Where  an  equitable  estate  in  fee  descended  on  a  married  woman,  the 
court,  by  virtue  of  her  equity  to  a  settlement,  settled  the  estate  on  her 
during  her  life,  but  held  that  the  possible  estate,  by  the  curtesy  of  her  hus- 
band, could  not  be  interfered  with.  {Smith  v.  Matthews,  3  De  G.,  E.  &  J. 
139.) 

Although  the  right  of  the  husband  as  tenant  by  the  curtesy  of  an  equit- 
able estate  of  the  wife  may,  perhaps,  be  excluded  by  a  possession  of  the 
estate  strictly  adverse  to  the  husband  and  wife,  and  to  all  other  parties  in- 
terested under  the  settlement  during  the  whole  period  of  coverture,  yet  the 
possession  of  the  estate,  in  conformity  with  the  equitable  interests  of  the 
cestui  que  trusts,  for  however  short  a  time  during  the  coverture,  and  after 
the  interest  of  the  wife  has  become  vested  in  possession,  will  support  the 
title  of  the  husband  as  tenant  by  the  curtesy.  {Parker  v.  Carter,  4  Hare, 
400. )  If  the  coverture  begins  after  an  adverse  possession  has  commenced, 
and  terminates  during  the  continuance  of  such  adverse  possession,  or  if  both 
the  trustee  and  cestui  que  trust  are  disseised  before  the  equitable  estate  of 
the  wife  begins,  b^  a  party  claiming  by  a  title  paramount  to  the  trust, 
'  who  retains  possession  until  after  the  death  of  the  wife,  the  hnsband  would 
not  acquire  any  tiUe  as  tenant  by  the  curtesy.  (^Parker  y.  Carter,  4  Hare, 
416.) 
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8  4*  ^  Will.  4,   wife,  hold  the  lands  for  his  life,  as  tenant  hy  the  curtesy  of  England. 
0,  105,  9.  14.     (Litt.  ss.  35,  52;  2  Bl.  Comm.  126.)    And  it  seems  that  a  hnsband  may 

become  tenant  by  the  curtesy  to  an  estate  which  his  wife  has  inherited.' 

(Williams  Real  Prop.,  App.  D.,  452,  7th  ed.) 

Four  circumstances  are  requisite  for  enabling  the  hnsband  to  be  tenant 
by  the  curtesy:— Ist.  A  legal  marriage;  but  if  the  marriage  be  voidable 
only,  the  hnsband  will  be  tenant  bv  the  curtesy,  unless  the  marriage  be 
actually  avoided  during  the  lives  of  both  parties.  {Hicks  v.  Harris,  Carth. 
271;  2  Salk.  548;  4  Mod.  182.     See  2  Yes.  sen.  245;  7  Rep.  43  b.) 

2nd.  The  wife  must  have  a  seisin  in  deed  of  corporeal  hereditaments 
(Co.  Litt.  29  a),  either  before  or  after  issue  bom.  {Id.  30a.)  The  receipt 
of  rent  reserved  on  a  lease  for  years,  amounts  to  an  actual  seisin;  {he 
Grey  y.  Ru:ha/rdson,  3  Atk.  469;)  but  the  husband  cannot  acquire  such 
a  seisin  of  an  estate  let  on  a  lease  for  life  before  marriage  as  will  entitle 
him  to  be  tenant  by  the  curtesy,  unless  the  lease  determine  during  the 
coverture.    (Co.  Litt.  29  a,  32  a.) 

A  husband  will  not  be  tenant  by  the  curtesy  of  an  estate  tail  of  which 
the  wife  was  not  seised  during  the  coverture.  (Co.  Litt  29  a.)  Therefore, 
where  tenant  in  tail  by  lease  and  release  conveyed  to  trustees  to  the  use  of 
herself  till  marriage,  then  to  the  husband  for  life,  then  to  herself  for  life, 
then  to  the  first  and  other  sons  of  the  marriage,  and  the  wife  died  first :  it 
was  held,  that  the  husband  was  not  entitled  to  a  life  estate  under  the  set- 
tlement, nor  as  tenant  by  the  curtesy,  a  base  fee  only  having  passed  by  the 
settlement,  voidable  by  the  entry  of  the  issue  in  tail.  {Doe  d.  Neville  v. 
Mirers,  7  T.  R.  276.) 

Where  a  wife's  real  estate  did  not  fall  into  possession  till  after  the  hus- 
band's bankruptcy  and  discharge  :  it  was  held  that,  though  there  had  been 
issue  of  the  marriage,  the  husband  had  not  at  the  time  of  his  bankruptcy  any 
such  contingent  interest  in  the  estate,  as  tenant  by  the  curtesy,  as  would 
pass  to  his  assignees.    {Oibbins  v.  By  den,  L.  R.,  7  £q.  371.) 

As  to  incorporeal  hereditaments,  a  seisin  in  law  is  sufiicient.  Thus,  if 
a  man  seised  of  an  advowson  or  rent  in  fee  has  issue  a  daughter,  who  is 
married,  and  dies  leaving  issue  before  the  advowson  was  void  or  the  rent 
became  due,  the  husband  will  be  tenant  by  the  curtesy,  although  his  wife 
had  only  a  seisin  in  law.    (Co.  Litt.  29  a,  and  notes  by  Harg.) 

Where  there  is  a  devise  in  fee  simple,  with  an  executory  devise  over,  the 
husband's  right  to  curtesy  attaches  on  the  first  estate,  and  is  not  defeated 
by  its  determination.  As  where  there  was  a  devise  to  trustees  in  fee,  in 
trust  for  A.  until  she  attained  twenty-one  or  married,  and  then  to  the  use 
of  her  and  her  heirs,  with  a  devise  over,  in  case  she  died  under  the  age  of 
twenty-one,  and  without  leaving  issue.  A.  married,  had  a  child  which  died, 
and  then  the  mother  died  under  twenty-one ;  and  as  the  wife,  during  her 
life,  continued  seised  of  a  fee  simple  to  which  her  issue  might  by  possibility 
inherit,  it  was  held,  that  her  husband  was  entitled  to  be  tenant  by  the  cur- 
tesy. {Buekworth  v.  Thirkel,  10  Moore,  236,  n.;  2  Bing.  447;  8  Bos.  &  P. 
652,  n.;  4  Dougl.  823.  See  2  Sim.  251;  2  Rop.  on  Husband  and  Wife, 
Jaced.  Addenda,  No.  2;  Butl.  Co.  Litt.  241  a,  n.  (4);  Boothby  v.  Vernon, 
9  Mod.  147.) 

But  where  an  estate  was  devised  to  A.  and  her  heirs,  but  if  she  died, 
leaving  issue,  then  to  such  issue  and  their  heirs,  and  A.  died,  leaving  issue: 
it  was  held,  that  her  hnsband  was  not  entitled  to  be  tenant  by  the  curtesy, 
because  the  estate,  which  the  wife  had,  determined  on  her  death,  leaving 
issue,  by  which  the  children  took  as  purchasers  by  force  of  the  gift,  and  not 
by  descent  from  her.    {Barker  v.  Barker ,  2  Sim.  249.) 

An  estate  by  the  curtesy  must  arise  out  of  an  inheritance,  and  no  such 
estate  can  issue  out  of  an  estate  pur  autre  vie,  {Stead  v.  Piatt,  18  Beav. 
54.) 

If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner  of  the  rever- 
sion in  fee  devises  it  to  the  wife,  who  has  issue,  the  husband,  who  in  the 
lifetime  of  the  wife  is  tenant  by  the  curtesy  initiate,  holds  the  two  estates 
in  different  rights,  without  having  acquired  the  freehold  by  his  own  act,  and 
consequently  there  is  no  merger.  {Jones  v.  Davies,  7  H.  &  N.  607;  8  Jur., 
N.  S.  592;  31  Law  J.,  Exch.  116;  10  W.  R.  464.) 
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3rd.  The  wife  must  have  issue  bom  alive  in  her  lifetime,  and  capable  of    3  <|*  4  Will.  4, 
inheriting  the  estate.    (Co.  Litt.  29  b;  8  Rep.  34  b;  Dyer,  26  b.)    The     o.  105,*.  14. 

evidence  of  a  father  claiming  an  estate  for  life  as  tenant  by  the  curtesy  will    

be  considered  sufficient  proof  that  his  child  was  bom  alive,  when  it  was 
acquiesced  in  and  acted  upon  by  the  father  of  the  wife  who  was  residing  in 
the  house.    {Jonet  v.  Ilic%ett8y  31  Law  J.,  Chan.  763;  10  W.  R.  576.) 

4th.  The  last  circumstance  required  to  consummate  the  right  of  the  hus- 
band is  the  death  of  the  wife.     (Co.  Litt.  20  a.) 

Copyholds  are  not  subject  to  curtesy,  except  by  custom,  (4  Rep.  22  a,  CopyhoidB. 
80  b;  Paulter  ▼.  CDrnhill^  Cro.  Eliz.  361,)  to  whiih  resort  must  be  had  for 
determining  what  portion  of  the  lands  of  a  feme  copyholder  a  husband  Tvdll 
take.  It  is  generally  an  estate  for  the  life  of  the  husband,  if  there  be  issue, 
as  at  common  law;  but  in  gavelkind  lands,  a  moiety  only,  so  long  as  he 
continues  unmarried,  whether  there  be  issue  or  not.  (Co.  Litt.  30  a.  Ilia; 
2  Sid.  153;  Rob.  on  Gav.  by  Wilson,  pp.  177-204;  1  Scriven  on  Cop. 
pp.  46,  79,  80,  4th  ed. ;  Shelford  on  Copyholds,  pp.  72—74.) 

Equity  follows  the  law  in  the  quality  of  estates,  and  therefore  a  husband  Equitable  estates, 
will  become  tenant  by  the  curtesy  wherever  the  wife,  during  the  coverture, 
is  in  possession  of  an  equitable  estate  of  inheritance,  and  has  issue  by  such 
husband  capable  of  inheriting  such  estate.  The  wife  may  have  an  equitable 
inheritance,  notwithstanding  a  direction  to  pay  the  rents  to  her  separate  use; 
and  if  the  wife  be  in  receipt  of  the  rents  daring  the  coverture,  and  there  be 
issue  capable  of  inheriting,  the  husband  will  be  entitled  to  be  tenant  by  the 
curtesy.  (Morgan  v.  Morgan^  6  Madd. 408;  Herle  v. Greenbank,  3  Atk.  716; 
Pitt  V.  Jackson^  2  Br.  C.  C.  61.)  By  a  marriage  settlement  the  wife's  free- 
hold estates  were  vested  in  a  trustee,  in  trust  for  her  separate  use  during 
her  life,  remainder  for  such  persons  as  she  should  appoint  by  deed  or  will, 
and  in  default  of  appx>intment,  in  trust  for  her  right  heirs.  The  wife  died 
without  having  made  any  appointment,  leaving  her  husband  and  a  son  sur- 
viving. After  her  death  the  trastees  sold  the  estate  under  a  power  in  the  set- 
tlement, which  directed  the  proceeds  to  be  invested  in  the  purchase  of  other 
lands,  or  on  mortgage,  or  in  the  funds,  and  the  securities  to  be  held  on  the 
trusts  aforesaid.  It  was  held  that,  on  the  wife's  death,  the  husband  became 
equitable  tenant  by  the  curtesy  of  the  estates,  and,  therefore,  was  entitled 
to  the  interest  of  the  purchase-money  during  his  Ufe.  {Ibllett  v.  Turer, 
14  Sim.  125.) 

Where  there  was  a  devise  of  freeholds  to  trustees  upon  trust  to  stand 
possessed  thereof  unto  and  to  the  use  of  a  married  woman,  her  heirs  and 
assigns  for  ever,  for  her  separate  use;  and  she  died  leaving  a  child ;  it  was 
held  that  her  husband  was  entitled  to  the  property  by  the  curtesy.  ( Apple- 
ton  V.  Rorcley^  L.  R.,  8  Eq.  139;  see  contra,  Moore  v.  Webster,  L.  R.,  3  Eq. 
267.) 

Where  an  equitable  estate  in  fee  descended  on  a  married  woman,  the 
court,  by  virtue  of  her  equity  to  a  settlement,  settled  the  estate  on  her 
during  her  life,  but  held  that  the  possible  estate,  by  the  curtesy  of  her  hus- 
band, could  not  be  interfered  with.  {Smith  v.  Matthews,  3  De  G.,  F.  &  J. 
139.) 

Although  the  right  of  the  husband  as  tenant  by  the  curtesy  of  an  equit- 
able estate  of  the  wife  may,  perhaps,  be  excluded  by  a  possession  of  the 
estate  strictly  adverse  to  the  husband  and  wife,  and  to  all  other  parties  in- 
terested under  the  settlement  during  the  whole  period  of  coverture,  yet  the 
possession  of  the  estate,  in  conformity  with  the  equitable  interests  of  the 
cestui  que  trusts^  for  however  short  a  time  during  the  coverture,  and  after 
the  interest  of  the  wife  has  become  vested  in  possession,  will  support  the 
title  of  the  husband  as  tenant  by  the  curtesy.  ( Parker  v.  Carter ^  4  Hare, 
4(X). )  If  the  coverture  begins  after  an  adverse  possession  has  commenced, 
and  terminates  during  the  continuance  of  such  adverse  possession,  or  if  both 
the  trastee  and  cestui  que  trust  are  disseised  before  the  equitable  estate  of 
the  wife  begins,  by' a  party  claiming  by  a  title  paramount  to  the  tru.st, 
who  retains  possession  until  after  the  death  of  the  wife,  the  husband  would 
not  acquire  any  title  as  tenant  by  the  curtesy.  (^Parker  y.  Carter ^  4  Hare, 
416.) 
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3^4  Will,  4,        "^bo  husband  may  be  excluded  in  eqnitj  by  an  express  declaration,  that, 
e.  105,  t.  14.     upon  the  death  of  the  wife,  the  inheritance  shall  descend  to  the  heir  of  the 

wife,  and  that  the  husband  shall  not  be  tenant  by  the  curtesy.   (^Bennett  v. 

DaviSf  2  P.  Wma.  316);  although  impartial  exclusion  from  the  enjoyment 
of  the  property  will  not  have  that  effect.    (5  Madd.  412.) 

The  Real  Property  Commissioners  suggested  some  alterations  in  the  law  of 
Curtesy,  and  a  bill  for  carrying  them  into  effect  was  brought  into  parliament, 
but  did  not  pass.  -  ( See  1  Real  Prop.  Rep.,  pp.  19,  20,  70,  71.) 

By  Stat  8  &  4  Will.  4,  c.  74,  s.  22  {ante,  p.  331),  an  estate  by  the  curtesy 
qualifies  a  person  to  be  protector  of  a  settlement. 

In  dealing  with  property  which  has  descended  from  a  married  woman,  it 
is  necessary  to  inquire  whether  she  has  left  a  husband  who  is  entitled  to  be 
tenant  by  the  curtesy. 
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LAW    OF    INHERITANCE. 

3  &  4  William  IV.  c.  106. 

An  Act  for  the  Amendment  of  the  Law  of  Inheritance  (a). 

[29th  August,  1833.] 


Interpeetation  Clause. 

Bb  it  enacted,  that  the  words  and  expressions  hereinafler  men- 
tioned, which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  diiferent  meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
Bnch  construction,  he  interpreted  as  follows  (that  is  to  saj),  the 
word  **  laud"  shall  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  coiporeal  or  incorporeal, 
and  whether  freehold  or  copyhold,  or  of  any  other  tenure,  and 
whether  descendihle  according  to  the  common  law,  or  according 
to  the  custom  of  gavelkind  or  horough- English,  or  any  other 
custom,  and  to  money  to  be  laid  out  in  the  purchase  of  land, 
and  to  chattels  and  other  personal  property  transmissible  to 
heirs,  and  also  to  any  share  of  the  same  hereditaments  and  pro- 
perties or  any  of  them,  and  to  any  estate  of  inheritance  or  estate 
for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and 
to  any  possibility,  right  or  title  of  eniiy  or  action,  and  any 
other  interest  capable  of  being  inherited,  and  whether  the  same 
estates,  possibilities,  rights,  titles,  and  interests,  or  any  of  them, 
shall  be  in  possession,  reversion,  remainder,  or  contingency; 
and  the  words  "  the  purchaser"  shall  mean  the  person  who 
last  acquired  the  land  otherwise  than  by  descent  or  than  by  any 
escheat,  partition,  or  inclosure,  by  the  effect  of  which  the  land 
shall  have  become  part  of  or  descendible  in  the  same  manner  as 
other  land  acquired  by  descent ;  and  the  word  "  descent"  shall 
mean  the  title  to  inherit  land  by  reason  of  consanguinity,  as 
well  where  the  heir  shall  be  an  ancestor  or  collateral  relation, 
as  where  he  shall  be  a  child  or  other  issue ;  and  the  expression 
*'  descendants"  of  any  ancestor  shall  extend  to  all  persons  who 
must  trace  their  descent  through  such  ancestor;  and  the  ex- 
pression "  the  person  last  entitled  to  land"  shall  extend  to  the 
last  person  who  had  a  right  thereto,  whether  he  did  or  did  not 
obtain  the  possession  or  the  receipt  of  the  rents  and  profits 
thereof ;  and  the  word  "  assurance"  shall  menu  any  deed  or  in- 
strument (other  than  a  will)  by  which  any  land  shall  be  con- 
veyed or  transferred  at  law  or  in  equity;  and  every  word  import- 
ing the  singular  number  only  shall  extend  and  be  applied  to 
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Law  of  Inheritance, 

several  persons  or  things  as  well  as  one  person  or  thing ;  and 
every  word  importing  the  masculine  gender  only  shall  extend 
and  be  applied  to  a  female  as  well  as  a  male. 

(a)  The  leading  objects  of  this  act  are : 

1st.  To  alter  the  root  of  descent  by  tracing  the  descent  from  the  person 
last  entitled,  unless  it  be  proved  that  he  took  by  descent,  thus  superseding 
the  role  that  the  descent  should  be  traced  from  the  person  who  last  died 
actually  seised. 

2nd.  To  declare  that  the  heir  of  a  testator  taking  under  his  will  shall  be 
considered  as  taking  as  deHsee,  and  that  under  a  limitation  to  a  grantor  or 
his  heirs,  such  person  shall  be  considered  as  a  purchaser. 

Srd.  To  declare  that  brothers  and  sisters  shall  not  inherit  immediately 
from  each  other,  but  that  every  descent  from  them  shall  be  traced  through 
the  parent. 

4th.  To  enable  the  lineal  ancestor  to  inherit  from  his  issue  in  preference 
to  collateral  relations.  Thus,  on  failure  of  lineal  descendants  of  the  last 
owner,  inquiry  is  to  be  made  for  the  father,  and  not  for  the  brother  or 
sister,  nephew  or  niece;  for  the  grandfather,  and  not  for  the  uncle,  auht, 
or  cousin,  ascending  in  the  first  instance  to  the  immediate  parent,  and 
then  again  descending  to  his  issue,  as  in  a  course  of  transmission  from 
him  ;  and  so,  as  to  every  more  remote  lineal  ancestor  and  bis  issue,  in  each 
degree.    But  preference  is  given  to  the  male  ancestral  line  throughout. 

5th.  To  make  the  half-blood  capable  of  inheriting  next  after  any  relation 
in  the  same  degree  of  the  whole  blood  and  his  issue. 

6th.  To  allow  descents  to  be  traced  through  persons  who  have  been 
attainted. 

The  report  of  the  Commissioners  of  Real  Property  will  explain  the  general 
object  of  the  alterations  made  by  this  act,  and  for  further  information  on  the 
important  subject  of  the  law  of  descents,  the  reader  is  referred  to  2  Bl. 
Comm.  200,  240;  Bl.  on  the  Law  of  Descents ;  Watkins  and  H.  Chitty  on 
Descents ;  Bac.  Abr.  and  Com.  Dig.  Descents ;  Hale's  Hist  C.  L.  206 — 
248. 

"  The  rules  which  govern  the  transmission  of  freehold  estates  of  in- 
heritance at  common  law,  on  the  decease  of  an  absolute  proprietor,  in  the 
absence  of  express  disposition  by  him,  are  (for  the  most  part)  well  under- 
stood, and  appear  to  be  well  suited  to  the  habits  and  feelings  of  the 
people. 

"  By  these  rules  an  estate  descends  to  the  eldest  or  only  son,  or  his 
descendants,  if  he  should  be  dead,  leaving  issue,  and  next  to  the  second 
and  other  sons  according  to  priority  of  birth,  and  their  descendants ;  in 
default  of  sons  and  their  descendants,  it  descends  to  daughters  in  equal 
shares.  If  more  than  one,  and  to  the  descendants  of  any  deceased  daughters, 
snch  descendants  taking  the  share  which  would  have  gone  to  the  parent  if 
living. 

**  When  there  is  no  lineal  descendant,  the  estate  goes  to  the  eldest  or 
only  brother  of  the  whole  blood,  that  is,  who  was  bom  of  the  same  father 
and  mother  as  the  deceased  proprietor,  and  to  his  descendants,  if  he  should 
bo  dead,  leaving  issue,  and  to  the  other  brothers  in  succession  and  their 
descendants.  If  there  be  no  brother  or  descendants  of  a  brother,  the 
sisters  of  the  whole  blood  succeed  in  equal  shares,  and  the  descendants  of 
deceased  sisters,  such  descendants  taking  their  parent's  share  as  before. 

**  In  case  of  the  failure  of  brothers  and  sisters  and  their  descendants,  it 
becomes  necessary  to  inquire  whether  the  deceased  proprietor  took  the 
estate  himself  by  mheritance,  or  whether  he  acquired  it  immediately  by  a 
deed  or  will,  or,  in  technical  language  was  a  purchaser. 

*'  In  the  former  case  the  heir  is  to  be  sought  in  the  family  from  which 
the  estate  descended  to  the  deceased  proprietor,  that  is,  either  on  the 
father's  side  or  on  the  mother*s  side,  as  it  hiappened ;  in  the  latter  case  the 
law  gives  the  preference  to  the  relations  on  the  paternal  side,  but  if  there 
be  none  such,  then  it  directs  the  inheritance  to  go  to  the  relations  on  the 
maternal  side. 

"  Hero  occurs  a  nUe,  drawn  from  feudal  principlesy  which  is  at  variance 
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with  ordinary  feelings  and  notions,  and  has  been  long  considered  nnjost ;    3^4  Will.  4,, 
eyery  liDeal  ancestor  of  the  deceased  proprietor,  whether  near  or  remote,      o,  106,  8.  1. 

is  excluded  from  immediatelj  inheriting.     An  estate  may  pass  to  the  

yonnger  brother  of  the  father,  and  upon  Ms  death  it  may  pass  to  the  father 
as  his  heir ;  but  rather  than  go  at  once  to  the  father  or  the  mother  of  the 
deceased  proprietor,  the  law  directs  it  to  escheat,  that  is,  to  fal],  as  for 
want  of  an  heir,  to  the  lord  of  whom  the  land  was  holden,  that  is,  in  most 
cases,  to  the  crown.  [By  the  6th  section  of  the  act  3  &  4  Will.  4,  c.  106, 
pott,  the  lineal  ancestors  are  admitted.] 

*'  In  default,  however,  of  lineal  and  immediate  collateral  heirs  and  their 
descendants,  the  inheritance  is  to  be  traced  through  the  nearest  ancestor, 
that  is,  the  father,  unless  it  be  a  maternal  inheritance,  and  if  it  be  a  maternal 
inheritance,  the  mother,  and  it  will  pass  to  his  or  her  eldest  brother  of  the 
whole  blood  or  his  descendants,  and  the  other  brothers  in  succession  and  their 
descendants :  and  if  none  such,  to  sisters  of  the  whole  blood  and  their  de- 
scendants in  equal  shares  as  before.  In  failure  of  this  line,  the  next  more 
remote  ancestor  on  the  same  side  is  made  the  stock  in  the  same  manner, 
and  then  the  next  more  remote,  and  so  on ;  the  rule  being  still  observed,  Preference  of  the 
that  the  paternal  line  has  the  preference  in  ascending  from  the  first  pur-  Paternal  line, 
chaser,  and  that  up  to  the  first  purchaser  the  inheritance  must  be  traced 
back  through  the  line  of  ancestors  by  which  it  descended. 

"  If  heirs  in  the  pure  male  line  ascending  from  the  first  purchaser  should 
fail,  then,  in  compliance  with  a  rule  above  stated,  a  female  ancestor,  or  some 
ancestor  of  a  female  ancestor,  is  to  be  made  the  stock ;  and  first,  it  is  a 
rule  that  such  female  ancestor  is  to  be  taken  on  the  paternal  side,  if  any 
such  can  be  found;  and  therefore  the  brother  of  the  paternal  grandmother 
(the  father's  mother)  is  preferred  to  the  brother  of  the  mother  of  the 
deceased  proprietor,  he  having  been  the  first  purchaser. 

"  Here  sometimes,  though  rarely,  occurs  a  point  about  which  a  difference 
of  opinion  has  existed  for  a  long  series  of  years. 

"  According  to  some  authorities,  when  a  female  stock  on  the  paternal  side  Qaestlon  with 
is  to  be  introduced,  proximity  of  blood  is  to  have  the  preference,  and  conse-  respect  to  female 
qnently  collateral  relations  of  the  paternal  grandmother  are  to  be  pre-  JJ2eraia*Bide. 
ferred  to  collateral  relations  of  the  paternal  great  grandmother.    According 
to  other  authorities  (and  this  is  the  doctrine  maintained  by  Mr.  Justice 
BUtckitane  in  hi^  Commentaries),  the  pedigree  is  still  to  be  traced  up  as  far 
as  possible  on  the  paternal  side  through  males,  and  the  female  ancestor  of 
the  remotest  male  ancestor  is  to  be  preferred  as  a  stock  to  the  female  an- 
cestor of  a  less  remote  male  ancestor,  the  paternal  great  grandmother  to  the 
paternal  grandmother. 

"  On  failure  of  relations  on  the  paternal  side  of  the  first  purchaser,  the  Hein  mnst  be  of 
maternal  line  is  let  in,  that  is,  the  mother  of  the  first  purchaser  is  considered  the  blood  of  the 
as  the  stock,  and  her  ancestors,  first  on  the  paternal  and  then  on  the  ma-  ^^^  purchaser, 
temal  side,  as  before.    It  is  to  be  observed,  that  on  failure  of  heirs  of  the 
last  proprietor  on  the  side  of  the  first  purchaser,  the  estate  does  not  pass  to 
the  heirs  of  the  last  proprietor  on  the  other  side,  but  escheats  as  beiore,  so 
that  an  estate  descended  to  the  deceased  proprietor  from  his  mother  can 
never  pass  to  his  collateral  relations  on  the  father's  side. 

*'  It  has  been  laid  down,  in  the  above  statement,  that  collateral  relations,  ExciuBion  of  the 
in  order  to  be  let  in  to  inherit,  must  be  of  the  whole  blood  of  the  person  from  half-Wood, 
or  through  whom  they  are  to  derive  their  claim. 

'*  Thus  a  brother  of  the  deceased  proprietor  by  the  same  father,  but  a 
different  mother,  cannot  inherit  to  the  deceased  proprietor,  whether  he  took 
by  purchase  or  descent.  The  estate  will  rather  escheat,  and  the  same  is  the 
case  with  an  uncle,  half-brother  of  the  father,  and  so  on.  This  rule,  like  that 
which  excludes  the  lineal  ancestor,  has  long  been  felt  to  rest  on  no  sound 
principle,  and  to  be  hard  in  its  operation. 

**  We  think  that  both  these  rules  may  be  taken  away,  without  introducing 
any  uncertainty  into  the  law  of  inheritance,  or  materially  impairing  its  sym- 
metry." 

And,  1st,  Ai  to  the  Aioending  Line. 

**  It  appears  desirable,  that  the  lineal  ancestor  should  be  let  into  the  sue-  Ancestor  to  come 
cession  in  such  order  as  to  infringe  as  little  as  possible  on  the  present  rules,  **>  ^^en  his  issue 
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and  to  fonnd  the  new  rule  npon  some  principle  already  established,  making 
it  agreeable,  so  far  as  may  be,  to  the  feelings  of  the  people,  and  to  the 
general  policy  of  the  law  of  inheritance.  This  we  think  may  be  best  done 
by  introducing  the  ancestor  wherever  the  descendants  of  snch  ancestor 
would  be  entitled  according  to  the  present  rules  ;  the  ascending  line  would 
thus  come  in  immediately  after  the  descending.  If  the  purchaser  of  an 
estate  died  without  issue,  and  intestate,  leaving  a  father,  that  father  would 
take  before  the  brothers  or  sisters,  or  their  descendants  ;  and  if  there  were 
neither  father  nor  brothers  or  sisters,  or  their  descendants,  a  surviving 
grandfather  would  take  before  uncles  or  aunts.  Conformity  in  the  laws 
regulating  different  species  of  property  is  desirable,  with  a  view  to  the  better 
general  understanding  of  the  law.  Accordingly  one  recommendation  of  this 
rule  is,  that  it  would  make  the  transmission  of  real  property,  in  one  case, 
conformable  to  the  law  now  long  established  for  the  transmission  of  personal 
property,  which,  in  case  of  the  intestacy  of  a  person  dying  unmarried  and 
without  issue,  goes  exclusively  to  the  father  as  next  of  kin — a  law  which  it 
is  believed  has  not  been  found  inconvenient,  nor  considered  unfair  or  objec- 
tionable. The  father,  too,  as  the  general  dispenser  of  the  family  property, 
seems  the  fittest  person  to  have  the  control  over  whatever  is  to  devolve  by 
law  upon  some  part  of  his  family. 

"  By  a  technical  rule  of  pleadmg,  the  descent  from  one  brother  or  sister 
to  another  has  been  hitherto  considered  immediate,  and  in  the  opinion  of 
some  persons  it  would  be  better  to  consider  that  as  a  substantial  rule,  and 
to  prefer  brothers  and  sisters  to  the  fathers  :  this,  however,  would  be  intro* 
ducing  an  anomaly,  especially  if  the  principle  were  not  followed  up  by 
postponing  generally  the  ancestor  to  his  descendants,  the  grandfather,  for 
instance,  to  the  uncle.     [Sect.  6  of  act  3  &  4.  Will.  4,  c.  ](>6,  post."] 

"  It  may  be  argued  in  support  of  such  proposal,  that  the  ancestor,  who  is 
likely  to  be  advanced  in  life,  may  be  expected  to  be  less  capable  of  making 
a  discreet  disposition  of  his  property,  that  he  may  be  tempted  unfairly  to 
divert  it  to  his  issue  by  a  di^erent  marriage,  or  even  to  make  some  dispo- 
sition altogether  capricious  and  unreasonable  ;  bnt  the  dependence  of  chil- 
dren on  their  parents  is  acknowledged  to  be  salutary,  and  when  it  is  con- 
sidered that  the  proposed  chaoge  of  the  law  will  only  come  into  operation 
in  the  absence  of  express  disposition,  and  therefore  it  may  be  presumed,  for 
the  most  part,  where  no  strong  reason  was  felt  by  the  d^ased  proprietor 
for  making  a  disposition,  the  general  good  of  the  family  seems  likely  to  be 
best  consulted  by  vesting  the  property  in  its  head,  rather  than  in  any  of  the 
younger  members,  and,  as  already  observed,  less  violence  will  thus  be  done 
to  the  general  system  of  the  law  of  inheritance. 

"  The  same  reason  we  consider  should  prevail  against  a  plan  which  has 
been  proposed,  of  giving  to  the  ancestor  an  interest  during  his  iife'only." 

2nd.  As  to  tJie  Half-Blood. 

"  We  think  it  advisable  that  no  distinction  should  exist  between  the  whole 
and  the  half-  blood,  except  that  preference  should  be  given  to  the  whole  blood 
of  the  first  pnrchi^r,  as  between  his  kindred  in  equal  degree  or  their  de- 
scendants, with  the  exception  of  a  single  case  afterwards  mentioned. 

**  The  following  reasons  seem  to  us  sufficient  for  putting  the  whole  blood 
and  the  half-blood  on  an  equal  footing,  with  the  above  exception. 

"  1st.  One  ancestor  only  of  any  couple  of  ancestors  being  the  person  from 
or  through  whom  the  inheritance  descends,  it  seems  needless  to  have  any 
regard  to  the  other  ancestor.  Thus  if  land  descend  from  the  father  to  the 
eldest  son,  there  seems  no  reason  why  it  should  not  pass  from  him  to  the 
second  son,  whether  bom  of  the  same  or  another  mother. 

"  2nd.  The  rule  is  recommended  by  the  principle  of  conformity  already 
suggested,  as  in  the  transmission  of  personal  estate,  the  whole  blood  and 
half-blood  standing  on  an  equal  footing,  and  so  in  case  of  descent  of  a  title 
of  nobility,  or  of  an  estate  tail. 

"  3rd.  The  difference  between  the  whole  and  the  half-blood,  however 
well  understood  by  lawyers,  is,  it  \s  believed,  not  familiar  to  the  public : 
lands  are  therefore  liable  to  be  left  to  descend  contrary  to  the  intention  of 
the  owner,  and  they  are  liable  to  be  claimed  and  to  be  possessed  contrary  to 
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the  law  withont  an  evil  intention ;  and  farther,  in  dedacing  the  title  on 
sales  of  estates,  the  circnmstance  of  the  half-blood,  being  not  of  very  frequent 
occurrence,  is  liable  to  be  overlooked  by  those  who  prepare  the  abstract  of 
title,  and  by  those  who  know  nothing  of  the  pedigree  but  what  is  laid  before 
them,  and  thus  a  bad  title  may  be  approved  of  by  the  advisers  of  a  pnr- 
chaser  for  valuable  consideration  and  accepted  by  him  ;  whatever  leads  to 
insecurity  of  titles  is  of  course,  independently  of  other  considerations, 
greatly  objectiouable. 

*'  Some  of  the  above  reasons  apply  with  equal  force  to  the  case  in  which 
a  person  who  died  seised  was  himself  the  purchaser. 

**  The  reason  which  has  inclined  us  to  give  a  limited  preference  to  the  Bouon  for  giving; 
whole  blood  in  this  case  is,  that  when  one  parent  has  issue  by  another  mar-  J^®  restricted  pre- 
riage*,  the  connection  between  the  members  of  the  two  families  is  felt  to  be  ®'^°**' 
nmch  less  than  between  the  members  of  each  family.  If  a  brother  leave  a 
whole  brother  or  sister,  or  the  issue  of  either  of  these,  and  also  an  elder 
brother  by  a  different  marriage,  it  would  be  repugnant  to  common  feelings 
and  notions,  to  direct  his  estate  to  descend  to  the  half  brother,  although  if 
he  left  a  brother  or  sister  of  the  half-blood,  or  the  issue  of  such,  and  only  a 
more  remote  relation  of  the  whole  blood,  the  proximity  of  kindred  would 
seem  to  give  a  reasonable  preference  to  the  former.  It  would  be  desirable 
if,  with  reference  to  the  half-blood,  a  distinction  could  be  drawn  between 
the  case  of  a  purchaser  by  his  own  act,  according  to  the  familiar  use  of  the 
word  purchaser,  and  that  of  a  purchaser  in  the  mere  technical  sense  of  the 
word,  that  is,  a  person  who  may  have  succeeded  perhaps  to  the  family  estate, 
but  is  considered  as  a  purchaser,  because  it  comes  to  him  through  some  deed 
or  will,  and  not  by  inheritance,  and  in  the  latter  case  to  put  the  whole  and 
the  half-blood  on  an  equal  footing  ;  it  is  considered,  however,  impracticable 
to  frame  a  law  founded  on  this  distinction,  which  should  be  clear  and  simple,* 
except,  indeed,  that  a  power  may  be  given  to  the  person  from  whom  the 
property  comes,  of  directing  that  it  shall  be  taken  as  if  it  descended  from  a 
particular  line  of  ancestors,  as  hereafter  explained,  in  which  case  we  think 
the  distinction  of  the  whole  and  half-blood  may  also  be  taken  away. 

**  It  is  proposed,  therefore,  that  the  whole  blood  of  the  first  purchaser, 
who  took  without  reference  to  any  ancestor,  shall  be  preferred,  as  between 
persons  claiming  through  the  same  ancestor  of  the  first  purchaser  to  the 
half-blood,  and  that,  subject  to  this  preference,  the  distinction  between  the 
whole  and  thelialf-blood  shall  be  abolished.'' 

[The  half-blood  are  now  capable  of  Inheriting  under  the  9th  section  of 
3  &  4  Will.  4,  c.  106,  post.} 


3rd.  As  to  the  Female  Ancestor, 

**  With  respect  to  the  question  as  to  the  preference  of  the  nearer  or  more 
remote  female  ancestor  on  the  paternal  side,  the  case  having,  it  is  under- 
stood, occurred  more  than  once  since  the  Commentaries  were  published,  it 
seems  expedient  to  settle  it,  and  the  symmetry  of  the  rules  of  inheritance 
appears  most  consulted  by  adopting  the  rule  laid  down  by  Mr.  Justice 
Black»tone,  It  is  proposed  to  declare  this  to  be  the  law,  and  to  extend  it 
of  course  to  the  case  oi  direct  ascent,  so  that  the  mother  of  the  paternal 
grandfather  would  be  preferred  to  the  mother  of  the  father."  [Four  tables 
are  subjoined  to  the  First  Real  Property  Report,  one  showing  the  order  of 
inheritance  as  laid  down  by  Mr.  Justice  Blackstonej  the  others  showing  the 
order  of  inheritance  according  to  the  proposed  alterations.] 


Blackstooe's  rale 
as  to  female  an- 
cestor to  be 
adopted. 


4th.  Limitation  to  Special  Heirs, 

**  The  rule  above  mentioned,  which  directs  that  where  the  inheritance 
passes  to  collateral  relations  of  the  last  proprietor,  those  only  are  admitted 
to  take  who  are  of  the  blood  of  the  first  purchaser,  occasioning  an  estate 
to  pass  sometimes  in  a  different  channel  where  the  deceased  owner  had  in- 
herited the  estate,  and  where  he  had  acquired  it  by  what  the  law  denomi- 
nates purchase,  altbongh  the  distinction  is  often,  aa  has  already  been 


InconreDlenoe  of 
the  law  regarding 
the  blood  of  tbe 
first  parchaser. 
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ReMon  agalntt 
abrogating  tbe 
law. 


Estates  may  bo 
limited  to  descend 
to  belrs  on  the 
port  of  a  spoclfled 
ancestor. 


Heir  of  first  par- 
chaser  let  in  in  a 
certain  case. 


Last  proprietor 
considered  as  first 
purchaser  on 
fiUlure  of  blood  of 
flxBt  parchaser. 


Law  of  Inheritance, 

obserTed,  only  tochnical,  introdnces   complexity,  and  801116110168  caoset 
anomaloas  diversities  in  the  transmission  of  estates. 

**  Tbns,  if  a  person  acquired  an  estate  immediatelj  under  a  will  or  set- 
tlement made  by  his  maternal  ancestor,  that  estate  wonld  descend  to  bis 
relations  on  the  father's  side,  and  wonld  not  return  to  the  family  from  which 
it  came,  until  the  father's  line  were  exhansted.  On  the  other  hand,  if  it 
came  from  a  maternal  ancestor  by  descent,  strictlr  so  called,  all  the  relations 
on  the  paternal  side  wonld  be  excluded  ;  and  rather  than  pass  to  them,  the 
estate  wonld  escheat.  In  consequence  again  of  a  principle  of  courts  of 
equity,  that  a  man  cannot  be  a  trustee  for  himself,  and  that  where  a  bene- 
ficial estate  is  in  the  same  party  with  the  legal  estate,  it  is  absorbed  by  the 
latter,  cases  have  occurred  where  the  course  of  descent  of  an  inherited 
estate,  the  title  to  which  was  equitable,  has  been  changed  by  the  accident 
of  the  mere  legal  estate  (that  is,  what  may  be  called  the  ^'/;ftS(u»fa  estate  of 
the  trustee)  descending  from  the  other  line  of  ancestors,  and  absorbing  the 
equitable  estate.  An  additional  inconyenience  arises  from  the  occasional 
nicety  of  the  distinction  between  strict  descent  and  purchase,  according  to 
the  technical  sense  of  the  latter  word— a  circumstance  which  sometimes 
makes  the  channel  of  descent  a  matter  of  question. 

« It  has  been  proposed  to  remedy  these  inconreniences  by  considering 
every  person  who  dies  owner  of  an  estate  of  fee  simple  as  the  stock  from 
whom  alone  the  inheritance  is  to  be  traced  as  if  he  had  been  first  pur- 
chaser. 

**  It  is  apprehended,  however,  that  such  a  rule  would  occasionally  pro- 
duce very  objectionable  consequences.  Thus,  if  an  heiress  died  under  age, 
leaving  a  child  who  should  also  die  under  age  and  without  issue,  the  estate 
would  necessarily  be  carried  from  her  family  to  the  family  of  her  husband. 

**  This  proposal,  therefore,  is  not  recommended  as  a  general  rule. 

"  It  has,  however,  occurred  to  us,  that  a  person  devising  or  settling  an 
estate  in  fee-simple  might  be  allowed  to  direct  that  the  donee  or  devisee 
should  take  the  estate  as  if  it  had  come  to  him  from  a  particular  ancestor; 
that  an  estate,  for  instance,  might  be  given  to  a  man  and  his  heirs  on  the 
part  of  his  mother.  The  attempt  to  create  limitations  of  this  nature  has 
been  frequently  made  ;  the  law  now  forbids  such  limitations  in  grants  of 
estates  in  fee-simple,  although  it  allows  them  on  the  creation  of  estates  tail. 
We  incline  to  the  opinion  that  allowing  them  in  the  fonuer  case  would  bo 
a  reasonable  enlargement  of  the  power  of  absolute  proprietors,  and  wonld 
diminish  the  inconveniences  produced  by  the  technical  distinction  between 
inheritance  and  purchase.  This  is  the  case  in  which  we  think  the  distinc- 
tion between  the  whole  blood  and  the  half-blood  of  the  purchaser  may  be 
abolished. 

**  We  think  that  especial  regard  should  be  paid  to  the  blood  of  the  first 
purchaser,  in  a  case  which  will  be  liable  to  occur  in  consequence  of  the 
admission  of  the  half-blood  to  inherit.  If  an  estate  should  descend  from  a 
purchaser  to  his  half  brother,  it  might  happen  that  the  heirs  of  the  second 
brother  would  be  strangers  in  blo(^  to  the  first,  and  the  heirs  of  the  first 
brother  (at  the  death  of  the  second)  strangers  in  blood  to  the  second  ;  this 
would  be  the  case  if  the  common  parent  were  illegitimate,  and  the  second 
brother  should  die  without  issue,  and  there  were  no  other  brother  or  sister, 
or  the  issue  of  such  ;  and  it  might  be  the  case  under  other  circumstances. 
We  propose  to  provide  for  the  case  by  directing  the  inheritance  to  pass  to 
the  heir  of  the  first  purchaser,  when  tne  heir  of  the  last  proprietor  shall  not 
be  also  heir  of  the  first  purchaser. 

"  We  further  think  that  the  last  proprietor  may  be  treated  as  if  he  had 
been  first  purchaser,  in  the  rare  case  in  which  the  line  from  which  the 
estate  descended  to  the  last  proprietor  has  failed,  for  the  purpose  of  ad- 
mitting to  the  inheritance  his  other  relations,  rather  than  let  it  escheat. 

**  It  may  seem  snperfiuous  to  legislate  fur  cases  like  these,  which  may 
appear  very  unlikely  to  occur  in  practice ;  they  are  found,  however,  to 
occur  in  consequence  of  the  acquisition  of  estates  by  persons  of  illegitimate 
birth,  who  have  in  law  no  relations  but  their  own  descendants,  or  by  the 
descendants  of  such,  and  in  consequence  of  the  loss  of  evidence  of  pedigree 
in  families  of  mean  condition  or  origin."  ' 


T^ 
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6th.  Seisin  of  Ancestor. 

**  A  rale  of  law,  founded  on  feudal  principles,  and  expressed  in  the  legal 
maxim,  seisinafacit  stlpitem,  directs,  that  inheritance  is  to  be  traced  from 
the  person  who  last  died  actually  seised ;  that  is,  who  was  in  possession  by 
himself,  or  a  tenant  for  years,  or  had  received  some  rent  (in  the  case  of  a 
freehold  lease),  or  had  exercised  some  act  of  ownership  ;  thus,  if  the  right 
to  an  estate  descended  to  a  person  who  himself  died  withont  having  taken 
possession,  or  having  had  it  by  construction  of  law,  the  inheritance  is  to  be 
traced  not  from  sach  person,  but  from  the  person  who  died  possessed.  This 
law  produces  many  anomalous  consequences :  it  makes  it  sometimes  a 
matter  of  chance  whether  a  whole  sister  or  a  half  brother  of  the  person  who 
last  died  entitled,  or  whether  a  father,  or  an  uncle,  or  more  remote  relation 
of  the  person  who  last  actually  enjoyed  the  property,  shall  inherit ;  and  it 
may  happen  that  one  part  of  the  family  estate,  haviug  been  in  the  occupa- 
tion of  a  tenant,  shall  go  one  way,  another  part,  as  to  which  the  possession 
may  have  remained  vacant  during  the  time  of  the  person  last  entitled,  shall 
go  another  way. 

"  Owing  to  the  circumstances  that  some  species  of  property,  as  reversions 
and  advowsons,  do  not  admit  of  taking  actual  possession,  though  an  act  of 
ownership  has  the  effect  of  taking  possession,  and  that  on  the  other  hand,  in 
most  cases  which  admit  of  possession,  and  as  to  equitable  estates,  the  law 
creates  constructive  possession,  these  anomalies  are  sometimes  inevitable  ; 
moreover,  occasionally  nice  and  doubtful  questions  arise  as  to  the  fact  of 
actual  or  constructive  possession. 

**  The  rule  itself  appears  not  to  be  grounded  on  any  solid  principle,  and 
though  the  inconveniences  arising  from  it  will  be  lessened  by  admitting  the 
half-blood  and  the  lineal  ancestor  to  inherit,  it  is  proposed  to  abolish  it,  and 
to  enact  that  estates  shall  pass  to  the  heirs  of  the  person  who  last  died 
entitled^  although  he  may  not  have  had  seisin. 

[It  will  be  observed  that  this  proposal  has  not  been  adopted,  and  that 
the  descent  is  to  be  traced  from  the  purchaser.  See  sect  2  of  act,  and 
notej 

"  U  appears  expedient  to  extend  all  the  above  proposed  rules  to  the 
inheritance  of  lands  held  by  tenures  or  customs,  different  from  the  general 
tenure  of  free  and  common  socage,  as  copyhold  lands  and  customary  free- 
holds, and  lands  held  in  ancient  demesne,  and  borough-En glish  and  gavel- 
kind lands,  and  also  to  descendible  freeholds."  (1  Real  Property  Bep. 
10—16.) 

Equitable  estates  are  subject  to  the  same  rules  of  descent  as  legal.  (2 
P.  Wms.  668  ;  1  Rep.  121  b;  4  Rep.  22  ;  2  Eden,  258;  1  Sand.  Uses,  217, 
8rd  Qd. ;  Trash  v.  Wood,  4  My.  &  Cr.  324.) 
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Inconrenlence  of 
old  law. 


Donbtful  qaes- 
ttons  as  to  fact  of 
aeisizu 


New  lawg'of  in- 
heiitatice  to  be 
applied  to  copy- 
bold  lauds,  die. 


Root  of  Descent. 

2.  In  every  case  descent  shall  be  traced  from  the  purchaser; 
and  to  the  intent  that  the  pedigree  may  never  be  carried 
further  back  than  the  circumstances  of  the  case  and  the 
nature  of  the  title  shall  require,  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be  considered  to  have 
been  the  purchaser  thereof,  unless  it  shall  be  proved  that  he 
inherited  the  same,  in  which  case  the  person  from  whom  he  in- 
herited the  same  shall  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same  ;  and  in 
like  manner  the  last  person  from  whom  the  land  shall  be  proved 
to  have  been  inherited  shall  in  every  case  be  considered  to 
have  been  the  purchaser,  unless  it  shall  be  proved  that  he  in- 
herited the  same  (b.) 


Descent  shall 
always  be  traced 
from  the  pur- 
chaser, but  the 
last  owner  shall 
be  considered  to 
be  the  purchaser, 
nnless  the  con- 
trary be  proved. 
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Efltoct  of  this 
aeciiou. 


Effect  of  this  sec- 
tion In  the  cose  of 
purchase  from  an 
heir. 


Setoln  of  par- 
cbttser. 


Parchaser  dybig 
before  seisin. 


Law  of  Inheritance, 

Where  there  shall  be  a  total  failure  of  heirs  of  the  pur- 
chaser, or  where  any  land  shall  be  descendible  as  if  an  an- 
cestor had  been  the  purchaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heirs  of  such  ancestor,  then  and  in  every 
such  case  the  land  shall  descend,  and  the  descent  sliall  thence- 
forth be  traced,  fi^om  the  person  last  entitled  to  the  land,  as 
if  he  had  been  the  purchaser  thereof.  {22  &  23  Vict.  c.  35, 
s.  19.)     (c.) 

The  last  preceding  section  shall  be  read  as  part  of  the  3  &  4 
Will.  4,  c.  106.     (lb.  s.  20.) 

(h)  The  law  was  different  in  those  cases  in  which  there  was  a  seisin  of 
property  and  in  those  cases  in  which  there  was  no  seisin.  The  new 
statute  has  endeavoured  to  assimilate  the  law  both  with  regard  to  martei'S 
capable  of  seisin  and  the  law  as  applied  to  matters  incapable  of  seisin. 
Accordingly  it  enacts  that  if  an  estate  in  possession  descend  on  the  heir 
of  a  purchaser,  and  he  does  not  deal  with  it  in  any  manner  whatsoever, 
and  then  dies  intestate,  it  will  descend  not  upon  his  heir,  bnt  upon  the  heir 
of  the  purchaser.  The  old  rule  was  teUina  faclt  stipitem  ;  but  that  is 
put  an  end  to  by  the  statute,  because  in  all  cases,  whether  there  is  seisin  or 
not,  it  makes  it  go  to  the  heir  at  law  of  the  last  purchaser.  (Per  Sir  J. 
Romilly,  M.  R.  Ingilby  v.  Amcotts,  21  Beav.  69:i)  For  the  old  law  as 
to  the  seisin  of  the  ancestor,  see  ante^  p.  441,  and  the  cases  quoted,  jfost, 
p.  455. 

A  vendor  making  title  as  heir  is  not  bound  to  produce  affirmative 
evidence  in  his  possession  that  the  ancestor  from  whom  he  traces  descent 
took  as  purchaser,  but  may  rely  on  the  statutory  presumption  contained 
in  this  section  until  some  proof  to  the  contrary  is  addnced.  But  he  is 
bound  to  disclose  any  matters  within  his  knowledge  tending  to  rebut  the 
presumption  that  his  ancestor  took  by  purchase.  (^Dorling  v.  Claydon, 
1  H.  &  M.  402.) 

The  explanations  in  the  first  section  have  rendered  actual  seisin  unne- 
cessary in  the  purchaser  or  the  person  to  be  deemed  such  ;  but  every  estate, 
right  and  interest,  whether  in  possession,  reversion,  remainder  or  contin- 
gency {antCf  p.  435),  and  whether  the  last  person  who  had  a  right  to  the  land 
did  or  did  not  obtain  the  possession  or  receipt  of  the  rents  and  profits  thereof, 
are  now  the  foundation  of  a  right  in  the  first  purchaser,  from  whom  the 
descent  is  accordingly  to  be  traced.  The  second  section  renders  it  necessary 
to  prove  a  descent  at  every  step,  in  order  to  exclude  the  last  possessor's 
title  as  a  purchaser ;  but  it  does  not  exclude  such  proof,  and  therefore 
when  it  can  be  obtained  the  descent  will  be  traced  as  it  has  actually  taken 
place,  subject  to  the  provisions  of  the  act.  (Sec  Sugd.  V.  &  JP.  650, 
11th  ed.) 

A.  being  seised  in  fee  of  copyhold  property,  devised  the  same  to  B.  for 
life,  remainder  to  her  issue  as  tenants  in  common  ;  and  if  but  one  child, 
then  to  such  one,  his  or  her  heirs,  &c.,  absolutely;  and  in  default  of  such  issue 
to  his  own  right  heirs.  On  the  death  of  A.,  B.  was  admitted,  and  afterwards 
married  the  defendant.  B.  subsequently  died,  leaving,  by  the  defendant, 
one  child,  C,  an  infant,  who  afterwards  died,  aged  eight  months.  Imme- 
diately on  the  death  of  B.,  the  defendant  entered  into  the  receipt  of  the 
rents  and  profits,  and  so  continued  from  that  time  till  the  time  of  the  action. 
The  defendant's  sisters  were  C.'s  heirs  at  law  and  by  custom.  In  ejectment 
by  the  heir  at  law  of  A.,  it  was  held,  that  as  C.  took  by  purchase,  actual 
seisin  by  her  was  not  necessary  in  order  to  transmit  the  estate  to  her  right 
heir,  and  that  the  lessor  of  the  plaintiff  was  not  entitled  to  recover.  Undal, 
C.  J.,  said,  "  the  devisee  in  fee  has,  without  an  actual  entry,  such  a  seisin 
of  the  premises  devised  as  will  enable  his  heir  to  take  from  him  by  descent, 
and  consequently  to  bar  the  heir  at  law  of  the  devisor.  It  is  the  clear  result 
of  all  the  authorities,  that  wherever  a  party  has  succeeded  to  an  estate  by 
descent,  he  must  obtain  an  actual  seisin  or  possession,  as  contradistinguished 
from  a  seisin  in  law,  in  order  to  make  himself  the  root  or  stock  from  which 


Root  of  Descent. 


443 

8  4-4  Will.  4, 
c,  106,  *.  2. 


Estates  In  remain- 
der or  reversion, 
or  by  executory 
doTiie. 


the  fatnre  inheritance  hy  right  of  hlood  must  be  derived  ;  that  is,  in  other 
words,  in  order  to  make  the  estate  transmissible  to  heirs.  It  will  be  qnite 
snfficient  to  refer  to  the  maxim  in  Fleta,  $emnafacit  stij}item.,{2  Bl.  Comm. 
209  ;  Co.  Litt.  16  a,)  and  to  the  well-known  doctrine  of  possesslo  fratria, 
withont  citing  any  express  authorities  on  this  point.  But  the  case  now  nnder 
consideration  does  not  arise  npon  the  right  of  the  heir  claiming  from  an 
ancestor  who  himself  took  by  descent,  and  died  before  actual  seisin,  but 
npon  the  right  of  one  who  claims  om  lutir  at  lam  of  a  devisee^  that  is,  of  a 
purchaser,  who  dies  before  the  actual  seisin  ;  and  the  question  is,  whether 
such  heir  can  maintain  his  possession  against  the  heir  of  the  testator.  We 
think  the  right  to  the  inheritance  is  in  the  defendant,  and  that  he  can 
retain  the  possession."  {Doe  d.  Parker  y.  Thomas^  4  Scott,  N.  R.  449  ;  3 
Man.  &  G.  815  ;  see  Doe  d.  Winder  v.  Lormet,  7  Ad.  &  Ell.  213.) 

The  descent  of  an  estate  in  remainder  or  reversion,  or  by  executory  de- 
vise, will  be  analogous  to  the  descent  of  an  estate  taken  by  descent  from  a 
purchasing  ancestor.  It  will  therefore  descend  to  the  heirs  of  the  original 
remainderman  or  reversioner,  in  a  course  of  devolution  corresponding  to  that 
in  which  the  latter  descends  to  the  heirs  of  the  purchasing  ancestor,  and 
with  a  corresponding  difference  from  the  manner  and  principles  of  a  descent 
of  such  an  estate  at  common  law  ;  that  is  to  say,  it  is  the  fact  of  purchase 
that  constitutes  the  person  the  stock  of  descent  under  the  new  law,  and  not 
the  fact  of  seisin,  or  what  may  be  equivalent  to  seisin  as  nnder  the  old  law. 
Any  partial  disposition,  therefore,  of  the  remainder  or  reversion,  or  other 
act  of  ownership  exercised  by  the  mesne  owner,  which  nnder  the  old  law 
would,  in  such  a  case,  be  considered  as  equivalent  to  seisin,  and  sufficient  to 
turn  the  descent,  will  not  of  itself  have  that  effect  under  the  new  law.  But 
if  the  conveyance  by  which  the  disposition  is  made  should  contain  an  express 
limitation  of  the  fee  to  the  mesne  owner  himself  or  his  heirs,  he  would  then, 
nnder  the  3rd  section  of  the  act,  acquire,  by  means  of  the  conveyance,  a 
new  estate  by  purchase  in  the  remainder  or  reversion,  which  would  thence- 
forth be  descendible  to  his  own  heirs,  and  not  to  the  heir  of  the  original 
remainderman  or  reversioner,  or  of  the  last  purchaser  of  the  remainder  or 
reversion. 

Estate  X.  was  devised  to  A.  in  fee,  with  an  executory  shifting  limitation 
to  B.  and  her  heirs  in  the  event  of  A.  becoming  entitled  to  another  estate, 
Y.  B.  died  first,  and  her  estate  descended  on  C.  her  heir,  who  by  his  will 
in  1851,  made  a  general  devise  of  his  real  estate.  (Some  months  after  his 
death  the  event  took  place  on  which  the  X.  estate  was  to  shift  from  A.  to 
B.  Held,  that  the  estate  X.  passed  by  C.'s  will,  and  did  not  descend 
either  to  the  heir  of  B.  or  of  C.    {Ingilby  v.  Amcotts,  21  Beav.  585.) 

By  the  second  section  the  descent  is  to  be  traced  from  the  purchaser  CopaKenen. 
whether  that  purchaser  is  the  person  upon  whose  death  the  descent  takes 
place,  or  an  ancestor  of  that  person.  In  every  case,  therefore,  of  the  death 
of  a  person  entitled  to  an  estate  by  descent,  the  heir  of  such  person  is  passed 
over,  and  the  heir  of  the  original  purchaser  must  be  sought  for.  To  illus- 
trate the  effect  of  this  rule  in  the  case  of  a  descent  in  coparcenary,— a  case 
of  constant  occurrence  where  the  custom  of  gavelkind  prevails,  and  not  nn- 
frequent  in  descents  of  land  held  by  the  oniinary  tenure,— suppose  A.  to 
have  purchased  an  estate,  and  to  have  died  intestate,  leaving  three  daugh- 
ters, B.,  C,  D.,  who  each  take  a  third  by  descent;  B.  then  dies,  leaving  two 
daughters;  under  the  old  law,  if  B.  or  either  of  her  two  sisters  had  acquired 
seisin,  her  two  daughters  would  hav^  taken  her  third  between  them ;  and  if 
neither  B.  nor  her  sister  had  acquired  seisin,  the  descent  of  the  entire  estate 
would,  it  seems,  have  been  looked  upon  as  remaining  open  (though  this 
point  is  by  no  means  clear),  and  B.'s  two  daughters  would  have  been  entitled 
to  a  third  as  before.  But  nnder  the  present  law  it  has  been  contended  B.'s 
share  alone  is  the  subject  of  descent,  and  it  descends  to  the  heir  of  the  pur- 
chaser, A.;  that  is,  it  descends  to  B.'s  daughters,  as  her  representatives  in 
ooparoenary  with  C.  and  D. ;  so  that  B.'s  daughters,  instead  of  taking 
each  a  sixth,  take  each  an  eighteenth  only.  If  one  of  B.*s  daughters  were 
then  to  die,  withont  doing  any  act  to  turn  the  descent  (and  until  her 
majority  she  could  do  no  such  act),  her  share  would  be  again  subdivided, 
and  her  own  issue  would  only  be  entitled  to  a  one  hundred  and  eighth 
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daughters  of  the  original  purchaser  had  settled  or  sold  their  shares,  the 
representatires  of  B.  would  have  lost  all  chance  of  receiving  any  equivalent 
by  descent  from  them.  (See  5  Jar.  641, 763;  28  Law.  Mag.  279;  1  Hayes's 
Convey.  314,  6th  ed.;  1  Jarm.  &  Byth.  Convey,  by  Sweet,  189, 140.)  The 
subject  of  descent  amongst  coparceners  is  mach  discussed  in  10  Jur.  71  — 
75.  112,  132,  160,  173. 

It  is  now  decided  (in  accordance  with  the  contention  of  Mr.  J.  Williams, 
Real  Prop.,  Appendix  B.,  p.  449,  9th  ed.),  that  where  a  coparcener  dies 
intestate  leaving  a  son,  the  whole  of  her  share  descends  on  her  son. 
T.,  tenant  in  fee  of  certain  hereditaments,  died  in  1826,  intestate,  leaving 
two  daughters,  £.  and  S.  his  co-heiresses  at  law.  £.  continued  seised  of 
her  moiety  till  1st  of  June,  1835,  when  she  died  intestate,  leaving  G.  her 
eldest  son  and  heir  at  law.  S.  continued  seised  of  her  moiety  till  16th 
January,  1839,  when  she  died  intestate,  leaving  B.  her  eldest  son  and 
heir  at  law.  The  devisees  of  G.,  in  a  suit  for  a  partition  against  B., 
claimed  five* eighths  of  the  hereditaments,  contending  that  nnder  this  sec- 
tion on  the  death  of  £.  her  moiety  descended  in  moieties  on  S.  and  G. 
as  co-heirs  of  T.,  who  was  assumed  to  be  the  purchaser;  therefore  S. 
obtained  three-foarths  or  six-eighths,  and  G.  one^fourth  or  two-eigbtbs, 
and  that  on  the  death  of  S.  her  six-eighths  descended  in  moieties  on  B.  and 
G.,  therefore  B.  took  three-eighths  and  G.  five-eighths.  Shadwell,  Y.-C, 
said,  *'  I  cannot  bring  myself  to  entertain  the  least  doubt  that  E.'s  four- 
eighths  descended  on  her  son  G.  I  do  not  see  how  any  one  acquainted  with 
the  principles  of  law  can  doubt.  Can  yon  suppose  that  an  act  of  parliament, 
by  any  portion  of  it,  meant  to  introduce  doubt  into  a  case  that  was  so  plain 
before  the  act  passed?  Was  it  not  the  meaning  of  the  act  to  leave  the  law  of 
inheritance,  in  such  parts  as  were  plain,  absolutely  as  it  was  found,  and  only 
to  alter  it  where  it  was  doubtful  ?  Just  observe  what  is  the  purview,  *  to 
the  intent  that  the  pedigree  may  never  be  carried  further  back  than  the 
circumstances  of  the  case  and  the  nature  of  the  title  shall  require ;'  that  is 
the  general  object  stated  in  distinct  words,  *  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be  considered  to  have  been  the  pur- 
chaser thereof,  unless  it  shall  be  proved  that  he  inherited  the  same.'  There 
the  act  is  speaking  of  what  ought  to  be  the  rule  in  cases  where  the  thing  is 
doubtful,  but  where  the  thing  is  so  plain  that  nobody  could  doubt  you  must 
make  it  consistent,  and  if  yon  see  an  act  was  passed  to  make  the  thing 
clear,  do  not  say  that  the  act  was  to  make  it  doubtfuL  On  looking 
through  the  act  that  portion  of  the  second  section  appears  to  me  so  plain 
that  I  shall  not  send  the  case  to  law."  It  was  declared,  that  on  the  death 
of  £.  her  moiety  descended  upon  G.,  and  that  on  the  death  of  S.  her 
moiety  descended  upon  B.  ( Cooper  v.  ±VaTice^  14  Jur.  215 ;  19  L.  J., 
Ch.  316.) 

Beal  estate  stood  limited  to  A.  B.  for  life,  with  remainder  to  C.  D.  in  fee 
simple.  C.  D.  died,  living  A.  B.,  leaving  two  aunts,  a  cousin,  the  son  and 
heir  of  another  aunt,  and  two  cousins,  the  daughters  and  co-heiresses  of 
another  aunt,  her  co-heirs  at  law.  The  property  became  thus  divisible  into 
eighths,  two  to  one  aunt,  two  to  another,  two  to  the  son  of  another,  and  one 
eighth  to  each  daughter  of  the  other  aunt.  One  of  the  daughters,  £.  F  , 
died  in  1824,  living  A.  B.,  the  tenant  for  life,  leaving  I.  K.  her  son  and  heir 
at  law.  The  other,  G.  H.,  died  in  1832,  living  A.  B.,  the  tenant  for  life, 
leaving  I.  K.  her  nephew  and  heir.  None  of  these  persons  had  in  any  way 
dealt  with  the  property.  In  1839,  A.  B.,  the  tenant  for  life,  died :  it  was 
held,  that  as  to  the  one-eighth  which  had  belonged  to  the  mother  of  J.  K., 
it  was  not  necessary  to  trace  the  descent  afresh  from  C.  D.,  to  whom  the 
remainder  in  fee  was  limited,  but  that  J.  K.  ought  to  be  considered  as 
standing  in  his  mother's  place  in  respect  of  that  share.  {Paterton  v» 
Mills,  15  Jur.  1;  19  L.  J.,  Ch.  310.) 

In  ejectment  for  copyhold  premises,  the  plaintiff  claimed  as  customary 
heir  in  borough-English  of  M.,  who  purchased  the  premises  in  1772.  Upon 
the  death  of  M.,  in  1812,  the  premises  descended  to  his  two  infant  grand- 
daughters as  coparceners.  One  of  them  died  unmarried,  and  was  succeeded 
in  her  moiety  by  her  sister,  who,  in  1 836,  married  the  defendant.     She  died 


Root  of  Descent.  445 

in  1838,  leaving  one  son,  to  whom  the  premises  descended,  and  who  died  in   8  ^*  4  Will,  4, 
1854  without  issne,  and  was  the  person  last  seised.   It  was  proved  that  latids      o.  106,  8.  2. 

in  the  manor  descended  lineally  to  the  youngest  son  of  the  person  last  seised  

ad  infinitum,  and  if  no  son,  to  the  daughters  as  coparceners  :  if  no  lineal 
heirs,  to  the  yonngest  brother  of  the  person  la&t  seised,  and  to  the  youngest 
son  of  such  youngest  brother;  and  if  the  youngest  brother  died  without  issue, 
to  the  next  youngest  brother ;  and  if  no  brother,  then  among  the  sisters  as 
parceners.  There  was  also  an  entry  of  descent  and  admission  of  the  youngest 
son  of  an  uncle,  and  of  the  youngest  sons  respectively  of  two  sisters,  heirs 
of  the  person  last  seised.  The  plaintiff  was  the  youngest  son  of  the  youngest 
brother  of  M.,  the  purchaser:  it  was  held,  in  the  Exchequer  Chamber  (af- 
firming the  judgment  of  Exchequer ),  that  the  custom  did  not  extend  to  so 
remote  a  coUaterai  relation  as  the  plaintiff.  {Per  Coleridge,  Wightnian, 
Cregswell  and  Crompton,  Js.  ( Coekburn,  C.  J.,  JErle  and  Williami,  Js., 
ditsentientilntt),  Muggleton  y.  Bamett,  2  H.  &  N.  653;  4  Jnr.,  N.  S. 
139 ;  27  L.  J.,  Exch.  125,  Exch.  Cham.)  It  was  held,  also,  that  this  act 
did  not  affect  the  custom  of  descent  in  the  manor.  {lb.  See  4  Jur.,  N.  S., 
Part  IL  pp.  56,  74,  85,  120;  and  Williams'  Real  Prop.,  Appendix  A., 
p.  443,  9th  ed.) 

According  to  the  custom  of  descent  in  the  manor  of  Taunton  Deane,  a 
surviving  sister  is  not  entitled  to  inherit  in  preference  to  a  son  of  a 
deceased  brother's  son.     {Locke  v.  Colman,  2  My.  &  Cr.  635.) 

When  the  custom  of  a  manor  was  stated  in  a  presentment  of  the  homage 
to  be  that  copyholds  for  the  first  descent  after  a  surrender  descend  to  the 
eldest  son,  and  if  no  surrender  to  the  youngest  son,  it  was  held,  that  the 
word  ^  descent"  was  not  used  in  its  strict  legal  sense,  but  meant  *'  a  single 
step  in  the  scale  of  genealogy."  Where,  therefore,  the  last  surrender  had 
been  made  to  A.,  who  devised  to  B.  his  heir,  according  to  the  custom  of 
the  manor,  and  B.  died  intestate,  leaving  two  sons,  it  was  held  that  B.'s 
youngest  son  was  entitled  to  succeed.  {Bickley  v.  Bickley,  L.  R.,  4  £q. 
216.) 

Tne  custom  of  gavelkind  being,  that  the  lands  of  an  intestate  dying 
without  issue  are  partible  amongst  his  brothers  equally,  the  court  will 
apply  all  the  incidents  of  descent  to  that  custom,  and  the  descendants  of  a 
deceased  brother  will  stand  in  the  same  position  jure  representationis  as 
their  respective  parents  would  have  occupied ;  nor  does  the  right  of 
representation  stop  at  the  children  of  a  brother  by  analogy  to  the  Statute 
of  Distributions.  Therefore,  where  a  man  died  intestate  and  without  issue, 
seised  of  gavelkind  lands,  leaving  a  nephew  and  two  sons  of  a  deceased 
nephew:  it  was  held,  that  the  latter  were  entitled ^'fir^  representationis  to 
the  share  which  their  father,  if  living,  would  have  taken.  {Hook  v.  Hook, 
32  L.  J.,  Ch.  14;  11  W.  R.  105.)  Wood,  V.-C,  said,  "the  canon  of 
descent  applicable  to  the  point  is  laid  down  in  Clements  v.  Seudamore 
(1  P.  Wms.  63),  where  Cnief  Justice  Holt  said,  *the  custom  alters  the 
descent  by  the  common  law  to  the  eldest  son,  and  carries  it  to  the  youngest 
son  generally,  and  must  have  all  the  consequences  of  a  descent.'  Ac- 
cordingly, the  right  of  representation  was  admitted  as  a  general  incident  of 
descent  to  operate  upon  the  customary  rule  of  preferring  the  younger  son, 
exactly  as  it  operated  in  the  common  law  rule,  preferring  the  eldest.  The 
same  principle  must  be  applied  whether  the  custom  be  that  of  gavelkind  or 
borough-English.  You  must  ascertain  what  the  custom  is,  and  then  apply 
all  the  rules  of  descent  to  the  custom  so  ascertained."  {Hook  v.  Hook, 
1  Hem.  &  M.  43 ;  32  L.  J.,  Ch.  15,  16.) 

Devise  in  1822  of  freehold  and  leasehold  lands  in  Kent  in  strict  settle-  Devise  to  heir  u 
ment,  with  an  ultimate  limitation  to  the  testator's  own  right  heir,  the  will  perwma  detignata. 
also  containing  a  similar  disposition  of  other  leaseholds  in  Kent  not  the 
subject  of  the  suit:  held,  that  the  common  law  heir  was  entitled.    {Sladen 
V.  Sladen,  2  J.  &  H.  369.) 

Testator  seised  of  lands  in  common  socage  and  of  other  lands  in  gavel- 
kind, in  1841  devised  his  real  estate  to  his  then  male  heir,  and  his  heirs  in 
strict  tail  male :  held,  that  all  the  lands  passed  to  the  testator's  heir  at 
common  law.    {Thorf)  v.  Owen,  2  Sm.  &  Giff.  90.) 

Devise  in  1820,  aner  a  tenancy  for  Ufe,  of  borough-English  lands  for 
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sale,  and  to  diyide  the  moDeys  among  all  the  testator's  sons  and  danghtert 
which  might  then  be  living,  and  to  the  heir  and  heirs  of  them  which  might 
be  deceased,  share  and  share  alike.  Held,  that  nnder  the  gift  to  the  heirs, 
the  common  law,  and  not  the  heirs  in  borough-EngliBh  took.  (^Polley 
T.  PolUty,  81  Beav.  363.) 

Although  lands  have  actnallj  descended  in  the  first  instance  to  the  person 
who  was  heir  of  the  partj  last  seised  at  the  time  of  his  decease,  yet,  if  a 
nearer  heir  is  afterwards  bom,  property  will  shift  to  the  nearest  heir  who 
sabseqaently  comes  into  being.  (See  Rider  v.  Wood,  1  Kay  &  J.  644 ; 
Cro.  Dig.  Descent,  Ch.  III.  s.  14.)  A.  being  seised  of  real  estate  died, 
leaving  his  sisters  his  presumptive  co-heirs,  his  wife  being  enceinte  of  a  son, 
who  was  bom  subsequently.  The  rents  from  the  ancestor's  death  having 
remained  unreceived  by  the  co-heirs :  it  was  held,  that  their  seisin  being 
gone  on  the  birth  of  the  posthnmous  child,  they  were  not  entitled  to  so 
much  of  the  intermediate  rents  as  they  had  not  received  before  the  birth  of 
the  heir.  {Goodale  v.  Gawtkome,  2  Sm.  &  G.  375;  18  Jur.  927;  23  L.  J., 
Ch.  878.)  But  if  during  the  period  of  the  qualified  heirship  and  seisin  in 
the  sisters  they  had  entered  and  received  the  rents,  as  they  might  have  done, 
they  would  have  been  entitled  to  retain  such  rents.  (/&. ;  Doe  r.  Clarke, 
2  H.  Bl.  399.)  It  has  been  decided  by  Wood,  V.-C,  that  a  posthnmons 
heir  is  entitled  to  the  rents  of  a  descended  estate  only  from  the  date  of 
his  birth,  whether  the  prior  rents  have  been  actually  received  or  not,  the 
principle  being  that  the  qualified  heir  is  entitled  to  the  rents  which  accrue 
before  the  birth  of  the  posthnmous  heir,  whether  actually  received  before 
that  time  or  not.  {JRicharde  v.  Jiichards,  1  Johns.  764 ;  6  Jur.,  N.  S. 
1145.) 

{o)  Where  an  illegitimate  child  became  the  purchaser  of  lands  which  de- 
scended to  his  son,  who  died  without  issue  and  intestate,  it  was  held,  that 
the  heirs  of  the  party  last  seised  were  not  entitled;  but  that,  notwithstanding 
the  3  &  4  Will.  4,  c.  106,  s.  2,  the  lands  escheated  to  the  crown.  Thus,  in 
1808,  G.  N.,  a  foundling,  purchased  the  property  in  dispute,  having  previously 
married  M.  J.,  a  widow,  whose  maiden  name  had  been  B.,  and  by  whom 
he  had  one  son,  G.  N.  the  younger;  he  died  in  1815  intestate,  leaving  his 
wife  and  his  son  G.  N.  the  younger  his  survivors.  His  widow  died  shortly 
afterwards,  and  his  son  entered  into  the  possession  of  the  property  as  hi^ 
father's  heir  at  law.  The  son  never  married,  and  died  seised  in  March, 
1834,  intestate.  Upon  his  death  the  defendant  took  possession  of  the  pro- 
perty, and  continued  in  possession  up  to  the  trial.  The  lessor  of  the  plaintiff 
claimed  as  heir  at  law  of  the  younger  N.,  viz.,  as  grandson  of  one  J.  B., 
who  was  the  eldest  brother  of  M.,  the  wife  of  the  foundling  and  mother  of 
the  younger  N.  It  was  held,  that  the  property  escheated,  the  2nd  section 
having  provided  that  in  future  descents  shall  be  traced  from  the  purchaser, 
and  not  from  the  person  last  seised.  ( Doe  d.  Blackhnrn  v.  Blackbvrn,  1 
Mood.  &  Rob.  647,  Parke,  B.)  The  Real  Property  Commissioners  intended 
to  provide  for  this  very  case,  in  order  to  prevent  an  escheat,  by  making  the 
last  proprietor  (the  son  in  this  case)  the  purchaser,  in  order  to  let  in  his 
other  relations  (1  Real  Prop.  Rep.  15) ;  and  they  introduced  a  clause  in 
the  bill  for  that  purpose,  which  was  struck  out  (See  Sugd.  Vend.  &  Purch. 
551, 1 1th  ed.)  This  has  now  been  supplied  by  the  22  &  23  Vict.  c.  85,  ss.  19, 
20,  above  stated. 


Heir  entitled 
nnder  a  will  shall 
take  as  devisee, 
and  a  limitation 
to  the  gnntor  or 
his  heirs  shall 
create  an  estate 
by  purchase. 
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3.  That  when  any  land  shall  have  been  devised,  by  any  tes- 
tator who  shall  die  after  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  thirty-three,  to  the  heir  or  to  the 
person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be 
considered  to  have  acquired  the  land  as  a  devisee,  and  not  by 
descent  {d);  and  when  any  land  shall  have  been  limited,  by  any 
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act. 


assurance  executed  after  the  said  thirty -first  day  of  December,    3  ^j*  4  Will.  4, 

one  thousand  eight  hundred  and  thirty-three,  to  the  person  or     g.  106,  *.  8. 

to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the 

same  land,  such  person  shall  be  considered  to  have  acquired  the 

same  as  a  purchaser,  by  virtue  of  such  assurance,  and  shall  not 

be  considered  to  be  entitled  thereto  as  his  former  estate  or  part 

thereof  («). 

{d)  This  section  of  the  act  is  in  direct  contravention  of  two  old-established  Descent  and  par< 
rules  of  law,  and  renders  it  necessary  to  bear  in  mind  the  distinction  be-  *^^*"*- 
tween  descent  and  purchase^  the  two  modes  of  acquiring  property.  A  title 
by  descent  is  vested  in  a  man  by  the  single  operation  of  law,  and  by  pur- 
cluiie  by  his  own  act  or  agreement.  (Co.  Litt.  18  b;  2  Bl.  Comm.  200, 201.) 
The  latter  is  thus  defined  by  Littleton,  s.  1 2:  "  Purchase  is  called  the  pos- 
session of  lands  or  tenements  that  a  map  hath  by  his  deed  or  agreement, 
unto  which  possession  he  cometh  not  by  title  of  descent  from  any  of  his 
ancestors  or  cousins,  but  by  his  own  deed."  Lord  Coke  states  that  a  pur- 
chaser is  a  law  term,  and  imports  any  estate  which  is  not  cast  upon  a  man 
by  act  of  law,  (as  descent  or  escheat,)  but  which  he  takes  or  accepts  by 
conveyance  for  money  or  other  consideration,  vel  alid  qudvisfortund,  or 
freely  by  gift.  (Co.  Litt.  18  a.)  The  difference  between  the  acquisition 
of  an  estate  by  descent  and  by  purchase  consists  principally  in  two  points: 
1st.  That  by  purchase  the  estate  acquires  a  new  inheritable  quality,  and  is 
descendible  to  the  owner's  blood  in  general,  as  a  fend  of  indefinite  anti- 
quity. 2nd.  An  estate  taken  by  purchase  will  not  make  the  person  who 
acquires  it  answerable  for  the  acta  of  his  ancestors,  as  an  estate  by  descent. 
(Cruise's  Dig.,  tit.  XXX.,  s.  4.) 

It  was  a  positive  rule  of  law,  that  a  man  could  not  make  his  right  heirs  Devise  to  heir, 
take  by  purchase,  neither  by  conveyance  at  common  law,  nor  by  a  limita-  Law  before  this 
tion  to  uses,  nor  by  devise.  (  Counden  and  Clerk^t  Case^  Hob.  30;  Pyhns  v. 
Mitfordf  1  Ventr.  372;  Co.  Litt.  22  b.)  The  same  rule  applies  to  equitable 
as  legal  estates  (Watk.  Desc.  169),  and  to  copyholds  as  to  freeholds.  (^Roe 
d.  Noden  v.  Qriffithy^  Burr.  1952  ;  Thrustout  d.  Gofcer  v.  Cunningham , 
2  Bl.  R.  1048  ;  Feame,  68.) 

*  Before  the  passing  of  this  act  it  was  a  rule  of  law,  that  where  a  testator 
made  the  same  disposition  of  his  estate  as  the  law  would  have  done  if  he 
had  been  silent,  the  will  being  unnecessary  was  void.  ( See  4  Keal  Prop. 
Kep.  74,  75.)  Therefore,  if  a  person  devised  his  lands  to  his  heir  at  law 
in  fee,  it  was  inoperative,  and  the  heir  took  by  descent,  as  his  better  title  ; 
so  where  a  man,  seised  of  land  in  fee  on  the  part  of  his  mother,  devised  it 
to  the  heir  on  the  part  of  his  mother  in  fee,  the  heir  was  in  by  descent. 
{Heading  v.  Roy  stony  1  Salk.  242;  S.  C,  Prec  Ch.  222;  2Ld.Raym.829; 
Com.  R.  128;  8.  P.,  2  Leon.  11;  Dyer,  124  a;  Plowd.  545;  2  Ves.  &  B. 
190. )  Where  a  devise  of  lands  to  the  heir  at  law  made  no  alteration  in  the 
nature  or  limitation  of  the  estate,  the  heir  took  not  by  purchase  under  the 
will,  but  by  his  preferable  title  by  descent,  notwithstanding  the  will  imposed 
some  pecuniary  charges  on  the  estate.  ( Clarke  y.  Smithy  Com.  72;  Allen  v. 
Heherj  1  Bl.  R.  22;  Emerson  v.  Inchhirdy  1  Ld.  Raym.  728;  Plunket  v. 
Penson,  2  Atk.  292.)  Where  a  man,  seised  in  fee  on  the  part  of  his  mother, 
devised  to  his  executors  for  sixteen  years  for  payment  of  his  debts,  re- 
mainder to  his  heir  on  the  part  of  his  mother,  it  was  held  that  the  heir  took 
by  descent.  {Hedger  v.  Howe,  8  Lev.  127 ;  see  Wms.  Saund.  8  d.)  And  an 
heir  at  law  was  held  to  take  by  descent  under  a  devise  to  him  after  the 
death  of  his  mother,  charged  with  the  payment  of  sums  of  money.  (  C?iaplin 
V.  LerouXy  5  Maule  &  S.  14.)  So  under  a  devise  to  one  for  life,  or  in  tail, 
with  remainder  to  the  right  heirs  of  the  testator,  immediately  upon  his 
death  the  heir  took  the  reversion  by  descent,  and  not  under  the  will.  (Hob. 
80;  10  Rep.  41;  Ventr.  372.)  So  a  devise  to  the  heir  at  law  in  fee,  with 
an  executory  devise  over  in  case  he  did  not  attain  the  age  of  twenty-one 
years,  was  held  not  to  alter  the  quality  of  the  estate,  which  he  would  other- 
wise have  taken  as  heir ;  and  that  he  therefore  took  by  descent,  and  not  by 
purchase.    {J)oe  d.  Pratt  v.  Timins^  1  B.  &  Aid.  530 ;  see  1  Jarman  on 


1 


448 

8^4  Will  4, 
0.  106,  #.  3. 


Effect  of  this  Kc- 
tiou  upon  deTlM 
to  heir. 


LlmlUtloii  to 
heira  in  an  assur- 
aiioe. 

Bule  In  8hdleit» 
ecue. 


Law  of  Inheritance. 

Wills,  67, 68;  Langley  t.  Sneyd,  7  Moore,  165;  8.  C,  8  B.  &  B.  243;  J/iz 
bridge  v.  Plumtner,  2  M.  &  Keen,  93.)  A  testator,  by  his  will  dated  in  1809, 
devised  his  real  estates  to  trustees,  in  trust  to  pay  an  annuity,  and  out  of 
the  residue  of  the  rents  to  maintain  S.  M.  (who  was  his  heir)  until   lie 
attained  twenty-one;  and  on  his  attaining  twenty-one,  to  convey  the  estates 
to  him  in  fee  ;  but  if  he  died  under  twenty-one,  then  to  J.  S.  in  fee.    S.  Af . 
having  attained  twenty-one,  it  was  held  th^t  he  took  the  estate  by  descent. 
(  Wood  V.  Skelto/it  6  Sim.  176.)  So  a  devise  after  limitations  in  strict  settlo- 
ment,  in  default  of  such  issue  then  to  the  devisor's  next  heir  at  law,  was 
held  a  limitation  of  the  reversion,  and  not  a  contingent  remainder  to  the 
heir  as  a  purchaser  at  the  time  of  the  failure  of  such  issue.    {O^Kee/e  v^. 
Jones,  13  Ves.  413.) 

But  where  a  different  estate  was  devised  than  would  have  descended  to 
the  heir,  the  disposition  by  will  prevailed,  as  where  the  estate  was  devised  to 
the  heir  in  tail.  (Plowd.  545.)  So  where  a  man  having  issue  two  dangh^ 
tcrs,  who  were  his  heirs,  devised  to  them  and  their  heirs,  they  took  under 
the  will,  for  by  law  they  would  have  taken  as  coparceners,  but  by  the  will 
the  estate  was  given  to  them  as  joint  tenants.  (Cro.  Eliz.  451  ;  Com.  H. 
123;  2  Ld.  Raym.  829;  Scott  v.  Scott,  1  Eden,  461,  462,  n.;  S,  C.  AmbL 
388;  see  6  Sim.  185  ;  Swaine  v.  BuHon,  15  Ves.  371.) 

Under  a  devise  before  this  act  to  trustees,  one  being  the  testator's  heir 
at  law,  upon  trust  (subject  to  certain  prior  estates)  for  conversion,  the 
trust  for  conversion  being  void  for  remoteness,  the  equitable  reversionary 
interest  thus  left  undisposed  of,  results  as  part  of  the  old  use,  and  descends 
to  the  heir  in  his  character  of  heir,  and  does  not  so  merge  in  his  legal 
interest  under  the  devise  to  him  as  a  trustee,  as  to  break  the  descent,  and 
constitute  him  a  fresh  stock,  from  which,  on  his  decease  intestate,  the 
descent  is  to  be  traced.  Consequently,  upon  his  decease  intestate,  before 
the  expiration  of  the  particular  estate,  the  reversionary  interest  descends 
on  his  brother  of  the  naif-blood,  in  preference  to  his  sister  of  the  whole 
blood,  as  heir  to  their  common  father.  {BucJuinan  v.  HarrUon,  1.  J.  &  H. 
662.)  But  there  may  be  ponsessio  fratrit  of  a  trust  as  well  as  of  a  legal 
estate,  and  notwithstanding  the  heir  was  merely  equitable  tenant  in  fee  of 
the  reversion,  he  may  by  some  act  or  conveyance  in  his  lifetime,  have  so 
dealt  with  his  equitable  interest,  as  to  constitute  himself  a  fresh  stock  of 
descent,  and  to  entitle  his  sister  to  claim  as  his  heir,  upon  the  principle  that 
possessio  fratris  facit  sororem  atse  heercdem,    (^Tb.) 

Under  this  section  an  heir  to  whom  lands  are  devised  by  the  anq|stor 
takes  them  as  devisee  to  all  purposes ;  and  therefore  the  pccuuiary  legatees 
are  not  entitled  to  have  the  assets  marshalled  as  against  him.  ( Strickland 
V.  Stricklond,  10  Sim.  374. )  And  where  real  estates  are  devised  to  the  heir, 
although  for  certain  purposes  he  takes  by  descent,  yet,  as  between  him  and 
the  devisees  of  other  parts  of  the  testator's  estates,  the  estates  devised  to  - 
the  former  are  not  to  be  applied  in  payment  of  the  debts  in  priority  to  the 
estates  devised  to  the  latter.  Though  the  creditors  of  a  testator  have  a  right 
to  resort  to  the  estate  devised  to  the  heir  in  priority  to  the  other  devised 
estates,  yet  the  heir  is  entitled  to  contribution  from  the  other  devisees  to 
the  extent  to  which  his  estate  may  be  exhausted  by  debts.  (^Biederman  v. 
Seymour,  3  Beav.  368.) 

It  does  not  seem  certain  whether  this  section  applies  to  the  case  of  a 
devise  of  copyholds  to  an  heir  who  disclaims  all  interest  under  the  will,  and 
enters  as  heir  of  the  testator.     {Bickley  v.  Bickley,  L.  R.,  4  Eq.  216.) 

As  to  a  devise  of  gavelkind  lands  to  an  heir  as  a  persona  designata,  see 
Thorp  V.  Omen,  and  Sladen  v.  Sladen,  ante,  p.  446. 

(tf)  By  a  well-known  rule,  called  the  rule  in  Shelley's  case  (1  Rep.  93  ; 
see  Parker  v.  Clarke,  3  Sm.  &  G.  161,  165),  it  was  established,  that  where 
the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  for  life,  and  in  the 
same  conveyance  an  estate  is  limited  either  immediately  or  mediately  to 
his  heirs  in  fee  or  in  tail,  the  word  heirs  is  a  word  of  limitation  of  the  estate, 
and  not  of  purchase.  Where  the  subsequent  limitation  to  the  heirs  follows 
immediately  the  estate  for  life,  it  then  becomes  executed  in  the  ancestor, 
forming,  by  its  union  with  the  estate  for  life,  one  estate  of  inheritance  in 
possession;  but  where  such  limitation  is  mediate  and  another  estate  inter- 
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venes,  it  is  then  a  remainder  vested  in  the  ancestor  who  takes  the  freehold, 
not  to  he  executed  until  after  the  determination  of  the  preceding  mesne 
estate.  ( 1  Bam.  &  C.  243.)  There  is  a  long  series  of  decisions  on  this 
rale.  (See  Feame,  Cont.  Rem.,  10th  ed..  pp.  28—201.) 

In  order  to  understand  this  section  of  the  act,  it  is  necessary  to  ohserre 
that  when  a  person  has  an  interest  in  lands  and  grants  a  portion  of  that 
interest,  or,  in  other  terms,  a  less  estate  than  he  has  in  himself,  the  pos- 
session of  these  lands  will,  on  the  determination  of  the  granted  interest  or 
estate,  return  or  revert  to  the  grantor.  (Com.  Dig.  Estate  (B.  10,  11, 12, 
31);  2  Bl.  Com.  175;  Co.  Litt.  22  b;  Plowd.  161;  Watk.  on  Ck)nv.  120.) 
An  estate  in  reversion  is  therefore  the  residae  of  an  estate  left  in  tiie 
grantor,  to  commence  in  possession  after  the  determination  of  some  par- 
ticular estate  granted  bj  him  (Co.  Litt.  22),  or  the  returning  of  the  land  to 
the  grantor  or  his  heirs  after  the  grant  is  over.  (/&.  142.)  A  reversion  is 
never  created  by  deed  or  writing,  but  arises  from  construction  of  law, 
whereas  a  remainder  can  only  be  limited  by  deed  or  some  other  assurance. 
It  is  a  rule  that  a  grantor  cannot  enable  his  heir  general  to  take  a  re- 
mainder as  purchaser,  under  a  limitation  to  his  heirs^  but  where  the  limita- 
tion is  to  the  right  heirs  of  the  grantor,  the  use  so  limited  is  construed  to 
be  the  old  use,  and  will  be  executed  in  him  as  the  reversion  in.  fee ^  and 
not  as  a  remainder.  (1  Rep.  129  b,  130;  Oodolphin  v.  Abingdon^  2  Atk. 
67. )  As  where  a  man  granted  to  A.  B.  with  remainder  to  his  own  heirs 
male,  such  heirs  took  by  descent.  (  Willi  v.  Palmer^  Bl.  R.  687;  6  Burr. 
2615.)  Before  the  above  act  it  was  a  general  rule,  that  where  a  party 
seised  in  fee  conveyed  lands  to  the  use  of  himself  for  life,  with  remamder 
to  others  for  particular  estates  for  life  or  in  tail,  with  an  ultimate  limita- 
tion to  the  right  fieirs  of  the  grantor,  such  limitation  was  inoperative,  as 
he  continued  seised  of  the  reversion  as  part  of  his  former  estate,  which  was 
consequently  descendible  in  the  same  line  as  it  would  have  been  if  no  such 
conveyance  had  been  made.  {Ready.  Morpeth,  Cro.  Eliz.  321;  Moore, 
284;  2  Rep.  91  b.)  So  where  a  man  seised  in  fee  levied  a  fine  to  the  use 
of  himself  and  his  wife  for  life,  remainder  to  the  use  of  the  right  heirs  of 
the  settlor,  the  ultimate  limitation  did  not  create  a  remainder,  but  the 
interest  undisposed  of  remained  in  the  grantor  as  part  of  the  reversion,  as 
if  that  limitation  had  been  omitted.  {Bingham* s  case,  2  Rep.  91.)  This 
doctrine  is  exemplified  by  the  case  of  TJie  Marquis  of  Cholmondeley  v. 
ainton,  (2  Mer.  173;  8,  C,  2  B.  &  Aid.  625;  2  Jac.  &  Walk.  1;  1  Dowl.  N.  S. 
299  ;  4  Bligh,  N.  S.  I),  where  the  Earl  of  Orford,  in  a  conveyance  to  uses, 
reciting  that  he  was  desirous  that  certain  estates  derived  from  his  mother's 
family  should  remain  in  the  family  and  blood  of  Samuel  Rolle,  his  maternal 
grandfather,  in  consideration  of  natural  love  and  affection  to  his  relations,  the 
heirs  of  S.  Rolle,  and  to  the  intent  that  the  said  estates  might  continue  in 
the  family  and  blood  of  his  late  mother,  on  the  side  of  her  father,  settled  them 
to  the  use  of  himself  for  life,  remainder  to  the  heirs  of  his  body,  for  default 
of  such  issue  as  he  should  appoint,  and  for  default  of  appointment  to  the 
use  of  the  right  heirs  of  S.  Rolle;  and  at  the  time  of  the  settlement,  the 
Earl  of  Orford  was  himself  the  right  heir  of  S.  Rolle:  it  was  held,  that  this 
ultimate  limitation  did  not  give  an  estate  by  purchase  to  the  heir  of  S.  Rolle, 
hut  that  the  estate,  on  the  death  of  the  settlor  without  issue,  descended  on 
his  heirs  general.    (See  Locke  v.  Sovthwood,  1  My.  &  Cr.  411.) 

If  a  man,  seised  as  heir  on  his  mother's  side,  made  a  feoffment  in  fee  to 
the  use  of  himself  and  his  heirs,  the  use,  being  a  thing  in  confidence,  would 
have  followed  the  nature  of  the  lands,  and  would  have  descended  to  the 
heir  on  the  part  of  the  mother.  (O).  Litt.  13  a;  Godbold  v.  Freestone,  3 
Lev.  406.)  And  it  was  the  same  if  the  limitation  had  been  by  fine  and 
recovery;  it  was  still  the  ancient  use;  and  there  was  no  difference  whether 
upon  the  conveyance  of  an  estate  any  part  of  the  use  resulted  by  implica- 
tion of  law,  or  whether  it  was  reserved  by  express  declaration  to  the  party 
from  whom  the  estate  moved.  (^  hhot  v.  Burton,  Salk.  590.  See  Stringer 
v.  JYew,  9  Mod.  363.)  But  that  rule  held  only  where  lands  came  by  descent, 
and  not  where  a  person  took  by  pvrchase.  But  as  by  a  common  recovery 
suffered  of  an  estate  tail,  the  recoveror  acquired  an  absolute  estate  in  fee 
simple,  derived  out  of  the  estate  tail;  if  a  tenant  in  tail  by  pvrchase  under  a 
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4 50  Law  of  Inh erita nee. 

8  ^'  4  Will.  4,   marriage  settlement,  made  by  his  ancestor  ew  parte  matemd,  with  the  re- 
e.  106,  «.  3.      Tersion  in  fee  by  descent  ea  parte  maternd,  suffered  a  common  recovery  to 

the  use  of  himself  in  fee,  such  estate  would  have  descended  to  his  heirs 

general  ex  parte  pater  nd;  for  the  recovery  did  not  let  in  the  reversion  in  fee, 
bat  a  new  estate  was  thereby  acquired  by  purchase,  totally  different  from  the 
old  estate.  {Martin  v.  Strachan,  Str.  1 179,  Nolan's  ed.,  S.  C,  WiUes,  Rep. 
444;  1  Wils.  G6;  6  Br.  P.  C.  319;  5  Term  Rep.  104.)  The  last  rule  was 
held  to  be  applicable  to  copyholds.  {Roe  d.  Orow  t.  Baldwin,  6  Term 
Rep.  104.)  Bat  if  a  tenant  in  tail  by  purchase,  with  the  reversion  in 
fee  ea parte  maternd,  levied  a  fine,  the  land  descended  to  his  maternal  heirs; 
{Simmonds  t.  CtuLmore,  Salk.  338;  1  Show.  370;)  for  the  tenant  in  tail,  by 
levying  a  fine,  acquired  a  base  fee,  which  merged  in  the  reversion,  of  which 
the  tenant  was  seised  ex  parte  maternd,  and  descended  in  the  same  line. 
One  of  two  parceners  aliened  his  moiety  in  fee,  whereby  the  alienee  and  the 
remaining  parcener  became  tenants  in  common;  afterwards,  by  deed  of 
partition  between  the  alienee  and  the  remaining  parcener,  the  land  was 
divided  by  metes  and  bounds,  and  each  of  them  took  a  moiety  in  severalty. 
The  question  was,  whether  by  that  deed  the  parcener  took  anvthine  as 
purchaser,  so  as  to  break  the  descent  ex  parte  maternd  and  to  let  in  the  neir 
ex  parte  paterndy  on  the  death  of  the  parcener.  It  was  admitted,  that  if  the 
deed  of  partition  had  been  between  the  parceners  themselves,  the  descent 
would  not  be  broken.  (Com.  Dig.  Parcener,  C  15.)  It  was  held,  that  the 
lino  of  descent  through  die  second  parcener  was  not  broken  by  the  convey- 
ance, but  that  his  moiety  passed  to  the  heirs  ex  parte  maternd.  {Doe  d. 
Croithwaite  v.  Dixon,  6  Ad.  &  Ell.  834;  1  Nev.  &  P.  266.) 

Where  a  man  has  an  equitable  estate  ex  parte  paternd  or  ex  parte  ma- 
ternd,  and  afterwards,  by  descent  or  otherwise,  acquires  the  leffal  estate,  the 
equitable  estate  will  merge  in  the  legal,  and  the  descent  will  be  according 
to  the  legal  title.  (  Ooodright  v.  WelU,  Dongl.  77 1, 2nd  ed.;  Wade  v.  Paget, 

1  Br.  C.  C.  863  ;  Sellty  v.  AUton,  3  Ves.  339;  Lyster  v.  Mahony,  1  Drury 
&  Warren,  243 ;  and  see  Ooodright  v.  Searle,  2  Wils.  29  ;  Ooodtitle  v. 
miite,  1  New  Rep.  383  ;  15  East,  174  ;  3  Prest.  Conv.  825,  340.) 

But  where  an  infant  died  seised  of  an  equitable  estate  which  had  de- 
scended ex  parte  niaternd,  his  incapacity  to  call  for  a  conveyance  of  the 
legal  estate,  (by  which  the  course  oi  the  descent  might  have  been  broken,) 
was  held  not  a  sufficient  reason  to  induce  the  court  to  consider  the  case  as 
if  such  a  conveyance  had  actuallv  been  made ;  it  not  being,  according  to  the 
terms  of  the  trust,  any  part  of  the  express  duty  of  the  trustees  to  execute 
such  a  conveyance.     (Langley  v.  Sneyd,  1  Sim.  &  Stu.  46.) 

A  devise  of  all  the  testator's  residuary  real  estate  to  trustees  in  fee  upon 
trust  to  pay  the  rents  to  A.  for  life,  and  after  his  death  upon  trust  to  convey 
the  same  residuary  real  estate  to  such  person  as  should  answer  the  descrip- 
tion of  the  testator's  heir  at  law  breaks  the  descent  of  the  real  estate  which 
had  descended  to  the  testator  ex  parte  maternd,  and  vests  it  in  his  heir  at 
law  according  to  the  common  law  as  equitable  devisee. 

Waodf  V.-C,  said,  '*  the  whole  estate  is  devised  away  from  the  heir  at  law, 
and  the  trustees  are  left  to  deal  with  the  legal  fee  simple,  and  to  convey  it 
to  such  person  as  should  answer  the  description  of  the  testator's  heir  at  law. 
The  expression  '  heir  at  law '  is  somewhat  strong,  but  independently  of  that, 
the  fact  of  the  testator  having  divested  the  inheritable  quality  of  the  estate 
by  breaking  the  descent  entirely  and  giving  the  estate  to  the  trustees,  and 
leaving  them  to  find  out  the  heir,  has  put  them  under  an  obligation  to  look 
upon  t£e  heir  as  sl persona  designata,  and  they  cannot  regard  me  inheritable 
quality  of  the  estate,  but  they  must  find  out  the  person  who  answers  the 
description  of  heir  at  law  of  the  testator.  I  think  that  there  is  not  any 
authority  precisely  In  point,  but  the  principle  must  be,  that  when  once  the 
descent  is  broken  by  a  devise  of  the  whole  fee  simple  to  trustees  upon  trust 
to  convey  it  to  the  testator's  heir,  they  are  bound  to  convey  it  to  the  person 
who  is  heir  of  the  testator  according  to  the  common  law."    (^Davis  y.  Kirk, 

2  Kay  &  J.  391,  see  pp.  393,  394.) 

A  lady  entitled  to  realty  as  heir  of  her  maternal  grandfather,  by  settle- 
ment, conveyed  it  to  the  use  of  trustees  upon  trust  for  herself  and  her  heirs 
until  marriage,  and  then  upon  trust  for  herself  for  life  with  subsequent 
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trasts  for  the  issne,  and  in  default  of  issne  upon  trast,  in  case  she  died  in    8  ^  4  Will,  A, 
her  hnsband's  lifetime,  for  the  person  or  persons  who  would  on  her  death      o.  106,  s.  3. 

have  become  entitled  in  case  die  had  died  intestate  and  without  having  

been  married.  She  died  before  her  husband  without  issue  :  held,  that  the 
settlement  did  not  break  the  previous  line  of  descent,  and  that  under  the 
ultimate  limitation  the  heirs  ex  parte  maternd  took,  and  not  the  heirs 
general.    {Heymood  v.  Heywood,  18  W.  R.  514.) 

A.  conveyed  customarj  freeholds  which  he  had  inherited  from  his  mother 
to  B.  absolutely,  and  B.,  after  surrender  and  admittance,  executed  on  the 
same  day  a  deed  of  declaration  of  trust  for  such  person  as  A.'  should  by 
deed  or  will  appoint,  and  in  default  for  A.  and  his  heirs,  this  process  being 
necessary,  according  to  the  custom,  to  give  A.  the  power  of  devising.  A. 
died  intestate  :  held,  that  the  descent  had  not  been  broken,  and  that  the 
heir  ea  parte  maternd  was  entitled.  (^Nanson  v.  Bamet,  L.  B.,  7  Eq. 
260.) 


Limitation  to  Heirs  as  Purchasers. 

4.  When  any  person  shall  have  acquired  any  land  by  pur-  where  hein  take 
chase  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  iSiiiSSoMto tiJr 
body  of  any  of  his  ancestors,  contained  in  an  assurance  executed  *»«*"  «'  thdr  an- 
after  the  said  thirty-first  day  of  December,  one  thousand  eight  ^ii'dew^iid  as  u 
hundred  and  thirty-three,  or  under  a  limitation  to  the  heirs  or  to  ^  *"2"'**'  ^*** 
the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limi-  chaser/ 
tation  having  the  same  effect,  contained  in  a  will  of  any  testator 
who  shall  depart  this  life  after  the  said  thirty -first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  then  and 
in  any  of  such  cases  such  land  shall  descend,  and  the  descent 
thereof  shall  be  traced  as  if  the  ancestor  named  in  such  limita- 
tion had  been  the  purchaser  of  such  land  {/), 

(/)  When  the  words  **  heirs  male  of  the  body,'*  &c.,  operate  as  words  of 
purchase,  that  is,  when  they  do  not  attach  in  the  ancestor,  bat  vest  in  the 
person  answering  the  description  of  snch  special  heir,  they  appear  to  have 
a  sort  of  equivocal  or  mixed  effect.  For  though  they  give  the  estates  to  the 
special  heir  originally,  and  not  through  or  from  his  ancestor,  yet  the  estate 
which  he  so  takes  has  such  a  reference  to  the  ancestor,  as  to  pursue  the 
same  course  of  succession,  in  the  same  extent  of  duration  or  continuance 
through  the  same  persons,  as  if  it  had  attached  in  and  descended  from  the 
ancestor.  (Feame,  Gont  Rem.  80.)  Thus,  under  a  limitation  to  the  heirs 
male  of  the  body  of  B.  (where  no  estate  is  in  or  given  to  B.  himself),  though 
it  originally  attaches  in  his  heir  male  under  that  special  description,  and  so 
far  operates  as  words  of  purchase,  yet  it  not  only  gives  snch  heir  an  estate 
in  tail  male,  without  any  express  words  of  limitation  to  the  heirs  male  of  his 
own  body,  but  such  an  estate  tail  as  will,  on  failure  of  his  issue  male,  go  in 
succession  to  the  other  heirs  male  of  the  body  of  B.  in  the  same  course  as 
if  the  estate  tail  had  descended  from  B.  himself.  (Mandeville*t  eate,  Co. 
Litt.  26.  See  Vernon  v.  Wright,  4  Jnr.,  N.  S.  1118  ;  2  Drew.  439 ;  Southeot 
V.  Stowell,  I  Mod.  226,  287  ;  2  Mod.  207,  211  ;  WUlt  v.  Palmer,  6  Burr. 
2615  ;  8,  a,  2  Bl.  R.  687  ;  Wrightson  v.  Macauley,  14  Mees.  &  W.  214; 
Winter  v.  Perrott,  9  CI.  &  Fui.  606.) 


Brothers  and  Sisters. 

6.  No  brother  or  sister  shall  be  considered  to  inherit  imme-  Brothen,  ftc 
diately  from  his  or  her  brother  or  sister,  but  every  descent  from  iSSJt  tSnnigh 
a  brother  or  sister  shall  be  traced  through  the  parent  (^).  UieirpMent. 

oo  2 
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/,<if«?  of  Inheritance. 

ig.)  Before  this  act  the  descent  between  brothers  and  sisters  was  con- 
sidered as  immediate  ;  and  in  making  oat  their  title  to  each  other,  the  com- 
mon father  need  not  have  been  named,  although  living,  hot  the  descent 
between  them  was  exactly  the  same  as  if  he  had  been  dead.  (Watk. 
Desc.  Ill,  n.;  H.  Chitty  on  Desc.  64,  S54  ;  Collingwood  v.  Pace,  1  Ventr. 
418  :  Bridg.  bj  Bann.  410.) 

Where  A.,  having  been  attainted  of  treason,  escaped  to  a  foreign  conntry, 
and  there  married  and  had  children,  and  was  afterwards  executed  on  the 
same  attainder  :  it  was  held,  under  the  old  law,  that  the  descent  of  property 
between  brothers  is  immediate,  and  not  through  their  father,  and  that  the 
descendants  of  one  of  A.'s  children  could  inherit  property  from  the 
descendants  of  another  notwitstanding  A.'s  attainder.  {^Kynnaird  t. 
X0«;{tf,  L.  R.,  1  C.  P.  889.) 


Lineal  anoeitor 
may  be  heir  In 
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Lineal  Ancestors  admitted. 

6.  Every  lineal  ancestor  shall  be  capable  of  being  heir  to 
any  of  his  issue  ;  and  in  every  case  where  there  shall  be  no 
issue  of  the  purchaser,  his  nearest  lineal  ancestor  shall  be  his 
heir  in  preference  to  any  person  who  would  have  been  entitled 
to  inherit,  either  by  tracing  his  descent  through  such  lineal  an- 
cestor, or  in  consequence  of  there  being  no  descendant  of  such 
lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother 
or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue, 
other  than  a  nearer  lineal  ancestor  or  his  issue  (A). 

(h)  A  son  legitimate  in  Scotland  by  the  subsequent  marriage  of  his 
parents,  both  natives  of  and  domiciled  and  married  in  Scotland,  died  intes- 
tate as  to  lands  in  England  of  which  he  was  seised  in  fee  and  without 
issae  :  it  was  held,  that  the  father  did  not  inherit  under  this  section.  {Be 
Don*8  Ettate,  4  Drew.  194.  See  BirtwhUtle  v.  Vardill,  7  Q.  &  F.  895, 
and  Shaw  v.  Oovld,  L.  B.,  8  H.  L.  55.) 

Under  this  section,  if  a  son  purchase  an  estate  and  die  without  utue, 
leaving  a  father,  brothers  and  sisters,  the  brothers  and  sisters  will  now  be 
postponed  to  the  father.  (First  Real  Prop.  Hep.  12.  See  Sngd.  V.  &  P. 
11th  ed.) 

It  was  an  old  maxim  of  law,  that  an  inheritance  might  lineally  descend 
but  not  ascend.  (3  Rep.  40  a.)  The  parent,  therefore,  could  never  take 
immediately  by  descent  from  the  child,  but  the  land  would  rather  have 
escheated.  {Cowper  v.  Cowper,  2  P.  Wms.  666.)  Though  a  father  or 
mother  could  not  inherit  as  such  from  their  child  who  died  without  issue, 
or  brother  or  sister,  yet  a  father  or  mother  before  this  act  might  have  in- 
herited as  covsin  to  their  child  ;  as  where  a  son  died  seised  in  fee  of  land 
without  issue,  brother  or  sister,  but  leaving  two  cousins  his  heirs  at  law,  one 
of  whom  was  his  own  mother,  it  was  held,  that  she  might  take  as  heir  to  her 
son  in  the  capacity  of  his  cousin.  {Eastrcood  v.  VinckCy  2  P.  Wms.  613.) 
So  if  a  son  purchased  lands  and  died  without  issue,  his  uncle  would  have 
had  the  land  as  heir,  and  not  the  father,  though  the  father  was  nearer  of 
blood  ;  (Litt.  s.  3  ;)  but  if  in  that  case  the  uncle  acquired  actual  seisin  and 
died  without  issue,  while  the  father  was  alive,  the  latter  might  then  by  that 
circuity  have  had  the  land  as  heir  to  the  uncle,  though  not  as  heir  to  the  son, 
because  be  came  to  the  land  by  collateral  descent,  and  not  bv  lineal  ascent 
(Craig,  de  Jur.  Feud.  234 ;  Wright's  Ten.  182,  n.  (z).)  So  the  father  might 
have  taken  hj purchase  as  the  nearest  of  blood  to  his  son,  as  if  a  lease  were 
made  to  the  son  for  life  with  remainder  to  his  next  of  blood  in  fee,  the 
father  was  capable  of  taking  such  remainder  by  purchase,  thongh  he  could 
^ot  have  taken  it  by  descent  from  his  son.    (Co.  Litt.  10  b ;  8  Rep.  40  a.) 
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7.  And  be  it  further  enacted  and  declared,  that  none  of  the  — '- * 

maternal  ancestors  of  the  person  from  whom  the  descent  is  to  be  JJJ^lJ^"*  ^ 

traced,  nor  any  of  their  descendants,  shall  be  capable  of  inheriting 

until  all  his  paternal  ancestors  and  their  descendants  shall  have 

failed ;  and  also  that  no  female  paternal  ancestor  of  such  person, 

nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until 

all  his  male  paternal  ancestors  and  their  descendants  shall  have 

failed ;  and  that  no  female  maternal  ancestor  of  such  person, 

nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until 

all  his  male  maternal  ancestors  and  their  descendants  shall  have 

failed. 


an- 


MoTHER  OF  Male  Paternal  Ancestor. 

8.  And  be  it  further  enacted  and  declared,  that  where  there  ThemoUierof 
shall  be  a  failure  of  male  paternal  ancestors  of  the  person  from  f^^^V^^ 
whom  the  descent  is  to  be  traced,  and  their  descendants,  the  preferred  to  the 
mother  of  his  more  remote  male  paternal  ancestor,  or  her  de-  Smote  mile*  ^*" 
scendants,  shall  be  the  heir  or  heirs  of  such  person,  in  pre-  ceat"'' 
ference  to  the  mother  of  a  less  remote  male  paternal  ancestor, 
or  her  descendants ;  and  where  there  shall  be  a  failure  of  male 
paternal  ancestors  of  such  person  and  their  descendants,  the 
mother  of  his  more  remote  male  maternal  ancestor,  and  her  de- 
scendants, shall  be  the  heir  or  heirs  of  such  person,  in  preference 
to  the  mother  of  a  less  remote  male  maternal  ancestor,  and  her 
descendants  (t). 

(i)  This  statate  has  declared  the  law  to  be  in  accordance  with  the  position 
laid  down  by  Mr.  J.  Blackstone  (2  Comni.  238).  We  hold  the  law  to  have 
established  that  where  the  consangoinity  has  to  be  made  ont  on  the  paternal 
side  of  the  ancestors  of  the  party,  the  more  remote  branch  must  be  ex- 
hausted before  recourse  is  had  to  the  less  remote.  The  point,  though  for- 
merly much  doubted,  has  been  considered  settled  ever  since  the  time  of  Sir 
W.  Blackstone.  (Per  Tindal,  C.  J.,  in  Davies,  dem.,  Lowndes,  ten.,  7  Scott, 
56 ;  5  Bing.  N.  C.  1G9. )  It  was  decided,  that  where  a  person  seised  of  an 
estate  ex  parte  matemd  died  without  issue,  the  descendants  of  his  maternal 
grandfather  must  all  be  extinct  before  any  descendant  of  a  remoter  maternal 
ancestor  conld  inherit,  however  nearly  related  to  the  propotitv^  ew  parte 
matemd,  ( Hankin$  v.  Shswen,  1  Sim  &  Stu.  257.  See  Hale's  Hist.  C.  L. 
by  Runn.  2nd  vol.  120.) 

Where  the  title  which  was  made  out  was  one  said  to  be  derived  from  the 
heir  ess  parte  matemd  to  the  mother  of  the  person  last  seised,  it  appeared 
that  certain  issues  had  been  tried  in  which  the  jury  had  found  that  the  heir 
had  no  heinex parte patemd,  and  that  the  person  under  whom  the  defendant 
claimed  was  his  heir  at  law  ex  parte  matemd^  and  it  further  appeared  that 
statutory  declarations  had  been  made  to  the  effect  that  the  party  last  seised 
had  been  heard  to  say  that  he  never  had  any  heirs  on  his  father's  side.  The 
majority  of  the  court  was  of  opinion  that  the  title  by  heirship  was  the 
weakest  possible  title  of  that  description,  that  as  the  issues  so  found  by  the 
jury  were  tried  between  two  heirs  ex  parte  matemd,  both  of  them  had  an 
uterest  in  keeping  out  of  the  view  of  the  jury  any  heir  ex  parte  patemd 
who  might  exist,  and  that  the  statement  oi  the  person  last  seised  that  he 
had  no  heirs  on  his  father*s  side  was  entitled  to  very  little  weight,  as  the 
expreasioii  is  ambignouB,  for  it  may  mean  either  that  he  had  no  heirs  of  the 
same  name  on  its  ntther's  side,  or  it  may  mean  and  indeed  oonld  not  well 
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8  ^l*  4  WilL  4y  seem  to  mean  more  than  that  there  were  no  heirs  on  his  father's  side  with 

e,  106,  8.  8.      whom  he  was  acquainted,  or  that  he  was  not  aware  that  anj  snch  heir  existed . 

It  certainly  coald  not  mean  that  he  had  no  heirs  at  all  on  his  own,  his 

grandmotlier's,  or  his  great  grandmother's  side.    {jJeakei  t.  Whiie^  6  Exch. 

880.) 


H«U  blood,  M  on 
tbe  part  of  a  male 
anoestor,  to  Inherit 
after  the  whole 
blood  of  the  same 
degree ;  if  on  the 
part  of  a  female 
ancestor,  after 
her. 


ExoeptioDB  to  the 
rule  excluding  tbe 
half  blood. 


Effect  of  this  seo- 
tloai 


Admission  op  Half  Blood. 

9*  Any  person  related  to  the  person  from  whom  the  descent 
is  to  be  traced  \>j  the  half  blood  shall  be  capable  of  being  his 
heir ;  and  the  place  in  which  any  such  relation  bj  the  half 
blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be  entitled 
to  inherit,  shall  be  next  after  any  relation  in  the  same  degree  of 
the  whole  blood,  and  his  issue,  where  the  common  ancestor  shall 
be  a  male,  and  next  after  the  common  ancestor  where  such  com- 
mon ancestor  shall  be  a  female,  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the  sisters 
of  the  whole  blood  on  the  part  of  the  father  and  their  issue,  and 
the  brother  of  tbe  half  blood  on  the  part  of  the  mother  shall  in* 
herit  next  afler  the  mother  (k). 

{K)  The  old  mie  of  law,  which  excluded  the  half  blood  from  taking  hj 
descent,  was  subject  to  some  exceptions  and  qualifications,  to  which  it  will 
be  proper  to  adyert.  As  the  descent  from  the  parent  to  daughters  was  im- 
mediate f  daughters  by  different  venters  might  have  inherited  together  as  one 
heir  to  their  common  parent,  although  thej  could  not  inherit  to  each  other. 
(Harg.  Co.  Litt.  14  a,  n.  (5).)  Thus,  Loid  Hale  says,  all  the  daughters, 
whether  by  the  same  or  diyers  Tenters,  do  inherit  together  to  the  father. 
(Hale's  C.  L.  c.  11.)  Therefore,  if  A.  marries  B.,  who  dies  leaving  issue  a 
daughter,  and  A.  afterwards  has  issue  one  or  more  daughters  by  C.  his 
second  wife,  and  dies ;  all  these  daughters  shall  take  his  estate  in  equal 
shares  as  coparceners.  So  all  the  daughters  by  different  wives  succeed  to 
the  inheritance  of  which  their  father  was  either  seised  in  his  own  right,  or 
to  which  their  father  would  have  been  heir  had  he  survived  the  person  last 
seised.  And  the  daughters  by  several  husbands  succeed  in  the  same 
manner  to  the  inheritance  of  their  mother.  ( See  Watk.  on  Desc  1 69,  n.  (b)  $ 
H.  Chitty  on  Desc  78,  79.)  So,  also,  in  the  case  of  estates  tail,  the  half 
blood  coming  within  the  description  of  the  entail  might  inherit  as  effectually 
as  the  whole  blood,  for  they  do  not  claim  as  heirs  of  the  person  last  seised, 
but  of  the  original  donee.  (Flowd.  57;  S  Rep.  42;  Ghodtitle  v.  NenMnan, 
8  Wils.  626.)  In  titlet  of  honour^  also,  half  blood  is  no  impediment  to  the 
descent ;  but  a  title  can  only  be  transmitted  to  those  who  are  descended 
from  the  first  person  ennobled,  or  the  person  who  is  made  the  stock  of  de- 
scent (Go.  Litt  16  b ;  8  Bep.  42  a ;  Cruise's  Dig.  tit  XXYL  c  8,  ss. 
8—11.) 

A  brother  or  sister  of  the  half  blood  is  entitled  to  share  personal  estate 
equally  with  one  of  the  whole  blood,  inasmuch  as  th^are  both  equally  near  of 
kin  to  the  intestate.  (2Wms.Exors.l397,6thed.)  Bystat  IJac.  2,  c.  17,8.7, 
it  is  provided,  **  that  if  after  the  death  of  a  father,  any  of  his  children  shall 
die  intestate  without  wife  or  children,  in  the  lifetime  of  the  mother,  every 
brother  and  sister,  and  the  representatives  of  them,  shall  have  an  equal  share 
with  her."  Under  that  act,  the  brothers  and  sisters  of  the  half  blood  of  an 
intestate  are  equally  entitled  with  brothers  and  sisters  of  the  whole  blood 
to  share  with  their  mother,  after  the  death  of  the  intestate's  father,  in  the 
personal  property  of  the  intestate  dying  without  wife  or  children.  {Jessopp  v. 
Watson,  1  Mylue  &  Keen,  666.)  So  a  potthtrnmis  brother  of  the  half  blood 
will  take,  under  the  Statute  of  Distribution,  a  share  of  the  intestate  brother's 
personal  estate.    ^Burnet  v.  Maim,  1  Yes.  sen.  156.) 

.  If  a  man.  takes  through  his  father  by  devise,  which  is  now  made  to  invest 
him  with  the -character  of  pnrehaser  (sect.  8)/the  estate  on  his  death,  intes** 


Admission  of  Half  Blood. 


455 


3  #  4  Will.  4, 
0.  106,  i.  9. 


Effect  of  rule  re- 
quiring Mliln  of 
ancestor  upon 
descent  to  half 
blood. 


tate  and  without  issue,  will  go  to  his  sisters  of  the  whole  blood,  in  exclusion 
of  the  brothers  of  the  half  blood,  and  so  in  the  ascending  scale  to  his  aont 
of  the  whole  blood,  in  preference  to  his  nncle  of  the  half  blood;  whereas,  if 
the  estate  had  descended  to  him  from  his  father,  who  was  the  purchaser 
(which,  but  for  this  statute,  it  would  hare  done,  although  devised  to  him), 
the  brother  of  the  half  blood  would,  under  the  act,  have  been  preferred  to 
the  sisters  of  the  whole  blood,  whilst  the  father's  sisters  of  the  whole  blood 
would  have  taken  before  his  brother  of  the  half  blood.  (Sugd.  V.  &  P.  555, 
556,  11th  edit.) 

Before  the  aboTe  act,  a  man,  in  order  to  qualif  j  himself  to  take  by  Seisin  of  ancestor, 
descent,  must  have  shown  that  he  was  heir  of  the  person  last  seised  of  the 
actual  freehold  and  inheritance.  (Go.  litt  11  b,  15  d ;  8  Bos.  &  P.  648 ; 
Jenkins  t.  Pritehard,  2  Wils.  45.)  Thus  if  A.  dies,  leaving  a  son  and 
daughter  bj  one  Tenter,  and  a  son  by  another,  and  the  son  by  the  first 
venter  becomes  actually  seised  and  dies,  his  sister  shall  be  heir  to  him;  but 
if  he  had  died  without  having  acquired  the  seisin,  the  son  by  the  second 
venter  would  have  taken  as  immediate  heir  of  his  father,  to  the  exclusion  of 
the  sister.  (Co.  litt.  15;  Sir  W.  Jones,  561.)  The  entry  of  the  heir  upon 
any  part  of  tiie  estate  will  eive  him  actual  seisin  of  all  the  lands  in  the 
same  county.  But  where  the  lands  lie  in  different  counties,  there  must  be 
an  entry  in  each.  The  entry  of  the  heir,  in  order  to  acquire  seisin,  is  only 
necessary  where  the  lands  are  in  the  actual  occupation  of  the  ancestor  at 
the  time  of  his  death.  For  if  the  lands  are  held  under  a  lease  for  years,  and 
the  lessee  has  entered  under  the  lease,  the  heir  will  be  considered  as  having 
actual  seisin,  before  entry  or  receipt  of  rent,  because  the  possession  of  the 
lessee  is  his  possession.  (Co.  Litt.  15  a ;  3  Wils.  521 ;  7  T.  R.  398,  399 ; 
Jd.  213.  See  Bvshby  t.  Dixon,  3  B.  &  C.  304.)  But  yivherQ  freehold  leases 
are  outstanding,  the  elder  brother  must  obtain  possession  by  the  receipt  of 
rent  or  other  acknowledgment  in  order  to  acquire  seisin,  for  otherwise  the 
descent  wonld  have  been  to  the  younger  brother  of  the  half  blood,  in  pre- 
ference to  the  sister  of  the  whole  blood.  (8  T.  B.  211;  7  T.  B.  386;  Co.  Litt. 
15  a;  Jenk.  242.) 

Where  a  posthumous  son  was  bom,  and  his  mother  was  in  possession 
of  the  lands  whereof  his  father  died  seised,  she  became  his  guardian 
in  socage ;  and  the  infant  son  having  died  veiy  young,  was  considered 
to  be  actually  seised  of  the  inheritance,  so  as  to  exclude  his  sisters 
of  the  half  blood.  (Goodtitle  d.  JVewman  y.  Newnum,  3  Wils.  516.) 
Where  A.  died,  leaving  two  infant  daughters  by  different  Tenters:  it 
was  held,  that  an  entry  by  the  mother  of  the  yonn^t  daughter  as  her 
guardian  in  socage,,  constituted  a  sufficient  seisin  in  the  eldest  infant 
daughter  to  carry  the  descent  of  her  moiety  on  her  death  to  her  heirs,  the 
possession  of  one  parcener  being  the  possession  of  the  other,  so  as  to  create 
a  seiain  in  the  other,  and  carry  ner  share  and  descent  to  her  heirs.  (JDoe  v. 
Xsen,  7  T.  B.  386.)  We  have  akeady  seen,  that  by  stat  3  &  4  WilL  4,  c  27, 
B.  12  (ante,  p.  180),  the  possession  of  one  coparcener  is  not  to  be  that  of 
the  other  for  the  purposes  of  the  Statute  of  Limitation ;  which  it  is  pre- 
sumed will  be  applicable  to  cases  of  descent. 

In  Cunningham  t.  Moody  (1  Yea.  sen.  174),  where  the  limitation  was  to 
husband  and  wife  for  their  loint  liTes,  remainder  to  the  children  of  the  mar- 
riage in  tail,  and  for  default  of  such  issue  to  the  right  heir  of  the  husband 
in  fee ;  the  husband  had  one  daughter  of  the  marriage  mentioned  in  the 
settlement,  and  another  daughter  of  a  second  marriage;  and  upon  the  death 
of  the  first  daughter  without  issue,  the  question  was,  whether  her  sister  of 
the  half  blood  was  entitled  to  the  reTersion  in  fee.  Lord  ffardrvioke  held, 
that  as  the  reyersion  which  descended  upon  the  eldest  sister  was  never 
clothed  with  possession,  it  was  gOTemed  by  the  rule  possessio  fratrit  de 
feodo  simplioi  faeit  sororemesse  haredem^  and  would  descend  to  the  sister 
of  the  hfdf  blood.  (See  Buchanan  t.  Barrisan,  1  J.  &  H.  662,  ante, 
p.  448.)  Where  a  testator  devised  all  hia  lands  to  S.  A.  (his  son  b^  his 
first  wife*)  when  he  i^ould  come  to  the  age  of  twenty-one  years,  but  if  he 
should  die  before  twenty-one  years,  and  D.  A.  (the  testator's  daughter  by 
his  second  vrife)  should  be  then  living,  he  gave  the  same  to  her  when  she 
should  attain  twenty-one  years.    The  testator  died,  and  then  S.  A.  died 
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8  4*  4  Will.  4,   said  first  day  of  January,  one  thousand  eight  hundred  and 
e,  106,  #.  12.     thirty-four  (m). 

(m)  Dates  moBt  be  attended  to ;  for  an  heir  to  take  by  descent  from  a 
person  who  died  before  the  1st  January,  1834,  and  an  beir  to  take  bj  pur- 
chase  under  a  deed  executed  before  the  1st  January,  1834,  or  the  will  of  a 
testator  who  died  before  that  daj  (whether,  as  to  the  heir  taking  by  pur- 
chase, the  ancestor  was  liTing  on  or  after  the  same  day  or  not),  must  be 
traced  according  to  the  old  law.    (1  Hayes'  Conr.  320,  6th  ed.> 


(     459     ) 


LEGITIMACY  DECLARATION. 

21  &  22  Vict.  c.  93. 

An  Act  to  enable  Persons  to  establish  Legitimacy  and  the 
Validity  of  Marriages^  and  the  right  to  be  deemed  Natural- 
born  Subjects,  [2ad  August,  1858.] 


Whereas  it  is  expedient  to  enable  persons  to  establish  their  21  ^  22  Vict, 

legitimacy,  and  the  marriage  of  their  parents  and  others  from  <?.  93,  s,  1. 
whom  they  may  be  descended,  and  also  to  enable  persons  to 
establish  their  right  to  be  deemed  natm^al-bom  subjects :  Be  it 
therefore  enacted  as  follows : 

1.  Any  natural-bom  subject  of  the  Queen,  or  any  person  AppiicatJon  to 

whose  right  to  be   deemed  a  natural-bom   subject  depends  Sla  MSrimoSaT 

wholly  or  in  part  on  his  legitimacy,  or  on  the  validity  of  a  cauaes  lor  deciE- 

.''         L   •  1        •   •!   J    •      XT'      11  T     1       J  1    •     •         ration  of  leglti- 

mamage,  being  domiciled  m  England  or  Ireland,  or  claimmg  macy  or  validity 

any  real  or  personal  estate  situate  in  England,  may  apply  by  JJJjiJji^^*^  ®* 

petition  to  the  Court  for  Divorce  and  Matrimonial  Causes  (a), 

praying  the  court  for  a  decree  declaring  that  the  petitioner  is 

the  legitimate  child  of  his  parents,  and  that  the  marriage  of  his 

lather  and  mother,  or  of  his  grandfather  and  grandmother  was, 

a  valid  marriage,  or  for  a  decree  declaring  either  of  the  matters 

aforesaid ;  and  any  such  subject  or  person,  being  so  domiciled 

or  claiming  as  aforesaid,  may  in  like  manner  apply  to  such 

court  for  a  decree  declaring  that  his  marriage  was  or  is  a  valid 

marriage,  and  such  court  shall  have  jurisdiction  to  hear  and 

determine  such  application,  and  to  make  such  decree  declaratory 

of  the  legitimacy  or  illegitimacy  of  such  person,  or  of  the 

validity  or  invalidity  of  such  marriage,  as  to  the  court  may 

seem  just ;  and  such  decree,  except  as  hereinafter  mentioned, 

shall  be  binding  to  all  intents  and  purposes  on  her  Majesty, 

and  on  all  persons  whomsoever. 

{a)  The  Diyorce  Acts  are  20  &  21  Vict.  c.  85, 21  &  22  Vict.  c.  108, 22  &  Divoroe  Acta. 
28  Vict  c.  61,  28  &  24  Vict.  c.  144.    By  the  7th  section  of  the  act  22  &  23 
Vict.  e.  61,  the  right  of  appeal  to  the  House  of  Lords,  given  hy  the  56th  sect. 
of  20  &  21  Vict  c.  85,  is  extended  to  all  sentences  and  final  jadgments  on 
petitions  under  the  act  21  &  22  Vict  c  93. 

ProTisions  sahstantially  the  same  as  those  in  21  &  22  Vict  c,  98,  have  Irish  AcL 
been  applied  to  Ireland  by  81  &  32  Vict  c.  20. 

An  inqniry  into  the  parentage  of  the  petitioner  is  within  the  terms  of  the  scope  of  the  act 
act    (^.  B,  V.  Att.-Gen,,  I.  R,  4  Eq.  56.) 

The  object  of  the  act  is  to  enable  persons  to  prove  their  legitimacy ; 
therefore,  where  a  person  proposed  to  sue  as  the  guardian  ad  litem  of  an 
infant,  ostensibly  tar  the  purpose  of  establishing  the  infant's  legitimacy, 
but  really  for  the  purpose  of  establishing  his  illegitimacy,  with  a  view  to 


460 

21  #  22  Viet, 
e.  93,  i.  1. 


Declaration  of 
lll^tlmaey  by 
Coart  of  CIuui- 
oerj. 


Pnettoe  nnder 
this  act 


Legitimacy  Declaration, 

his  own  interest  as  heir  at  law  in  case  the  infant  should  he  declared 
illeg:itimate,  the  court  refased  to  permit  a  suit  to  he  instituted  on 
behalf  of  the  infant  on  the  application  of  the  proposed  guardian  ad  litem, 
{Be  C/iaplin,  16  W.  R.  1048.) 

Mr.  Macqueen  considers  that  the  serious  defect  of  this  act  is  its  want  of 
a  clause  authorizing  a  declaration  of  bastardy.  (Macqueen  on  the  Law  of 
Marriage,  356,  2nd  ed.) 

Where  a  settlement  was  made,  and  a  suit  for  the  execution  of  the  trusts 
thereof  instituted,  to  raise  the  question  of  a  child's  legitimacy,  the  Court  of 
Chancery  io  one  case  entertained  the  suit,  and  made  a  declaration  of  ille- 
gitimacy. (^Ourney  v.  Onrney,  1  H.  &  M.  413.)  But  in  another  case, 
where  the  father  and  mother  of  the  child  were  living  and  had  not  con- 
curred in  the  settlement  or  the  suit,  and  where  the  guardian  of  the  child 
(who  was  an  infant),  disclaimed  at  the  bar,  the  court  refused  to  entertain 
the  suit  {Anon.,  2  H.  &  M.  124.)  This  last  decision  was  affirmed  by  the 
Lord  Chancellor,  who  expressed  his  disapproyal  of  Gurney  t.  Gumey, 
( Cooke  V.  Cboke,  13  W.  R.  697.) 

On  a  petition  nnder  this  act,  the  court  held,  that  a  foreign  divorce  had 
not,  under  the  circumstances,  any  legal  effect  upon  an  English  marriage. 
(Sfiaw  V.  Att.-Oen.f  L.  R.,  2  F.  &  M.  156.)  As  to  the  effect  of  a  foreign 
divorce  upon  an  English  marriage,  see  also  Shaw  v.  Gould^  L.  R.,  3  H.  L.  55, 
affirming  the  decision  of  Y.-C.  Xindertley,  He  Wilton's  Trusts^  L.  R., 
1  Eq.  247.  And  as  to  the  general  law  of  marriage,  see  Fisher*s  Digest, 
4359  et  seq. ;  Fritchard's  Law  and  Fractice  of  the  Divorce  Court,  2nd  ed. ; 
Browning  on  the  laaws  of  Marriage  and  Divorce. 

A  petition  under  this  act,  presented  on  behalf  of  an  infant  to  establish 
his  legitimacy,  can  only  be  so  by  a  guardian  assigned  to  him  by  the  court. 
{Be  Upton,  6  Jur.,  N.  S.  404.)  The  court  refused  to  appoint  a  guardian  to 
an  infant  for  the  purpose  of  presenting  a  petition  on  his  behalf  for  a  declara- 
tion of  legitimacy,  until  the  matter  had  been  referred  to  the  registrar  to 
ascertain  whether  the  institution  of  the  suit  was  likely  to  be  of  bene6t  to 
the  infant    (Re  Clutplin,  L.  R.,  1  F.  &  M.  328;  and  see  15  W.  R.  1048.) 

When  a  party  applying  to  the  Court  of  Divorce  to  declare  the  validity 
of  a  marriage  nnder  the  act  21  &  22  Vict.  c.  93,  has  filed  a  petition,  he 
should  ask  permission  to  cite  individuals  to  see  proceedings,  and  show  suffi- 
cient reason  why  they  should  be  selected.   {Be  Shedden,  5  Jur.,  N.  S.  151.) 
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2.  Any  person,  being  so  domiciled  or  claiming  as  aforesaid, 
maj  apply  by  petition  to  the  said  court  for  a  decree  declaratory 
of  his  right  to  be  deemed  a  natural-born  subject  of  her  Majesty, 
and  the  said  court  shall  have  jurisdiction  to  hear  and  detei*mine 
such  application,  and  to  make  such  decree  thereon  as  to  the 
court  may  seem  just,  and  where  such  application  as  last  afore- 
said is  made  by  the  person  making  such  application  as  herein 
mentioned  for  a  decree  declaring  his  legitimacy  or  the  validity 
of  a  marriage,  both  applications  may  be  included  in  the  same 
petition ;  and  every  decree  made  by  the  said  court  shall,  except 
as  hereinafter  mentioned,  be  valid  and  binding  to  all  intents 
and  purposes  upon  her  Majesty  and  all  persons  whomsoever. 

S.  Every  petition  under  this  act  .shall  be  accompanied  by 
such  affidavit  verifying  the  same,  and  of  the  absence  of  collu- 
sion as  the  court  may  by  any  general  rule  direct. 

4.  All  the  provisions  of  the  act  of  the  last  session,  chapter 
eighty-five,  so  far  as  the  same  may  be  applicable,  and  the 
powers  and  provisions  therein  contained  in  relation  to  the 
making  and  laying  before  parliament  of  rules  and  regulations 
concerning  the  practice  and  procedure  under  that  act,  and  fixing 
the  fees  payable  upon  proceedings  before  the  court,  shall  extend 
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to  applications  and  proceedings  in  the  said  court  under  this  act,    21  f  22  Vict. 
as  if  the  same  had  been  authorized  by  the  said  act  of  the  last      g.  93,  #.  4. 
session  {b), 

(Jb)  The  46th  Divorce  Role,  which  directs  that  every  application,  in  respect 
of  causes  tried  before  a  jarj,  is  to  be  lodged  in  the  registry  within  one 
month  from  the  day  on  which  the  cause  was  tried,  does  not  apply  to  a 
motion  for  the  new  trial  of  issues  in  a  suit  for  a  declaration  of  legitimacy 
which  hare  been  tried  at  the  assizes.  {Watton  t.  Att.-Oen.,  L.  B.,  1 
P.  &  M.  27.) 

6.  In  all  proceedings  under  this  act  the  court  shall  have  full  power  to  awam 
power  to  award  and  enforce  payment  of  costs  to  any  persons  JJ^J'Sj^cSti!^' 
cited,  whether  such  persons  shall  or  shall  not  oppose  the  decla- 
ration applied  for,  in  case  the  said  court  shall  deem  it  reasonable 
that  such  costs  shall  be  paid  (c). 

(c)  It  has  been  held,  that  the  English  act  does  not  give  the  court  power 
to  award  costs  to  the  attorney-general  where  the  petition  is  unsuccessful. 
And  accordingly  the  court  refused  on  the  application  of  the  attorney-general 
to  order  the  petitioner  to  give  security  for  costs.  ( Skedden  v.  Att.-  Gen., 
15  W.  R.  1098.)  It  has  been  held,  under  the  Irish  act,  that  the  court  has 
power  to  award  costs  to  the  attorney-general  where  the  petition  is  unsuc- 
cessful, but  not  where  the  petition  is  successful.  (^King  v.  Att.-  Gen.,  I.  R.,  4 
£q.  464.) 

6.  A  copy  of  every  petition  under  this  act,  and  of  the  affi-  Attoraej-geneni 
davit  accompanying  the  same,  shall,  one  month  at  least  pre-  J^,%oS  one ^^  **' 
viously  to  the  presentation  or  filing  of  such  petition,  be  delivered  month  before  tt  ib 
to  her  Majesty's  attorney-generid,  who  shall  be  a  respondent  ^JJiSent  ^ 
upon  the  hearing  of  such  petition  and  upon  every  subsequent 
proceedings  relating  thereto  (d). 

{d)  No  answer  by  the  attorney-general  is  necessary  in  a  petition  under 
the  act.    {A,  B.  v.  Att-Gen.^  I.  R.,  4  Eq.  66.) 

7.  Where  any  application  is  made  under  this  act  to  the  said  court  may  require 
court,  such  person  or  persons  (if  any)  besides  the  said  attorney-  >-»-«<"-«"«* 
general  as  the  court  shall  think  fit,  shall,  subject  to  tlie  rules 

made  under  this  act,  be  cited  to  see  proceedings  or  otherwise 
summoned  in  such  manner  as  the  court  shall  direct,  and  may 
be  permitted  to  become  parties  to  the  proceedings,  and  oppose 
the  application  (e). 

{e)  The  court  will  generally,  at  the  request  of  either  party  to  a  petition  Trial  by  joiy. 
under  this  act,  direct  issues  raised  to  be  tried  by  a  jury,  as  where  it  is  a 
simple  question  of  fact;  e.  g.,  legitimate  or  not,  access  by  the  husband  or 
not.  {fie  Bavverie,  2  Sw.  &  Tr.  548;  31  L.  J.,  Mat.  Cas.  79;  10  W.  R  811.) 
But  there  must  be  some  issue  for  the  jury;  and  where  the  attorney-general 
had  filed  an  answer  to  such  a  petition  which  did  not  traverse  the  allegations 
contained  in  it,  and  no  other  answer  to  it  had  been  filed,  the  court  refused 
to  order  it  to  be  tried  by  a  jury  until  the  attorney-general  had  amended  his 
answer  by  inserting  a  traverse  and  issue  had  been  joined.  {Byvet  ▼.  A  tt.' 
Gen.,  L.  R.,  1  P.  &  M.  23.)    It  seems  that  it  is  within  the  discretion  of  the 

1'ndge  ordinary  whether  the  trial  of  the  petition  shall  be  by  a  jury  or  before 
limself,  either  alone  or  with  other  judges  of  the  court.    {Shedden  v. 
Patrick,  L.  R.,  1  H.  L.,  Sc.  470.) 

To  a  petition  under  this  act  the  attorney-general  is  the  necessary  respon- 
dent, the  petitioners  have  a  right  to  have  their  case  heard  as  between  them- 
selves and  him,  and  the  parties  cited  ffro  interette  ttu)  cannot  sustain  a 
plea  of  rei  judicata  as  between  themselves  and  the  petitioners  in  bar  of  the 
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21  j*  22  Viet-    whole  proceedings.    (Sliedden  y.  Patrick,  2  Sw.  &  Tr.  170;  80  L.  X, 
0.  93,  t.  8.  '    Mat.  Cas.  217  j  9  W.  R.  286.) 


Sftvlng  for  rlflrhtfl 
of  penons  not 
cited. 


Persons  domiciled 
in  Scotland  may 
insist,  on  an  ac- 
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that  he  is  a  natu- 
ml-bom  subject. 


Ko  im>oeedInm  to 
affect  final  judg- 
ments, Sic.  already 
pronounced. 


Acts  to  be  read 
together. 

Short  Utle. 


8.  The  decree  of  the  said  court  shall  not  in  any  case  prejudice 
any  person,  unless  such  person  has  been  cited  or  made  a  partj 
to  the  proceedings  or  is  the  heir-at-law  or  next  of  kin,  or  other 
real  or  x)ersonal  representative  of  or  derives  title  under  or 
through  a  person  so  cited  or  made  a  party;  nor  shall  such 
sentence  or  decree  of  the  court  prejudice  any  person  if  subse- 
quently proved  to  have  been  obtained  by  fraud  or  collusion. 

9.  Any  person  domiciled  in  Scotland,  or  claiming  any  heri- 
table or  moveable  property  situate  in  Scotland,  may  raise  and 
insist,  in  an  action  of  declarator  before  the  Court  of  Session,  for 
the  purpose  of  having  it  found  and  declared  that  he  is  entitled 
to  be  deemed  a  natural-bom  subject  of  her  Majesty ;  and  the 
said  court  shall  have  jurisdiction  to  hear  and  determine  such 
action  of  declarator,  in  the  same  manner  and  to  the  same  effect, 
and  with  the  same  power  to  award  expenses,  as  they  have  in 
declarators  of  legitimacy  and  declarators  of  bastardy. 

10.  No  proceeding  to  be  had  under  this  act  shall  affect  any 
final  judgment  or  decree  already  pronounced  or  made  by  any 
court  of  competent  jurisdiction  (/), 

(/)  This  section  does  not  prerent  the  coart  from  inqniring  in  any  case 
into  the  merits  of  the  petition,  bat  only  enacts  that  its  decree  shall  have  no 
effect  upon  the  final  judgment  already  pronounced  of  another  competent 
court.  {Shsdden  y.  Att.-Gen,  and  Patrick^  6  Jar.,  N.  S.  1168;  and  see 
S.  C.  in  the  House  of  Lords,  L.  R.,  1  H.  L.,  Sc.  470.) 

11.  The  said  act  of  the  last  session  and  tliis  act  shall  be  con- 
strued together  as  one  act ;  and  this  act  may  be  cited  for  all 
purposes  as  '*  The  Legitimacy  Declaration  Act,  1858." 
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PAYMENT  OF  DEBTS  OUT  OF  REAL  ESTATES. 

11  Geo.  IV.  &  1  Will.  IV.  c.  47. 

An  Act  Jar  consolidating  and  amending  the  Lavos  for  facili' 
toting  the  Payment  of  Debts  out  of  Real  Estates. 

[16th  July,  1830.] 

Repeal  of  former  Acts. 

Whereas  an  act  was  passed  in  the  third  and  fourth  jears  of    ii  Geo,  4  ^f* 
King  William  and  Queen  Mary,  intituled  "  An  Act  for  the      1  Will,  4, 
Relief  of  Creditors  against  fraudulent  Devises,"  which  was      g.  47,  #.  1. 
made  perpetual  by  an  act  passed  in  the  sixth  and  seventh  years  s  &  4  win.  &  m. 
of  King  William  the  Third,  intituled  "  An  Act  for  continuing  ^-  ^*- 
several  Laws  therein  mentioned :"  and  whereas  an  act  was  \  *J  ^^^  *» 
passed  by  the  parliament  of  Ireland,  in  the  fourth  year  of  Queen 
Anne,  intituled  '*  An  Act  for  Relief  of  Creditors  against  frau-  4  Anne,  c.  6  (i.) 
dulent  Devises:"  and  whereas  an  act  was  passed  in  the  forty- 
seventh  year  of  his  late  Majesty  King  George  the  Third,  inti-  47  Geo.  8,  c  74. 
tuled  "  An  Act  for  more  effectually  securing  the  Payment  of 
Debts  of  Traders :"  and  whereas  it  is  expedient  that  the  pro- 
visions of  the  said  recited  acts  should  be  enlarged,  and  that  the 
said  recited  acts  should  be  repealed,  in  order  that  all  the  pro- 
visions relating  to  this  matter  should  be  consolidated  in  one  act; 
be  it  therefore  enacted,  that  the  said  several  recited  acts  shall  be  Recited  acts  re- 
and  the  same  are  hereby  repealed,  but  so  as  not  to  affect  any  of  p«*^**- 
the  provisions  and  remedies  of  the  said  acts,  or  any  of  them,  to 
the  benefit  of  which  any  persons  are  entitled,  as  against  any 
e^itate  or  interest  in  any  lands,  tenements,  hereditaments  or  other 
real  estate  of  any  person  or  persons  who  died  before  the  passing 
of  this  act  (a). 

(a)  Bj  the  common  law,  freehold  lands  of  inheritance  which  descended  Old  rale  as  to 
to  the  heir  were  assets  for  the  payment  of  the  ancestor's  debts  by  speciidty,  liability  of  lands 
as  by  bond  or  covenant  in  which  the  heirs  were  named.  (1  Str.  666;  4  *®<^®^^ 
East,  492.)  Bat  the  ancestor,  by  disposing  of  the  land  by  will,  conld  de- 
prive his  creditors  of  that  means  of  payment,  as  the  devisee  was  neither  at 
law,  (4  East,  491 ;  7  East,  135 ;  2  Atk.  292,  482 ;  2  Anstr.  515,)  nor  in 
equity,  (2  Atk.  432,)  liable  to  the  payment  of  the  testator's  debts  in  respect 
of  the  land  devised.  The  heir  at  law  also  to  whom  the  land  descended 
might  have  defeated  the  creditor  of  his  ancestor  by  aliening  the  land  before 
suit  by  the  creditors,  (IF.  Wms.  777,)  although  in  eqaity  he  appears  to 
have  been  responsible  for  the  valne  of  the  land  sold.  {Id.  777,  431;  see 
1  Fonbl.  £q.  283.)  To  obviate  those  mischiefs  the  statate  8  &  4  Will.  & 
Mary,  c  14,  (made  perpetual  by  6  &  7  Will.  8,  c.  14,  and  extended  to 
Ireland  by  4  Anne,  c.  5,)  was  passed,  which  was  repealed  and  re-enacted  by 
'  the  above  act  with  additional  provisions  to  supply  some  omissions  in  the 
former  statute.  It  must,  however,  be  remembered,  that  the  statutes  of  3  &  4 
Will.  &  Mary,  c.  14,  and  47  Geo.  8,  c.  74,  are  still  in  force  as  to  persons 
who  died  before  the  16th  Jaly,  1880. 
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For  the  old  law  as  to  proceedings  against  the  heir  upon  the  hond  of  his 
ancestor,  as  to  alienation  of  assets  by  the  heir,  and  the  statates  of  fraadnlent 
devises,  see  further  the  notes  to  Jeffreson  v.  Morton  (2  Wms.  Sannd. 
12,  ed.  1871.) 

It  is  not  necessary  under  8  &  4  Will.  &  Mary,  c.  14,  as  it  is  nnder  the 
act  1 8  Eliz.  c.  6,  against  fraadnlent  conveyances,  that  the  devise  should  have 
been  made  with  the  intent  to  delay,  hinder  or  defraud  creditors.  (^Coope  t. 
Creftwell,  L.  R.,  2  Eq.  106.) 

The  statute  8  &  4  Will.  &  Mary,  c.  14,  was  confined  to  fraudulent  devises, 
and  therefore  fraudulent  conveyances,  whether  voluntary  or  not,  were  not 
within  it.  It  was  decided  that  if  a  man  made  a  conveyance  of  lands  in  his 
lifetime,  in  order  to  defraud  his  creditors,  and  died,  his  bond  creditors  had 
no  rfght  to  set  aside  the  conveyance;  for  the  statute  (it  is  said)  was  only 
designed  to  secure  such  creditors  against  any  imposition  which  might  be 
supposed  in  a  man's  last  sickness.  But  if  he  gave  away  his  estate  in  his 
lifetime,  this  prevented  the  descent  of  so  much  to  the  heir,  and  consequently 
took  away  their  remedy  against  the  heir,  who  was  liable  only  in  respect  of 
the  land  descended.  And  as  a  bond  is  no  lien  whatever  on  lands  in  the 
hands  of  the  obligor,  much  less  can  it  be  so  when  they  are  given  away  to  a 
stranger.  (Parslow  v.  Weedon,  1  Eq.  Abr.  149,  pi.  7;  1  Fonbl.  Eq.'286.) 
This  doctrine  was  much  questioned,  and  when  it  was  first  promulgated  gave 
much  dissatisfaction.  {Jones  v.  Marsh,  Forr.  64.)  Hence  it  has  been 
stated  that  voluntary  conveyances  of  lands  cannot  be  set  aside,  except  by 
creditors  who  have  reduced  their  debts  to  judgment  before  the  death  of  the 
party,  for  until  that  time  thev  constitute  no  lien  on  the  land.  (I  Fonbl.  Eq. 
ch.  4'. s.  12;  Gilb.  Lex  Praetona,  298, 294;  Colman  v. Croker,  1  Ves.  jun.  160. ) 

Under  18  Eliz.  c.  5,  fraudulent  conveyances  may  be  set  aside  by  creditors 
after  the  death  of  the  debtor.  (Lush  v.  Wilkinson,  5  Ves.  884.)  The  bill 
should  be  Hied  by  the  plaintiff  on  behalf  of  himself  and  all  other  unsatisfied 
creditors  of  the  deceased.  ( French  v.  French,  6  De  G.,  M.  &  G.  95 ; 
Richardson  v.  Smallwood,  Jac  562.)  And  it  seems  that  the  plaintiff  need 
not  have  obtained  judgment  for  his  debt.  {Rees  River  Company  v.  Ativellf 
L.  R.,  7  Eq.  347.) 


For  rmat&yUxg 
frauds  committed 
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2.  And  whereas  it  is  not  reasonable  or  just  that  by  the 
practice  or  contrivance  of  any  debtors  their  creditors  should  be 
defrauded  of  their  just  debts,  and  nevertheless  it  hath  often  so 
happened,  that  where  several  persons  having  by  bonds,  cove- 
nants or  other  specialties,  bound  themselves  and  their  heirs,  and 
have  afterwards  died  seised  in  fee  simple  of  and  in  manors, 
messuages,  lands,  tenements  and  hereditaments,  or  had  power 
or  authority  to  dispose  of  or  charge  the  same  by  their  wills  or 
testaments,  have,  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts;  for  remedying  of  which,  and  for  the  maintenance  of  just 
and  upright  dealing,  be  it  therefore  further  enacted,  that  all 
wills  and  testamentary  limitjitions,  dispositions  or  appointments, 
already  made  by  persons  now  in  being,  or  hereafter  to  be  made 
by  any  person  or  persons  whomsoever,  of  or  concerning  any 
manors,  messuages,  lands,  tenements  or  hereditaments,  or  any 
rent,  profit,  term  or  charge  out  of  the  same,  w.hereof  any  person 
or  persons,  at  the  time  of  his,  her  or  their  decease,  shall  be  seised 
in  fee  simple,  in  possession,  reversion  or  remainder,  or  have 
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power  to  dispose  of  (b)  the  same  by  his,  her  or  their  last  wills     11  ^^«  *  4^ 
or  testaments,  shall  be  deemed  or  taken  (only  as  against  such      ^  ^^^''  |» 

person  or  persons,  bodies  politic  or  corporate,  and  his  and  their  ^'     '  *    • 

heirs,  successors,  executors,  administrators  and  assigns,  and 
every  of  them  with  whom  the  person  or  persons  making  any 
such  wills  or  testaments,  limitations,  dispositions  or  appoint- 
ments, shall  have  entered  into  any  bond,  covenant  or  other  spe- 
cialty, binding  his,  her  or  their  heirs)  to  be  fraudulent  and 
clearly,  absolutely  and  utterly  void,  frustrate,  and  of  none 
effect ;  any  pretence,  colour,  feigned  or  presumed  consideration, 
or  any  other  matter  or  thing  to  the  contrary  notwithstanding. 

(&)  The  words  **  power  to  dispose  of  "  were  held  to  inclade  leasehold 
estates  pur  autre  vie^  and  therefore,  that  a  devise  of  them  was  void  against 
creditors.     (  Westfaling  y.  Westfaling^  3  Atk.  460,  466.) 

Sect.  2  of  8  &  4  Will.  &  Mary,  c.  14,  applies  to  devises  of  every  descrip- 
tion of  estate  legal  or  equitable.  And  by  sect.  3,  the  devisee  of  an 
equitable  estate  seems  to  be  made  liable  to  an  action  of  debt  by  the  creditors 
of  the  devisor.    (  Coope  v.  Orettwell,  L.  B.,  2  Ch.  121.) 
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3.  And,  for  the  means  that  such  creditors  may  be  enabled  to  Eimbiing  crediton 
recover  upon  such  bonds,  covenants  and  other  specialties,  be  it  bJiSSI'Jw!"^'* 
further  enacted,  that  in  the  cases  before  mentioned  every  such 
creditor  shall  and  may  have  and  maintain,  his,  her  and  their 
action  and  actions  of  debt  or  covenant  (c)  upon  the  said  bonds, 
covenants  and  specialties  against  the  heir  and  heirs  at  law  of 
such  obligor  or  obligors,  covenantor  or  covenantors,  and  such 
devisee  and  devisees,  or  the  devisee  or  devisees  of  such  first- 
mentioned  devisee  or  devisees  ( d)  jointly,  by  virtue  of  this 
act  («);  and  such  devisee  and  devisees  shall  be  liable  and  charge- 
able for  a  false  plea  by  him  or  them  pleaded,  in  the  same  man- 
ner as  any  heir  should  have  been  for  any  false  plea  by  him 
pleaded,  or  for  not  confessing  the  lands  or  tenements  to  him 
descended  {^f). 

(c)  By  Stat.  3  &  4  W.  &  M.  c.  14,  s.  3,  the  remedy  was  confined  to  8&4W.  &H. 
actions  of  debtj  and  it  was  decided  that  an  action  of  covenant  would  not  lie  ^  '*»  "^",^^^*® 
against  the  devisee  of  land  to  recover  damages  for  a  bi^each  of  covenant  •***®°* "  "***• 
entered  into  by  the  devisor.    (  Wilson  v.  Xnubley,  7  East,  128.) 

The  Stat.  3  &  4  W.  &  M.  c.  14,  only  applied  where  debt,  in  tne  ordinary  Dcbta  within  8  U 
sense  of  the  word,  existed  between  the  parties  in  the  lifetime  of  both.  B.,  as  4  w.  ft  M.  c  14. 
surety  for  J.,  became  party  to  an  indenture,  whereby  A.  leased  land  to  J., 
at  a  rent  payable  by  J.  for  a  term  determinable  on  A.'s  death;  and  B.  and 
J.  covenanted  jointly  and  severally  for  themselves  and  their  heirs  that  B. 
and  J.,  or  one  of  them,  or  their  heirs,  executors,  &c.,  should  pay  the  rent 
reserved,  and  also  a  further  rent  as  liquidated  damages,  if  the  land  were 
farmed  contrary  to  the  covenants  of  the  lease.  After  B.'s  death,  rents  of 
both  kinds  became  due :  it  was  held,  that  B.'s  devisees  were  not  liable, 
nnder  3  &  4  W.  &  M.  c.  14,  to  an  action  of  debt  for  any  of  the  sum  due. 
(Farley  v.  Bryant,  3  Ad.  &  £11.  839;  5  Nev.  &  M.  42.)  Damages  re- 
covered in  an  action  of  covenant,  brought  in  respect  of  breaches  of 
covenant,  happening  after  the  death  of  the  testator,  were  held  to  be  a  debt 
payable  out  of  his  real  estate,  nnder  a  charge  of  debts  in  his  wilL  {Morse 
V.  Tucker,  5  Hare,  79.) 

8.  H  H 
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Where  there  was  a  covenant  to  paj  an  annuity,  which  did  not  become  in 
arrear  till  after  the  testator's  death,  it  was  held,  that  the  arrears  of  the 
annuity  were  a  debt  within  3  &  4  W.  &  M.  c.  14.  {Jenkitis  v.  Briunty  6 
Sim.  603.)  So,  also,  where  a  testator  had  covenanted  in  his  son's  marriage 
settlement  for  the  payment  of  3,000Z.  during  his  life,  or  three  months  after 
his  decease.    {Coope  t.  Cresswell^  L.  R.,  2  Ch.  112.) 

(d)  The  remedy  is  here  extended  to  the  devisees  of  devisees.  (  West- 
faling  v.  Wettfaling^  3  Atk.  460.) 

{€)  Equity  followed  the  rule  of  law;  and  therefore,  in  a  bill  by  a 
specialty  creditor  against  a  devisee  under  the  3  &  4  W.  &  M.  c.  14,  it  was 
decided,  that  the  heir  at  law  ( if  any)  of  the  testator  was  a  necessary  party. 
( Gawler  v.  Wade,  1  P.  Wms.  99  ;  Warren  v.  Stawell,  2  Atk.  125.)  In 
arranging  the  funds  in  equity  between  the  heir  and  devisee,  it  is  settled 
that  assets  descended  to  the  heir  must  be  applied  to  pay  debts  before  lands 
can  be  charged  which  are  specifically  devised.  ( Chaplin  v.  Chaplin,  3 
F.  Wms.  367;  PowU  v.  Corbet,  3  Atk.  556.)  See  furtner,  as  to  the  order 
in  which  assets  are  applied  in  payment  of  debts,  the  note  to  3  &  4  Will.  4, 
c.  104,  »M<,  p.  479. 

(/)  If  in  an  action  by  a  bond  creditor  against  the  heir  of  an  intestate, 
the  latter  plead  a  false  plea,  the  Court  of  Chancery  will,  after  a  decree  ob- 
tained in  a  suit  by  another  creditor  for  the  administration  of  the  intestate's 
assets,  restrain  the  plaintiff  at  law  from  taking  out  execution  against  the 
assets,  but  not  from  proceeding  against  the  heir  personally.  XPrice  t. 
Evans  and  tvife,  4  Sim.  614.) 

In  an  action  of  debt  against  a  devisee  on  a  bond  of  his  testator,  in  which 
the  question  is,  whether  the  signature  of  the  testator  is  a  forgery  or  not,  a 
party  entitled,  under  the  testator's  will,  to  an  annuity  charged  on  his  real 
estate,  was  not  a  competent  witness  for  the  defendant.  (Bloor  v.  Davis, 
7  Mees.  &  W.  235.) 


devisee. 


Action  against  Devisee  only. 

If  there  Is  no  beir  4.  If  in  any  case  there  shall  not  be  any  heir  at  law  against 
may  temaS!^  whom,  jointly  with  the  devisee  or  devisees,  a  remedy  is  hereby 
tainedagainat the  given,  in  eveiy  such  case  every  creditor  to  whom  by  this  act 

relief  is  so  given  shall  and  may  have  and  maintain  his,  her  and 
their  action  and  actions  of  debt  or  covenant,  as  the  case  may  be, 
against  such  devisee  or  devisees  solely  ;  and  such  devisee  or  de- 
visees shall  be  liable  for  false  plea  as  aforesaid  {g), 

{g)  Where  the  obligor  of  a  bond,  having  devised  his  land,  died  before 
the  passing  of  the  stat.  11  Geo.  4  &  1  Will.  4,  c.  47,  it  was  held,  that  the 
specialty  creditor  could  not  maintain  an  action  against  the  devisee  alone, 
there  being  no  heir,  under  3  &  4  W.  &  M.  c.  14,  s.  3.  '{ Hunting  v.  Shel- 
drake, 9  Mees.  &  W.  266.    See  Qamler  v.  Wade^  1  P.  Wms.  100.) 


Xot  to  affect  Hml- 
tatloDS  for  Just 
debts  or  portions 
fur  children. 


Act  not  to  extend  to  Provisions  for  Payment  of  Debts, 

6.  Provided  always,  and  be  it  further  enacted,  that  where 
there  hath  been  or  shall  be  any  limitation  or  appointment,  de- 
vise or  disposition,  of  or  concerning  any  manors,  messuages, 
lands,  tenements  or  hereditaments,  for  the  raising  or  payment 
of  any  real  and  just  debt  or  debts,  or  any  portion  or  portions, 
sum  or  sums  of  money,  for  any  child  or  children  of  any  person, 
according  to  or  in  pursuance  of  any  marriage  contract  or  agrec- 
men  in  writing,  bona  fide  made  before  such  marriage,  the  same 
and  every  of  them  shall  be  in  full  force,  and  the  same  manors, 
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messuages,  lands*  tenements  and  hereditaments  shall  and  may     11  Geo.  4  ^ 
bo  holden  and  enjoyed  by  every  such  pei^on  or  persons,  his,  her      1  Will.  4, 
and  their  heirs,  executors,  administrators  and  assigns,  for  whom      g.  47, 8.  6. 
the  said  limitation,  appointment,  devise  or  disposition  was  made, 
and  by  his,  her  and  their  trustee  or  trustees,  his,  her  and  their 
heirs,  executors,  administi'ators  and  assigns,  for  such  estate  or 
interest  as  shall  be  so  limited  or  appointed,  devised  or  disposed, 
until  such  debt  or  debts,  portion  or  portions,  shall  be  raised,  paid 
and  satisfied,  anything  in  this  act  contained  to  the  contrary  not- 
withstanding (Ji), 


(A)  The  uniform  rule  is,  that  an  effectual  provision  by  will  for  payment  Provisions  for 
of  creditors  is  not  fraudulent  within  the  statute,  and  it  makes  no  difference  payment  of  debts 
whether  the  land  be  devised  to  trustees  to  sell,  or  descend  to  the  heir  charged  ^^^^  ^^^  *®*^ 
with  debts.  {Matthews  v.  Jonef^  2  Anstr.  515;  Bailey  v.  Ekins,  7  Yea.  323; 
Uarl  of  Bath  v.  Uarl  of  Bradford,  2  Ves.  sen.  590;  Plunk«t  v.  Penson,  2 
Atk.  292;  Shlphard  y.  Lntwidge,  8  Ves.  26:  Kidney  v.  Coussmaker,  12 
Ves.  154.)    But  if  the  devise  for  payment  of  debts  does  not  provide  for  it 
in  a  practicable  manner,  the  case  will  not  be  taken  out  of  the  statute. 
(Ifnghes  v.  Donlhen,  2  C!ox,  170;  2  Br.  C.  C.  614.)    A  devisee  of  all  the 
devisor's  lands  in  trust  to  sell  and  pay  all  the  testator's  debts  could  not  be 
sued  under  the  stat.  3  &  4  W.  &  M.  c.  14.  {Gott  v.  Atkithwn,  WiUes,  521; 
S.  C.y  Barnes,  164.) 

Where  a  testator  devised  his  real  estate  to  trustees  and  their  heirs,  upon 
trust  to  sell,  and  after  declaring  his  will  to  be  that  the  clear  money  arising 
from  such  sale  should  sink  into  and  become  part  of  his  personal  estate,  he 
gave  and  bequeathed  the  same  and  all  his  effects  whatsoever  to  the  same 
trustees,  their  executors  and  administrators,  upon  trust,  after  converting  the 
same  into  money,  and  paying  all  his  debts,  funeral  and  testamentary  ex- 
penses, to  pay  legacies,  and  dispose  of  the  residue:  it  was  held,  that  the 
devise  was  substantially  a  devise  of  the  real  estate  for  the  payment  of  all 
debts,  and  by  the  4th  section  of  the  stat.  3  &  4  W.  &  M.  c.  14,  good 
against  the  specialty  creditors,  and  converted  the  produce  into  equitable 
assets.  (Soames  v.  MobiTison,  1  Mylne  &  Keen,  600;  see  Barker  v.  Ma/y, 
9B.  &  C.  489.) 

Although  a  devise  for  payment  of  debts  by  rents  and  profits  is  out  of  the 
statute,  the  court  would  not  be  willing  to  adopt  the  limited  construction 
of  confining  it  to  annual  rents  and  profits;  but  would,  upon  a  devise  of  a 
gross  sum  out  of  rents  and  profits  for  that  purpose,  hold  that  the  testator 
intended  the  debts  to  be  paid  with  all  practicable  speed.  {Bootle  v.  Blundell, 
19  Ves.  528.)  And  a  direction  in  a  will  to  pay  simple  contract  before 
specialty  creditors  was  held  not  to  be  void,  as  it  was  within  the  exception 
in  the  Statute  of  Fraudulent  Devises  (^Miliar  v.  Jlorton,  Coop.  C.  C.  45J; 
but  a  devise  not  for  the  payment  of  debts  generally  would  not  be  within 
the  exception.  (3  Barnard.  304.)  Though  the  Statute  of  Fraudulent  De- 
vises will  prevent  a  devise  for  payment  of  legacies  fi-om  disappointing 
creditors  by  specialty,  it  would  not  prevent  a  devise  for  payment  of  debts 
generally  firom  letting  in  creditors  by  simple  contract  to  the  prejudice  of 
creditors  by  specialty.     (Kidney  v.  Coussmaker,  12  Ves.  154;  2  Atk.  104.) 

A  question  frequently  arises  as  to  what  amounts  to  a  charge  of  debts  upon  What  amonnts  to 
real  estate.  In  Graves  v.  Graves,  8  Sim.  43,  a  testator  directed  all  his  debts,  J^^Jf^'^Jg^taJJ" 
legacies  and  funeral  exi)enses  to  be  paid  as  soon  as  conveniently  might  be 
after  his  decease.  Afterwards  he  devoted  a  particular  estate  to  the  payment 
of  his  debts,  legacies  and  funeral  expenses,  in  aid  of  his  personal  estate,  and 
devised  the  rest  of  his  estates  to  his  children  in  strict  settlement :  it  was 
nevertheless  held,  that  all  his  real  estates  were  charged  with  his  debts.  (See 
Godolphifi  V.  Pennecky  2  Ves.  sen.  270;  Palmer  v.  Graves,  1  Keen,  546; 
Bmtre  v.  Ladii  Tarrington,  2  My.  &  Keen,  GOO;  Braithwaite  v.  Britain, 
1  Keen,  206;  Thomas  v.  BritneU,  2  Ves.  sen.  313;  Shan  v.  Borrer,  1  Keen, 
559.) 

A  mere  desire,  expressed  by  a  testator  in  his  will,  that  his  debts  shaU  be 
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paid,  creates  a  charge  od  his  real  estate  for  their  pajrment.  Bat  there  is  a 
distinction  between  the  expression  of  a  desire  that  all  debts  shall  be  paid, 
followed  by  a  gift  of  a  particalar  estate  for  their  payment,  and  a  general 
charge  of  the  real  estate  with  the  debts,  followed  by  a  particular  provision 
for  their  payment.  In  the  former  the  general  charge  is  qualified  and 
limited  to  the  particular  estate,  but  in  the  latter  it  is  not.  (  Wri^ley  v. 
Syketf  21  Beay.  837.) 

Where  a  testator  gives  a  general  direction  that  his  debts  shall  be  paid, 
this  amounts  to  a  charge  of  the  debts  generally  upon  the  real  estate,  at 
least  where  the  real  estate  is  afterwaids  disposed  of  by  the  wilL  But 
where  the  direction  that  the  debts  shall  be  paid,  is  coupled  with  a  direction 
that  they  must  be  paid  by  the  executor,  it  is  assumed  that  the  testator 
meant  that  the  debts  should  be  paid  only  out  of  the  property  which  by  law 
passes  to  the  executor.    ( Cook  v.  Dawton,  29  Beav.  123  ) 

See,  further,  as  to  what  amounts  to  a  charge  of  debts  upon  real  estate, 
2  Jarm.  Wills,  655  et  teq, ;  Hawk.  Wills,  282  ;  1  Scton,  311,  3rd  ed. ;  and 
Silk  y.  Prime  (notes),  2  White  &  Tudor,  L.  C.  Eq.  130. 


Heir  At  law  to  be 
Answerable  for 
debts,  altboagh  he 
in«y  sell  esUUe 
before  acUou 
brought. 


Bpedftlty  debts  no 
charge  on  the 


Heir  to  be  answerable  for  Value  of  Lands  aliened. 

6.  In  all  cases  where  anj  heir  at  law  shall  be  liable  to  pay 
the  debts  or  perforin  the  covenants  of  his  ancestors,  in  regard  to 
any  lands,  tenements  or  hereditaments  descended  to  him,  and 
shall  sell,  alien  or  make  over  the  same,  before  any  action 
brought  or  process  sued  out  against  him,  such  heir  at  law  shall 
be  answerable  for  such  debt  or  debts,  or  covenants,  in  an  action 
or  actions  of  debt  or  covenant,  to  the  value  of  the  said  lands  so 
by  him  sold,  aliened  or  made  over,  in  which  cases  all  creditors 
shall  be  preferred  as  in  actions  against  executora  and  adminis- 
trators; and  such  execution  shaU  be  taken  out  upon  any  judg- 
ment or  judgments  so  obtained  against  such  heir,  to  the  value  of 
the  said  lands,  as  if  the  same  were  his  own  proper  debt  or  debts; 
saving  that  the  lands,  tenements  and  hereditaments,  bona  fide 
aliened  before  the  action  brought,  shall  not  be  liable  to  such 
execution  (i). 

(i)  Debts  by  specialty  in  which  the  heirs  are  bound  constitnte  no  lien  or 
charge  upon  the  land,  either  in  the  hands  of  the  debtor  or  of  his  heir. 
(Richardton  v.  Horton^  7  Beay.  112;  Morley  t.  Morley^  5  De  G.,  M.  & 
G.  610.)  A.,  who  was  a  trader,  at  his  death,  indebted  by  specialty  and 
simple  contract,  devised  freehold  estates  to  his  son  in  fee.  The  son,  on 
his  marriage,  settled  the  estates  on  his  wife  and  children,  and  afterwards 
died :  it  was  held,  that  the  3  &  4  Will.  &  Mary,  c.  U,  and  47  Geo.  3, 
c.  74,  s.  2,  did  not  charge  the  real  assets,  descended  or  devised,  with  the 
ancestor's  debts,  but  made  the  heir  or  devisee  personally  liable  to  the 
value  of  the  assets,  and,  therefore,  that  the  son's  widow  and  children  were 
entitled  to  hold  the  estates  discharged  from  the  debts  of  the  father. 
(Spackman  v.  Timbrell,  8  Sim.  253.)  But  where  an  intestate's  real 
estate  descended  to  his  heiress,  and  marriage  articles  were  executed  by  her 
while  yet  an  infant  and  by  her  intended  husband  containing  a  covenant  by 
them  to  settle  tiie  descended  estate  on  the  issue  of  the  marriage,  it  was 
held  that  the  covenant  had  not  the  effect  of  withdrawing  the  real  estate 
from  the  claims  of  the  ancestor's  creditors  in  a  suit  subsequently  in- 
stituted by  them  for  payment  of  his  debts.  {Pimm  v.  Insall^  1  Mac.  & 
Gor.  449;  7  Hare,  193.)  By  taking  proper  proceedings  the  specialty 
creditors  may  obtain  payment  out  of  the  descended  or  devised  estates  in  the 
hands  of  the  heir  or  devisee ;  but  if  such  proceedings  are  not  taken,  the 
heir  or  devisee  may  alienate,  and  in  the  hands  of  the  idienee  the  land  is  not 
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liable,  though  the  heir  or  devisee  remains  personally  liable,  to  the  extent  11  Geo,  4  ^ 
of  the  value  of  the  land  alienated.    {Jiichardso-n  v.  Hort(yn^  7  Beav.  112.)       1  Will,  4, 

Simple  contract  debts  are  not  charged  upon  a  deceased  debtor's  realty  by  o.  47,  9.  6. 
3  &  4  Will.  4,  c.  104.    (See^fl*f.) 


An  heir  taking  lands  by  descent  is  liable  for  his  ancestor's  debts  no  Extent  of  iiAbiiftj 
further  than  the  valne  of  the  land  descended  ;  therefore  if  the  heir  pay  his  ®'  ^^  ^  debts, 
ancestor's  debts  to  the  valne  of  the  land  descended,  he  may  hold  the  land 
discharged  from  the  other  debts  of  the  ancestor.  {Buckley  v.  Nightingale^ 
1  Str.  655;  Horn  v.  Horn,  2  Sim.  &  S.  448;  see  8  Sim.  259.)  fint  a  plea 
by  an  heir  to  an  action  on  his  ancestor's  bond,  that  he  claims  to  retain  a 
certain  sum  for  money  laid  out  in  repairingthe  premises  descended,  cannot 
be  supported  (Shetebvorth  v.  Neville,  1  T.  R.  464),  although  it  may  be 
otherwise  if  the  repairs  were  necettxary,  (Ih.  See  ffill  v.  Maurice,  1  De 
6.  &  Sm.  214.)  The  case  of  an  heir  at  law  is  not  like  that  of  a  trustee  for 
the  payment  of  debts ;  the  latter  cannot  applv  the  rents  and  profits  to  his 
own  use,  which  must  go  in  diminution  of  the  just  debts;  but  an  heir  at  law 
is  entitled  to  the  rents  until  judgment  is  given  against  him.  (1  T.  R.  467.) 
A  specialty  creditor  has  the  same  right  under  the  bankruptcy  of  the  heir 
of  the  debtor,  as  if  he  had  not  become  bankrupt,  and  may  therefore  follow 
the  real  assets  or  their  specific  produce  in  the  hands  of  the  assignees.  {Eso 
parte  Morton,  6  Ves.  449.) 

Where  a  testator  covenanted  for  the  payment  of  3,000/.  during  his  life  or  BonA  flde  alieoa- 
within  three  months  after  his  death,  and  died  having  devised  realty  to  ^°* 
trustees  in  trust  for  A.  for  life  with  remainders  over,  and  the  trustees 
conveyed  the  estate  to  new  trustees,  and  A.  mortgaged  his  life  interest ;  it 
was  held  (under  3  &  4  W.  &  M.  c.  14,  si  3),  that  after  the  death  of  the 
testator  an  action  of  debt  would  lie  on  the  covenant  against  the  trustees 
under  the  will  and  the  heir,  and  execution  would  be  thus  obtained  against 
the  land ;  and  that  the  conveyance  to  new  trustees  was  not  such  an  idiena- 
tion  as  would  (under  3  &  4  W.  &  M.  c.  14,  s.  7)  prevent  the  action;  nor  was 
the  mortgage  by  the  tenant  for  life  such  an  alienation,  though,  s&mhle,  a 
court  of  equity  would  protect  the  mortgaged  interest  against  execution. 
iCoope  V.  Oretsnell,  L.  R.,  2  Ch.  112.) 


Plea  by  Heir. 

7.  Provided  always,  and  be  it  further  enacted,  that  where  anj  where  an  acUon 
action  of  debt  or  covenant  upon  any  specialty  is  brought  against  SgaiMtttielJcir!*' 
the  heir,  he  may  plead  riens  per  descent  at  the  time  of  the  ^^  ™v  ^S^ 
original  writ  brought  or  the  bill  filed  against  him,  any  thing  here-  '  •"*  p**  ****^ 
in  contained  to  the  contrary  notwithstanding ;  and  the  plaintiff 
in  such  action  may  reply  that  he  had  lands,  tenements  or  here- 
ditaments from  his  ancestor  before  the  original  writ  brought  or 
bill  filed ;  and  if,  upon  the  issue  joined  thereupon,  it  be  found 
for  the  plaintiff,  the  jury  shall  inquire  of  the  value  of  the  lands, 
tenements  or  hereditaments  so  descended,  and  thereupon  judg- 
ment shall  be  given  and  execution  shall  be  awarded  as  aforesaid; 
but  if  judgment  be  given  against  such  heir  by  confession  of  the 
action,  without  confessing  the  assets  descended,  or  upon  demurrer 
or  nihil  dicit,  it  shall  be  for  the  debt  and  damage,  without  any 
writ  to  inquire  of  the  lands,  tenements  or  herecUtaments  so  de- 
scended {j). 

(J)  In  an  action  against  an  heir  or  devisee  (see  Com.  Dig.  Pleader  (2  E)), 
the  defendant  may  not  only  plead  any  matter  which  might  have  been  pleaded 
by  the  ancestor  or  devisor,  but  may  also  deny  the  character  in  which  he  is 
sued ;  or  admitting  it,  may  plead  that  he  has  nothing  hy  descent  or  by  devise, 
either  generally  (/6.)  or  specially;  viz.  that  he  has  nothing  but  a  reversion 
after  an  estate  for  life  or  years  (Com.  Dig.  Pleader  (2  R  3)),  or  that  he  has 
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paid  debts  of  an  equal  or  superior  degree,  to  the  amount  of  the  assets  de- 
scended or  devised,  or  that  he  retains  the  assets  to  satisfy  his  owh  debt  of 
equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to  third  person. 
{Ih.;  1  Chitty  on  Tleading,  4th  ed.  431,  432;  2  Ih.  468—470;  3  lb.  973, 
974 ;  Selw.  N.  P.  Debt,  s.  6 ;  2  Saund.  R.  7,  n.  4.)  To  debt  against  heirs  on 
the  bond  of  their  ancestors,  the  defendants  pleaded  non  est  factum^  per 
frandem  and  riem  per  descent;  and  the  plaintiff  replied,  that  after  the 
death,  &c.,  and  before  the  commencement  of  the  suit,  the  defendants  had 
lands,  &c.,  by  descent,  &c. :  it  was  held,  that  this  was  a  replictition  under 
the  statute  3  &  4  Will.  &  Mary,  c.  14,  s.  6,  and  that  the  jury,  having  found 
that  lands  descended,  ought  to  have  assessed  the  value  of  those  lauds. 
{Jirown  v.  Straker,  1  Cr.  &  Jer.  583. ) 

By  the  Knles  of  Pleading,  made  in  pursuance  of  the  Common  Law 
Procedure  Act,  1862,  it  is  (amongst  other  things)  provided,  that  in  actions 
on  specialties  and  covenants  the  ])lca  of  fwn  est  /actum  shall  operate  as  a 
denial  of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  other 
defences  shall  be  specially  pleaded,  including  matters  which  make  the 
deed  absolutely  void,  as  well  as  those  which  make  it  voidable.  The  plea 
of  nil  debet  shall  not  be  allowed  in  any  action.  (1  KU.  &  Bl.  App. 
XXX.) 


DeviBees  to  be 
l>able  the  same  as 
bein  at  law. 


Devisees  to  be  liable  like  Heirs. 

8.  Provided  always,  and  be  it  further  enacted,  that  all  and 
every  the  devisee  and  devisees,  made  liable  by  this  act,  shall  bo 
liable  and  chargeable  in  the  same  manner  as  the  heir  at  law  by 
force  of  this  act,  notwithstanding  the  lands,  tenements  or  here- 
ditaments to  him  or  them  devised  shall  be  aliened  before  the 
action  brought. 


Traders*  estates 
shall  be  aascts  to 
be  adralnlKtered 
in  courts  of 
equity. 


Traders'  Estates  liable  to  Simple  Contract  Debts. 

9.  From  and  after  the  passing  of  this  act,  where  any  person 
being,  at  the  time  of  his  death,  a  trader  w^ithin  the  true  intent 
and  meaning  of  the  laws  relating  to  bankrupts,  shall  die  seised 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements  or 
bereditaments,  or  other  real  estate,  whicb  he  shall  not  by  his 
last  will  have  charged  with  or  devised  subject  to  or  for  the  pay- 
ment of  his  debts,  and  which  would  be  assets  for  the  payment 
of  his  debts  due  on  any  specialty  in  which  the  heirs  were  bound, 
the  same  shall  be  assets  to  be  administered  in  courts  of  equity 
for  the  payment  of  all  the  just  debts  of  such  person,  as  well  debts 
due  on  simple  contract  as  on  specialty;  and  that  the  heir  or 
heirs  at  law,  devisee  or  devisees  of  such  debtor,  and  the  devisee 
or  devisees  of  such  first-mentioned  devisee  or  devisees,  shall  be 
liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  simple  contract 
or  by  specialty,  as  they  are  liable  to  at  the  suit  of  creditors  by 
specialty,  in  which  the  heirs  were  bound:  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity,  under  and  by 
virtue  of  this  provision,  all  creditors  by  specialty,  in  which  the 
heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  duo 
to  them  before  any  of  the  creditors  by  simple  contract  or  by 
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specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any     H  Geo,  4  Jf" 
part  of  their  demands  {k),  ^  ^^^^'  *> 

(*)  This  section  of  the  act  corresponds  verbatim  with  the  statate  47 

Geo.  3,  sess.  2,  c.  74.  In  the  constmction  of  that  act  it  was  held,  that  a 
party  to  come  within  it  mast  have  been  a  trader  at  his  death.  (^Keene  r. 
Jlile^,  3  Mer.  436;  Hltchoa  y.  Bennetty  4  Mad.  180.) 

A  bankrupt  being  entitled  to  one-third  part  of  freehold  property  in  his 
own  right,  and  to  another  third  as  heir  at  law  to  his  brother,  deposited  the 
title-deeds  of  the  property  with  his  bankers  to  secure  advances.  The  per- 
sonal property  of  the  brother,  who  was  a  trader  subject  to  the  bankrupt  law, 
was  insufficient  to  discharge  his  debts,  and  therefore  his  third  of  this  pro- 
perty was,  under  this  section,  assets  for  payments  of  his  debts:  it  was  held, 
nevertheless,  that  the  lien  of  the  bank  extended  to  the  two-thirds  of  the 
estate,  in  preference  to  any  claims  of  the  brother's  creditors.  (^Ex  parte 
Haine,  1  Mont.,  D.  &  G.  492.) 

See  further  as  to  this  section,  the  note  to  8  &  4  Will.  4,  c.  104,  post. 


Parol  not  to  demur, 

10.  From  and  after  the  passing  of  this  act,  where  any  action,  in  actions  by  or 
suit,  or  other  proceeding  for  the  payment  of  debts,  or  any  other  JSoirtiaUnot ^* 
purpose,  shall  be  commenced  or  prosecuted  by  or  against  any  demur, 
infant  under  the  age  of  twenty-one  years,  either  alone  or  toge- 
ther with  any  other  person  or  persons,  the  parol  shall  not  demur, 
but  such  action,  suit,  or  other  proceeding  shall  be  prosecuted 
and  carried  on  in  the  same  manner  and  as  eflectually  as  any 
action  or  suit  could  before  the  passing  of  this  act  be  carried  on 
or  prosecuted  by  or  against  any  infant,  where,  according  to  law, 
the  parol  did  not  demur  (/). 

(J)  When  in  an  action  or  suit  the  plaintiff  or  defendant  is  an  infant,  in  Demurrer  of  the 
many  cases  either  party  may  suggest  the  nonage  of  the  infant,  and  pray  that  P*"^^  **  ^^• 
the  proceedings  may  be  deferred  till  his  full  age,  or  (in  the  legal  phrase) 
that  the  infant  may  have  his  age,  and  that  the  parol  may  demur;  that  is, 
that  the  pleadings  may  be  stayed  ;  and  then  they  shall  not  proceed  till  his 
full  age,  unless  it  be  apparent  that  he  cannot  be  prejudiced  thereby.  (3  BI. 
Comm.  300 ;  2  Inst.  257,  291.)  But  this  privilege  was  always  confined  to 
an  infant  heir,  to  whom  lands  had  come  by  descent  from  the  specialty  debtor, 
and  did  not  extend  to  an  infant  devisee  who  was  sued  for  a  specialty  debt 
under  3  &  4  Will.  &  Mary,  c.  14.    (Flasket  v.  Beehy,  4  East,  485.) 

In  equity  the  parol  demurred  in  those  cases  only  in  which  it  would  have  Demurrer  of  the 
demurred  at  law.     (Priee  v.  Carver,  3  M.  &  Cr.  162.     See  Lechmere  v.  parol  in  equity. 
Brazier,  2  Jac.  &  W.  187 ;  Scarth  v.  Cotton,  Jac.  635,  n.)    But  all  cases  Cues  In  which  a 
of  foreclosure  and  partition,  and  all  others  in  which  a  conveyance  was  <^  was  given  to 
required  from  an  heir,  except  those  in  which  the  parol  would  demur  at  law,  tlSirng  twenty- 
were  cases  in  which  a  day  was  given  in  equity  to  the  infant  after  attaining  one  to  show  cause 
twenty-one,  to  show  cause  against  the  decree.    (Price  v.  Carver,  8  M.  &  against  decree. 
Cr.  163.) 

By  the  above  section  the  demurrer  of  the  parol  has  been  abolished,  both  Present  law. 
in  actions  at  law  and  snits  in  equity  to  enforce  payment  of  debts.  In 
consequence  of  the  power  given  by  sect.  11,  the  provision  giving  an  infant 
a  day  to  show  cause  was  omitted  in  decit;es  in  equity  for  the  sale  of  estates 
for  the  payment  of  debts.  And  it  seems  now  that  in  all  cases  where  a 
conveyance  is  required  from  an  infant,  13  &  14  Vict.  c.  60,  s.  30  (post) 
applies,  and  it  is  no  longer  necessary  to  insert  in  the  decree  the  direction 
giving  the  infant  a  day  to  show  cause  after  he  shall  have  attained  twenty- 
one.     (Daniell,  Ch.  Pr.  151,  5th  ed.) 

In  the  cft.He  of  a  legal  foreclosure,  it  appears  that  it  is  still  necessary  to  jjcgal  foraclosnie. 
insert  in  the  decree  a  clause  allowing  the  infant  six  months  after  he  comes 
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paid  debts  of  an  ecjaal  or  superior  degree,  to  tho  amount  of  tbe  assets  de- 
scended or  devised,  or  that  ho  retains  the  assets  to  siitisfy  his  own  debt  of 
equal  or  superior  dejrree,  or  debts  of  a  sni»erior  degree  due  to  third  person. 
(Ih.;  1  Chitty  on  Tleadiug,  4th  ed.  431,  432;  2  Ih.  468—470;  3  /*.  973, 
974 ;  Selw.  N.  P.  Debt,  s.  6 ;  2  Saund.  R.  7,  n.  4.)  To  debt  against  heirs  on 
tlie  bond  of  their  ancestors,  the  defendants  pleaded  non  est  factum^  per 
fraudem  and  riens  per  descent;  and  the  plaintiff  replied,  that  after  tho 
death,  &e.,  and  before  the  commencement  of  tho  suit,  the  defendants  had 
lands,  &c.,  by  descent,  &c. :  it  was  held,  that  this  was  a  replication  under 
the  statute  3  &  4  Will.  &  Mary,  c.  1 4,  s.  6,  and  that  the  jury,  having  found 
that  lands  descended,  ought  to  have  assessed  the  value  of  those  lauds. 
{Jirown  V.  Strakery  1  Cr.  &  Jer.  583.) 

By  the  Hules  of  Pleading,  made  in  pursuance  of  the  Common  Law 
Procedure  Act,  1852,  it  is  (amongst  other  things)  i)rovided,  that  in  actions 
on  specialties  and  covenants  the  {ilea  of  nan  est  factvm  shall  operate  as  a 
denial  of  the  execution  of  the  deed  in  ]M)int  of  fact  only,  and  all  other 
defences  shall  be  si)ecially  pleaded,  including  matters  which  make  tlie 
deed  absolutely  void,  as  well  as  those  which  make  it  voidable.  The  plea 
of  nil  debet  shall  not  be  allowed  in  any  action.  (1  £1L  &  Bl.  App. 
XXX.) 


DevlMMtobe 
liable  the  some  as 
beln  at  law. 


Devisees  to  be  liable  like  Heirs, 

8.  Provided  always,  and  be  it  further  enacted,  that  all  and 
every  the  devisee  and  devisees,  made  liable  by  this  act,  shall  be 
liable  and  chargeable  in  the  same  manner  as  the  heir  at  law  by 
force  of  this  act.  notwithstanding  the  lands,  tenements  or  here- 
ditaments to  him  or  them  devised  shall  be  aliened  before  the 
action  brought. 


Traders'  estates 
shall  be  assets  to 
be  admlnlKtcred 
in  coarts  of 
equity. 


Traders'  Estates  liable  to  Simple  Contract  Debts. 

9.  From  and  after  the  passing  of  this  act,  where  any  person 
being,  at  the  time  of  his  death,  a  trader  within  the  true  intent 
and  meaning  of  the  laws  relating  to  bankrupts,  shall  die  seised 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements  or 
hereditaments,  or  other  real  estate,  which  he  shall  not  by  his 
last  will  have  charged  with  or  devised  subject  to  or  for  the  pay- 
ment of  his  debts,  and  which  would  be  assets  for  the  payment 
of  his  debts  due  on  any  specialty  in  which  the  heirs  were  bound, 
the  same  shall  be  assets  to  be  administered  in  courts  of  equity 
for  the  payment  of  all  the  just  debts  of  such  person,  as  well  debts 
due  on  simple  contract  as  on  specialty ;  and  that  the  heir  or 
heirs  at  law,  devisee  or  devisees  of  such  debtor,  and  the  devisee 
or  devisees  of  such  first-mentioned  devisee  or  devisees,  shall  be 
liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  simple  contract 
or  by  specialty,  as  they  are  liable  to  at  the  suit  of  creditors  by 
specialty,  in  which  the  heirs  were  bound:  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity,  under  and  by 
virtue  of  this  provision,  all  creditors  by  specialty,  in  which  tho 
heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  duo 
to  them  before  any  of  the  creditors  by  simple  contract  or  by 
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specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any     H  Oeo.  4  ^ 
part  of  their  demands  {k),  ^  at*^^* o * 

(A)  This  section  of  the  act  corresponds  verbatim  with  the  statute  47 

Geo.  3,  sess.  2,  c.  74.  In  the  constraction  of  that  act  it  was  held,  that  a 
party  to  come  within  it  must  have  been  a  trader  at  his  death.  {Keens  r. 
Jlilei/,  3  Mer.  436;  Hitchon  y.  Bennett,  4  Mad.  180.) 

A  bankrupt  being  entitled  to  one-third  part  of  freehold  property  in  his 
own  right,  and  to  another  third  as  heir  at  law  to  his  brother,  deposited  the 
titlc'deeds  of  the  property  with  his  bankers  to  secnre  advances.  The  per- 
BoDal  property  of  the  brother,  who  was  a  trader  subject  to  the  bankrupt  law, 
was  insufficient  to  discharge  his  debts,  and  therefore  his  third  of  this  pro- 
perty was,  under  this  section,  assets  for  payments  of  his  debts:  it  was  held, 
nevertheless,  that  the  lien  of  the  bank  extended  to  the  two-thirds  of  the 
estate,  in  preference  to  any  claims  of  the  brother's  creditors.  {Eao  parte 
liaine,  1  Mont.,  D.  &  G.  492.) 

See  further  as  to  this  section,  the  note  to  8  &  4  Will.  4)  c.  104,  post. 


Parol  not  to  demur, 

10.  From  and  after  the  passing  of  this  act,  where  any  action,  in  actions  by  or 
suit,  or  other  proceeding  for  the  payment  of  debts,  or  any  other  JSoirimUBot ^* 
purpose,  shall  be  commenced  or  prosecuted  by  or  against  any  demur, 
infant  under  the  age  of  twenty -one  years,  either  alone  or  toge- 
ther with  any  other  person  or  persons,  the  parol  shall  not  demur, 
but  such  action,  suit,  or  other  proceeding  shall  be  prosecuted 
and  carried  on  in  the  same  manner  and  as  eflectually  as  any 
action  or  suit  could  before  the  passing  of  this  act  be  carried  on 
or  prosecuted  by  or  against  any  infant,  where,  according  to  law, 
the  parol  did  not  demur  (/). 

(J)  When  in  an  action  or  suit  the  plaintiff  or  defendant  is  an  infant,  in  Demarrer  of  the 
many  cases  either  party  may  suggest  the  nonage  of  the  infant,  and  pray  that  P*"^^  ^  ^^* 
the  proceedings  may  be  deferred  till  his  full  age,  or  (in  the  legal  phrase) 
that  the  infant  may  have  his  age,  and  that  the  parol  may  demur;  that  is, 
that  the  pleadings  may  be  stayed  ;  and  then  they  shall  not  proceed  till  his 
full  age,  unless  it  be  apparent  that  he  cannot  be  prejudiced  thereby.  (3  Bl. 
Comm.  300 ;  2  Inst.  257,  201.)  But  this  privilege  was  always  confined  to 
an  infant  heir,  to  whom  lands  had  come  by  descent  from  the  specialty  debtor, 
and  did  not  extend  to  an  infant  devisee  who  was  sued  for  a  specialty  debt 
under  8  &  4  Will.  &  Mary,  c.  14.    (Flasket  v.  Beehy,  4  East,  485.) 

In  equity  the  parol  demurred  in  those  cases  only  in  which  it  would  have  Demnncr  of  the 
demurred  at  law.     {Price  v.  Carrer,  3  M.  &  Cr.  162.     See  Lechmere  v.  I»roi  in  equity. 
lirasier,  2  Jac.  &  W.  187 ;  Scarth  v.  Cotton,  Jac.  635,  n.)    But  all  cases  Cases  in  which  a 
of  foreclosure  and  partition,  and  all  others  in  which  a  conveyance  was  <*•>'  was  given  to 
required  from  an  heir,  except  those  in  which  the  parol  would  demur  at  law,  JJiSJig  twenty- 
were  cases  in  which  a  day  was  given  in  equity  to  the  infant  after  attaining  one  to  show  canse 
twenty-one,  to  show  cause  against  the  decree.     {Price  v.  Carver,  8  M.  &  against  decree. 
Cr.  163.) 

By  the  above  section  the  demurrer  of  the  parol  has  been  abolished,  both  Present  law. 
in  actions  at  law  and  suits  in  equity  to  enforce  pavment  of  debts.  In 
consequence  of  the  power  given  by  sect.  11,  the  provision  giving  an  infant 
a  day  to  show  cause  was  omitted  in  decix^es  in  equity  for  the  sale  of  estates 
for  the  payment  of  debts.  And  it  seems  now  that  in  all  cases  where  a 
conveyance  is  required  from  an  infant,  13  &  14  Vict.  c.  60,  s.  30  (post) 
api^lics,  and  it  is  no  longer  necessary  to  insert  in  the  decree  the  direotion 
giving  the  infant  a  day  to  show  cause  after  he  shall  have  attained  twenty- 
one.     ( Daniel  1,  Ch.  Pr.  161,  5th  ed.) 

In  the  cnae  of  a  legal  foreclosure,  it  appears  that  it  is  still  necessary  to  i,«gai  foncioeim. 
insert  in  the  decree  a  clause  allowing  the  infant  six  months  after  he  comes 
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of  age  to  show  caase  against  the  decree.  ( Price  r.  CarreVf  3  M.  &  Cr. 
157;  Sckolefield  ▼.  HeaJieU,  7  Sim.  669;  Poftys  t.  AfansjUld,  6  Sim.  637; 
Clinton  v.  Bernard,  Dru.  287 ;  JF'lood  r.  Sutton,  3  Ir.  Eq.  340 ;  Daniell, 
Cai.  Pr.  151;  Fisher  on  Mortgages,  1018—1024.) 

Where  a  decree  has  been  made  against  an  in&mt  defendant  who  pat  in . 
the  common  answer  by  his  gnardian,  the  general  role  is,  that  such  defendant 
on  coming  of  age  has  the  privilege  of  putting  in  a  new  answer,  stating  a 
different  case,  and  of  going  into  evidence  in  support  of  that  case.  This 
privilege  does  not  extend  to  foreclosore  suits.  {JCeltall  t.  KeUall,  2  M.  & 
keen,  409.) 

After  a  decree  and  order  on  farther  directions  in  a  suit  by  creditors,  the 
plaintiffs  discovered  that  there  was  an  infant  tenant  in  tail  of  the  deceased's 
real  estates  in  existence,  who  was  bom  prior  to  the  filing  of  the  bill.  On 
the  hearing  of  a  supplemental  snit,  bj  which  the  infant  was  first  bronght 
before  the  court,  the  accounts  were  directed  to  be  taken  over  again  as  against 
the  infant,  with  liberty  to  the  master  to  adopt  anj  of  the  accounts  before 
taken,  if  he  should  find  it  beneficial  to  the  infant  so  to  do.  (Baillie  v. 
Jaekion,  10  Sim.  167.    See  Finch  v.  Finch,  W.  N.  1869,  p.  191.) 


Intents  to  maks 
eonveTanoM 
niider  order  of 
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11.  Where  any  suit  hath  been  or  shall  be  instituted  in  anj 
court  of  equity,  for  the  payment  of  any  debts  of  any  person  or 
persons  deceased,  to  which  their  heir  or  heirs,  devisee  or  devi- 
sees, may  be  subject  or  liable,  and  such  court  of  equity  shall 
decree  the  estates  liable  to  such  debts,  or  any  of  them,  to  be  sold 
for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the  in- 
fancy of  any  such  heir  or  heirs,  devisee  or  devisees,  an  imme- 
diate conveyance  thereof  cannot,  as  the  law  at  present  stands, 
be  compelled,  in  every  such  case  such  court  shall  direct,  and,  if 
necessary,  compel  such  infant  or  infants  to  convey  such  estates 
so  to  be  sold  (by  all  proper  assurances  in  the  law)  to  the  pur- 
chaser or  purchasers  thereof,  and  in  such  manner  as  the  said 
court  shall  think  proper  and  direct ;  and  every  such  infant  shall 
make  such  conveyance  accordingly ;  and  every  such  convey- 
ance shall  be  as  valid  and  efifectual  to  all  intents  and  purposes 
as  if  such  person  or  persons,  being  an  infant  or  infants,  was  or 
were  at  the  time  of  executing  the  same  of  the  full  age  of 
twenty-one  years  (m). 

(ffi)  An  application  under  this  section  for  an  Infant  heir  or  derisee  to 
convey  must  be  made  by  petition,  and  not  by  motion.  (Anon.,  1  Y.  &  Coll. 
75.)  An  infant  devisee  in  tail  may  be  ordered  to  convey  under  this  section 
{Penny  v.  Pretor^  9  Sim.  136);  and  the  conveyance  must  be  made  by  the 
proper  assurance  which  by  law  is  now  required  for  a  tenant  in  tail.  {Rod- 
cliff e  v.  Series,  1  Keen,  130.)  This  section  of  the  act  extends  to  a  case 
where  the  decree  for  sale  of  the  estate  was  made  prior  to  the  act.  (  Chapman 
V.  Tennant^  2  Rnss.  &  Mylne,  74.)  Where  a  testator  devised  his  estate  to 
two  persons  as  tenants  in  common  in  fee,  and  one  of  them  died  after  the 
testator,  leaving  an  infant  heir;  in  a  creditor's  snit,  after  a  decree  for  sale 
of  the  estate,  the  infant  heir  was  ordered  to  join  in  the  conveyance  to  the 
purchaser  under  this  section  of  the  act.  [Brook  v.  Smith,  2  Russ.  &  Mylne, 
73.)  A  conveyance  by  an  infant  under  this  section  passes  only  such  interest 
as  the  infant,  it  of  full  age,  might  pass.  (Heming  v.  Archer,  8  Beav.  294.) 
Orders  under  this  section  will  be  found.  Set.  825 ;  see  note  to  sect.  12. 
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12.  Where  any  lands,  tenements,  or  hereditament,  hath  been     C'  47,  *.  12. 
or  shall  be  devised  in  settlement  by  any  person  or  persons,  whose  p        j^T~ 
estate  nnder  this  act,  or  by  law,  or  by  his  or  their  will  or  wills,  ufe  interost  umy 
shall  be  liable  to  the  payment  of  any  of  his  or  their  debts,  and  JSJ^^S  to'w-" 
by  snch  devise  shall  be  vested  in  any  person  or  persons  for  life  dered  to  be  sold, 
or  other  limited  interest,  with  any  remainder,  limitation,  or  gift 
over,  which  may  not  be  vested,  or  may  be  vested  in  some  per- 
son or  persons  from  whom  a  conveyance  or  other  assurance  of 
the  same  cannot  be  obtained,  or  by  way  of  executory  devise, 
and  a  decree  shall  be  made  for  the  sale  thereof  for  the  payment 
of  such  debts  or  any  of  them,  it  shall  be  lawful  for  the  court  by 
whom  such  decree  shall  be  made,  to  direct  any  such  tenant  for 
life,  or  other  person  having  a  limited  interest,  or  the  first  exe- 
cutory devisee  thereof,  to  convey,  release,  assign,  surrender,  or 
otherwise  assure  the  fee  simple,  or  other  the  whole  interest  or 
interests  so  to  be  sold,  to  the  purchaser  or  purchasers,  or  in  such 
manner  as  the  said  court  shall  think  proper ;  and  every  such 
conveyance,  release,  surrender,  assignment,  or  other  assurance, 
shall  be  as  effectual  as  if  the  person  who.  shall  make  and  exe- 
cute the  same  were  seised  or  possessed  of  the  fee  simple  or  other 
whole  estate  so  to  be  sold  (»). 

(n)  It  had  been  decided  that  where  it  is  necessary  to  resort  to  the  real  Mortgages  maj  b« 
assets  of  a  deceased  debtor  for  payment  of  his  debts,  the  court  might  direct  "uuie  as  well  at 
the  money  to  be  raised  by  mortgage  instead  of  sale,  and  might  also  direct  the  ^^^^ 
infant  heir  or  devisee  oi  the  debtor  to  convey  the  estate  to  the  mortgagee. 
{Holme  V.  Williamty  8  Sim.  657.)  In  Smethurtt  v.  Longmorth  (7  I^w  J., 
N.  S.,  Chanc.  18),  it  was  held  that  the  conrt  was  not  authorized  to  direct  a 
mortgage  of  an  infant's  estate  for  payment  of  the  ancestor's  debts.    By 
2  &  3  Vict  c.  60,  the  provisions  of  sects.  11  and  12  are  extended  to 
authorize  mortgages  as  well  as  sales  of  estates. 

A  decree  having  been  made  in  a  creditor's  suit  for  sale  of  part  of  the  real  section  applies  to 
estate,  and  a  sale  having  taken  place  of  freeholds  and  copyholds,  on  a  peti-  copyholds, 
tion  under  this  act  that  the  tenant  for  life  might  convey  and  surrender  to 
the  purchaser,  the  same  was  ordered,  notwithstanding  that  the  stat.  8  &  i. 
Will.  4,  c.  104  (making  copyhold  estate  assets  for  the  payments  of  simple 
contract  and  specialty  debts^,  was  passed  subsequently,  the  words  of  the 
former  act  having  a  prospective  operation.  {Branch  v.  Browne,  17  L.  J., 
Ch.  435 ;  2  De  G.  &  Sm.  299.) 

A  testator  devised  real  estates  to  trustees  to  pay  debts,  and  to  convey  the  ConvoTaxiceB 
real  estate,  subject  to  such  debts,  to  his  son  upon  marriage  in  strict  settle-  ^^^ex  this  section, 
ment    The  trustees  accordingly  conveyed  the  estate  to  the  testator's  son 
for  life,  with  remainder  in  strict  settlement :  it  was  held,  that  the  son  could 
convey  the  legal  estate  under  this  section.    {Cheese  ▼.  Cheese,  15  L.  J., 
Ch.  28.) 

This  section  does  not  apply  to  a  case  where  an  estate  is  devised  to  a 
trustee  during  the  life  of  the  cestui  que  trust,  with  remainder  over,  and  by 
the  disclaimer  of  the  trustee  the  legal  estate  descended  on  the  heir.  ( Hemiftg 
V.  Archer,  7  Beav.  515;  8  Beav.  294.)  An  estate  was  sold  to  a  party  to  a 
suit  for  payment  of  the  testator's  debts,  and  which  by  the  disclaimer  of  a 
trustee  was  vested  in  the  heir  jmr  autre  vie,  with  legal  remainder  to  the 
children  of  A.  (who  was  living)  as  tenants  in  common.  The  purchase- 
money  was  in  court  It  was  held,  that  no  effective  conveyance  could  be 
made  under  the  act  until  the  class  of  children  had  been  determined,  by  the 
death  of  A.     (Heming  v.  Archer,  9  Beav.  366.) 

The  case  of  the  devisee  for  life,  or  owner  of  the  limited  estate,  or  first 
executory  devisee  being  an  infant,  is  provided  for  by  2  &  8  Vict.  c.  60, 
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11  Geo,  4  ^ 

1  Will,  4, 

e,  47, «.  12. 
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post;  and  the  case  of  the  fee  being  vested,  subject  to  an  executory  devise, 
in  the  heir  by  descent,  or  otherwise  than  by  device,  is  provided  for  by  11  & 
12  Vict  c.  87  Q)08t,  p.  475). 

Where  copyholds  devised  to  an  infant  f()r  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  were  decreed  to  be  sold  to  pay  the  debts  of  the  ios- 
tator,  and  an  order  was  made  in  the  cause  and  pursuant  to  this  statute  that 
the  guardian  of  the  infant  should  surrender  them  to  the  purchaser :  it  was 
held,  that  the  purchaser  was  entitled  to  require  that  an  order  should  bo 
made  discharging  the  contingent  rights  of  the  unborn  issue  of  the  infant 
under  the  29th  section  of  the  Trustee  Act,  1850.  (  Wood  v.  BeetUstoney 
1  Kay  &  J.  212.) 

The  tenant  for  life  of  estates,  decreed  in  a  creditor's  suit  to  he  sold  for 
payment  of  debts,  was  a  trustee  for  the  purchaser  within  the  meaning  of 
1  Will.  4,  c.  60,  s.  18.     {lie  MilfieUl,  2  PhiU.  C.  C.  254.) 

Orders  may  still  be  made  under  sects.  11  and  12  (see  the  forms,  Seton, 
820);  but  these  provisions  have  been  practically  superseded  by  13  &  14 
Vict.  c.  60,  s.  29  and  15  &  IG  Vict.  c.  65,  s.  1  ipogt).  The  usual  practice 
is  for  the  decree  or  order  directing  the  sale  or  mortgage  to  declare  that 
the  infant  heir,  devisee,  or  tenant  for  life,  is  a  trustee  wnthin  the  mean- 
ing of  13  &  14  Vict.  c.  60,  and  then  to  obtain  a  vesting  order.  (Daniell, 
Ch.  Pr.  1144,  n.  (A).)  See  the  notes  to  13  &  14  Vict.  c.  60,  s.  29,  and  16 
&  16  Vict  c.  65,  8.  1  (post). 


Not  to  repoal  act 
83  Ueo.  1  (I.)  re- 
lating to  dcbtfl 
dao  to  banken. 


Ireland. 

13.  Nothing  in  this  act  shall  extend  or  be  deemed  or  con- 
strued to  extend  to  repeal  or  alter  an  act  made  by  the  parlia- 
ment of  Ireland,  in  the  thirty-third  year  of  the  reign  of  King 
George  (o)  the  First,  intituled  "  An  Act  for  the  better  securing 
the  Payment  of  Bankers*  Notes,  and  for  providing  a  more 
effectual  Remedy  for  the  Security  and  Payment  of  the  Debts 
due  by  Bankers"  (p). 

(o)  The  following  words  are  here  omitted  by  mistake :  "  the  Second,  in- 
tituled '  An  Act  for  repealing  an  Act  passed  in  this  Kingdom  in  the  eighth 
Year  of  the  Reign  of  King  George.* " 

iP)  ^y  tbe  third  section  of  the  Irish  act,  33  Oeo.  2,  c.  14,  all  disposi- 
tions after  10th  May,  17C0,  by  bankers  of  real  or  leasehold  estates,  or  any 
interest  therein,  to  or  for  any  children  or  grandchildren  of  any  banker,  are 
void  against  creditors,  though  for  valuable  consideration,  and  though  not 
creditors  at  the  time.  As  to  the  act  33  Geo.  2,  c.  14,  see  Copland  v.  £avies, 
L.  R.,  5  H.  L.  358. 


2&«  Vict  ceo.        The  stat.  2  &  3  Vict.  c.  60,  after  reciting  the  11th  and  12th 

sections  of  the  stat  11  Geo.  4  &  1  Will.  4,  c.  47,  (ante,  pp. 
472,  473,)  and  that  doubts  were  entertained  whether  the  above 
sections  authorized  courts  of  equity  to  direct  mortgages  as  well 
as  sales  to  be  made  of  the  estates  of  such  infant  heirs  or  devisees, 
or  of  lands,  tenements  or  hereditaments  so  devised  in  settle- 
ment as  aforesaid,  and  also  to  authorize  such  sales  and  mort- 
gages to  be  made  in  cases  whore  such  tenant  for  life,  or  other 
person  having  a  limited  interest,  or  such  first  executory  devisee 
Recited pTOTisions  as  aforesaid,  is  an  infant,  enacts,  ''that  the  said  hereinbefore 
of  11  Geo.  4  &  1^^   recited  provisions  of  the  said  act  shall  extend  and  the  same  are 
tended  to  audio-     hereby  extended  to  authorize  courts  of  equity  to  direct  mort- 
vfeiiBM^Smot^    gages  as  well  as  sales  to  bo  made  of  the  estates  of  such  infant 
estatcB.  heirs  or  devisees,  and  also  of  lands,  tenements  or  hereditaments 
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80  devised  in  settlement  as  aforesaid,  and  to  authorize  such  sales     2^3  Viot. 
and  mortgages  to  be  made  in  cases  where  such  tenant  for  life,  c.  60. 

or  other  person  having  a  limited  interest,  or  such  first  executory 
devisee  as  aforesaid,  is  an  infant. 

The  second  section  enacts,  "  That  when  any  sale  or  mortgage  surplus  of  money 
shall  be  made  in  pursuance  of  the  said  recited  act  or  this  act,  Se*of  mortgage* 
the  surplus  (if  any)  of  the  money  raised  by  such  sale  or  mort-  to  descend  in  uie 
gage  winch  shall  remain  after  answering  the  purposes  for  which  the^teStwTOBow 
the  same  shall  have  been  raised,  and  defraying  all  reasonable  ^  mortgaged 
costs  and  expenses,  shall  be  considered  in  all  respects  of  the  ^ 
same  nature  and  descend  or  devolve  in  the  same  manner  as  the 
estate,  or  the  lands,  tenements  or  hereditaments  so  sold  or  mort- 
gaged, and  shall  belong  to  the  same  persons,  be  subject  to  the 
same  limitations  and  provisions,  and  be  applicable  to  the  same 
purposes  as  such  estate  or  such  lands,  tenements  or  heredita- 
ments would  have  belonged  and  been  subject  and  applicable  to 
in  case  no  such  sale  or  mortgage  had  been  made  {q), 

{a)  In  a  creditor's  suit  the  conrt  has  no  jurisdiction,  under  these  statutes, 
11  Geo.  4  &  1  Will.  4,  c.  47,  and  2  &  3  Vict.  c.  60,  to  extend  the  snm  to 
bo  raised  by  way  of  mortgage  by  an  infant  for  payinent  of  the  debts  of  his 
ancestor  or  devisor,  so  as  to  include  money  reqnired  for  repairs,  even  where 
such  repairs  are  necessary  in  order  to  obtain  an  advance  on  mortgage,  and 
where  a  mortgage  is  much  more  beneficial  to  the  infant  than  a  sale  would 
be.  (Hillv,  Maurice,  1  De  G,  &  S.  214.  See  Oamnttone  v.  Gaunt,  1  Coll. 
C.  G.  677.)    For  forms  of  orders  under  the  act,  see  Seton,  826. 

The  Stat.  11  &  12  Vict.  e.  87,  after  reciting  the  12th  section 
of  the  11  Geo.  4  h  1  Will.  4,  c.  47,  {ante,  p.  473,)  "  And  that 
such  provision  did  not  extend  to  the  case  of  lands,  tenements 
or  hereditaments  of  a  deceased  debtor  which  are  by  descent  or 
otherwise  than  by  devise  vested  in  the  heir  or  co-heirs  of  such 
debtor,  subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained,  and  that  it  was  expe-  • 
dient  that  the  said  provision  of  the  said  act  should  be  extended 
to  such  case:"  it  is  enacted,  that  in  cases  in  other  respects  falling  Recited  provision 
within  the  said  thereinbefore  recited  provisions  of  the  said  act  &c^^/'a^w<»i^e?' 
the  same  act  shall  extend  and  is  hereby  extended  to  d.ny  case  in  debtor,  in  certain 
which  any  lands,  tenements  or  hereditaments  of  any  deceased  ***** 
person  shall  by  descent  or  otherwise  than  by  devise  be  vested 
in  the  heir  or  co-heirs  of  such  person,  subject  to  an  executoiT* 
Sevise  over  in  favour  of  a  person  or  persons  not  existing  or  not 
ascertained;  and  in  any  such  case  it  shall  be  lawfid  for  the  court 
mentioned  in  the  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  heir  or  such  co-heirs,  or  any  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign, 
surrender  or  otherwise  assure  the  fee  simple  or  other  the  whole 
interest  or  interests  so  to  be  sold,  to  the  purchaser  or  purchasers, 
or  in  such  manner  as  the  said  court  shall  think  proper;  and 
every  such  conveyance,  release,  surrender,  assignment  or  other 
assurance  shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  bo  sold,  and,  if  an 
infant  or  infants,  was  or  were  of  full  age. 
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3  &  4  William  IV.  c.  104. 

An  Act  to  render  Freehold  and  Copyhold  Estates  Assets  for 
the  Payment  of  Simple  and  *  Contract  Debts. 

[29th  August,  1833.] 


8^4  WiU,  4, 
<T.  104. 


Freehold  ind 
copyhold  estates 
In  all  cases  to  be 
ameta  for  the  paj- 
mcnt  tif  simple 
ooutnuit  or  spe- 
cial^ debts. 


Lands  applicable 
as  assets  under 
this  act. 


Whereas  it  is  expedient  that  the  payment  of  the  debts  of  all 
persons  should  be  secured  more  effectually  than  is  done  by  the 
laws  now  in  force :  be  it  therefore  enacted,  that  from  and  after 
the  passing  of  this  act,  when  any  person  shall  die  seised  of  or 
entitled  to  any  estate  or  interest  in  lands,  tenements  or  here- 
ditaments, corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  customaryhold,  or  copyhold,  which  he  shall  not  by  his 
last  will  have  charged  with  or  devised  subject  to  the  payment 
of  his  debts,  the  same  shall  be  assets  to  be  administered  in  courts 
of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as 
well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the 
heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees 
of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity  at 
the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors 
by  simple  contract  or  by  specialty,  as  the  heir  or  heirs  at  law, 
devisee  or  devisees  of  any  person  or  persons  who  died  seised  of 
freehold  estates  was  or  were  before  the  passing  of  this  act  liable 
to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 
specialty  in  which  the  heirs  were  bound ;  provided  always,  that 
in  the  administration  of  assets  by  courts  of  equity  under  and  by 
virtue  of  this  act  all  creditors  by  specialty  in  which  the  heirs 
are  bound  shall  be  paid  the  full  amount  of  the  debts  due  to  them 
before  any  of  the  creditors  by  simple  contract  or  by  specialty 
in  which  the  heirs  are  not  boimd  shall  be  paid  any  part  of  their 
demands  (a). 

(a)  This  statute  makes  freehold  estates  subject  to  simple  contract  debts, 
which  were  before  subject  to  specialty  debts,  but  it  applies  onlj  to  estates 
which  the  testator  has  not  charged  or  devised  subject  to  the  payment  of  his 
debts.  It  is  not  the  case  that  all  estates  subject  to  the  payment  of  debts  will 
now  be  liable  to  be  sold  without  the  intervention  of  a  court  of  equity.  The 
rule  that  a  charge  of  debts  is  equivalent  to  a  trust  to  sell  for  the  payment 
of  debts,  leaves  the  distinction  between  estates  subjected  to  the  payment  of 
debts  by  the  will  of  the  debtor  and  estates  subject  to  debts  by  the  operation 
of  the  law,  precisely  as  it  was  before  this  act.  {Ball  v.  Harris^  4  My.  &  Cr. 
264.)    As  to  what  constitutes  a  charge  of  debts  on  realty,  see  ante^  p.  467. 

Under  this  act  freehold  estates  over  which  a  testator  has  a  general  power  of 
appointment,  and  which  he  appoints  by  will,  are  assets  for  the  payment  of 
his  simple  contract  debts.    <  Fleming  v.  Buchanan,  8  De  G.,  M.  &  G.  976.) 

Where  a  party  dies  without  heirs,  and  his  land  escheats  to  the  lord,  it  is 
applicable  to  payment  of  debts  under  this  statute,  but  whether  it  is  so  appli- 
cable in  priority  to  estates  specifically  devised  seems  to  be  questionable. 
(^Eeans  v.  Evans,  6  Jur.  380;  6  Beav.  1 14;  Hughes  v.  WelU,  9  Hare,  749.) 


Meal  Estates  liable  to  Simple  Contract  Debts, 

Where  A.  mortgaged  in  fee  and  died  intestate  and  without  heirs,  it  was 
held  that  the  equity  of  redemption  did  not  escheat  to  the  crown,  but  belonged 
to  the  mortgagee,  subject  to  the  intestate's  debts.  QBeals  v.  Symands^ 
16  Beav.  406.) 

It  seems  that  real  estate  which  can  be  reached  only  by  this  act  is  equitable 
assets,  subject  only  to  the  proviso  preserviog  the  priority  of  specialty  cre- 
ditors where  the  heirs  are  named  OTer  those  where  the  heirs  are  not  named 
and  oyer  simple  contract  creditors.  (Haddan's  Administrative  Jurisdic- 
tion, 78.)  Thus,  in  the  administration  of  assets  under  this  act,  it  has  been 
held  that  creditors  b^  specialty,  in  which  the  heirs  are  not  bound,  are  not 
entitled  to  any  priority  over  simple  contract  creditors.  (  Cummins  ▼.  Ouni^ 
mins,  8  J.  &  Lat.  64.)  And  creditors  by  bond,  in  which  the  heirs  are  named, 
take  priority  over  creditors  by  specialty  in  which  the  heirs  are  not  named. 
(^Richardson  v.  Jenkins,  1  Drew.  477.) 

In  the  case  of  an  equity  of  redemption  of  freeholds,  it  was  held  that  cre- 
ditors by  specialty  in  which  the  heirs  were  bound,  were  entitled,  under  the 
proviso,  to  be  paid  the  full  amount  of  their  debts,  before  any  part  of  the 
property  was  applied  in  payment  of  simple  contract  creditors.  {Foster  v. 
Mandley^  1  Sim.,  N.  S.  200 ;  better  reported,  15  Jur.  78.)  And  the  same 
has  been  held  in  the  case  of  an  equity  of  redemption  of  copyholds.  {Burr ell 
V.  StnUh,  L.  B.,  9  Eq.  443.)  It  was  said  by  Wickens,  V.-C,  «  The  rule 
laid  down  by  the  statute  3  &  4  Will.  4,  c.  104,  is  anomalous.  I  believe  that 
it  cannot  be  reconciled  with  the  principles  of  equity,  but  that  it  must  be 
rested  entirely  upon  decisions  and  upon  the  words  of  the  statute."  {Bain 
T.  Sadler,  L.  K.,  12  Eq.  673.) 

In  tbe  case  of  debtors  dying  on  or  after  the  1st  January,  1870,  specialty 
and  simple  contract  creditors  are  to  be  treated  as  standing  in  equal  degree 
and  paid  accordiugly.     (82  &  33  Vict.  c.  46,  pott.) 

Since  this  act  a  mortgagee  of  freeholds  or  copyholds  may  tack  his  simple 
contract  debt  as  against  the  heir.  {Rolfe  v.  Chester,  20  Beav.  610; 
Thomas  v.  Thomas,  22  Beav.  341.) 

This  act  charges  the  real  estates  of  any  person  dying  seised  of  such  estates, 
not  only  with  the  debts  of  every  description  actually  due  at  his  death,  but 
also  with  all  liabilities,  which  may  result  out  of  obligations  entered  into 
during  his  life.    {Hamer's  Devisees*  case,  2  De  G.,  M.  &  G.  366.) 

Testator  devised  estate  A.  to  the  plaintiff  charged  with  the  payment  of 
debts,  and  estate  B.  not  so  charged,  to  the  defendcuat.  The  debts  exhausted 
estate  A.,  and  the  plaintiff  was  proceeding  under  this  act  to  sell  estate  B., 
and  pay  a  debt  due  to  himself,  part  of  which  was  barred  by  this  statute: 
held,  that  this  act  did  not  give  an  executor  power  to  pay  out  of  assets 
obtained  by  virtue  of  this  act  a  debt  due  to  himself  or  a  stranger,  which 
was  so  barred.    {Dring  v.  Qreetham,  23  L.  J.,  Ch.  156;  1  Eq.  K.  442.) 

This  act  has  not  affected  a  widow's  right  to  dower  or  freebench,  which 
still  has  priority  over  mere  creditors  of  the  deceased.  {Spyer  v.  Hyatt,  20 
Beav.  621.) 

The  rights  of  simple  contract  creditors  of  an  ancestor,  as  against  the 
descended  estates,  are  not  defeated  by  judgments  entered  up  against  the 
heir  for  his  personal  debts  before  suit  {Kinderley  v.  Jervis,  22  Beav.  1; 
2  Jur.,  N.  S.  602;  25  L.  J.,  Chanc.  538.) 

Although  an  heir-at-law  is  bound  by  specialty  debts  in  respect  of  freehold 
lands  descended,  yet  a  purchaser  of  such  lands,  without  notice  of  any  debts, 
was  never  held  to  be  subject  to  them.  The  Statute  of  Fraudulent  Devises 
was  always  considered  as  placing  a  devisee  on  exactly  the  same  footing  as 
an  heir-at-law,  although  the  contrary  had  been  ineffectually  attempted  to 
be  established.  ( Matthews  v.  Jones,  2  Anstr.  506. )  Equity  will,  however, 
on  behalf  of  creditors,  grant  an  injunction  against  a  purcnaser  to  restrain 
payment  of  the  purchase-money  to  the  heir.  {Green  r.  Lowes,  3  Br.  C.  C. 
217.)  And  as  simple  contract  creditors  under  the  47  Geo.  3,  sess.  2,  c.  74, 
were  held  to  stand  in  this  respect  in  the  same  situation  as  specialty  creditors 
under  the  Statute  of  Fraudulent  Devises  ( Woodgate  v.  Woodgate,  Sugd. 
y.  &  P.  834,  835, 11th  ed.),  so,  it  is  conceived,  they  will  under  this  act,  and 
that  a  purchaser  of  lands  from  an  heir  or  devisee  will  not  be  liable  to  the 
payment  of  tiie  simple  contract  debts  of  the  intestate  or  testator.    It  has 
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3^4  Will,  4,  since  been  dcddcd  that  it  was  not  the  object,  nor  is  it  the  operation,  of  the 
e,  104.  3  &  4  Will.  4,  c.  104,  to  make  the  simple  contract  debts  of  a  deceased  person 

in  the  nature  of  mortgages  or  specific  charges  on  his  real  estate;  bat,  as  the 

statute  makes  the  land  assets  for  the  payment  of  his  debts,  these  debts  con- 
stitute a  general  charge  upon  them,  but  not  so  that  a  bond  Jide  purchaser 
of  the  lands  from  the  heir  or  devisee  is  bound  to  see  to  the  application  of 
the  purchase-monev,  as  he  would  be  in  the  case  of  a  particular  mortgage  on 
any  portion  of  the  lands  themselves.  {Kinderley  v.  JervU,  22  Beav.  1 ;  see  as 
to  personalty,  IHlkes  v.  Broadmead,  2  De  G.,  F.  &  J.  566. )  Where  real  estate 
under  this  statute  is  assets  for  the  payment  of  a  simple  contract  debt,  a  pur- 
chaser of  the  estate  with  notice  of  such  debt  is  not  bound  to  see  his  purchase- 
money  applied  in  discharge  thereof.  {Jones  v.  Noyes,  4  Jur.,  N.  S.  1033; 
7  W.  R.  21.) 

It  was  held,  nrder  47  Geo.  3,  sess.  2,  c.  74,  that  persons  having  prior 
incumbrances  on  freehold  and  copyhold  estates,  of  which  a  trader,  who  died 
intestate,  was  seised  at  the  time  of  his  death,  ought  not  to  be  made  parties 
to  a  bill  for  payment  of  his  debts  out  of  his  real  estates.  {Parker  v. 
Jfhller,  1  Russ.  &  Mylne,  650.) 

To  a  suit  for  administering  the  real  assets  of  a  testator,  nndcr  3  &  4 
Will.  4,  c.  104,  the  heir-at-law  is  not  a  necessary  party,  as  well  as  the  devisee. 
(Bridget  v.  Hlnaeman^  16  Sim.  71,  overruling  Brotcn  v.  Wratherhyt 
10  Sim.  126.  See  Weeks  v.  Evans,  7  Sim.  546.)  Nor  is  the  heir  a  neces- 
sary party  in  respect  of  Indian  realty.  {Story  v.  /V-y,  1  Y.  &  C.  C,  603.) 
And  it  is  not  necessary  to  establish  the  will  agniiist  the  testator's  heir. 
(  Ooodchild  V.  Tcrretff  5  Beav.  398.)  In  a  creditor's  suit,  seeking  the 
application  of  real  estate  in  payment  of  debts,  both  the  heir-at-law  and 
devisees  of  the  debtors  being  parties,  and  the  will  not  being  admitted  by  the 
heir,  the  court  would  neither  dismiss  the  bill  against  the  heir,  nor  direct  an 
issue  devisarit  rel  non  at  his  request,  as  the  creditors  had  a  title  paramount 
to  that  of  the  heir  or  devisees,  and  the  question  of  the  validity  of  the  will 
as  between  them  could  not  affect  the  rights  of  the  creditors.  {Spickernell 
y.  Hot  ham,  9  Hare,  73.) 

In  order  to  obtain  a  decree  for  the  sale  of  a  testator's  real  estate,  for  pay- 
ment of  his  debts  under  this  statute,  it  is  not  necessary  that  the  bill  should 
be  filed  by  a  creditor.  {Dinning  v.  Henderson,  2  Coll.  C.  C.  330.)  The 
court  has  jurisdiction  to  order  the  real  estates  of  a  deceased  debtor  to  l)o 
sold  for  payment  of  his  dol)t8  in  a  suit  for  the  administration  of  his  estates, 
though  it  be  instituted  not  by  a  creditor,  but  by  the  heir  and  the  next  of  kin 
of  the  deceased  {J^ioe  v.  l*rice,  15  Sim.  484  ;  Bodney  v.  Bodney,  16  Sim. 
307);  but  a  legal  personal  representative  cannot  alone  institute  a  suit  to 
administer  the  real  estate  of  an  intestate,  for  the  pnq)osc  of  having  it  applied 
towards  the  payment  of  his  debts  under  this  act.  ( Catley  v.  Samjjson, 
33  Beav.  551.) 

A  creditor  cannot  have  a  decree  for  the  administration  of  real  estate 
unless  he  sues  on  behalf  of  all  creditors.  {Ponsford  v.  IJartley,  2  Johns.  & 
H.  736.) 

See  farther  as  to  suits  for  the  administration  of  real  assets,  Seton,  224 
et  seq. 

Where  a  testator  made  a  general  devise  and  bequest  of  all  his  real  and 
personal  estate  to  A.  for  life,  and  on  her  death  devised  certain  copyholds  to 
B.,  and  directed  that  on  B.'s  death  the  copyholds  should  be  sokC  and  the 
proceeds  distributed  among  certain  classes  who  should  be  living  at  B.'s 
death,  and  a  suit  was  instituted  on  B.'s  death  for  the  sale  of  the  copyholds. 
It  was  held,  that  the  executors  were  not  necessary  parties  on  the  mere  ground 
that  the  copyholds  were  by  this  act  made  assets  to  be  administered  in  equity 
for  payment  of  debts.     {Curtis  v.  Fulbrook,  8  Hare,  25.) 

Before  this  act  freehold  estates  were  not  assets  for  the  payment  of  simple 
contract  creditors,  (8  Ves.  384,)  although  in  some  cases  they  acquired  a 
right  against  the  real  estate  by  marshalling.  (12  Ves.  154.)  The  principle 
of  marshalling  was,  that  a  r)erson  who  had  two  funds  to  which  he  might  resort 
for  the  payment  of  a  debt,  should  not  by  his  choice  disappoint  another  who 
had  only  one,bnt  the  latter  should  stand  in  the  place  of  the  former.  (  Trimmer 
y.  Bayne,  9  Ves.  209.)  This  rule  was  applied  where  a  person  had  a  double 
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fond  to  resort  to,  and  another  person  had  a  demand  npon  one  fund  only,  in    3  ^  4  Will,  4, 
which  case  the  conrt  turned  the  person  haying  the  double  fund  npon  that  c,  104. 

which  was  not  liable  to  the  other  person's  demand,  in  order  to  leave  that — 

fnud  open  to  the  latter.  {Attorney- General  t.  Tyndally  Ambl.  615.)  And 
therefore,  if  a  mortgagee  exhausted  the  whole  personal  estate  in  payment  of 
his  debt,  the  simple  contract  creditors  of  the  mortgagor  were  entitled  to 
stand  in  the  place  of  the  mortgagee  against  the  freehold  estate,  for  the 
proportion  of  the  mortgage  which'  had  been  paid  out  of  the  personal  estate. 
{Aldrich  V.  Cooper,  8  Ves.  391.)  And  where  it  is  necessary  for  the  payment 
of  creditors,  that  the  mortgagee  of  freeholds  and  copyholds  should  be  com- 
pelled to  take  his  satisfaction  out  of  the  latter,  and  he  takes  it  out  of  the 
former,  those  creditors  who  are  thereby  disappointed  may  stand  in  his 
place  as  to  the  copyhold  estate,  {Aldrich  v.  Cooper,  8  Ves.  382,)  although 
the  mortgage  of  the  copyhold  was  distinct  from,  and  subsequent  to,  the 
mortgage  of  the  freeholds.  (  Gwynne  v.  Edwards,  2  Huss.  289. )  And  where, 
before  thb  act,  creditors  holding  specialties  binding  the  heir  exhausted  the 
personal  estate,  equity  allowed  simple  contract  creditors  to  stand  in  their 
place  as  against  the  real  estate.  {Qradoeki,  Piper,  \b^\m.  201,)  It  was 
held,  that  the  court  would  not  marshal  assets  for  the  payment  of  a  simple 
contract  debt  out  of  real  estate,  where  the  bill  had  not  been  filed  on  behalf 
of  all  the  creditors  of  the  deceased.  (  Connolly  v.  M*Dermott,  3  J.  &  Lat. 
260. )  This  act,  however,  which  renders  freeholds  and  copyholds  liable  to 
simple  contract  debts  has  obviated  the  necessity  of  the  court  resorting  to 
the  doctrine  of  marshalling  for  enforcing  their  payment.  (2  White  & 
Tudor,  L.  C,  Eq.  81.) 

There  does  not  appear  to  be  an^  authority  for  holding  that  the  right  to 
marshal  assets  will  be  exercised  m  favour  of  a  simple  contract  creditor, 
whose  immediate  right  against  the  real  estate  is  barred  by  the  Statute  of 
Limitations.  Thimer,  V.-C,  observed,  **  Simple  contract  creditors  have  now 
a  direct  right  against  the  real  estate,  in  case  of  a  deficiency  of  the  personal. 
They  do  not  require  the  aid  of  this  court  to  marshal  the  assets,  in  order  to 
give  them  a  remedy  against  the  estate  ;  and  for  whatever  purpose  the  doc- 
trine of  marshalling  may  be  necessary  to  be  kept  on  foot,  I  do  not  think 
that  it  ought  to  be  kept  alive  for  the  purpose  of  giving  indirectly  a  right 
which  could  not  be  asserted  directly.  The  consequence  would  be,  that  in 
all  cases  where  there  are  any  specialty  debts,  the  simple  contract  creditors 
would  be  entitled  to  sue  the  real  estate  at  any  time  within  which  the  spe- 
cialty creditor  could  have  sued  :  in  effect,  to  create  in  equity  the  same 
limitation  as  to  simple  contract  debts  as  the  statute  has  prescribed  as  to 
specialties."  {Fordhamy.  Wallis,  10  Hare,  230.    See  Busby  y.  Seymour, 

1  Jones  &  L.  527. ) 

Assets  are  applicable  in  the  following  order  to  the  payment  of  debts :  Order  in  which 
(1 )  the  personal  estate  not  disposed  of  in  the  way  of  general  legacies  or  wseta  are  applied 
specific  bequests,  unless  it  l)e  exempted  from  its  primary  liability  by  ex-  !i"k2J^°*®°'  ®' 
press  words  or  necessary  implication.    {Duke  of  Ancaster  v.  Mayer,  1 
White  &  Tudor,  L.  C,  Eq.  664.)    (2)  Real  estate  devised  or  ordered  to  be 
sold  for  payment  of  debts,  not  merely  charged.    {Harmood  v.  Oglander, 
8  Ves.  124  ;  Philips  v.  Parry,  22  Beav.  279.;    (3)  Real  estate  descended, 
{Milnet  v.  Slater,  8  Ves.  295,  and  see  How  v.  Mow,  L.  R.,  7  Eq.  414  ; 
Pyves  v.  My  ves,  L.  R.,  11  Eq.  539  ;  Stead  v.  Hardaker,  L.  R.,  15  Eq. 
175.    (4)  Real  estate  simply  charged  with  debts.    {Irvin  v.  Ironmonger, 

2  Russ.  &  Myl.  531.)  (6)  General  pecuniary  legacies.  {Clifton  v.  Btiri, 
1  r.  W.  6t*d.)  (6)  Real  estate  specifically  devised,  or  comprised  in  a 
residuary  devise,  and  personal  estate  specifically  bequeathed,  each  con- 
tributing rateably.  (  Eddels  v.  Johnson,  1  Giff.  22  ;  Hensman  t.  Fryer, 
L.  R.,  3  Ch.  420.)  (7)  Real  or  personal  estate  appointed  under  a  general 
power  vested  in  the  testator.  {Fleming  v.  Buchanan,  3  De  G.,  M.  &  G.  976. ) 
See,  further,  2  White  &  Tudor,  L.  C,  Eq.  120 ;  2  Jarm.  Wills,  588  ;  1 
Scton,  817,  8rd  ed.  As  to  mortgage  debts  which  are  now  primarily  pay- 
able out  of  the  mortgaged  lands,  unless  a  contrary  intention  appears  by 
will  or  de«i,  see  17  &  18  Vict,  c  113,  post. 

If   the  above  order  has  been   disturbed  by  any  creditor,  equity  will  Manhaillnir  amets 
marshal  the  assets  so  as  to  set  right  the  disturbance.    Thus,  if  land  do-  J«|J^een  creditoii 
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84-4  WilL  4,    vised  for  payment  of  debts  ahonld  be  so  applied  before  the  general  per- 
c,  104.  sonal  estate  has  been  exhausted,  the  persons  entitled  to  such  land  will 

haye  a  right  to  be  recouped  out  of  the  general  personal  estate.     And  if  the 

heir  to  whom  lands  have  descended  should  paj  debts  before  both  the  general 
personal  estate  and  lands  devised  for  payment  of  debts  have  been  exhausted, 
the  heir  will  have  a  right  to  be  repaid,  first  out  of  the  general  personal 
estate,  and  secondly,  out  of  the  lands  devised  for  payment  of  debts.  (Wms. 
lieal  Assets,  110.)  So  if  the  devisee  of  lands  charged  with  payment  of 
debts  should  pay  debts  while  any  of  the  previously  liable  property  remains 
unexhausted,  he  will  have  a  right  to  stand  in  the  place  of  the  creditor, 
so  far  as  regards,  first,  the  general  personal  estate  ;  secondly,  lands  devised 
for  payment  of  debts;  and  thirdly,  lands  descended.  (Wms.  Real  Assets, 
111.) 

Again,  if  the  general  personal  estate  out  of  which  pecuniary  legacies 
are  to  be  paid  has  been  exhausted  by  any  creditor,  the  legatee  will  be 
entitled  to  be  repaid  out  of  lands  devised  for  payment  of  debts,  out  of 
lands  descended,  and  out  of  lands  charged  with  debts.  (Wms.  Real  As- 
sets, 112;  Mickard  v.  Barrett,  3  K  &  J.  2«9.  See  :Bbiter  v.  Cook,  8  Br. 
C.  C.  347.)  But  (inasmuch  as  a  residuary  devise  remains  specific  not- 
withstanding the  Wills  Act,  Hentmun  v.  Fryer,  L.  R.,  3  Ch.  420),  a  pecu- 
niary legatee  cannot  call  upon  a  residuary  devisee  to  contribute  to  the 
payment  of  debts.  (  Collins  v.  Lewis,  L.  R.,  8  £q.  708  ;  Dugdale  v.  Dvg^ 
dale,  L.  R.,  14  £q.  234.)  If  a  testator  agree  to  purchase  land  and  devise 
it,  and  after  his  death  the  purchase-money  is  paid  out  of  his  general 
personal  estate,  a  pecuniary  legatee  is  entitled  to  stand  in  the  place  of 
the  vendor  against  the  land.    {Lllford  v.  Powys  Keck,  L.  R.,  1  Eq.  847.) 

If  specific  or  residuary  devisees  or  specific  legatees  are  called  on  to  pay 
debts,  they  have  a  right  to  have  the  whole  of  the  testator's  other  property 
marshalled  in  their  favour,  so  as  to  throw  the  debts  as  far  as  possible  on 
the  other  assets  which  are  primarily  liable.  And  on  failure  of  the  other 
assets,  any  one  of  such  devisees  or  legatees  who  may  have  paid  the  whole 
of  the  debts,  will  have  a  right  to  contribution  from  the  others.  (Wms. 
Real  Assets,  113;  Hensman  v.  Fryer,  L.  R.,  3  Ch.  430;  followed  on  the 
question  of  the  specific  character  of  a  residuary  devise,  in  Qihbins  v.  Eyden, 
L.  R.,  7  £q.  371  ;  but  not  followed  on  the  question  of  the  right  of  pecu- 
niary legatees  to  contribution.     Dug  dale  v.  Jhtgdale,  L.  R.,  14  £q.  234. ) 

See,  further,  as  to  the  marshalling  of  assets,  Aldrioh  v.  Cooper ^  2  W^hite 
&  Tudor,  L.  C,  Eq.  66;  2  Jarm.  Wills,  640  et  seq. 
Order  In  which  All  creditors  are  paid  pari  passu  out  of  equitable  assets  without  anv 

debu  are  paid.        regard  to  legal  priority  (2  Wms.  Exors.  1652,  6th  ed.;  2  L.  C,  Eq.  118, 

137,  4th  ed.) ;  and  in  the  case  of  a  debt  contracted  by  an  Englishman 
in  a  foreign  country,  the  lex  loci  contraottis  does  not  avail  to  entitle  the 
creditor  to  payment  out  of  equitable  assets  administered  in  this  country 
in  priority  to  other  creditors.  (^Pardo  v.  Bingham,  L.  R.,  6  Eq.  486.)  It 
seems  that  in  the  administration  of  the  separate  estate  of  a  married 
woman  dying  before  the  1st  Jan.  1870,  debts  are  to  be  paid  in  order  of 
priority,  and  not  pari  passu.     {Shattonk  v.  Shattock,  L.  R.,  2  Eq.  182.) 

In  the  case  of  persons  dying  before  the  1st  Jan.  1870,  debts  are  paid  in  the 
following  order  out  of  legal  assets:  ( 1)  Debts  due  to  the  crown  on  record  or 
specialty.  (2)  Debts  to  which  particular  statutes  give  priority,  such  as  debts 
for  poor-rates  due  from  overseers  (17  Geo.  2,  c.  38,  s.  3),  debts  due  to  friendly 
societies  from  their  officers  (18  &  19  Vict.  c.  68,  s.  23),  certain  debts  from 
officers  or  soldiers  dying  on  service  (26  &  27  Vict.  c.  67,  s.  4),  and  debts 
from  a  treasurer  or  collector  to  paving  commissioners  (57  Geo.  3,  c.  29, 
8.  61).  (3)  Judgments  in  Courts  of  Record,  and  decrees  of  Courts  of 
Equity.  (4)  Recognizances  and  statutes.  (6)  Debts  by  specialty.  (6) 
Debts  by  simple  contract.  (7)  Debts  due  from  an  incumbent's  estate  for 
dilapidation.  (8)  Voluntary  bonds.  [See  the  cases  quoted  2  Wms. 
Exors.  926  et  seq.\  2  White  &  Tudor,  L.  C.,  Eq.  121,  4th  ed.] 
83&83Yictc4«.       In  the  case  of  persons  dying  on  or  after  the  1st  Jan.  1870,  it  is  now 

enacted,  that  no  debt  or  liability  of  such  person  shall  be  entitled  to  any 
priority  or  preference  by  reason  merely  that  the  same  is  secured  by  or 
arises  under  a  bond,  deed,  or  other  instrument  under  seal,  or  is  other- 
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wise  made  or  constitiited  a  specialty  debt ;  but  all  the  creditors  of  snch 
person,  as  well  specialty  as  simple  contract,  shall  be  treated  as  standing  in 
equal  degree,  and  be  paid  accordingly  out  of  the  assets  of  snch  deceased 
person,  whether  such  assets  are  legal  or  equitable,  any  statute  or  other 
law  to  the  contrary  notwithstanding.  But  this  provision  is  not  to  preju- 
dice or  affect  any  lien,  charge  or  other  security  which  any  creditor  may 
hold  or  be  entitled  to  for  the  payment  of  his  debt    (32  &  33  Vict.  c.  46, 

8.1.) 

Before  this  act,  it  was  held  that,  in  the  administration  of  legal  assets, 
an  unregistered  judgment  recovered  against' an  administratrix  had  priority 
over  simple  contract  creditors  of  the  intestnte  (Jennings  v.  Mighyy  33 
Beav.  198),  and  this  has  not  been  altered  by  the  act.  (Re  Williams, 
L.  R.,  15  Eq.  270.) 

Before  3  &  4  Will.  4,  c.  104,  lands  were  not  liable  to  the  payment  of 
simple  contract  debts,  except  those  of  traders  by  stat.  47  Geo.  3,  sess.  2,  c.  74, 
and  11  Geo.  4  &  1  Will.  4,  c.  47.  (Artte,  p.  470.)  Debts  by  simple  contract 
are  such,  where  the  contract  upon  which  the  obligation  arises  is  neither 
ascertained  by  matter  of  record,  nor  yet  by  deed  or  special  instrument,  but 
by  oral  evidence,  the  most  simple  of  any;  or  by  notes  unsealed,  which  are 
capable  of  a  more  easy  proof,  and  (therefore  only)  better  than  a  verbal 
promise.  It  is  easy  to  see  in  what  a  vast  variety  of  obligations  this  last  class 
may  be  branched  out,  through  the  numerous  contracts  for  money,  which  are 
not  only  expressed  by  the  parties,  but  virtually  implied  in  law.  (2  Bl.  0>mm. 
465.)  A  foreign  judgment  constitutes  but  a  simple  contract  debt.  ( WUso/i 
Y.  Lady  Duiisany,  18  Beav.  293.) 

A  person  who  was  a  lunatic,  but  had  not  been  found  to  be  so  by  inquisi- 
tion, died  seised  of  a  small  freehold  estate,  but  not  possessed  of  any  personal 
property.  His  step-father  had  received  the  rents  of  the  estate,  and  had 
expended  more  than  the  amount  of  them  in  maintaining  the  lunatic  ;  he 
also  paid  the  lunatic's  funeral  expenses  :  it  was  held,  that  he  was  not 
entitled,  under  this  act,  to  be  paid  either  the  surplus  expenditure,  or  the 
amount  of  the  funeral  expenses,  out  of  the  lunatic's  freehold  estate.  ( Garter 
v.  Beard,  10  Sim.  7.  See  Bogers  v.  Price,  3  Y.  &  Jerv.  28,  where  it  was 
held  that  an  executor,  who  has  assets  sufficient  for  the  purpose,  is  liable, 
upon  an  implied  promise,  to  pay  for  a  funeral  suitable  to  the  degree  of  his 
testator,  furnished  by  the  directions  of  a  third  person.)  In  Wentworth  v. 
l^uhh  (1  T.  &  Coll.  N.  C.  171),  it  was  decided  that,  in  the  case  of  necessaries 
supplied  to  a  lunatic,  the  law  raises  a  contract  by  implication  on  the  part  of 
the  lunatic,  under  which  the  amount  of  snch  necessanes  may  become  payable 
as  a  debt  out  of  his  real  or  personal  assets,  on  a  bill  filed  for  the  administra- 
tion of  those  assets.  (See  M^'ftby  v.  Scott,  1  Sid.  112  ;  Baxter  y.  Earl 
Portsmouth,  7  D.  &  R.  614  ;  6  B.  &  C.  170 ;  Brown  v.  Joddrell,  3  Carr. 
&  P.  30 ;  Mood.  &  M,  106 ;  Dane  v.  Lady  Kirkmall,  8  Carr.  &  P.  679. 
See  Shelford  on  Lunatics,  462—465,  2nd  ed. ) 

The  law  will  raise  an  implied  contract  or  debt  against  the  lunatic  or  his 
estate,  for  the  monies  expended  for  the  necessary  protection  of  his  penion 
and  estate.  (  Williams  v.  Wentworth,  5  Beav.  325.)  If  a  trustee  be  sued 
in  chancery  for  an  account,  and  it  appears  that  he  has  properly  expended 
sums  of  money  for  the  protection  and  safety,  or  for  the  maintenance  and 
support,  of  his  cestui  que  trust,  at  a  time  when  he,  though  adult,  was  in- 
capable of  taking  care  of  himself,  the  court  will  allow  him  credit  in  account 
for  such  sums  of  money.     {Nelson  v.  DunoombCy  9  Beav.  211.) 

Costs,  charges  and  expenses  incurred  by  the  solicitors  employed  in  prose- 
cuting a  commission  in  lunacy,  and  subsequently  as  the  solicitors  of  the 
committees,  were  considered  as  a  simple  contract  debt  due  by  the  lunatic 
for  necessaries.  ( Stedman  v.  Hart,  Kay,  607. )  The  claim  of  the  committee 
of  a  lunatic  for  costs  paid  by  him  in  respect  of  proceedings  in  the  lunacy, 
is  of  the  nature  of  a  simple  contract  debt  against  the  lunatic's  estate. 
(Jones  V.  Noyes,  7  W.  R.  21.) 

A  trustee,  who  has  committed  a  breach  of  trust  by  misapplying  the  trust 

fund,  is  considered  ouly  as  a  simple  contract  debtor  to  his  cestui  que  trust. 

(  Vernon  v.  Vawdry,  2  Atk.  119 ;  Cox  v.  Bateman,  2  Ves.  sen.  19  ;  see 

Perry  v.  Phelips,  4  Ves.  1 16.)  But  an  acknowledgment  by  a  trustee  undes 
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purpoMs  of  the  trust  ( Oifford  v.  Manlsy,  Gas.  temp.  Talbot,  109  . 
kay,  726),  or  any  general  words  amounting  to  a  covenant  on  his  part,  will 
make  him  a  debtor  by  roecialty.  (Lord  Montford  v.  Lord  Cadogan^  19 
Yes.  638  i  Wood  v.  HardUty,  2  Coll.  642.)  And  the  words  <<  covenant  or 
agree,"  are  not  necessary  in  a  trust  deed  to  constitute  a  specialty  contract: 
a  declaration  by  the  trustee  that  he  will  stand  posseeeed  on  certain  trustSy 
&c.,  is  sufficient    {R%chard$on  v.  Jenkins^  1  Drew.  477.) 

A  trustee,  however,  under  a  deed,  the  terms  of  which  would  amount  to 
the  creation  of  a  contract,  is  not  a  specialty  debtor  if  he  has  not  executed 
the  deed,  although  he  has  acted  under  it  {Richardson  v.  Jenkins^  1  Drew. 
477.)  And  even  where  the  trustee  has  executed  the  deed,  the  court  will  not 
raise  a  covenant  wiUiout  necessity.  {Adey  y.  Arnold,  2  De  O.,  M.  &  G. 
487.)  In  every  case  the  question  is  :  Was  it  intended  that  the  trustee 
should  give  a  covenant  for  payment  of  the  money  ?  ( liaaaon  y.  Haneoody 
L.  R.,  8  Ch.  228.)  The  mere  assignment  of  the  trust  property  will  not 
create  a  specialty  debt  {Adey  y.  Arnold,  2  De  G.,  M.  &  G.  432;  Wfneh 
y.  Cfrant,  2  Drew.  312) ;  nor  a  recital  of  an  a^;reement  to  become  trustee 
( Wynch  y.  (h'ant,  ubi  tup.) ;  nor  a  declaration  by  the  trustee  that  he 
accepts  the  office.    {Holland  y.  Holland,  L.  R.,  4  Ch.  449.) 

As  to  specialty  debts  generally,  see  2  Wms.  Exors.  944  etteq.  To  make 
a  debt  a  specialty  it  must  be  enforceable  at  law.  There  is  no  specialty  in 
equity.  {Holland  y.  Holland,  L.  R.,  4  Ch.  466.)  Specialty  debts  have 
been  held  to  have  been  created  by  a  coyenant  in  a  marriage  settlement  to 
settle  money  {Eyre  y.  Monro,  8  K.  &  J.  306) ;  by  a  covenant  to  execute  a 
lease  {Kidd  y.  Boons,  L.  R.,  12  Eq.  89) ;  and  by  a  covenant  for  further 
assurance  {Re  Hickson,  ib.  164).  See,  also,  as  to  the  acknowledgment  of 
a  debt  by  deed,  Saunders  y.  MUsome,  L.  R.,  2  £q.  678 ;  Isaacson  y. 
Harwood,  L.  R.,  8  Ch.  226. 

Where  a  company  is  being  wound  up  under  26  &  26  Vict.  e.  89,  the 
liability  of  a  contributory  to  pay  calls  made  since  the  winding  up  is  a  spe* 
cialty  binding  the  heirs  {Buck  v.  Robson,  L.  R.,  10  Eq.  629),  even  where 
the  company  is  not  registered  under  that  act  {Re  Mvggeridge,  L.  R.,  10 
£q.448.) 

Copyholds  were  not  within  the  statute  8  &  4  Will.  &  Mair,  c.  14,  nor 
the  47  Geo.  8,  sess.  2,  c.  74,  nor  the  11  Geo.  4  &  1  Will.  4,  c.  47,  and  con- 
sequently before  this  act  were  not  liable  to  specialty  debts,  or  debts  of 
traders.  Before  this  act,  copyhold  estates  were  not  liable,  either  at  law  or 
in  equity,  to  the  debts  of  a  testator  any  further  than  he  charged  them. 
{Aldrich  y.  Cooper,  8  Yes.  393.)  But  where  a  testator  having  both  free- 
hold and  copyhold  estates,  charged  all  his  real  estates  with  the  payment 
of  his  debts,  if  he  had  surrendered  the  copyhold  to  the  use  of  his  vnll,  the 
freehold  and  copyhold  would  have  been  applied  rateably;  but  if  he  had  not 
surrendered  the  copyhold,  it  would  not  have  been  applied  until  the  freehold 
was  exhausted.  ( Oroweock  y.  Smith,  2  Cox,  897 ;  Coombes  y.  Gibson, 
1  Br.  C.  C.  278;  Kentish  v.  Kentish,  2  Br.  C.  C.  257.)  But  equity  would, 
before  the  statute  66  Geo.  8,  c.  192,  supply  a  surrender  to  the  use  of  a  will 
where  a  manifest  intent  to  charge  copyholds  with  debts  appeared  in  the 
will.  {Brake  y.  Robinson,  1  P.  Wms.  448;  Bateman  y.  Bateman,  1  Atk. 
421.)  As  to  copyholds  being  charged  by  a  will,  see  Noel  y.  Weston,  2 
Yes.  &  Bea.  269;  Oodolphin  v.  Penneok,  2  Yes.  sen.  271 ;  Doe  d.  Clarke 
y.  Ludlam,  7  Bing.  276;  Ronalds  v.  Feltham,  Turn.  Sl  Russ.  418.)  Where 
one  party  had  a  charge  on  freehold  and  copyhold  estate,  and  another 
party  on  the  freehold  estate  only,  it  was  held,  that  the  latter  was  entitled 
to  require  that  the  former  should  be  satisfied  oat  of  the  copyhold  estate  so 
far  as  it  would  extend.    ( Tidd  v.  Lister,  10  Hare,  167.) 

Formerly  copyholds  were  not  liable  to  an  extent  (Park.  R.  195;  Dmry 
y.  Man,  1  Atk.  96)  ;  and  neither  the  crown  nor  the  subject  was  allowed  to 
take  copyhold  tenements  held  in  fee  or  for  lives  in  execution  (8  Yes.  894), 
yet  it  was  said  that  leases  for  years  of  copyhold  tenements,  granted  by  virtue 
of  a  licence  from  the  lord,  may  be  taken  m  execution,  that  being  a  common 
law  interest.  (8  Prest  Abstr.  861.)  Before  the  stat  1  &  2  Ylct  c.  110, 
copyhold  lands  could  not  be  taken  in  execution  upon  a  judgment  ( Cannon  y. 
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Pack,  Vin.  Abr.  Copyhold  (O.  e),  pi.  6 ;  2  Eq.  Cas.  Abr.  226,  pi.  6) ;  nor    8^4  Will.  4, 
be  seized  upon  an  oatlawry,  becanse  it  would  have  been  prejudicial  to  the  c.  104. 

lord  of  the  manor.    (^Rex  y.  B add.  Fork. 'R,  190.)    But  it  seems  tihat  they   

may  be  sequestered  {Dunhley  v.  Scribrwr^  2  Madd.  443;  Marquis  of  Car- 
marthen Y.  Hawso fly  3  Swanst.  294) ;  although  the  sequestration  will  not 
be  revived  against  the  heir  of  the  partv  who  was  sequestered  (  Whitehead  v. 
Jlarrisojif  1  Bam.  K.  B.  431);  and  they  are  within  the  rules  as  to  mar- 
shalling assets.  QAldrich  v.  Coojfer^S  Ves.  888;  2  Pow.  on  Mort.  268,  n.) 
But  a  trust  of  copyholds,  which  descended  according  to  the  rules  of  the 
common  law,  was  assets  in  the  hands  of  the  heir  of  the  cestui  que  trust,  as 
the  customary  descent  is  in  that  case  broken.  (Kelly  y.  Kelly,  2  Eq.  Cas. 
Abr.  609,  pi.  4.) 

By  Stat.  1  &  2  Vict.  c.  110,  s.  11  {post),  all  real  estates,  includiog  lands  Copyholds  now 
and  hereditaments  of  copyhold  or  customary  tenure,  of  which  the  person   liable  to  be  token 
against  whom  execution  is  sued,  was  seised  at  the  time  of  entering  up    °  ^^^^ 
such  judgment,  or  at  any  time  afterwards,  or  over  which  he  had  alone 
a  power,  may  be  taken  in  execution ;  but  the  person  taking  such  lands  in 
execution,  is  liable  to  the  performance  of  the  servioes  due  to  the  lord  of  the 
manor. 
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DEVISE  OP  REAL  ESTATES  CHARGED  WITH 

DEBTS. 

22  &  23  Victoria,  g.  35. 

An  Act  to  further  amend  the  Law  ofT^operty  and  to  relieve 
Trustees.  [13th  August,  1859  (a).] 


22  Jfr  23  Vict 
c,  35,  t.  14. 

DeTfsee  In  trust 
may  ralM  money 
by  aale,  notwith- 
atHndlng  want  of 
expniM  power  In 
thewlU. 


CharBre  of  debts 
and  legacies  upon 
real  estate. 


In  eases  not 
wKhIn  act,  law 
doubtful  as  to 
oi>cnition  of 
chargo  of  debts. 

Case  where  tes- 
tator charKce  land 
witb  his  debts 
and  devises  the 
land  upon  trusts. 


14.  Where  by  any  will  which  shall  come  into  operation  after 
the  passing  of  this  act  the  testator  shall  have  charged  his  real 
estate  or  any  specific  portion  thereof  with  the  payment  of  his 
debts,  or  with  the  payment  of  any  legacy  or  other  specific  sum 
of  money,  and  shall  have  devised  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  estate  or  interest  therein, 
and  shall  not  have  made  any  express  provision  for  the  raising  of 
such  debt,  legacy  or  sum  of  money  out  of  such  estate,  it  shall  be 
lawful  for  the  said  devisee  or  devisees  in  trust,  notwithstanding 
any  trusts  actually  declared  by  the  testator,  to  raise  such  debts, 
legacy  or  money  as  aforesaid,  by  a  sale  and  absolute  disposition 
by  public  auction  or  private  contract  of  the  said  hereditaments 
or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly  in 
o  le  mode  and  partly  in  the  other,  and  any  deed  or  deeds  of 
mortgage  so  executed  may  reserve  such  rate  of  interest  and  fix 
such  period  or  periods  of  repayment  as  the  person  or  persons 
executing  the  same  shall  think  proper  {b), 

(a)  The  other  sections  of  this  act  will  be  fonnd  under  different  heads  in 
this  work.    ( See  ante^  p.  442,  and  post.) 

(b)  As  to  what  amounts  to  a  charge  of  debts  upon  real  estate,  see  the 
note  ante^  p.  467;  and  as  to  a  charge  of  legacies  npon  real  estate,  see  Hawk. 
Wills,  289  et  seq.;  Peaoocky,  Peacock^  13  W.  R.  516 j  Browning  v.  French, 
24  L.  T.,  N.  S.  649. 

In  cases  not  within  the  above  act,  the  law  is  donbtfnl  as  to  the  legal 
operation  of  a  will  creating  merely  a  charge  of  debts,  where  no  machinery 
is  provided  for  giving  effect  to  tne  charge.  See  Sugd.  on  Powers,  120 — 
122,  8th  ed.;  Sugd.  V.  &  P.  662,  14th  ed.;  2  Davidson's  Conv.  299,  990; 
2  Jur.,  N.  S.  68;  and  Williams  on  Real  Assets. 

Where  a  testator  charged  his  real  estate  with  his  debts,  and  devised  an 
advowson  to  trustees  on  trust  to  sell  after  a  certain  time,  it  was  held,  that 
the  trustees,  one  of  whom  was  an  executor,  had  power,  with  the  concurrence 
of  the  other  executors,  to  sell  the  advowson  before  the  specified  time  for 
the  payment  of  debts.  (Sfiaw  v.  Borrevy  1  Keen,  659.)  Where  a  testator 
devised  his  estates  subject  to  debts  to  a  trustee  in  tmst  for  several  persons 
in  succession,  and  appointed  the  trustee  and  his  widow  executors,  it  was 
held,  that  the  trustee  had  power  to  mortgage  the  estates  to  secure  money 
advanced  to  the  widow  and  himself  as  executors.  {Ball  v.  HarrU^  8  Sim. 
485  ;  4  M.  &  Cr.  264.) 

A  testator  ordered  his  debts  and  legacies  to  be  paid  and  discharged  out 
of  his  real  and  personal  estate.  He  then  devised  his  real  estates  to  trustees 
for  600  years,  and  subject  thereto,  to  his  five  sons  as  tenants  in  common  in 
fee;  '*  upon  condition'' that  they  should  pay  in  equal  shares  certain  legacies 
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and  his  debts ;  and  in  case  any  son  should  neglect  to  pay  his  portion,  the    22  4"  23  Vict, 
trustees  were,  oat  of  his  share,  to  raise  the  amoant    He  appointed  the  five      o,  35,  s.  14. 

sons  execntors.    Thirty-three  years  after  the  death  of  the  testator  the 

snryiving  executors  sold  the  estate,  as  they  alleged,  to  pay  the  debts.  The 
court  held,  that  they  had  power  to  sell,  and  decreed  specific  performance 
against  the  purchaser ;  but  added,  that  it  certainly  should  secure  to  the 
purchaser,  as  far  as  the  court  was  competent  to  do  SD,  a  good  legal  estate, 
when  the  conTeyance  was  made.  (  Wrigley  v.  SykeSy  21  Beav.  337.)  It 
was  laid  down,  that  the  general  charge  for  payment  of  debts  gave  the 
executors  a  power  of  selling  the  estate  for  the  payment  of  debts.    {Ih.) 

After  a  charge  of  debts,  &c.,  on  his  real  and  personal  estates,  a  testator 
devised  the  estates  to  trustees,  their  heirs  and  assigns,  upon  trust  for  his 
wife  for  life,  and  then  for  his  daughter  for  her  separate  use  for  life,  and 
after  her  death  to  the  use  of  such  persons  as  she  should  appoint  by  will,  and 
in  default  of  appointment,  to  the  use  of  her  right  heirs ;  and  the  testator 
charged  his  estate  with  700^.  to  be  paid  to  his  granddaughter  when  she  at- 
tained twenty-one.  Wood^  V.-C.,  said,  the  testator  having  charged  his  real 
estate  with  a  sum  of  money  must  be  taken  to  have  given  an  implied  power 
of  sale  to  some  person  to  raise  the  sum  required.  The  donee  of  the  power 
must  be  ascertained  in  each  case  from  the  whole  will.  In  that  case  it  ap- 
peared to  him  that  the  persons  who  were  intended  to  sell  were  the  trustees. 
{Eidnforth  v.  Armttead,  2  K.  &  J.  333.) 

A  testator  directed  his  debts  to  be  paid,  and  subject  thereto  devised  real 
estate  to  E.  upon  certain  trusts,  and  appointed  E.  executor.  Twenty-seven 
years  after  the  testator's  death,  and  nine  years  after  the  death  of  E.,  the 
executors  of  E.  sold  the  estate.  It  was  held,  that  a  good  title  could  be' 
made  under  the  implied  power  of  sale,  and  that  the  vendors  were  not  bound 
to  state  whether  there  existed  any  debts  which  made  a  sale  necessary.  {Sabin 
v.  Heaps,  27  Beav.  653.) 

Where  A.  devised  his  realty,  after  his  debts,  funeral  and  testamentary 
expenses  should  be  paid  thereout,  to  trustees,  for  certain  persons,  and  after 
the  death  of  the  survivor  of  those  persons,  upon  trust  to  sell,  with  power  to 
give  receipts :  it  was  held,  that  the  trustees,  notwithstanding  the  preceding 
implied  power  in  the  executors,  could  make  a  good  title  without  the  execu- 
tor's concurrence.  {Hodkin$on  v.  Quiriy  1  Johns.  &  H.  303;  7  Jur.,  N.  S. 
66;  30  Law  J.,  Chan.  118;  9  W.  R.  197.)  In  this  case  Wood,  V.-C,  said, 
**  It  was  decided  that  where  there  is  a  charge  of  debts  and  no  distinct  pro- 
vision as  to  the  person  by  whom  a  sale  is  to  be  made,  then  the  executors 
take  an  implied  power  to  sell  for  the  payment  of  debts,  though  the  persons 
beneficially  interested  are  capable  of  concurring,  and  that  where  an  attempt 
is  made  to  resist  the  sale,  the  executors  are  entitled  to  a  conveyance  of  the 
legal  estate.    {lb,,  1  Johns.  &  H.  309.) 

Mr.  Lewin  considers  that,  where  a  testator  charges  his  real  estate  with 
debts,  and  then  devises  it  upon  certain  trusts,  which  do  not  provide  for  a 
sale,  or  perhaps  even  negative  the  intention  of  conferring  a  power  of  sale, 
the  trustee  without  the  concurrence  of  the  executor  could  give  a  good  title. 
(Lewin  on  Trusts,  342,  5th  ed.)  And  Mr.  Dart  is  of  the  same  opinion. 
(Vend.  &  Pur.  567.  4th  ed.) 

In  the  case  of  wills  since  this  act,  the  devisee  in  trust  has  power  to  sell  or 
mortgage  under  this  section. 

Where  a  testator  gave  his  real  and  personal  estate  to  A.,  subject  to  the  Cam  when  a 
payment  of  his  debts  and  certain  annuities,  and  appointed  him  executor,  f^nJ^u^JS^ 
It  was  held,  that  A.  could  make  a  good  title  to  the  estate  without  the  debts  and  deviMs 
concurrence  of  the  annuitants,  and  that  a  purchaser  from  A.  was  not  tbe  land  bene- 
bonnd  to  see  to  the  application  of  the  purchase-money.    (Page  v.  Adam,  flciaiiy. 
4  Beav.  269;  Mliot  v.  Merryman,  1  White  &  Tudor,  L.  C.,  Eq.  61.) 

Lord  Cranworth  observed,  '*  Where  there  is  a  general  charge  of  debts  and 
no  legal  estate  given,  it  may  be,  that,  as  against  the  heir  at  law,  the  execu- 
tors may  sometimes,  perhaps  always,  possess  impliedly  a  power  to  convey 
the  legid  estate  in  order  to  raise  the  money  to  satisfy  the  charge,  but  that 
doctrine  certainly  does  not  apply  to  a  case  where  the  estate  is  devised  to 
others  or  to  anotner,  charged  with  certain  payments  of  debts  or  legacies : 
there  that  money  is  to  be  raised  through  the  instrumentality  of  a  sale  by 
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the  devisee,  and  that  devisee  is  the  person  and  the  only  person  thai  can 
make  a  legal  title."    <  Colyer  v.  I^tich,  5  H.  L.  C.  922.) 

Mr.  Lewin  states,  that  vrhile  there  was  no  case  in  which  the  qnestion  had 
arisen  whether  the  devisee  alone  conld.  make  a  good  title,  the  preralenfe 
opinion,  before  the  recent  cases,  had  been  that  a  devisee  snbject  to  debts 
could  sign  a  receipt  for  the  purchase-money.  (Lewin,  Trusts,  944 ;  and 
see  Dart,  V.  &  F.  568.)  Mr.  Waley  considers  the  legitimate  condnsion 
from  the  recent  cases  to  be,  that  the  power  of  sale  of  the  executors  most 
prevail  notwithstanding  a  beneficial  devisee  in  fee ;  and  must  override  the 
title  not  only  ol  the  devisee  himself,  but  of  his  alienees.  (2  Davidson, 
Conv.  990.) 

By  22  &  23  Vict  c.  36,  s.  18,  the  case  of  a  beneficial  devise  in  fee  is 
excepted  from  the  operation  of  this  apt,  and  the  concluding  words  of  that 
section  seem  almost  tantamount  to  a  declaration  by  the  legislature  that 
beneficial  devisees  subject  to  a  charge  have  power  to  sell  or  mortgage. 
(Lewin,  Trusts,  343.)  Mr.  Waley  concludes  that  if  the  doctrine  of  an  im- 
plied power  of  sale  in  the  executor  is  maintained,  it  will  be  necessary  (in 
the  case  of  wills  before  the  act),  to  recognise  the  existence  of  concurrent 
powers  of  sale  in  the  executor  and  beneficial  devisee,  so  that  a  good  title  will 
be  acquired  from  the  one  first  selling ;  and  that  this  anomaly  will  continue, 
even  in  the  case  of  wills  since  the  act.    (2  Davidson,  Conv.  991,  3rd  ed.) 

A  testator  devised  lauds  for  life  with  contingent  remainders  over,  and 
then  devised  other  lands  to  another  tenant  for  life  with  contingent  re- 
mainders over,  and  charged  the  latter  lands  with  the  payment  of  a  mortgage 
on  the  former  lands,  and  also  with  his  debts  generally,  but  he  gave  no  express 
power  of  sale :  it  was  held,  that  the  executor  took  a  power  of  sale  by  impli- 
cation, and  that  after  a  sale  of  the  latter  lands  by  the  executor  the  devisees 
of  the  former  had  no  equity  against  the  purchaser  in  respect  of  the  charge 
of  the  mortgage  debt.  {Robinion  v.  Lowater,  5  De  G.,  M.  &  G.  272  ; 
17  Beav.  592.)  The  judgment  of  Turner,  L.  J.,  in  this  case  proceeded 
upon  the  ground  that  it  must  have  been  in  the  contemplation  of  the  testator 
that  the  debts  should  be  raised  immediately,  but  no  power  being  given  to 
the  devisees  to  raise  it,  and  the  will  containing  a  devise  of  a  life  estate  with 
contingent  remainders  over,  it  was  impossible  during  the  subsistence  of 
those  contingent  remainders  the  devisees  could  themselves  raise  it.  On 
the  face  of  the  will  therefore  it  was  not  the  intention  of  the  testator  that 
the  money  should  be  raised  by  the  devisees.  It  seemed,  therefore,  without 
reference  to  the  cases  decided  upon  the  subject,  that  in  this  case  at  least  it 
was  the  intention  of  the  testator  that  the  money  should  be  raised  by  the 
executor,  and  that  the  executor  must  be  considered  as  invested  wi&  all 
necessary  powers  for  that  purpose.    (5.  C,  5  De  G.,  M.  &  G.  277.) 

Where  a  mortgagor  died,  having  devised  tho  mortgaged  hereditaments, 
after  payment  of  debts,  to  his  executrix  for  life,  with  remainder  to  his 
children,  it  was  held,  in  a  foreclosure  suit,  that  although  the  executrix  had 
a  power  of  sale  available  for  the  plaintiffs  in  a  creditor's  suit,  she  had  not 
in  a  foreclosure  suit.    (^Bolton  v.  Stannard,  6  W.  R.  570.) 

Where  a  testator  directed  his  debts  to  be  paid  by  his  executrix,  and  he 
devised  his  real  estate  to  her  for  life  with  remainders  over,  and  he  gave  his 
executrix  power  to  mortgage  his  real  estate  as  far  as  should  be  needful  for 
her  maintenance  and  comfort:  it  was  held,  that  the  executrix  had  no  power 
of  sale  for  payment  of  the  debts.  In  this  case  the  debts  were  not  charged 
on  the  real  estate ;  it  being  assumed  that  the  testator  meant  that  the  debts 
should  be  paid  only  out  of  the  property  which  by  law  passes  to  the  executor. 
{Cook  V.  Dawson,  29  Beav.  123;  3  De  G.,  F.  &  J.  127.) 

^  Where,  in  a  will  since  this  act,  a  testator  charges  his  debts  and  devises 
his  real  estate  to  A.  for  life,  with  contingent  remainders  over,  the  case 
seems  to  fall  within  sect.  16,  under  which  £e  executors  have  power  to  sell 
or  mortgage.    (Lewin,  Trusts,  348. ) 

Where  a  testator  charged  his  real  estate  with  the  payment  of  his  debts, 
and  the  real  estate  was  not  devised,  but  descended  to  the  heir,  it  was  held, 
at  law,  that  the  executor  had  no  legal  power  of  sale.  (^Doe  d.  Jones  v. 
Hughes,  6  Exch.  223.) 

Mr.  Lewin  conceives  that  the  executor  has  an  equitable  power  of  sale. 


^^ 
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and  that  the  holder  of  the  legal  estate  is  a  trustee  lor  him.    (Lewis  on    22  ^  23  Viet. 
Tmsts,  346,  5th  ed.)    See  the  remarks  of  Lord  Cranreorth  in  Colyer  t.      o,  85,  #.14. 
Finch,  5  H.  L.  C.  922,  antCj  p.  485.  

Where  real  estate  was  being  sold  for  payment  of  debts,  and  the  legal 
estate  was  in  the  heir,  who  was  oat  of  the  jurisdiction,  and  the  charge  of 
debts  was  not  clear,  the  court  declared  the  heir  to  be  a  trustee  for  the 
purposes  of  the  will,  and  made  a  vesting  order  under  13  &  14  Vict.  c.  60,  s.  9. 
{Hooper  v.  StrtUton,  12  W.  R,  367.) 

Where  an  estate  charged  with  debts  under  a  will  since  this  act  is  not 
devised  but  descends  to  Uie  heir,  the  case  seems  to  fall  witiiin  sect.  16,  under 
which  the  executors  have  power  to  sell  or  mortgage. 

Where  in  a  will  since  the  act  a  testator  char^  his  debts,  and  devises  Lapte. 
his  real  estate  beneficially,  and  the  devisee  dies  m  the  testator's  lifetime, 
so  that  the  estate  lapses,  Mr.  Lewin  considers  that  the  case  falls  within 
sect  16.    (Lewin  on  Trusts,  347,  6th  ed.) 

A  testator,  who  died  in  1863,  devised  real  estate  to  A.  in  trust  to  sell,  DlacUdmer. 
with  power  to  give  discharges ;  A.  was  to  pay  the  debts  and  hold  the 
surplus  on  certain  trusts,  and  was  also  appointed  sole  executor ;  A.  having 
renounced  and  disclaimed,  it  was  held,  that  the  heir  at  law  who  had  taken 
out  administration  could  sell  the  estate  and  give  valid  receipts.  (Aurtin 
v.  Martin,  29  Beav.  523;  but  see  Hohson  v.  Fliffht,  13  W.  K.  393.) 

In  the  case  of  wills  before  this  act,  it  seems  that  the  implied  power  of  Execatoi'ji  power 
sale  which  executors  take  under  a  charge  of  debts,  is  merely  an  equitable  f^OTeqi^la^e. 
power;  and  that  the  concurrence  of  the  heir  or  devisee  is  necessary  to  pass 
the  legal  estate.    (Dart.  V.  &  P.  567,  4th  ed. ;  Lewin  on  Trusts,  346,  5th 
ed.)   In  the  case  of  wills  since  the  act,  the  power  of  sale  taken  by  executors 
under  sect.  16,  seems  to  be  a  legal  power. 

The  power  implied  under  a  charge  of  debts  in  wills  before  this  act  has  Effect  of  lajne  of 
been  held  to  exist  notwithstanding  the  lapse  of  a  considerable  time.    Thus,  J*°}®  ^^^  execu- 
in  Ghreetham  v.  Oolton  (34  Beav.  61 5),  thirteen  years;  in  Ibrhe$  v.  Peacock  ggj^  ^^^  ^ 
(1  Phill.  717),  twenty-five  years;  in  SaHn  v.  Heape  (27  Beav.  353),  twenty- 
seven  years;  and  in  Wrigley  v.  Sykes  (21  Beav.  337),  thirty-three  years,  had 
elapsed  between  the  testator's  death  and  the  sale.    It  was  said,  however, 
by  Lord  Romilly,  M.  B.,  "  In  all  probability  there  must  be  some  limit  in 
these  cases,  and  some  period  at  which  the  court  will  say  that  the  debts 
must  have  been  paid,  and  when  it  would  be  very  difiieult  to  make  a  good 
title  upon  a  sale  made  to  satisfy  a  charge  on  real  estate  contained  in  a  idll." 
(SaHn  V.  Heape,  27  Beav.  560.) 

As  to  whether  a  power  to  sell  implies  a  power  to  mortgage,  see  2  David-  Power  to  mort- 
Bon,  Conv.  985,  986,  3rd  ed.  WS^ 

It  was  formerly  held  that,  in  the  absence  of  any  special  direction,  an 
express  power  to  mortgage  did  not  authorize  a  mortgage  with  a  power  of 
sale.  {Clarke  v.  Royal  Panopticon,  4  Drew.  26.  &Be  Rustell  v.  Plaice, 
18  Beav.  21.)  But  a  power  to  raise  money  by  sale  or  mortgage  was  held 
to  authorize  a  mortgage  with  a  power  of  sale.  {BHdyei  v.  Longman, 
24  Beav.  27.)  It  has  t^n  since  held,  that  under  a  direction  in  a  will  to 
trustees  to  raise  a  sum  of  money  by  mortgage  of  a  trust  estate,  in  such 
manner  as  they  should  think  fit,  the  trustees  could  create  a  mortgage  with 
a  power  of  sale.  [Re  Cha/w^s  Will,  L.  R.,  8  £q.  669.  See  Ontikshank 
V.  Ih{ffin,  L.  R.,  13  Eq.  555.)  A  mere  power  to  mortgage  does  not  create 
an  additional  power  to  sell.    iCook  v.  Dawion,  29  Beav.  128.) 

By  23  &  24  Vict  c.  146,  ss.  11—16,  Z^i^pott),  where  mortffages  are 
created  by  deed  since  28th  August,  1860,  and  there  is  no  provision  to  the 
contrary,  any  mortgagee,  although  the  deed  contains  no  power  of  sale,  may, 
when  the  principal  sum  has  been  in  arrear  for  twelve  months,  or  the  interest 
for  six  months,  or  there  has  been  any  default  by  the  mortgagor  in  ioBuring, 
proceed  to  a  sale  after  six  months'  notice,  and  sign  a  viuid  receipt  for  the 
purchase- money . 

16.  The  powers  conferred  by  the  last  section  shall  extend  to  Powen  givwi  by 
all  and  every  person  or  persons  in  whom  the  estate  devised  shall  teodedto  siS^" 
for  the  time  being  be  vested  by  survivorship,  descent  or  devise,  JT"^**^****' 


clent  derlae. 


488  Devise  of  Real  Estates  charged  with  Debts, 

22  tf  28  XI fit,    or  to  any  person  or  persons  who  may  be  appointed  under  any 
e.  35,  s,  15.     power  in  the  will,  or  by  the  Court  of  Chancery,  to  succeed  to 
the  trusteeship  vested  in  such  devisee  or  devisees  in  trust  as 
aforesaid  (c). 

(ff)  See  the  qnestions  which  have  been  raised  as  to  how  far  the  devisee 
of  a  trust  estate  can  execute  the  trust.  {Braybrooke  y.  Inskip,  Tndor^ 
L.  C,  Cony.  892,  2nd  ed.) 

Ezecuton  to  h*Te  16.  If  any  testatoF  who  shall  have  created  such  a  charge  as 
money r&?'wh«r«  ^^  described  in  the  fourteenth  section  shall  not  have  devised  the 
i!!fJTil"i^i™**'  hereditaments  chained  as  aforesaid  in  such  terms  as  that  his 
"'"  whole  estate  and  interest  therein  shall  become  vested  in  any 

trustee  or  trustees,  the  executor  or  executors  for  the  time  being 
named  in  such  will  (if  any),  shall  have  the  same  or  the  like 
power  of  raising  the  said  monies  as  is  hereinbefore  vested  in  the 
devisee  or  devisees  in  trust  of  the  said  hereditaments,  and  such 
power  shall  from  time  to  time  devolve  to  and  become  vested  in 
the  person  or  persons  (if  any)  in  whom  the  executorship  shall 
for  the  time  being  be  vested ;  but  any  sale  or  mortgage  under 
this  act  shall  operate  only  on  the  estate  and  interest,  whether 
legal  or  equitable,  of  the  testator,  and  shall  not  render  it  unne-> 
cessary  to  get  in  any  outstanding  subsisting  legal  estate  (c/). 

(d)  See  note  to  sect  14,  ajUe, 

Parchaseri,  &c.  17.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire 

quirea8"toi»wa».  whether  the  powers  conferred  by  sections  fourteen,  fifteen  and 

sixteen  of  this  act,  or  either  of  them,  shall  have  been  duly  and 
correctly  exercised  by  the  person  or  persons  acting  in  virtue 
thereof. 
Sections  u,  16  '  18.  The  provisions  contained  in  sections  fourteen,  fifteen  and 
Bffect^oSaJa  sixteen  shall  not  in  any  way  prejudice  or  affect  any  sale  or 
raiest  &c ,  nor  to  mortgage  already  made  or  hereafter  to  be  made,  under  or  in 
fn  fSorIn  tau.*   pursuance  of  any  will  coming  into  operntion  before  the  passing 

of  this  act,  but  the  validity  of  any  such  sale  or  mortgage  shall 
be  ascertained  and  determined  in  all  respects  as  if  this  act  had 
not  passed ;  and  the  said  several  sections  shall  not  extend  to  a 
devise  to  any  person  or  persons  in  fee  or  in  tail,  or  for  the  tes- 
tator's whole  estate  and  interest  charged  with  debts  or  legacies, 
nor  shall  they  affect  the  power  of  any  such  devisee  or  devisees 
to  sell  or  mortgage  as  he  or  they  may  by  law  now  do  {e), 

(0)  See  note  to  sect.  14,  unte. 

Not  to  be  boand  28.  The  bona  fide  payment  to  and  the  receipt  of  any  person 
*?  ■««  ^®  *^«  »P"  to  whom  any  purchase  or  mortgage  money  shall  be  payable 
ebne-money."''     upon  any  express  or  implied  trust,  shall  effectually  discharge 

the  person  paying  the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof,  unless  the  con- 
trary shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security  (/). 

(/)  See  also  23  &  24  Vict.  c.  145,  s.  29,  post,  as  to  the  present  law. 
Prerioiu  law  m  Before  these  statutes,  where  a  will  contained  no  express  trust  or  charge 

liaSt^^T^'  ®^   for  payment  of  debts,  a  purchaser  of  the  testator's  land  sold  for  payment 
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of  debts,  was  not  bonnd  to  see  to  the  application  of  the  pnrchase-monej,    22  4"  23  Viot. 
where  the  land  was  made  assets,  either  by  11  Geo.  4  &  1  WilL  4,  c.  47  (see      o.  35,  «.  23. 
ante,  p.  468) ;  or  by  8  &  4  Will.  4,  c.  104  (see  ante^  p.  477).  ~~ 7" 

Where  a  will  contained  an  express  trust  or  charge  for  payment  of  debts  JJ  debto^l^*- 
generally,  a  purchaser  was  not  bound  to  see  to  the  application  of  the  dee: 
purchase-money  (Williams,  Real  Assets,  51,  62):   even  where  a  testator  where  express 
charged  the  land  with  a  specified  debt,  and  also  with  his  other  debts  trust  or  chartro 
generally.    (Bobinson  v.  Lowater,  17  Beav.  592;  5  De  G.,  M.  &  G.  272.)  JP^^^'^JJJ^?'. 

The  rule  which  relieved  a  purchaser  from  seeing  to  the  application  of  the  fenwfaiiy; 

purchase-money,  when  the  estate  was  subject  to  a  primary  general  charge  of 
debts,  had  reference  to  the  time  of  the  testator's  death,  and  did  not  cease 
to  be  applicable,  though  the  debts  were  subsequently  paid ;  and,  therefore, 
where  an  estate  so  charged  was  sold  by  the  trustee,  it  was  held,  that  the 
cestui  qn^  trusts  were  not  necessary  parties  to  the  conveyance,  though  the 
sale  did  not  take  nlace  till  twenty-five  years  after  the  testator's  death,  and 
the  vendor,  on  being  asked  by  the  purchaser,  whether  all  the  debts  were 
not  paid,  had  refused  to  answer  the  question.  ( Forbes  v.  Peaeocky  1  Phill. 
C.  C.  717.     See  Strovghill  v.  Anstey,  1  De  G.,  M.  &  G.  663.) 

Where  a  testator,  **  in  case  his  personal  estate  should  be  insufficient  for 
the  payment  of  his  debts,"  charged  the  same  upon  his  real  estate,  it  was 
held  that  the  executor  could  sell  and  give  valid  receipts  for  the  purchase- 
money,  without  showing  the  insufficiency  of  the  personal  estate.  (  Greet  ham 
v.  Cotton,  34  Beav.  615.) 

Where  debts  and  legacies  were  charged  generally,  a  purchaser  was  not  For  pajment  of 
bound  to  see  to  the  application  of  the  purchase-money.      (^Johnson  v.  debuandiega- 
Xennett,  3  M.  &  K.  630.)   Freehold  and  leasehold  estate  was  devised  to  A.,  <^^* 
subject  to  the  payment  of  debts  and  annuities.    A.  sold  the  real  estate. 
The  purchaser,  insisting  that  the  annuitants  ought  to  concur,  filed  a  bill 
against  the  vendor  for  a  specific  performance.     The  vendor's  answer 
admitted  the  sufficiency  of  the  personal  estate  to  pay  the  debts  ;  that  they 
had  all  been  paid  since  the  contract,  and  that  the  sale  had  not  been  made 
for  the  specific  purpose  of  satisfying  the  debts.    It  was  held,  that  these 
circumstuices  did  not  vary  the  rule  as  to  the  liability  of  the  purchaser  to 
see  to  the  application  of  the  purchase-money,  and  Uiat  he  was  bound  to 
complete.    {Page  v.  Adam,  4  Beav.  269.   See  Jofies  v.  Price,  11  Sim.  557; 
Sngd.  V.  &  P.  840,  841,  11th  ed.) 

It  was  a  general  rule,  that  where  debts  are  charged  generally,  the  pur- 
chaser or  mortgagee  was  not  bound  to  see  to  the  application  of  £be  money. 
But  where  real  estate  was  devised  subject  to  debts  and  le^^ades,  and  the 
devisee  was  also  executor,  a  purchaser  or  mortgagee  from  him  of  the  real 
estate  was  held  liable  to  the  charge,  where  the  circumstances  of  the  trans- 
action afforded  intrinsic  evidence  of  a  breach  of  trust,  and  that  the  mortgage 
or  purchase-money  was  not  to  be  applied  for  payment  of  the  debts  and 
legacies.  (  Watkins  v.  Cheek,  2  Sim.  &  Stn.  199.  See  Mand  v.  Uland, 
4  My.  &  Cr.  420.) 

Where  the  trust  was  for  payment  of  specified  debts,  or  of  legacies  only,  For  pajment  of 
the  purchaser  was  bound  to  see  to  the  application  of  the  purchase-money,  particular  debtt 
(Lewin  on  Trusts,  336,  5th  ed.)    And  it  was  decided,  that  where  a  person  ^  ^^e^^ 
who  was  a  trader  at  his  death  devised  his  real  estates,  subject  to  the  payment 
of  legacies,  the  purchaser  of  the  estate  from  the  devisee  was  bonnd  to  see 
to  the  application  of  his  purchase-money  in  satisfaction  of  the  legacies 
charged  on  the  land,  notwithstanding  their  liability  under  47  Geo.  3,  sess.  2, 
c.  74,  to  the  payment  of  the  simple  contract  debts.    ( Morn  v.  Horn,  2  Sim. 
&  Stn.  448.) 

It  seems  to  be  doubtful  whether  this  section  is  retrospective.  (See  Lewin 
on  Trusts,  332,  5th  ed.,  and  Bennett  v.  Lutton,  2  J.  &  H.  158.) 

See,  further,  as  to  the  liability  of  a  purchaser  to  see  to  the  application  of 
the  purchase-money,  Elliot  v.  Merryman,  1  White  &  Tudor's  L.  C,  £q. 
59  et  seq,,  and  the  note  to  28  &  24  Vict.  c.  145,  s.  29,  post. 


(    490    ) 


PAYMENT  OF  MORTGAGE  DEBTS. 

17  &  18  Victoria,  c.  113. 

An  Act  to  amend  the  Law  delating  to  the  Administration  of 

the  Estates  of  Deceased  Persons. 

[ II th  August,  1854.] 


17  ^  18  Vict, 
o.  113, «.  1. 


ITelr  or  devtoeo  of 
real  estate  not  to 
claim  payment  o( 
mortgage  out  of 
perK>nal  aueta. 


Whereas  it  is  expedient  that  the  law  whereunder  the  real  and 
personal  assets  of  deceased  persons  are  administered  should  be 
amended :  be  it  enacted  as  follows : 

1.  When  any  person  shall,  after  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  fifly-four,  die  seised 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  here- 
ditaments which  shall  at  the  time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not,  by  his  will  or  deed  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention,  the  heir  or 
devisee  to  whom  such  land  or  hereditaments  shall  descend  or 
be  devised  shall  not  be  entitled  to  have  the  mortgage  debt  dis- 
charged or  satisfied  out  of  the  personal  estate  or  any  other  real 
estate  of  such  person,  but  the  land  or  hereditaments  so  charged 
shall,  as  between  the  different  persons  claiming  through  or 
under  the  deceased  person,  be  primarily  liable  to  the  payment 
of  all  mortgage  debts  with  which  the  same  shall  be  charged, 
every  part  thereof,  according  to  its  value,  bearing  a  propor- 
tionate part  of  the  mortgage  debts  charged  on  the  whol<B  thereof: 
provided  always,  that  nothing  herein  contained  shall  afifect  or 
diminish  any  right  of  the  mortgagee  on  such  lands  or  heredita- 
ments to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt  either  out  of  the  personal  estate  of  the  person  so  dying  as 
aforesaid  or  otherwise :  provided  also,  that  nothing  herein 
contained  shall  affect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  will,  deed  or  document  already  made  or  to 
be  made  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  ^ftj-^VQ  (a). 

2.  This  act  shall  not  extend  to  Scotland. 

Prerioas  law  as  {a)  Before  this  act  it  followed  from  the  known  mles,  both  of  law  and 

t^jLhe^p«7ment  of  eqoity,  that  as  between  the  real  and  personal  representatives  of  the  debtor^ 
^.^    ..»  ^.K^.       ^^^  personal  estate  was  primarily  liable  to  the  payment  of  the  mortgage 

debt,  and  most  indemnify  the  real  estate  against  it  All  instances  to  £e 
contrary  were  mere  exceptions  to  that  eeneral  mle,  and  whether  the  lands 
in  mortgage  deyoWed  on  the  heir  at  law  as  hcdrei  natUM,  or  on  a  general 
devisee  as  Jusrea  factuSy  or  on  a  particular  devisee,  in  either  case  the  per- 
sonal estate  was  liable,  in  the  absence  of  evidence  of  intention  to  the  con« 
trary,  as  the  primary  fund,  to  exonerate  the  real  estate  descended  or  devised 
from  the  debt.    (See  Coote  on  Mortgages,  p.  452,  8rd  ed.;  2  Jann.  Wills, 


Kofc  to  affect 
rights  claimed 
under  any  will, 
&C.  before  let 
January,  ISfifi. 


Extent  of  act 


mortgage  debts. 
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£97.)  The  rnle  previous  to  this  act  was,  that  the  personal  estate  of  the 
deceased  debtor  was  the  primary  fund  to  pay  off  a  mortgage,  unless  an 
intention  was  shown  to  throw  the  debt  on  the  mortgaged  estate.  The 
object  of  the  act  was  to  make  the  mortgaged  estate  the  primary  fund, 
unless  an  'intention  can  be  shown  to  throw  the  debt  on  the  personalty. 
(  Goodwin  y.  Lee^  1  Kay  &  J.  378;  Sntairuan  y.  Smainson,  6  De  G., 
M.  &  G.  652.) 

For  the  previous  law  as  to  the  exoneration  of  estates  from  mortgage  debts 
contracted,  or  adopted,  by  the  owner,  and  also  as  to  the  acts  which  amounted 
to  an  adoption  of  a  mortgage  debt,  see  further,  Duke  of  Anooiter  y. 
Mayer,  1  White  &  Tudor,  L.  C,  Eq.  666  et  seq. 

The  act  applies  to  copyholds  {Piper  v.  P-lper,  1  J.  &  H.  91),  but  not  to 
leaseholds.  (^Solomon  v.  Solomon,  12  W.  R.  540.)  Where  freeholds  were 
settled  by  deed  upon  trusts  for  conversion,  a  share  in  the  produce,  which 
was  under  the  terms  of  the  deed  taken  as  personal  estate,  was  held  not  to 
be  an  "  interest  in  land  "  within  the  act  ( Lewit  y.  Lewis,  L.  R.,  13 
Eq.  218.)  It  seems  that  where  an  interest  in  land  is  given  by  a  testator, 
with  the  option  of  retaining  it  in  specie,  or  of  having  it  converted,  a  person, 
electing  to  take  without  conversion,  must  under  the  act,  in  the  absence  of 
a  contrary  intention  on  the  part  of  the  testator,  take  cum  onere  ;  but  in 
case  he  takes  it  as  converted,  the  act  does  not  apply,  (/d.)  As  to  when 
a  legatee  of  an  incumbered  chattel  is  entitled,  to  claim  exoneration,  see 
2  Jarm.  Wills,  595  et  seq. 

An  equiUkble  mortgage  by  deposit  and  memorandum  is  within  the  act 
{Pembroke  v.  Priend,  1  J.  &  H.  132),  even  where  the  memorandum 
expressed  that  the  deposit  was  made  as  collateral  security  for  the  repay- 
ment of  a  sum  borrowed  upon  a  promissory  note.  {Coleby  y.  Colehy, 
li.  R.,  2  Eq.  803.) 

The  act  only  applies  where  there  is  a  defined  and  specified  charge  upon  a 
specific  estate,  and  to  the  extent  of  that  charge.  A  general  charge  on  real 
estate  by  a  testator,  in  aid  of  his  personal  estate,  does  not  come  within  the 
definition  of  such  a  mortgage  as  is  spoken  of  in  the  act,  unless  and  until 
the  amount  of  it  has,  in  the  administration  of  the  estate,  been  accurately 
defined,  and  the  devisee  has  expressly  taken  the  estate,  subject  to  such 
ascertained  charge.    {Hepworth  v.  Hill,  30  Beav.  476.) 

Where  A.  conveyed  estate  (No.  1)  to  B.,  on  B.  covenanting  to  pay  off  a 
mortgage  debt,  due  from  A.  on  estate  (No.  2),  it  was  held,  that  as  between 
the  real  and  personal  representatives  of  B.  his  personal  estate  was  primarily 
liable  to  the  mortgage  debt     {Day  v.  Day,  14  W.  R.  261.) 

A.  granted  a  Scotch  estate  to  his  son  under  the  burden  of  the  payment  of 
a  mortgage  debt,  secured  upon  another  estate  belonging  to  A.  in  England. 
A.  died,  domicUed  in  England,  and  by  his  will  he  appointed  executors, 
directed  payment  of  his  just  debts  as  soon  as  conveniently  might  be  after 
his  death;  and  devised  the  mortgaged  estate  to  the  grantee  of  the  Scotch 
estate.  It  was  held,  that  the  mortgage  debt  was  properly  payable  out  of 
the  Scotch  estate,  and  that  the  testator's  general  personalty  was  exonerated 
therefrom.    {Smith  v.  Moreton,  37  L.  J.,  Ch.  6  ;  W.  N.  1867,  p.  251.) 

A  lien  for  unpaid  purchase-money  was  held  not  to  be  a  charge  by  way 
of  mortgage  within  tne  act  {Hood  y.  Hood,  5  W.  R.  74;  Barnwell  v. 
Ironmonger,  1  Dr.  &  Sm.  260.)  The  word  "  mortgage  "  has  since  been 
extended  so  as  to  include  a  lien  for  unpaid  purchase-money  upon  lands  or 
hereditaments  purchased  bv  a  testator.  (30  &  31  Vict.  c.  69,  s.  2.)  But 
where  the  purchaser  dies  mtestate,  the  last-mentioned  section  does  not 
ftPP'y-    {Harding  y.  Harding,  L.  R.,  13  Eq.  493.) 

Where  the  personalty  goes  to  the  crown  for  want  of  next  of  kin,  it  has 
been  held,  notwithstanding  the  words  of  the  act,  "  as  between  the  different 
persons  cMming  through  or  under  the  deceased  person,"  that  the  statute 
applies,  and  the  crown  takes  exonerated  from  mortgage  debts.  {Dacre  y. 
Patriekson,  1  Dr.  &  Sm.  186.) 

A  will,  executed  by  the  testator  before  1856,  but  not  coming  into  opera- 
tion until  after  that  date,  is,  as  between  the  claimants  under  it, ''  a  will 
already  made,"  within  the  proviso,  and  republication  at  a  time  sub- 
sequent to  the  1st  January,  1855,  does  not  deprive  it  of  this  character. 
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Contraij  Intentlou 
within  the  act. 

Lord  Campbell'i 
dlctam  In  Wool" 
Mterfcro/l  r.  Wool- 
staler^ 


Cases  as  to  per- 
sons dying  before 
1868. 
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(Rolfe  V.  Perry,  S  D«  G.,  J.  Sc  S.  481.)  The  proviao  was  held  not  to 
apply  to  the  caae  of  an  heir,  where  the  intestate,  before  1855,  had  execnted 
a  mortgage,  reserving  the  equity  of  redemption  to  himself  and  his  heirs. 
(Piper  V.  Piper,  1  tJ.  &  H.  91.)  Nor  where  the  personal  estate  had  been, 
bequeathed  by  a  will  made  before  1855.  {Power  y.  Power,  8  Ir.  Ch.  R. 
340.)  The  heir  of  a  testator,  taking  by  descent  an  estate  which  has  been 
the  subject  of  a  lapsed  devise  in  a  will  made  prior  to  1855,  was  held  to  take 
oum  onere,  inasmuch  as  he  was  not  a  person  claiming  "  under  or  by  virtue 
of  a  will"  within  the  meaning  of  the  proviso.  {^eUon  v.  Page,  L.  K., 
7  Eq.  25.) 

Lord  Campbell,  C,  expressed  an  opinion  that  the  same  rule  should  now 
be  observed  with  respect  to  exempting  the  mortgaged  land  from  the  pay> 
ment  of  the  mortgage  money,  as  was  before  observed  with  respect  to 
exempting  the  personal  estate,  the  mortgaged  land  being  now  primarily 
liable,  as  the  personal  estate  had  been  previously.  Expressed  intention  was 
formerly  allowed  to  prevail  over  the  usual  rule  of  law,  but  the  intention  to 
transfer  the  liability  from  the  personal  estate  to  the  heir  or  devisee  of  the 
mortgaged  land  was  required  to  be  clear  and  unequivocal.  (  Woolttencro/t 
V.  WooUteneroft,  2  De  G.,  F.  &  J.  350,  361.) 

Turner,  L.  J.,  said,  '*  With  reference  to  the  above  dictum  of  Lord  Camp' 
bell,  that  the  rule  which  had  been  before  observed  with  respect  to  exempt- 
ing personal  estate,  should  now  be  observed  with  respect  to  exempting  the 
mortgaged  land  from  the  payment  of  the  mortgage  money,  probably  meant 
no  more  than  that  the  intention  must  be  clearly  proved.  If  Lord  Campbell 
intended  to  say,  that,  as  before  the  act  it  had  been  necessary  to  show  an 
intention,  not  only  to  charge  the  mortgaged  estate,  but  also  to  discharge  the 
personalty,  so  now  it  was  necessary  to  show  an  intention,  not  only  that 
another  fund  should  be  chained,  but  also  that  the  mortgag^  estate  should 
be  discharged,"  Turner,  L.  J.,  was  not  prepared  to  follow  him.  [n  order 
to  take  a  case  out  of  the  act,  it  was  sufficient  to  show  a  contrary  or  other 
intention :  this  destroyed  the  analogy  between  the  two  cases.  In  the  one 
case  the  intention  to  be  proved  was  contrary  to  the  established  law  -,  in  the 
other,  it  was  only  contrary  to  a  statutory  rule  expressly  made  dependent 
upon  intention.  (Eno  v.  Tatliam,  11  W.  R.  476 ;  3  De  G.,  J.  &  S.  443.) 
In  Mellish  v.  Vallins  (2  Johns.  &  H.  199),  Wood,  V.-C,  said,  "  That  he 
had  not  been  able  to  satisfy  himself,  that  in  cases  under  the  act  the  rule 
suggested  by  Lord  Campbell  is  applicable."  (See  the  observations  of 
Stuart,  V.-C.,  Stnith  v.  Smitk,  3  Giff.  263.)  Lord  Westbury  remarked, 
that  he  should  be  unwilling  to  hold  that  a  mere  technical  rule  of  interpreta- 
tion was  to  be  regarded  in  all  cases  as  sufficient  to  exclude,  or  signifying 
marks  of  intention  so  as  to  bring  the  catie  within,  the  statute :  and  that  it 
might  probably  be  better  to  rest  each  case  on  its  own  particular  circum- 
stances, collecting  the  signification  and  intention  in  every  particular  case, 
not  from  the  woi^s  only,  but  also  from  the  effect  of  the  disposition,  from 
the  whole  will  and  the  nature  of  the  gifts  made  by  the  will.  {Jiolfe  t. 
Perry,  3  De  G.,  J.  &  S.  486.) 

In  the  case  of  persons  dying  after  the  31st  December,  1867,  regard  must 
be  had  to  30  &  31  Vict.  c.  69  (post),  in  determining  the  question  whether 
an  intention  has  been  expressed  to  exclude  the  operation  of  the  act.  But 
upon  this  question  in  the  case  of  persons  dying  before  1868,  the  following 
distinctions  have  been  laid  down. 

Where  a  testator  directs  his  debts  to  be  paid  out  of  some  particular  fund 
or  property,  or  description  of  property,  out  of  which,  according  to  the  rule 
established  by  the  statute,  they  would  not  be  primarily  payable,  he  must 
be  taken  to  signify  an  intention  to  exclude  the  statutory  rule:  but  when  he 
merely  directs  his  debts  to  be  paid,  or  to  be  paid  out  of  his  estate  generally, 
he  does  not  signify  an  intention  to  exclude  that  rule.  (Per  RomUly,  M.  K., 
Bronmson  v.  JLawrenee,  L.  R.,  6  Eq.  5.)  Whenever  a  testator  l^  mort- 
gaged his  estates,  and  by  his  will  provides  a  fund,  either  his  residuary 
personal  estate,  or  an  estate  devised  for  the  purpose,  or  the  general 
personal  estate  and  other  property  mixed  up  with  it,  or,  in  other  words, 
when  he  provides  a  fund  of  any  description  whatever  for  the  payment  of 
his  debts ;  that  is  an  indication  of  an  intention  that  the  land  is  not  to  be 
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the  primary  fand  within  the  act;  bat  that  the  personal  estate  or  the    17  >  ig  Viot. 
particolar  fand  provided  is  to  exonerate  it  from  the  mortgage  debt.    (Per      ^t  1 1  q  •  1 
Malim,  V.-C,  Maxwell  v.  Hytlop,  L.  R.,  4  Eq.  413.)  * 

A  direction  in  a  will  that  "all  jast  debts  be  paid  as  soon  as  may  be,"  Ezpressions not 
followed  bj  a  devise  in  fee  of  a  freehold  honse  (which  was  subject  to  an  excluding  the  act. 
equitable  mortga^),  was  held  not  to  be  sach  an  expression  of  a  contrary 
intention  as  to  bring  the  case  within  the  saving  of  this  act,  and  consequently 
that  the  devisee  took  eum  orhere.  Woody  V.-C,  said,  <'  The  testator  does 
not  say  that  the  debts  are  to  be  paid  ont  of  his  personal  estate  or  by  his 
executors.  Had  he  used  the  words, '  by  my  executors,'  there  would  have 
been  something  on  which  to  build  the  conclusion  that  he  meant  to  express 
an  intention  i£aX  the  general  statutory  rule  should  not  apply.  There  would 
have  been  more  room  for  the  alignment  if  the  property  had  been  devised  in 
strict  settlement;  but  the  gift  to  the  widow  being  in  fee,  there  was  nothing 
to  prevent  a  sale  for  payment  of  the  mortgage  debt  immediately  after  the 
testator's  death."  (^Pembroke  v.  IHend,  1  J.  &  H.  182,  184.)  Where, 
however,  a  testator,  after  giving  a  general  direction  that  his  debts  should 
be  paid  as  soon  as  could  be  after  &s  decease,  devised  in  strict  settlement 
estates  which  were  subject  to  mortgages,  directed  the  trostees,  daring 
minorities,  to  receive  the  rents  and  profits  of  the  estates,  and  thereout, 
amongst  other  things,  to  keep  down  the  interest  of  any  sums  which  might 
be  charged  by  way  of  mortgage  or  otherwise  on  the  premises ;  gave  power 
of  sale  and  exchange  over  part  of  the  mortgaged  estates  only ;  and  be- 
queathed his  residuary  personalty  to  his  next  of  kin ;  it  was  held,  that  the 
act  was  not  excluded.  (Coote  v.  Lonmdet,  L.  R.,  10  Eq.  376.)  Where  a 
testator  directed  that  all  his  just  debts  should  be  paid  out  01  his  estate, 
the  act  was  held  not  to  be  excluded.  {Brownson  v.  Laturance,  L.  R., 
6  Eq.  1.) 

A  direction  in  a  will  that  all  the  testator's  just  debts,  funeral  and  testa- 
mentary charges  and  expenses  should  be  paid  and  discharged  by  hU  exe- 
eutort,  as  soon  as  convenient  after  his  decease,  out  of  his  estate,  followed 
by  a  gift  of  all  the  testator's  real  and  leasehold  estates  (which  were  subject 
to  a  mortgage)  to  trustees,  who,  with  his  wife,  were  named  also  executors 
of  his  will :  was  held,  not  to  exclude  the  act.  (  Woolstencroft  v.  WooUten- 
cro/t,  2  De  G.,  F.  &  J.  347,  overruling  Stuart,  V.-C,  2  Giff.  192.) 

A  direction  by  a  testator  that  all  his  just  debts  and  funeral  and  testa- 
mentary expenses  should  be  paid  and  discharged  out  of  his  personal  estate 
did  not  exclude  the  act    {Rowson  v.  HarrUofif  31  Beav.  207.) 

In  Smith  V.  Smith  (3  Giff.  263),  a  testator  devised  a  house,  which  was  Expressions  ex- 
subject  to  a  mortgage,  to  his  daughter  in  fee,  and  bequeathed  all  his  eluding  the  act. 
personal  estate  to  trustees  (of  whom  his  daughter  was  one),  and  he  declared 
that  they  should  thereout  pay  his  debts,  and  "  subject  thereto"  divide  the 
residue  amongst  his  children.  V.-C.  Stuart  was  of  opinion,  that  the  cir- 
cumstance that  the  devise  of  the  mortgaged  estate  was  to  one  of  the  trustees 
who  had  been  plainly  directed  by  the  testator  to  pay  all  the  debts  out  of 
the  personal  estate,  made  such  a  distinction  between  that  case  and  WooUtcrir- 
croft  V.  Wooltteiicroft  {antd)y  that  he  could  not  consider  the  language 
of  this  testator's  will  and  the  construction  put  upon  it  as  bound  by  that 
decision.  His  Honor  held  that  the  act  was  excluded.  (Smith  v.  Smith, 
8  Giff.  276.) 

Where  a  testator  bequeathed  his  personal  estate  to  trustees  upon  trust 
to  pay  thereout  all  his  debts,  funeral  and  testamentary  expenses,  and  invest 
the  residue  upon  the  trusts  therein  mentioned,  and  disposed  of  his  real 
estate,  part  of  which  was  subject  to  a  mortgage,  it  was  held  that  the  act  was 
excluded.  (^Moore  v.  Moore,  1  De  G.,  J.  &  S.  602,  reversing  M.  R.,  10  W.  R. 
877;  Porcher  v.  WiUon,  12  W.  R.  1001.) 

A  bequest  of  personalty,  '*  subject  to  the  payment  thereout  of  all  the 
testator's  just  debts,"  following  a  devise  of  land  in  mortgage  which  made 
no  reference  to  the  mortgage,  was  held  to  exclude  the  act.  {Melliith  v. 
Vallintj  2  J.  &  H.  194.)  A  gift  of  all  the  testator's  personal  estate, 
"  subject  to  the  payment  of  his  debts,  funeral  and  testamentary  expenses," 
was  held  sufficient  to  charge  the  personalty  with  the  jsayment  of  mortgage 
debts.    The  real  estate  was  devised  in  a  mode  not  pointing  in  any  way  to 
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e,  113,  s.  1. 


Order  in  which 
fands  ara  appli- 
cable where  atata- 
tory  role  ex- 
cluded. 


Marshalling. 
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the  mortgage  debt  being  paid  out  of  the  property,  the  trustees  were  to  let 
the  property,  to  apply  the  rents  for  maintenance,  and  in  a  certain  e\rent  to 
sell  and  hold  the  proceeds  npon  certain  tntsts.  {Una  v.  Tat  ham,  11  W.  R. 
475;  3  De  G.,  J.  &  S.  443.) 

A  testator,  having  mortgaged  his  real  estate  for  6,000Z.,  by  his  will  devised 
it  to  his  wife  for  life,  and  afterwards  to  fonr  of  his  children  and  their  issae. 
The  residne  of  his  real  ahd  personal  estate  was  given  to  trastees  upon  trust 
for  sale,  and  the  monies  arismg  therefrom  were  to  be  held  npon  trust  in  the 
first  place  to  pay  his  funeral  and  testamentary  expenses,  and  debts,  and  to 
invest  the  residue  for  the  benefit  of  his  six  children.  It  was  decided  that 
the  personal  estate,  and  the  proceeds  of  the  sale  of  the  testator's  real  es- 
tate, were  primarily  liable  to  discharge  the  mortgage  debt  of  6,000Z.  (AVir- 
man  y.  m,lsonf  31  Beav.  33.)  And  where  a  testator  gave  the  residue  of 
his  real  and  personal  estate  to  tmstees  npon  trust  to  convert  and  pay 
thereout  all  bis  jast  debts,  &c.,  it  was  held  that  a  heritable  bond  charged 
upon  Scotch  realty  was  primarily  payable  out  of  the  residuary  estate. 
{Maxwell  v.  Hyslop,  L.  R.,  4  Eq.  407;  4  H.  L.  606.) 

In  Stone  y.  Parker  (1  Drew.  &  Sm.  212),  the  testator  declared  that  hi3 
tmstees  should  stand  possessed  of  his  residuanr  real  and  personal  estate, 
and  the  proceeds  thereof,  subject  in  the  first  place  to  the  payment  of  his 
jast  debts,  &c.,  and,  in  a  subsequent  passage,  empowered  the  acting  tmstees 
and  executors  for  the  time  being  of  his  will  to  pay  and  satisfy  any  debts 
owing  or  claimed  to  be  owing  by  or  from  him,  and  any  liabilities  to  which 
he  or  his  estate  might  be  snbject.  Kindertley,  V.-C,  was  of  opinion  that 
the  testator  had  signified  an  mtention  to  exonerate  a  real  estate  specifically 
devised  from  a  mortgage  charged  npon  it. 

Where  a  testator  left  the  residue  of  his  real  and  personal  estate  *'  after 
paying  his  mortgage  and  other  debts,"  to  be  divided  in  certain  shares,  it 
was  held  that  a  mortgage  was  payable  primarily  out  of  the  residue. 
{Oreated  v.  Oreated,  26  Beav.  621.) 

A  testatrix  had  an  estate  (A.),  which  she  had  mortgaged,  and  an  estate 
(B.),  which  had  been  mortgaged  by  a  former  owner.  She  devised  A.  for 
sale  and  payment  of  some  legacies,  and  she  devised  the  residue  of  her  real 
and  personal  estate,  including  B.,  under  her  two  sons  in  fee.  The  testatrix 
directed  any  mortgages,  debts  or  incumbrances,  specifically  afiPecting  any 
parts  of  her  residuary  real  or  personal  estate  before  disposed  of,  to  be  ex- 
clusively borne  by  and  paid  out  of  the  premises  specifically  charged  there- 
with ;  and  subject  thereto  the  testatrix  directed  all  her  debts,  &c.,  to  be 
paid  out  of  her  said  residuary  real  and  personal  estate.  It  was  held,  that 
the  mortgage  on  A.  was  primarily  payable  ont  of  the  residuary  real  and 
personal  estate.    {Allen  v.  Allen,  30  Beay.  895.) 

The  owner  of  the  equity  of  redemption  of  two  estates  comprised  in  the 
same  mortgage,  specifically  devised  one  estate  and  left  the  other  to  pass 
by  a  residuary  devise;  it  was  held,  that  he  thereby  signified  a  **  contraiy  or 
other  intention"  within  the  act,  so  as  to  make  the  estate  which  passed  by 
the  residuary -devise  primarily  liable  to  the  whole  of  the  mortgage  debt. 
( Brownton  y.  Lawrance,  L.  R.,  6  Eq.  1 ;  but  see  the  remarks  of  Afalint, 
V.-C,  on  this  decision  in  Oibhim  v.  Eyden,  L.  R.,  7  Eq.  375.) 

As  to  the  order  in  which  funds  are  to  be  applied  in  payment  of  a  mort- 
gage debt,  where  the  statutory  rale  has  been  excluded  by  the  expression  of 
a  contrary  intention,  see  the  observations  of  M.  R.,  in  Allen  y.  Allen, 
30  Beav.  396;  and  the  argument  in  Smith  v.  Moreton,  37  L.  J.,  Ch.  6 ;  see 
also  2  Fisher  on  Mortgages,  756, 2nd  ed.  It  may  be  the  result  of  a  testator's 
words  that  a  mortgaged  estate  is  to  be  exonerated  only  so  far  as  his 
personalty  extends ;  and  that  there  is  no  right  to  go  npon  the  other  real 
estate.    (Hodhouse  v.  Mold,  13  W..R.  864.) 

Where  the  mortgage  debts  of  a  testator  are  (under  a  direction  in  his 
will)  primarily  payable  out  of  his  personal  estate,  the  devisees  of  a 
mortgaged  estate  are  not  entitled  to  have  the  mortage  debt  satisfied  ont 
of  the  personal  estate  until  the  pecuniary  and  specific  legatees  and  annui- 
tants are  satisfied ;  the  pecuniary  legatees  and  annuitants  being  entitled  to 
have  the  assets  marshalled,  so  that  any  payments  in  respect  of  uie  mortgage 
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debt  out  of  the  personal  estate  wonld  have  to  be  recouped  by  the  mortgaged    17  4*  ig  Viet, 
estate.    (Pareher  v.  WiUon,  14  W.  R.  1011.)  c.  113,  t.  1. 

As  to  the  apportionment  of  a  mortgage  debt  between  several  estates  *- ■ 

comprised  in  the  same  mortgage,  see  2  £lsher  on  Mortgages,  756,  2nd  ed. ;  contribution. 

Story,  Eq.  Jar.  sects.  484, 1233  b.     Where  freeholds  and  leaseholds  were 

mortgaged  together,  and  the  mortgagor  died  intestate,  it  was  held,  as 

between  his  heir  and  administrator,  that  the  freeholds  and  leaseholds  most 

bear  the  harden  rateably.    {Evant  y.  Wyatty  31  Beav.  217;  see  Liptcomb 

y.  Liptcomb^  L.  B.,  7  Eq.  501;  De  Rochfort  y.  Datvet,  L.  R.,  12  Eq.  540.) 

Bat  where  the  owner  of  estates  A.  and  B.  mortgaged  estate  A.  for  800/., 

and  on  the  same  day  charged  estate  B.  in  aid,  to  the  extent  of  200Z.,  and 

died  having  devised  B.,  but  intestate  as  to  A.;  it  was  held,  that  as  between 

bis  devisee  and  heir  the  whole  800Z.  was  primarily  chargeable  on  estate  A. 

iStrif^er  y.  Harper,  26  Beav.  33.) 
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30  &  31  ViCTOBiA,  c.  69. 

An  Act  to  explain  the  Operation  of  an  Act  passed  in  the 
Seventeenth  and  Eighteenth  Years  of  her  present  Majesty^ 
Chapter  One  hundred  and  thirteen^  intituled  "  An  Act  to 
amend  the  Law  relating  to  the  Administration  of  Deceased 
Persons:'  [25th  July,  1867.] 


n 


80  ^  81  Ttct. 
c.  69,  t.  1. 


In  constrning 
wills,  general 
direction  for  pay- 
ment of  debtn  out 
of  personalty  not 
to  include  mort- 
guge  debts,  unless 
such  Intention 
expressly  Implied. 


Whereas  by  an  act  passed  in  the  seventeenth  and  eighteenth 
years  of  her  present  Majesty  it  is  enacted,  among  other  things, 
when  any  person  shall,  after  the  thirty-first  of  December,  one 
thousand  eight  hundred  and  fifty-four,  die  seised  of  or  entitled 
to  any  estate  or  interest  in  any  land  or  other  hereditaments 
which  shall  at  the  time  of  his  death  be  charged  with  the 
payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not,  by  his  will  or  deed  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention,  the  heir 
or  devisee  to  whom  such  land  or  hereditaments  shall  descend 
or  be  devised  shall  not  be  entitled  to  have  the  mortgage  debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any  other 
real  estate  of  such  person,  but  the  land  or  hereditaments  so 
charged  shall,  as  between  the  different  persons  claiming 
through  or  under  the  deceased  person,  be  primarily  liable  to 
the  payment  of  all  mortgage  debts  with  which  the  same  shall 
be  charged,  every  part  thereof,  according  to  its  value,  bearing 
a  proportionate  part  of  the  mortgage  debts  charged  on  the 
whole  thereof: 

And  whereas  doubts  may  exist  upon  the  construction  of  the 
said  act,  and  it  is  expedient  that  such  doubts  should  for  the 
future  be  removed : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  In  the  construction  of  the  will  of  any  person  who  may  die 
after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  sixty-seven,  a  general  direction  that  the  debts  or 
that  all  the  debts  of  the  testator  shall  be  paid  out  of  his 
personal  estate  shall  not  be  deemed  to  be  a  declaration. of  an 
intention  contrary  to  or  other  than  the  rule  established  by  the 
said  act,  unless  such  contrary  or  other  intention  shall  be 
further  declared  by  words  expressly  or  by  necessary  implica- 
tion referring  to  all  or  some  of  the  testator's  debts  or  debt 
charged  by  way  of  mortgage  on  any  part  of  his  real  estate  ^a). 
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(a)  The  meaning  of  this  section  appears  to  be  this — ^that  if  a  testator   SO  ^  81  Vict, 
wishes  to  give  a  direction  which  shall  be  deemed  a  declaration  of  an  in-       c,  69,  s.  1. 
tention  contrary  to  the  mle  laid  down  by  Mr.  Locke  King's  Act,  it  must 

be  a  direction  applying  to  his  i9ortgage  debts  in  snch  terms  as  distinctly 
and  anmistakeably  to  refer  to  or  describe  them.  (Per  Qiffard^  V.-C, 
NeUon  v.  Page^  L.  R.,  7  Eq.  28.) 

Where  a  testator  devised  and  beqaeathed  the  residne  of  his  estate  to 
trustees  npon  tmst,  after  payment  ^ereont  of  all  his  debts  and  subject 
thereto,  for  A.  absolutely ;  it  was  said  by  Malins,  V.-C,  that  there  was 
an  absence  of  any  '*  contrary  intention"  on  the  part  of  the  testator,  within 
the  meaning  of  17  &  18  Vict  c.  118  and  80  &  31  Vict  c.  69,  to  exonerate 
the  mortgaged  estate  from  the  mortgage  debts.  (^LervU  v.  Lewis,  L.  R, 
13  Eq.  218.) 

For  the  previous  cases  as  to  a  *'  contrary  intention"  within  17  &  18  Vict. 
c.  69,  see  ante,  p.  492. 

8.  In  the  constrnction  of  the  said  act  and  of  this  act,  the  interpretation  of 
word  "  mortgage"  shall  be  deemed  to  extend  to  any  lien  for  J221-"  '"^'^ 
unpaid  purchase-money  upon  any  lands  or  hereditaments  pur- 
chased by  a  testator  (5). 

(b)  This  section  does  not  apply  where  the  purchaser  dies  intestate. 
^Harding  v.  Harding,  L.  R.,  13  £q.  493.) 

8.  This  act  shall  not  extend  to  Scotland.  Extent  of  act 
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AMENDMENT  OF  THE  LAWS  RESPECTING 

WILLS. 

1  Victoria,  c.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills, 

[3rd  July,  1837.] 

1  Viet,  e,  26,   Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
*'  1*  tioned,  which  in  their  ordinary  signification  have  a  more  con- 

Moming  of  oer-  fined  or  a  different  meaning,  shall  in  this  act,  except  where  the 
uin  wonu  in  Uii«  nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
*®''  such  construction,  be  interpreted  as  follows;  (that  is  to  say,) 

'*wiu:*  the  word  ^'will"  shall  extend  to  a  testament^  and  to  a  codicil, 

and  to  an  appointment  by  will  or  by  writing  in  the  natore  of 
a  will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will 
and  testament  or  devise  of  the  custody  and  tuition  of  any  child, 
by  virtue  of  an  act  passed  in  the  twelfth  year  of  the  reign  of 

13  Ctf.  9,  c.  M.     King  Charles  the  Second,  intituled  *'  An  Act  for  taking  away 

the  Court  of  Wards  and  Liveries,  and  Tenures  in  capite  and  by 
Knights  Service  and  Purveyance,  and  for  settling  a  Revenue 
upon  his  Majesty  in  lieu  thereof,"  or  by  virtue  of  an  act  passed 
in  the  parliament  of  Ireland  in  the  fourteenth  and  fifteenth  years 

14  A  IS  Car,  s  of  the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for 
^^^  taking  away  the  Court  of  Wards  and  Liveries,  and  Tenures  in 

capite  and  by  Knights  Service,"  and  to  any  other  testamentary 
»  Beai  Mtate:*       disposition ;  and  the  words  "real  estate"  shall  extend  to  manors, 

advoWsons,  messuages,  lands,  tithes,  rents  and  hereditaments, 
whether  freehold,  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  in- 
corporeal or  personal,  and  to  any  undivided  share  thereof,  and 
to  any  estate,  right  or  interest  (other  than  a  chattel  interest) 
** Personal otaU:"  therein;  and  the  words  "personal  estate"  shall  extend  to  lease- 
hold estates  and  other  chattels  real,  and  also  to  monies,  shares 
of  government  and  other  funds,  securities  for  money  (not  being 
real  estates),  debts,  choses  in  action,  rights,  credits,  goods,  and 
all  other  property  whatsoever  which  by  law  devolves  upon  the 
executor  or  administrator,  and  to  any  share  or  interest  tiierein; 
vambcr:  and  every  word  importing  the   singular  number  only  shall 

extend  and  be  applied  to  several  persons  or  things  as  well  as 
oenden  one  person  or  thing;  and  every  word  importing  the  masculine 

gender  only  shall  extend  and  be  applied  to  a  female  as  well  as 

a  male. 

B«p«^  oyj«  8ta-      2.  An  act  passed  in  the  thirty-second  year  of  the  reign  of 

M^eS:  STh      King  Henry  the  Eighth,  intituled  "  The  Act  of  Wills,  Wards 

Henfs**/.         and  JPrimer  Seisins,  whereby  a  Man  may  devise  Two  Parts  of 
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his  Land  ;"  and  also  an  act  passed  in  the  thirty-fourth  and    i  yiet.  e,  26, 
thirty-fiflth  years  of  the  reign  of  the  said  King   Henry  the  «.  2. 

Eighth,  intituled  "  The  Bill  concerning  the  Explanation  of  ' 

Wills ;"  and  also  an  act  passed  in  the  parliament  of  Ireland  in 
the  tenth  year  of  the  reign  of  King  Charles  the  First,  intituled 
"  An  Act  how  Lands,  Tenements,  &c.,  may  he  disposed  hy  lo  ckr.  i,  sen.  3, 
Will  or  otherwise,  and  concerning  Wards  and  Primer  Seisins;"  <*-*^^) 
and  also  so  much  of  an  act  passed  in  the  twenty-ninth  year  of 
the  reign  of  King  Charles  the  Second,  intituled  "  An  Act  for  sects.  6,  e,  i2,  i9. 
Prevention  of  Frauds  and  Perjuries,"  and  of  an  act  passed  in  the  stolito^**' 
the  parliament  of  Ireland  in  tiie  seventh  year  of  the  reign  of  Frauds,  29  car.  s, 
King  William  the  Third,  intituled  "An  Act  for  Prevention  of  l^i^l^^^'^* 
Frauds  and  Peijuries,"  as  relates  to  devises  or  hequests  of  lands 
or  tenements,  or  to  the  revocation  or  alteration  of  any  devise  in 
writing  of  any  lands,  tenements  or  hereditaments,  or  any  clause 
thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to  any 
such  estate  heing  assets,    or  to  nuncupative  wills,  or  to  the 
repeal,  altering  or  changing  of  any  will  in  writing  concerning 
any  goods  or  chattels  or  personal  estate,  or  any  clause,  devise 
or  bequest  therein ;  and  also  so  much  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Queen  Anne,  intituled 
*^An  Act  for  the  Amendment  of  the  Law  and   the  better  8ectUof4&6 
Advancement  of  Justice,"  and  of  an  act  passed  in  the  par-  <^°"«»«'*^- 
liament  of  Ireland  in  the  sixth  year  of  the  reign  of  Queen 
Anne,  intituled  "  An  Act  for  the  Amendment  of  the  Law  and  6  Aime,  c.  10  (i.) 
the  better  Advancement  of  Justice,"  as  relates  to  witnesses 
to  nuncupative  wills;  and  also  so  much  of  an  act  passed  in 
the  fourteenth  year  of  the  reign  of  King  George  the  Second, 
intituled  ''An  Act  to  amend   the  Law  concerning  Common  sect9o(UQeo. 
Recoveries,  and  to  explain  and  amend  an  Act   made  in  the  ^»^^' 
twenty-ninth  year  of  the  reign  of  King  Charles  the  Second, 
intituled  *  An  Act  for  Prevention  of  Frauds  and  Perjuries,'  " 
as  relates  to  estates  pui*  autre  vie ;  and  also  an  act  passed  in 
the  twenty-fifth  year  of  the  reign  of  King  Greorge  the  Second, 
intituled  "  An  Act  for  avoiding  and  putting  an  end  to  certain  95  Geo.  3.  c.  6 
Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and  ^^Sb"  ^ 
Codicils  concerning  Real  Estates  in  that  part  of  Great  Britain 
cnjled  England,  and  in  his  Majesty's  Colonies  and  Plantations 
in  America,"  except  so  far  as  relates  to  his  Majesty's  colonies 
and  plantations  in  America ;  and  also  an  act  passed  in  the  par- 
liament of  Ireland  in  the  same  twenty-fifth  year  of  the  reign  of 
King  George  the  Second,  intituled  "An  Act  for  the  avoiding  25  0«o.s,cii 
and  putting  an  end  to  certain  Doubts  and  Questions  relating  to  ^^^ 
the  Attestation  of  Wills  and  Codicils  concerning  Real  Estates;" 
and  also  an  act  passed  in  the  fifty-fiflh  year  of  the  reign  of 
King  George  the  Third,  intituled  "  An  Act  to  remove  certain  55  Geo.  8,  c  192. 
Difficulties  in  the  Disposition  of  Copyhold  Estates  by  Will," 
shall  be  and  the  same  are  hereby  repealed,  except  so  far  as  the 
same  acts  or  any  of  them  respectively  relate  to  any  wills  or 
estates  pur  autre  vie  to  which  this  act  does  not  extend. 

3.  It  shall  be  lawful  for  every  person  (a)  to  devise,  bequeath  Aii  property  maj 
or  dispose  of,  by  his  will  executed  in  manner  hereinafter  re-  Jj^j'j****'**®^  ^  ^^ 
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I  Viet.  e.  26f   quired,  all  real  estate  and  all  personal  estate  which  he  shall  be 

*'  ^«  entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his  death, 

and  which,  if  not  so  devised,  bequeathed  or  disposed  of,  would 

devolve  upon  the  heir  at  law  or  customary  heir  of  him,  or,  if  he 

became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor 

oomprising  cat-     or  administrator  (6)  ;  and  that  the  power  hereby  given  shall 

MdoopThoida*^    extend  to  all  real  estate  of  the  nature  of  customary  freehold  or 

without  rarrender  tenant  Tight  or  customarv  or  copyhold  (c\  notwithstanding  that 

and  before  admit-    ^i       .      .    ?  ±   i^  i         i  li_  x     xu  i» 

tance,  and  aiflo  the  testator  may  not  have  surrendered  the  same  to  the  use  of 
canoo^nowbe*  ^^®  ^^^^  ^^  notwithstanding  that,  being  entitled  as  heir,  devisee 
deTiaed;  or  Otherwise  to  be  admitted  thereto,  he  shall  not  have  been 

admitted  thereto,  or  notwithstanding  that  the  same,  in  conse- 
quence of  the  want  of  a  custom  to  devise  or  surrender  to  the 
use  of  a  will  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  act  had  not  been  made,  or  notwithstanding 
that  the  same,  in  consequence  of  there  being  a  custom  that  a 
will  or  a  surrender  to  the  use  of  a  will  should  continue  in  force 
for  a  limited  time  only,  or  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power  contained 
in  this  act,  if  this  act  had  not  been  made ;  and  also  to  estates 
entatM  par  autre  pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special 
^'^^  occupant  thereof,  and  whether  the  same  shall  be  freehold,  cus- 

tomary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 

other  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 

oontingeut  int»-     incorporeal  hereditament ;  and  also  to  all  contingent,  executory 

^^^  or  other  future  interests  in  any  real  or  personal  estate  (<^), 

whether  the  testator  mayor  may  not  be  ascertained  as  the 

person  or  one  of  the  persons  in  whom  the  same  respectively 

may  become  vested,  and  whether  he  may  be  entitled  thereto 

under  the  instrument  by  which  the  same  respectively  were 

created  or  under  any  disposition  thereof  by  deed  or  will ;  and 

rights  ct  eatryi      also  to  all  rights  of  entry  for  conditions  broken,  and  other 

SrifreTSterwe*     rights  of  entry ;  and  also  to  such  of  the  same  estates,  interests 

cuuon  of  uie  wiu.  and  rights  respectively,  and  other  real  and  personal  estate,  as 

the  testator  may  be  entitled  to  at  the  time  of  his  death,  not- 
withstanding that  he  may  become  entitled  to  the  same  subse- 
quently to  the  execution  of  his  will. 

wills  of  realty  (a)  A  will  of  realty  is  governed  by  the  lex  loci  rei  tita,    (1  Jarm. 

governed  ^7  ^  Wills,  1.)  In  the  case  of  personalty,  the  law  of  the  conntry  in  which  the 
wiJifl^f  personalty  deceased  was  domiciled  at  his  death  not  only  decides  the  coarse  of  distri- 
by  the  lex  domi-  hation  or  snccession,  but  re^pilates  the  decision  as  to  what  constitutes  the 
ciiil.  last  will.   (1  Wms.  Exors.  352 ;  Lynch  v.  Paraguay,  L.  R.,  2  P.  &  M.  268.) 

The  provisions  of  1  Vict.  c.  26  apply  only  to  persons  having  an  English 
domicile.  (  Croker  y.  Marquis  of  Hertford,  4  Moore,  P.  C.  339  ;  Brewur 
V.  Freeman,  10  Moore.  P.  C.  306;  6  W.  R.  618.)  But  as  to  the  form  in 
which  wills  of  personalty  may  be  executed  by  British  subjects  dying  after 
6th  August,  1861,  see  now  24  &  25  Vict  c.  114,  peat.  As  to  conventions 
between  this  country  and  foreign  countries  for  the  purpose  of  determining 
the  domicile  of  deceased  persons,  see  24  &  25  Vict  c.  121,  pott;  and  as  to 
domicile  generally,  see  2  Wms.  Exors.  1403;  Hayes  &  Jarm.  Wills,  581 » 
7th  ed. ;  and  Dov-gUu  v.  Douglas,  L.  R.,  12  £q.  617,  where  the  recent  cases 
are  discussed. 
Aiieng  Aliens  may  dispose  of  personalty  by  will.    (1  Wms.  Exors.  10.)    Aliens 

were  formerly  incapable  of  devising  realty.  (^Fourdrin  v.  Oowdey,  8  M. 
&  K.  383.)   As  to  aliens  claiming  under  a  devise,  see  Dalies  v.  Lynch,  I.  R., 
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4  C.  L.  670.    Bat  now  real  and  personal  property  of  every  description    i  yict,  o.  2^, 
may  be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in  the  same  «.  3. 

manner  in  all  respects  as  by  a  natnral-bom  British  subject ;  and  a  title  to  

real  and  personal  property  of  every  description  may  be  derived  through, 
from,  or  in  succession  to  an  alien,  in  the  same  manner  in  all  respects  aa 
through,  from,  or  in  succession  to  a  natnral-bom  British  subject.  (33  & 
34  Vict.  c.  14, 8.  2.)  This  last  section  is  not  retrospective.  {Sharp  v.  St. 
Sattveur,  L.  R,  7  Ch.  343.) 

As  to  the  power  of  the  sovereign  to  dispose  of  personalty  by  will,  see  The  gorenlgn. 
39  &  40  Geo.  3,  c  88,  s.  10 ;  and  to  devise  realty,  see  39  &  40  Geo.  3,  c.  4. 
See  further,  Att^-Oen,  v.  WindMor^  8  H.  L.  C.  369.     In  the  good*  of 
Geo,  3,  11  W.  B.  190  ;  3  Sw.  &  Tr.  199. 

See  as  to  the  wills  of  infants,  sect.  7  of  this  act;  of  married  women,  sect  8 ;  intent,  married 
of  soldiers  and  seamen,  sects.  11  and  12;  of  lunatics,  1  Wms.  Exors.  18  women,  eoidiers 
€t  seq.    Smith  v.  Tehbitt,  L.  R.,  1  P.  &  M.  398 ;  Ba/nks  v.  Good/ellom,  ^t^^""' 
L.  R.,  6  Q.  B.  549. 

{b)  It  was  never  intended  that  this  section  should  make  any  kind  of  CboM  in  action, 
personalty  bequeathable  which  was  not  bequeathable  before.    Therefore  a 
testator  cannot  bequeath  a  promissory  note,  made  to  him,  so  as  to  pass  the 
right  to  sue  on  it :  such  right  is  in  the  executor.    {Bishop  y.  Curtis^  18 
Q.  B.  879.) 

A  person  in  possession  of  land  without  other  title  has  a  devisable  interest.  Devisable  inte- 
(Asher  v.  Whitloek,  L.  R.,  1  Q.  B.  1 ;  darks  v.  Clarke^  I.  R,  2  C.  L.  ""^ »"  !»««>. 
895.)   Even  before  the  passing  of  this  Act  a  person  who  had  sold  an  estate 
under  circumstances  which  entitled  him  in  equity  to  have  the  sale  set  aside 
had  in  the  estate  an  interest  of  such  a  nature  as  to  be  devisable.    (  ChretUy 
V.  Mov^ley,  4  De  G.  &  J.  78.) 

A  doubt  has  been  suggested  whether  this  act  extends  to  the  case  of  a  Testator  dj\ng 
testator  dying  without  heirs,  and  whether,  therefore,  in  order  to  prevent  an  without  heira. 
escheat,  three  witnesses  should  not  in  such  a  case  attest  the  will  as  under 
the  old  law.    (Williams,  R.  P.  120,  note  {u ),  8th  ed. ) 

{e^  The  effect  of  this  section  in  the  case  of  copyholds  is  to  enable  a  CSopyholds:— 
copyholder  to  devise  his  estate  in  every  case,  dispensing  with  a  surrender  ?JflJi!lIJ**jJ^  *° 
to  Uie  use  of  the  will,  but  leaving  the  estate  in  the  customary  heir  till  the  tuce  of  devisee, 
admittance  of  the  devisee.    {Qarla/nd  v.  Mead,  L.  R.,  6  Q.  B.  441.) 
Where  a  copyholder  devised  his  estate  to  trustees,  appointing  them  guardians 
of  his  customary  heir  who  was  an  infant,  and  the  trustees  without  disclaim- 
ing tendered  the  infant  heir  for  admittance,  and  the  lord  would  not  admit 
on  account  of  the  devise,  the  Court  of  Queen's  Bench  refused  (as  a  matter 
of  discretion)  to  grant  a  mandamus  to  compel  the  lord  to  admit  the  heir. 
{Regina  v.  uarlar^,  L.  R.,  5  Q.  B.  269.)    But  subsequently  held,  that  the 
lord  could  not  seize  qwnisque  for  want  of  a  tenant.    (  Garland  v.  Mead, 
L.  R.,  6  Q.  B.  441.) 

((2)  Before  this  Act,  contingent  and  executory  estates  and  possibilities  Contingent  and 
accompanied  with  an  interest  were  devisable.  {SeVmn  v.  SelTvin,  Burr.  ««®cutoiy  inte- 
1131 ;  Moore  v.  Hawkim,  2  Eden's  C.  C.  342 ;  Roe  v.  Griffiths^  1  Bl.  Rep.  ^^ 
605 ;  Boe  v.  Jones,  I  Hen.  Bl.  30;  Jones  v.  Roe,  8  East,  88 ;  17  Ves.  182; 
Scawen  v.  Blunt,  7  Ves.  300.)  Such  an  interest,  however,  was  not  devis- 
able at  law  where  the  person  who  was  to  take  was  not  in  any  degree  ascertain- 
able before  the  contingency  happened ;  as  where  there  was  "  a  devise  to  two 
equally,  or  to  the  survivor  of  them,  and  to  be  disposed  of  by  her,  the  sur- 
vivor, as  she  might  by  will  devise ; "  the  will  of  one  of  sach  devisees  made 
during  their  joint  lives,  although  she  survived,  was  held  inoperative.  (^Boe 
d.  Cafkin  v.  Tomkinsbn,  2  Maule  &  Sel.  164.)  As  to  a  power  of  appointing 
an  equitable  estate  given  to  two  persons  or  the  survivor,  see  ITiomas  v.  Jones, 
1  De  G.,  J.  &  S.  63.  By  this  section  contingent  interests  are  devisable 
whether  the  testator  may  or  may  not  be  ascertained  as  the  person,  or  one  of 
the  persons,  in  whom  the  same  respectively  may  become  vested.  A  con- 
tingent estate  in  fee  under  a  shifting  clause  may  be  devised  both  under 
the  old  and  new  law.     {Ingilby  v.  Amcotts,  21  Beav.  585.) 

Possibilities  in  personal  estate  could  be  disposed  of  by  will  as  well  as 
assigned  in  equity  before  this  statute  and  8  &  9  Vict.  c.  106.  (Feame, 
439 ;  PoUexf.  44 ;  2  Freem.  260 ;  9  Mod.  101 ;  2  P.  Wms.  608;  1  P.  Wms. 
572 ;  3  P.  Wms.  132.) 
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As  to  the  fees  and 
lines  payable  by 
devisees  of  costo- 
mary  and  copy- 
hold ettatea. 


1  Viet,  e.  20,       See  farther  as  to  what  property  maj  be  deriaed  or  bequeathed,  1  Jarm. 
J.  4.  Wills,  40  et  teq. 

4.  Provided  always,  and  be  it  further  enacted,  that  where 
any  real  estate  of  the  nature  of  customary  freehold  or  tenant 
right,  or  customary  or  copyhold,  might,  by  the  custom  of  the 
manor  of  which  the  same  is  hoiden,  have  been  surrendered  to 
the  use  of  a  will,  and  the  testator  shall  not  have  surrendered 
the  same  to  the  use  of  his  will,  no  person  entitled  or  claiming 
to  be  entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to 
be  admitted,  except  upon  payment  of  all  such  stamp  duties, 
fees  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate  to  the 
use  of  the  will,  or  in  respect  of  presenting,  registering  or  enrol- 
ling such  surrender,  if  the  same  real  estate  had  been  surrendered 
to  the  use  of  the  will  of  such  testator :  provided  also,  that  where 
the  testator  was  entitled  to  have  been  admitted  to  such  real 
estate,  and  might,  if  he  had  been  admitted  thereto,  have  sur- 
rendered the  same  to  the  use  of  his  will,  and  shall  not  have 
been  admitted  thereto,  no  person  entitled  or  claiming  to  be  en- 
titled to  such  real  estate  in  consequence  of  such  will  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof, 
except  on  payment  of  all  such  stamp  duties,  fees,  fine  and  sums 
of  money  as  would  have  been  lawfully  due  and  payable  in  re- 
spect of  the  admittance  of  such  testator  to  such  real  estate,  and 
also  all  such  stamp  duties,  fees  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting,  rois- 
tering or  enrolling  such  surrender,  had  the  testator  been  duly 
admitted  to  such  real  estate,  and  afterwards  surrendered  the 
same  to  the  use  of  his  will ;  all  which  stamp  duties,  fees,  fine  or 
sums  of  money  due  as  aforesaid  shall  be  paid  in  addition  to  the 
stamp  duties,  fees,  fine  or  sums  of  money  due  or  payable  on  the 
admittance  of  such  person  so  entitled  or  claiming  to  be  entitled 
to  the  same  real  estate  as  aforesaid  (e). 

(e)  See  4  &  5  Vict.  c.  85,  ss.  88,  89,  90,  as  to  admissions.  The  cases  as 
to  the  admittance  of  devisees  of  copyholds  and  the  fines  payable  are  collected 
in  Fisher's  Digest,  1848 — 1855.  As  to  the  fines  on  admission  payable  by 
trustees  of  copyholds,  sec  Lewin  on  Trusts,  191,  6th  ed.  Benee  y.  Gilpin^ 
L.  R.,  3  Ex.  76 ;  BrUtom  v.  Booth,  L.  R.,  6  C.  P.  80 ;  EveHngham  v. 
IvaU,  L.  R.,  7  Q.  B.  683. 

6.  When  any  real  estate  of  the  nature  of  customary  freehold 
or  tenant  right,  or  customary  or  copyhold,  shall  be  disposed  of 
by  will,  the  lord  of  the  manor  or  reputed  manor  of  which  such 
real  estate  is  hoiden,  or  his  steward,  or  the  deputy  of  such 
steward,  shall  cause  the  will  by  which  such  disposition  shall  be 
made,  or  so  much  thereof  as  shall  contain  the  disposition  of 
such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor 
or  reputed  manor;  and  when  any  trusts  are  declared  by  the 
will  of  such  real  estate  it  shall  not  be  necessary  to  enter  the 
declaration  of  such  trusts,  but  it  shall  be  sufficient  to  state  in 
the  entry  on  the  court  rolls  that  such  real  estate  is  subject  to  the 
and  the  lord  to  be  trusts  declared  by  such  will;  and  when  any  such  real  estate 
Mme?ne^«M!       could  not  havo  been  disposed  of  by  will  if  this  act  had  not  been 
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made,  the  same  fine,  heriot,  dues,  duties  and  services  sliall  be   1  Vict,  e,  26, 
paid  and  rendered  by  the  devisee  as  would  have  been  due  from  *•  ^* 

the  Gustomarj  heir  in  case  of  the  descent  of  the  same  real  es-  ^j^^  ^jj^^  estates 
tate,  and  the  lord  shall,  as  against  the  devisee  of  such  estate,  •J^'?^*  "®Tr  ^®- 
have  the  same  remedy  for  recovering  and  enforcing  such  fine,  woaid^'ave  been 
heriot,  duties  and  services  as  he  is  now  entitled  to  for  recovering  Jl^o^Sj^JJ* 
and  enforcing  the  same  from  or  against  the  customary  heir  in 
case  of  a  descent. 

6.  If  no  disposition  by  will  shall  be  made  of  any  estate  pur  ^tateapurantw 
autre  vie  of  a  n'eehold  nature,  the  same  shall  be  chargeable  in     ^* 

the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  spe- 
cial occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold 
land  in  fee  simple  ;  and  in  case  there  shall  be  no  special  occu- 
pant of  any  estate  pur  autre  vie,  whether  freehold  or  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall 
come  to  the  executor  or  administrator,  either  by  reason  of  a 
special  occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in 
his  hands,  and  shall  go  and  be  applied  and  distributed  in  the 
same  manner  as  the  personal  estate  of  the  testator  or  intes- 
tate (/). 

(/)  The  words  *'in  case  there  shall  be  no  special  occnpant "  in  this  sec- 
tion inclnde  both  the  case  where  there  is  no  special  occopant  named  in  the 
grant,  as  also  the  case  where  the  heir  is  named  as  special  occnpant  bat  the 
grantee  dies  without  leaving  an  heir.  (jPlitnket  v.  Meilly,  2  Ir.  Ch.  R.  586.) 
So  where  leasehold  estates  pur  autre  vie  were  de^sed  in  trust  for  A.,  his 
heirs,  sequels  in  right,  executors,  administrators  and  assigns.  A.  surrired 
the  devisor,  and,  being  illegitimate,  diecl  wil^ont  heirs  and  intestate,  liying 
the  cestui  que  vie :  it  was  held,  that  the  devised  estates  passed  under  this 
act  to  A.'s  administrator,  the  nominee  of  the  crown.  (^Reynolds  v.  Wright y 
2  De  G.,  F.  &  J.  689.) 

A  testator  gave  a  rent-charge  to  A.  for  life,  and  directed  that  after  her 
death  it  should  be  continued  and  equallj  divided  between  B.,  C.  and  D. 
during  their  lives  and  the  life  of  die  longest  liver.  B.  predeceased  A. ;  and 
it  was  held,  that  the  interest  in  the  rent-charge  which  passed  on  A.'s  death, 
to  B.'s  executors,  was  an  estate  pur  autre  vie  within  this  section.  ( Chat" 
field  V.  Berchtoldtf  L.  R.,  7  Ch.  192.)  As  to  estates  pur  autre  vie,  see 
1  Wms.  Exors.  643—648,  Tudor's  L.  C,  Conv.  40—46. 

7.  No  will  made  by  any  person  under  the  age  of  twenty-one  Kowiuofaperu 
years  shall  be  valid  {g).  ^^"^  "«• 

(£f)  Sect.  24  makes  a  will  speak  from  the  testator's  death  ;  but  this  does 
not  extend  to  the  testator's  capacity,  and  the  will  of  an  infant  would 
not  become  operative  by  his  attaining  his  majority.  (Sugd.  R.  P.  Stat. 
330.)  The  power  eiven  by  1 2  Car.  2,  c.  24,  s.  8,  to  infants  to  appoint  guar- 
dians of  their  children  by  will  appears  to  be  repealed  (ib.).  As  to  an  in- 
fant a{>pointing  a  guardian  by  deed,  see  Morgan  v.  Hatohell,  19  Beav.  86. 

A  will  made  by  an  infant  seaman  was  held  valid  under  sect.  11.  (^Re 
3PMurdo,  L.  R.,  1  P.  &  M.  640.) 

8.  Provided  also,  and  be  it  further  enacted,  that  no  will  nor  of  •  feme 
made  by  any  married  woman  shall  be  valid,  except  such  a  will  Sc^t  ««*  m 
as  might  have  been  made  by  a  married  woman  before  the  pass-  ™|«f»t  now  be 
ing  of  this  act  (A). 

(A)  For  the  law  as  to  the  testamentary  capacity  of  married  women 
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before  the  passing  of  the  act,  see  1  Wins.  Exon.  51 — 61.  And  as  to  a  mar- 
ried woman's  power  of  disposing  hy  will  of  her  separate  estate,  see  anUt 
p.  878. 

**  By  the  law,  as  it  stood  at  the  time  when  this  act  was  passed,  an  inftmt 
might  make  a  yalid  will  of  personal  estate,  bnt  married  women  had  no 
testamentary  capacity,  except  b^  yirtne  of  a  delegated  authority.^  By  means 
of  a  power  or  onder  a  trost,  as  m  case  of  separate  estate,  a  married  woman 
might,  bv  a  writing  in  the  nature  of  a  will,  dispose  of  real  or  personal  estate; 
and,  with  the  licence  and  consent  of  her  hasband,  she  might  make  a  will, 
properly  so  called,  of  personal  property.  It  was  the  intention  of  the  legi»- 
lature,  by  this  statute,  to  render  infants  absolutely  incapable  of  making  a 
will ;  bnt  it  has,  I  think,  preserved  the  testamentary  status  of  married  women 
equally  as  it  stood  under  the  existing  law.  Therefore  a  married  woman's 
devise  of  real  estate  must  still  be  made  by  means  of  a  trust  or  power  created 
for  the  purpose,  and  her  capacity  to  bequeath  personal  estate  must  still  be 
derived  from  the  licence  or  authority  ot  her  husband."  (Per  Lord  WeH* 
hury,  C,  Thomat  y.  Jonaty  1  De  G.,  J.  &  S.  81 . )  "  The  construction  I  give  to 
the  8th  section  is,  that  it  disables  a  married  woman  from  doing  anything 
which,  before  the  passing  of  the  act,  she  could  not  have  done  by  reason  of 
her  coverture ;  it  preserves  the  incapacity  of  coverture,  as  it  stood  before 
the  act ;  but,  as  regards  any  incapacity  arising  from  matters  independent 
of  coverture,  applicable  to  men  and  women  idike,  the  statute  was  not  in- 
tended to  draw  a  distinction  between  married  women  and  other  persona" 
(Per  Wood,  V.-C,  Thomas  y.  JoneSf  2  J.  &  H.  488.) 

It  seems  that  section  24  does  not  make  the  simple  will  of  a  married 
woman  valid  without  re-execution  if  she  survives  her  husband.  {He  Wol- 
lattotif  12  W.  R.  18,  and  see  the  remarks  of  ShadweU,  V.-C,  Price  y. 
Parker,  16  Sim.  202,  and  of  Wood,  V.-C,  Thomat  v.  Jones,  2  J.  &  H. 
482.)  A  married  woman,  entitled  to  separate  property,  executed  when 
under  coverture  a  will  with  her  husband's  assent,  in  which  she  disposed  of 
her  separate  property,  and  then  bequeathed  the  residue  of  the  real  and 
personal  estate  which  she  should  possess  or  have  power  to  dispose  of  at 
the  time  of  her  death  to  her  niece  ;  she  survived  her  husband,  who  left 
to  her  considerable  personal  property,  but  she  did  not  re-execute  her  will. 
Lord  PenuMce  expressed  an  opinion  that  the  testatrix  had  effectually  dis- 
posed of  the  property  acquired  from  her  husband.  (^Nohle  y.  Phelps,  L.  R., 
2  P.  &  M.  276),  and  Bacon,  V.-C,  subsequently  decided  that-the  will  was 
operative  to  pass  the  whole  of  her  personal  estate.  {Noble  v.  Willoek, 
21  W.  R.  353;  27  L.  T.,  N.  S.  781.) 

It  has  been  decided  that,  notwithstanding  this  section,  a  general  gift  in 
the  will  of  a  married  woman  will  (under  sect.  27),  operate  to  pass  property 
over  which  she  has  only  a  testamentary  power.  Wood,  V.-C,  i^prehended 
that  this  act  means  simply  this,  the  capacity  of  a  married  woman  to  exe- 
cute a  testamentary  instrument  shall  be  regulated  by  those  rules  which 
existed  before  the  passing  of  the  act  Before  the  passing  of  tiie  act  she 
was  competent  to  dispose  of  property  over  which  she  had  a  power  of  ap- 
pointment, exercisable  during  coverture.  Her  capacity  in  that  respect 
shall  remain  unaltered,  but  the  provisions  of  the  act  as  to  the  mode  in 
which  a  power  shall  be  exercised  by  will,  and  all  the  oUier  provisions  of 
the  act,  will  apply  to  any  testamentary  instrument  which  a  married  woman 
wonld  have  been  competent  to  execute  previous  to  the  passing  of  the  act, 
just  as  it  would  apply  to  any  testamentaij  instrument  executed  by  any 
person  sui  juris.    {Bernard  v.  Minshull,  tfohns.  297.) 

This  section  does  not  preserve  in  the  case  of  married  women  any  in- 
capacities not  specially  dependent  on  coverture,  which  are  removed  gene- 
rally by  other  sections  of  the  act — as,  for  example,  those  relating  to  uter- 
acquired  property  or  power.  Therefore,  where  a  general  power  was  vested 
in  the  survivor  of  A.,  B.  and  C,  (a  married  woman  with  testamentary 
capacity,)  and  C  ultimately  became  the  survivor :  it  was  held  (under  sec- 
tions 24,  27)  that  the  power  was  well  exercised  by  a  residuary  devise  in 
the  will  of  C,  made  while  under  coverture  and  during  the  life  of  B. 
{Thomas  v.  Jones,  2  J.  &  H.  475;  1  De  G.,  J.  &  S.  68.)  It  was  said  by  Lord 
Westhury,  "a  distinction  exists  between  tiie  testamentary  power  of  a 
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feme  covert,  and  the  effect  and  operation  of  her  testamentary  appointment.    1  Viet,  c,  26| 
No  greater  testamentary  power  is  to  be  obtained  from  the  act  than  would  $,  8. 

otherwise  have  existed.    JBut  an  effect  and  operation  may  be  given  nnder  

the  statute  to  a  testamentary  instraroent  executed  by  a  married  woman, 
which  may  make  that  instrument  a  valid  exercise  of  an  existing  testa-  • 

mentary  power  which,  before  the  statute,  it  would  not  have  been  held  to 
be.  .  .  .  But  the  appointment  and  the  will  are  still  to  be  confined  within 
the  limits  of  the  authority  of  the  matter  existing  at  the  time  of  the  death. 
It  is  not,  however,  necessary  that  the  authority  should  exist  at  the  time  of 
the  execution  of  tiie  instrument,  if  it  be  afterwards  acquired  and  be  sub- 
sisting at  the  time  of  the  death  of  the  testatrix."  (1  De  G.,  J.  &  S.  81,  82. 
See  the  remarks  of  Lord  Penzance  on  this  case,  Noble  v.  Pheljfs,  L.  B.,  2 
P.  &  M.  284.) 

Trust  funds  were  limited  bv  settlement  to  a  married  woman  absolutely  will  of  married 
if  she  survived  her  husband,  but  if  she  predeceased  him,  she  was  to  have  woman  in  ezeca- 
a  general  power  of  appointment  by  will.    During  the  coverture  "she  made  ^hich  nev«? 
her  will  disposing  of  the  property  ;  she  survived  her  husband,  but  did  not  arlsea. 
re-execute  her  wSl,  and  administration  was  granted  limited  to  such  personal 
estate  as  by  the  settlement  the  testatrix  had  a  right  to  dispose  of  :  held, 
that  the  power  had  not  arisen,  and  the  will  was  therefore  inoperative. 
ilHmmell  v.  Fell,  16  Beav.  637;  Priee  v.  Parker,  16  Sim.  198  j  see 
Jones  V.  Southall,  30  Beav.  187  ;  Blaiklock  v.  Chindle,  L.  B.,  7  Eq. 
216.) 

As  to  the  revocation  of  the  will  of  a  married  woman,  made  under  a  power, 
by  a  subsequent  will  made  by  her  during  a  second  coverture,  see  Hankeley 
V,  Barrowy  L.  B.,  1  P.  &  M.  147. 

In  the  case  of  a  will  executed  by  a  married  woman,  under  a  power,  the  Coart  of  Probate 
Court  of  Probate  must  determine  whether  or  not  there  is  a  will  (^Re  wui  not  decide 
Hallyhurtoih  L.  B.,  1  P.  &  M.  90),  and  should  see  that  every  properly  ^^^Jl^^ 
executed  testamentary  paper,  which  may  be  material  for  the  consideration  whether  power 
of  the  Court  of  Chancery,  is  included  in  the  probate.    (^Re  Fenwiekj  was  daiy  oxe- 
L.  B.,  1  P.  &  M.  319.)     But  the  Court  of  Probate  will  not  determine  J"*«^» »»'  ^"JfJ" 
whether  or  not  the  testatrix  was  testable  {Bamet  v.  Vincent,  6  Moore,  y^Jf  o  am      c- 
"P.  C.  201);  nor  whether  the  power  has  been  duly  executed  (^Paglar  v. 
Tongue,  L.  B.,  1  P.  &  M.  168);  nor  will  it  decide  questions  of  construction 
(Ite  De  Pradel,  L.  B.,  1  P.  &  M.  464),  all  of  which  are  questions  for  the 
Court  of  Chancery.    Probate  will  be  granted  limited  to  the  property  whidi  Form  of  probate, 
the  deceased  had  power  to  dispose  of,  and  has  disposed  of,  accordingly, 
and  her  husband  or  her  next  of  kin  will  be  entitled  to  a  ^ant  of  adminis- 
tration C€sterorum.    (1  Wms.  Exors.  369;  Be  Oroftt,  L.  K.,  2  P.  &  M.  18; 
Be  Graham,  lb.  386;  Noble  v.  Phelps,  lb.  276,  where  see  form  of  probate.) 

9.  No  ifi^ill  shall  be  valid  unless  it  shall  be  in  ifi^ritiDg  (t)  and  exe-  ETery  win  shau 
cuted  in  manner  hereinafter  mentioned  ;  (that  is  to  say,)  it  shall  JJniTS'tJfe^ci 
be  signed  at  the  foot  or  end  thereof (y)  by  the  testator  or  by  some  utor  in  the  pre- 
other  person  in  his  presence  and  by  his  direction  (k);  and  such  S^^at'wjo^**^ 
signature  shall  be  made  or  acknowledged  by  the  testator  in  the  time, 
presence  of  two  or  more  witnesses  present  at  the  same  time  (/), 
and  such  witnesses  shall  attest  and  shall  subscribe  the  will  in 
the  presence  of  the  testator  (m),  but  no  form  of  attestation  shall 
be  necessary  (»). 

(i)  See  Barter  v.  Barter,  L.  B.,  8  P.  &  M.  11. 

Ij)  As  to  Uie  position  of  tiie  signature  of  the  testator,  see  15  &  16  Vict, 
c.  24,  8.  l,post,  and  cases  there  quoted.^ 

{k)  A  signature  by  the  testator  of  his  name  after  the  attestation  by  the  signature  bj  tea- 
witnesses,  although  in  their  presence,  is  not  a  compliance  with  the  statute,  tator. 
(In  bonis  Olding,  2  Curt.  865;  In  bonis  Byrd,  3  Curt.  117.)  A  will  was 
held  to  have  been  signed  before  the  witnesses  subscribed,  although  the 
confused  recollection  of  the  witnesses  raised  a  doubt  upon  the  point. 
{Cooper  V.  Bockett.  3  Curt.  648;  Brenchley  v.  Still,  2  Bob.  162;  Thomp^ 
son  V.  Hall,  16  Jur.  1144.)    A  mark  by  the  testator  for  a  signature  was 
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held  snflScient,  although  the  name  did  sot  appear  (In  bonis  Bryee^  2 
Cort.  326);  and  eyen  where  a  wrong  name  was  added  to  the  man,  hut 
there  was  no  doabt  as  to  the  identity  of  the  testator,  the  execution  was 
held  good.  (/«  bonis  Clarke^  I  Sw.  &  Tr.  22;  In  bonis  Douee,  2  Sw.  & 
Tr.  693.) 

An  attesting  witness  may  sign  the  will  for  the  testator  by  his  direction, 
for  there  is  nothing  in  the  act  which  preyents  the  person  signing  for  the 
testator  being  one  of  the  witnesses  to  attest  and  subscribe  5ie  will.  (/» 
bonis  Bailey  J 1  Curl  914.)  The  witness,  in  fact,  attests  the  direction  of 
the  testator,  and  that  direction  amounts  to  an  acknowledgment  {Smith  t. 
BobertSf  1  Bob.  262.)  A  party  siting  a  will  for  a  testator,  who  was  too 
ill  to  sign,  by  his  direction  signed  it  in  bis  own  name,  but  expressed  it  to 
be  on  behalf  of  the  testator.  This  was  deemed  sufficient  ( Cork's  ctue^ 
2  Curt.  829.)  A.,  in  the  presence  of  a  testator,  and  by  his  direction,  im- 
pressed the  testator's  nsual  signature  at  the  foot  of  a  codicil,  by  means  of  a 
stamp  upon  which  such  signature  had  been  engraved :  it  was  held,  that  the 
will  was  duly  signed.  {Jenkyns  y.  Chixford^  11  W.  R  864 ;  see  further, 
1  Wms.  Exors.  78^80.)  There  must  be  some  act  or  word  on  the  part  of 
the  testator  to  show  that  the  signature  was  made  at  his  jwqnest  {Ro 
Marthall,  18  L.  T.,  N.  S.  643.) 

(Q  The  testator's  signature  must  be  made  or  acknowledged  in  the 
presence  of  the  witnesses.  Where  the  witnesses  had  seen  the  testatrix 
write  what  the  Court  presumed  to  be  her  signature,  it  was  held  suffide&t, 
although  thev  did  not  see  the  signature,  and  she  did  not  acknowledge  it  to 
them.    {Smith  y.  SmUh,  L.  B.,  1  P.  &  M.  143.) 

It  is  not  necessary  that  the  party  should  say  in  express  terms  to  the 
witnesses^  **  that  is  my  signature;"  it  is  sufficient  if  it  clearly  appears  that 
the  signature  was  existent  in  the  will  when  it  was  produced  to  the  witnesses, 
and  was  seen  by  them  when  they  did,  at  the  testator's  reonest,  subscribe 
the  will.  {Kei^win  y.  Xeigwin,  8  Curt.  607;  In  bonit  Atamore,  8  Curt. 
766;  Hudson  y.  Parher^  1  Bob.  26.)  And  the  Court  may  judgje  from  the 
circumstances  whether  the  signature  was  in  the  will  at  the  time  of  the 
attestation.  (Owillim  y.  Gwillim,  8  Sw.  it  Tr.  200;  Me  Hwihvale, L.  B., 
1  P.  &  M.  376.) 

Where  a  will  is  signed  by  the  testator  before  the  witnesses  are  called  in, 
the  mere  circumstance  of  calling  in  witnesses  to  sign,  without  giving  them 
any  explanation  of  the  instrument  which  they  are  signing,  does  not  amount 
to  an  acknowledgment  of  the  signature  by  the  testator.  {Hott  y.  Oenge^ 
4  Moore,  P.  C.  266;  lie  Smnford,  L.  B.,  1  P.  &  M.  680;  Pearson  y. 
Pearson,  19  W.  B.  1014.)  And  even  where  the  testator,  in  the  joint 
presence  of  the  witnesses,  aoknomledged  the  paper  to  be  his  will,  but  they 
did  not  see  him  sign  the  paper,  nor  did  they  at  the  time  of  subscribing  see 
his  signature,  the  writing  being  purposely  concealed  from  them :  this  was 
held  to  be  a  void  will  (Hudson  y.  Parker,  1  Bob.  14);  but  see  Beckett  y. 
Howe  (L.  B.,  2  P.  &  M.  1),  where  an  acknowledgment  was  held  sufficient, 
although  the  testator  did  not  sign  in  the  presence  of  the  witnesses,  nor  did 
they  see  his  si^ature. 

The  court  rejected  probate  of  a  will  entirely  in  the  testator's  handwriting, 
wiUi  perfect  testimonium  and  attestation  clauses,  where  the  witnesses  de- 
posed to  the  effect  that  the  deceased  asked  them  to  sign  a  paper  which  was 
folded  down  so  that  they  saw  no  writing  whatever  apon  it,  and  that  the 
deceased  did  not  write  ids  name  or  acknowledge  any  signature  in  their 
presence.    (Shaw  v.  Seville,  2  Adm.  &  Eccl.  B.  203;  1  Jnr.,  N.  S.  408.) 

A  testator  produced  a  will  entirely  in  his  own  handwriting,  and  having 
his  name  signed  at  the  end  thereof,  to  three  persons,  and  requested  them  to 
put  their  names  underneath  his :  it  was  held  a  sufficient  acknowledgment 
of  the  signature,  the  court  being  satisfied  (although  there  was  no  express 
evidence  of  the  fact)  that  the  signature  was  in  the  testator's  handwriting. 
(Gaze  v.  Ooze,  3  Curt  461.) 

Where  the  name  of  the  deceased  was  signed  to  his  will  at  his  request  by 
the  drawer,  and  on  a  subsequent  day  in  the  presence  of  witnesses,  the 
deceased  placed  his  seal  on  the  paper,  and  delivered  it  as  his  act  and  deed, 
it  was  held  not  to  have  been  duly  acknowledged.    (In  bonis  Sumners,  2 
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Rob.  295.)    A  testatrix  having  pointed  to  her  will,  which  she  had  pre-     1  Vict,  e,  26, 
vionsly  signed,  and  expressed  her  satisfaction  at  its  contents,  and  by  j.  9. 

gestures  intimated  that  she  had  signed  the  same,  and  that  she  wished  two  — 

persons  present  together  to  attest  the  will :  she  was  held  to  have  dulj 
acknowledged  her  signature,    (/n  bonis  Daviet^  2  Rob.  337.) 

(m)  It  has  long  been  settled,  that  after  a  will  has  been  signed  or  acknow-  Attestation  and 
ledged  by  the  testator  in  the  presence  of  both  the  witnesses,  there  mast  be  S«!2]IE2*°  ^^ 
the  subscription  of  the  witnesses  in  the  presence  of  the  testator.   (  White  v.        """^ 
BritUh  Afnteum,  6  Bing.  310.)    To  make  a  valid  subscription  and  attesta- 
tion to  a  will  there  mnst  be  either  the  name  of  the  witness  or  some  mark 
intended  to  represent  it.  An  acknowledgment  by  a  witness  of  his  signatnre 
by  putting  a  dry  pen  over  it  is  not  sufficient.    A  correction  of  an  error  in 
a  previous  writing  of  his  name,  or  his  acknowledgment  of  it,  or  the  adding 
of  a  date  to  it,  will  not  be  sufficient  for  that  purpose.    The  signatnre  or  ac- 
knowledgment of  the  testator  must  be  made  in  the  presence  of  two  witnesses, 
present  at  Uie  time,  and  they  must,  after  he  has  so  signed  or  so  acknow- 
ledged his  signature,  subscribe  the  will  in  his  presence.    {Hindmarth  t. 
CharUon,  8  H.  L.  C.  160.) 

A  will  may  be  attested  by  the  witnesses  making  marks  {In  bonis  Amiss, 
2  Rob.  116);  and  the  testator  may  write  the  names  of  the  witnesses  op- 
posite their  respective  marka  (In  bonis  Ashmore,  3  Curt  756.)  Bat  an 
attesting  witness,  able  to  write,  cannot  subscribe  for  another  witness  who  is 
onable  to  write.    (1  Notes  of  Cases,  456.) 

-  A  husband  who  is  witness  to  a  will  cannot  also  subscribe  for  his  wife  {In 
bonis  White,  2  Notes  of  Cases,  461) ;  nor  a  wife  for  her  husband.  {Be 
DugginSy  39  L.  J.,  Prob.  84.)  To  pass  over  a  signature  previously  made 
with  a  dry  pen  amounts  to  no  more  than  an  acknowledgment  of  a  signatnre; 
and  if  an  attesting  witness,  on  the  re-execution  of  a  will,  merely  traces  his 
previous  signature  with  a  dry  pen,  it  is  insufficient.    {Playne  v.  SoHveny 

1  Rob.  Eccl.  R.  772.)  An  attesting  witness  to  a  will,  duly  executed, 
attested  and  subscribed  a  second  execution  of  the  will  by  adding  the  word 
'*  Bristol "  (the  name  of  the  city)  at  the  end  of  her  name  and  street  in  which 
she  dwelt  written  on  the  former  execution,  but  did  not  otherwise  subscribe 
on  the  second  execution.  The  court  held,  that  there  was  no  proof  of  an 
attestation  to  die  signature  of  the  testatrix;  and  that  the  addition  made 
could  not  be  held  to  be  an  attestation  by  a  witness.    {In  bonis  Trevanion^ 

2  Rob.  315;  14  Jur.  919.) 
Where  the  name  of  one  of  the  attesting  witnesses  to  a  will  was  written 

on  an  erasure,  but  it  appeared  that  the  will  had  been  duly  executed  and 
attested,  and  that,  subsequently,  the  attesting  witness's  name  had  been 
erased  by  the  testator,  and  had  at  his  request  been  r&-written  by  the  attest- 
ing witness,  the  court  granted  probate  to  the  widow,  on  affidavit  that  she 
and  two  infant  children  were  the  only  persons  entitled  in  distribution,  and 
that  notice  had  been  given  to  the  children.  {In  bonis  Coleman,  2  Sw.  &  Tr. 
814.) 

A  will  was  attested  by  one  witness  in  his  own  handwriting.  He  also 
held  and  enided  the  hand  of  a  second  witness,  who  could  neither  read  nor 
write.  This  having  taken  place  in  the  presence  of  the  testator,  was  held  to 
be  a  sufficient  attestation.  {Harrison  y.  Elvvn,  8  Q.  B.  117;  In  bonis 
Frithy  4  Jur.,  N.  8.  288;  27  Law  J.,  Frob.  6.)  The  names  of  two  attest- 
ing witnesses  to  a  will,  who  were  unable  to  write,  were  written  by  another 
person  whilst  they  held  the  top  of  the  pen :  it  was  held,  that  the  will  was 
duly  attested.    {In  bonis  Lewis,  81  Law  J.,  Frob.  163.) 

The  initials  of  attesting  witnesses  to  a  testamentary  paper  are  a  sufficient 
subscription  under  this  act,  which  does  not  require  them  to  sign  their  names. 
{In  bonis  Christian,  2  Rob.  110;  In  bonis  Martin,  6  Notes  of  Cases,  694.) 
Where  one  of  the  attesting  witnesses  subscribed  his  description,  without 
signing  his  name,  it  was  held  sufficient.  {Be  Sperling,  12  W.  R.  854.)  A 
testatiTx  having  signed  her  will  desired  M.  C.  and  E.  T.  to  attest;  but  as 
£.  T.,  one  of  tiiem,  could  not  write,  the  testatrix  desired  J.  J.  C,  who  was 
also  present,  to  write  the  name  of  £.  T.,  which  J.  J.  C.  did,  but  did  not 
sign  nis  own  name.  It  was  held,  that  the  paper  was  not  entitled  to 
probate,  as  E.  T.  might  have  made  his  mark,  and  that  a  desire  that 
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1  Viet,  e,  26     another  should  sign  for  a  witness  ooold  not  be  construed  to  be  a  BobecriiK 
«,  9.'  tion  by  that  witness.    {I/i  bonis  Cope,  2  Rob.  385.) 

— In  the  case  of  Casement  v.  FuUon  (5  Moo.  P.  C.  C.  14),  before  the 

Judicial  Committee  of  the  Privy  Council,  it  was  laid  dovm  that  the  witnesses 
to  a  will  must  subscribe  their  names  in  the  presence  of  each  other;  bat,  ao- 
cordiog  to  subsequent  decisions,  it  is  not  necessary  that  the  witnesses  should 
subscribe  in  the  presence  of  each  other.  {Ihulds  t.  Jackson,  6  Notes  of 
Cases,  Suppl.  1 ;  In  bonU  Webb,  1  Jur.,  N.  S.  1096;  2  Jur.,  N.  S.  309.) 
This  is  considered  to  be  a  settled  point  (Sugd.  on  Stat,  p.  342,  2nd  ed.) 
If  both  the  witnesses  are  dead,  it  will  not  be  presumed  tiiat  they  did  not 
both  sign  at  the  same  time,  from  the  difference  in  the  colour  of  the  ink. 
{TroU  Y.  TroU,  29  Law  J.,  Prob.  166.) 

A.  wrote  out  a  draft  will,  which,  on  his  death,  was  found  completed, 
with  the  names  of  two  attesting  witnesses.  On  inquiry,  no  such  persons 
could  be  traced,  and  the  writing  of  the  names  was  sworn  to  be  that  of  A. 
himself.  The  court  granted  administration  of  the  goods  of  A.,  as  haying 
died  intestate,  without  the  parties,  interested  under  the  draft  wUl,  having 
been  first  cited  to  propound  it.    {In  bonis  Lee,  4  Jur.,  N.  S.  790.) 

The  court  must  be  satisfied  that  the  names  of  the  alleged  witnesses  were 
subscribed  on  it  for  the  purpose  of  attesting  the  testators  signature.    (^Re 
Wilson,  L.  B.,  1  P.  &  M.  269;  Griffiths  v.  Griffiths,  L.  B.,  2  P.  &  M. 
SOO.) 

A  wiU  was  contained  in  five  sheets  of  paper,  and  at  the  bottom  of  each  of 
the  first  four  sheets  the  signatures  of  the  testator  and  of  the  attesting  wit- 
nesses were  in  the  margin,  and  at  the  end  of  the  will  there  was  a  regular 
attestation,  but  unsigned,  although  the  testator  signed  his  name  at  the  end 
of  the  will.  The  witnesses  were  both  dead,  and  no  other  person  was  pre- 
sent at  the  execution  of  the  will,  and  the  will  was  rejected,  as  there  was 
nothing  to  show  that  the  signatures  in  the  margin  were  intended  to  attest 
the  signature  of  the  testator  at  the  end  of  the  will,  which  alone  gave  yalidity 
to  the  wilL  {Ewen  y.  Franklin,  Deane's  Eccl.  R.  7;  1  Jur.,  N.  S.  1220. 
See  Sugd.  on  Stat.,  p.  344,  2nd  ed.;  Smeetland  v.  Sweetland,  13  W.  R. 
604.)  But  where  the  attesting  witnesses,  instead  of  signing  their  names 
near  to  that  of  the  testator  on  the  first  side  of  a  sheet  of  paper  where  tiie 
will  ended,  and  where  there  was  ample  space  for  their  signatures,  signed 
nnder  an  endorsement  on  the  fourth  page,  such  attestation  was  held  to  be 
good,  for  the  statute  does  not  point  out  the  place  where  the  witnesses  are 
to  sign.  (/»  bonis  Chamney,  1  Rob.  767.) 
Testator's  pre-  The  execution  must  be  attested  by  the  witnesses  in  the  actual  or  con* 

■enoe.  structiye  presence  of  the  testator.   A  testator,  intending  to  execute  a  codicil, 

aigned  the  same  lying  in  bed,  there  being  present  in  the  room  two  witnesses 
who  attested  the  codicil  The  curtains  at  the  foot  of  the  bed  being  drawn 
at  the  time,  one  of  the  witnesses  could  not  actually  see  the  testator  sign  his 
name,  nor  could  the  testator  see  that  witness  subscribe  the  codicil  as  attest- 
ing it.  It  was  held,  that  the  testator  and  the  witness  signed  their  names  in 
the  presence  of  each  other,  as  required  by  this  section  of  the  act  (^Newton 
y.  Clarke,  2  Curt.  320 ;  but  see  T^ibe  y.  Tribe,  1  Rob.  276;  Longford  ▼. 
Ihfre,  1  P.  W.  740 ;  Casson  y.  Dade,  1  Br.  C.  C.  99.)  Even  in  the  case 
of  a  blind  person  it  must  appear  that  the  will  was  so  attested  that  the 
testator,  if  he  had  had  his  eyesight,  could  have  seen  the  witnesses  subscribe. 
(i»  bonis  Pieroy,  1  Rob.  278.^ 

Where  the  suI»cription  of  tne  witnesses  takes  place  in  a  different  room 
from  that  in  which  tiie  testetor  is,  he  must  be  proved  to  have  been  in  a 
position  whence  he  could  have  seen  the  witnesses  as  they  subscribed  tlieir 
names.  A  testator  wrote  his  will,  and  signed  it  in  the  presence  of  two  per- 
sons summoned  by  him  for  the  purpose ;  they  took  the  will  into  an  adjoin- 
ing room  to  sign  their  names ;  the  rooms  communicated  by  a  door,  whidi 
was  left  open.  There  was  no  proof  that  the  tesUtor  did  actually  see  the 
witnesses  sign  their  names:  it  was  held,  that  the  signature  of  the  witnesses 
was  not  made  in  the  presence  of  the  testetor,  as  required  by  this  section. 
iNoHon  y.  Bazett,  2  Jur.,  N.  S.  766;  8  Jur.,  N.  S.  1084.) 

See  further  as  to  the  attestetion  of  wills,  1  Wms.  Exors.  83 — 93. 
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(«)  Although  a  will  may  be  yalid  without  anj  attestation  clanse  (Bryan  y.     l  y%ct,  e,  26, 
White,  2  Robert.  816),  yet  one  shonld  be  added;  otherwise,  in  order  to  obtain  g,  9. 

probate,  it  is  necessary  to  have  an  affidayil^  of  one  of  the  subscribing  wit-  -" 

nesses  to  prove  that  the  provisions  of  the  act,  in  reference  to  the  execution  Attestation  cianae 
of  the  will,  have  in  fact  been  compUed  with.  {BelHn  v.  Skeats,  1  S w.  &  Tr.  •^^"^  ^  ~^«*' 
US.) 

If  upon  the  face  of  a  will  to  which  there  is  no  memorandum  of  attestation  Fretnmption  in 
there  be  the  signature  of  the  testator  at  the  foot  or  end  thereof,  and  the  sub-  iavonr  of  due  eze- 
scriptions  of  two  witnesses ;  in  the  absence  or  death  of  the  witnesses,  Uie  ^eSiowS!**"^ 
pHmdfaeie  presumption  is,  that  the  testator  signed  in  the  joint  presence  of 
the  two  witnesses,  and  that  they  subscribed  in  his  presence.    If  the  sub* 
scribing  witnesses  do  not  remember  the  facts  attendant  upon  the  execution 
of  the  will,  the  presumption  is  the  same.    (^Burgayne  v.  SAowler,  1  Rob.  6; 
nnnicowtbe  v.  Butler,  13  W.  R.  392;  Re  Puddephatt,  L,  R.,  2  P.  &  M.  97.) 
Where,  however,  the  witnesses  negative  compliance  with  the  requisites  of  Evidenoe  showinr 
the  act,  the  will  cannot  be  supported  unless  their  evidence  be  rebutted  by  **^?^^°***^  "' 
proof  of  circumstances,  showing  that  the  witnesses  cannot  be  credited,  or  ^n^dtoiM^UL^^ 
that  from  the  facts  and  circumstances  which  they  state  their  recollection 
fails  them.    (jSL  C;  In  bonis  Ayling,  1  Curt.  913;  Oove  v.  Qawen,  8  Curt. 
151 ;  Pennant  v.  Kingsoote,  Id,  642  j  Croft%  v.  Oroft%,  13  W.  R.  626 ; 
WrigU  V.  BiogerSy  L.  R.,  1  P.  &  M.  678;  Bailey  v.  Frowan,  19  W.  R. 
511.) 

A  will  appeared  to  have  been  signed  by  two  attesting  witnesses:  neither 
had  any  recollection  of  the  circumstance ;  they  both,  however,  when  shown 
the  signatures,  acknowledged  them  to  be  theirs :  it  was  held,  that  the  will  - 
must  be  presumed  to  have  been  duly  executed.  (^Foot  v.  Stanton,  1  Deane, 
£cd.  Rw  19;  2  Jur.,  N.  S.  380.)  A  testamentary  paper,  in  the  handwriting 
of  a  party,  concladed  as  follows : — **  In  witness  of  this  I  have  set  my  hand 
this  litix  day  of  January,  1854  s  signed  by  the  testatrix.  A.,  her  last  will, 
in  our  presence."  There  was  no  other  signature  of  the  deceased  at  the 
end  0^  tiie  writing.  The  surviving  attesting  witness  could  give  no  distinct 
acconnt  of  the  state  of  the  naper  at  the  time  of  or  the  circumstances 
attending  the  execution,  and  tnere  was  no  direct  evidence  on  the  former 
pdnt.    It  was  admitted  to  probate,    (/n  bonis  Torre,  8  Jur.,  N.  S.  494.) 

Where  witnesses  have  deposed,  the  one  positively  diat  the  will  was  not 
executed  in  the  testator's  presence,  and  the  other  as  positively  declared  that 
it  was,  the  court  has  given  the  preponderance  to  the  witness  deposing 
affirmatively  in  accordance  with  the  statement  set  forth  in  the  attestation 
danse.  (Brenehley  t.  i^ill,  2  Rob.  176, 177;  Farmar  v.  Brock,  1  Deane, 
187;  2  Jur.  670.) 

The  subscribing  witnesses  to  a  will  differed  in  the  account  which  they 
gave  of  the  execution,  one  not  recollecting  whether  the  deceased  signed  or 
not,  the  other  deposing  that  she  did  not  see  the  deceased  sign.  They  agreed 
that  the  signature  was  not  acknowledged  in  their  presence.  A  witness  present 
at  the  time  deposed,  that  the  deceased  signed  her  name  in  the  presence  of 
the  subscribing  witnesses.  It  was  held,  on  this  evidence,  that  the  will  was 
duly  executed,  the  court  being  satisfied  that  the  signature  of  the  testatrix 
was  subscribed  to  the  will  at  the  time  when  the  witnesses  subscribed  their 
names.    {Bennett  v.  Sharp,  1  Jur.,  N.  S.  456.) 

Positive  affirmative  evidence  by  tiie  subscribing  witnesses  of  the  facte  of 
a  testator  acknowledging  his  signature  in  their  joint  presence,  and  of  their 
subscribing  in  conformity  with  the  requisites  of  the  law,  is  not  absolutely 
essential  to  the  validity  of  testamentary  papers.  When  tiie  inaccuracy  and 
imperfect  recollection  of  witnesses  are  established,  the  court  may  upon  the 
circumstances  of  the  case  presume  due  execution.  {Leeoh  v.  Bates,  1  Rob. 
714.)  Positive  evidence  of  one  of  the  subscribing  witnesses,  negativing 
the  fact  of  signing  or  acknowledgment  of  the  signature  by  the  deceased  in 
his  presence,  m  the  absence  of  circumstances  raising  any  presumption  of 
his  being  mistaken,  will  compel  the  court  to  pronounce  against  the  due 
execntion  of  a  testamentary  paper.    (^Noding  v.  Alliston,  14  Jur.  904.) 


Although  a  testamentary  instrument  is  not  properly  executed  or  attested.  Invalid  testamen- 
yet,  if  it  is  clearly  refened  to  by  one  of  later  date  properly  executed  and  ^^  *S™?J?t 
attested,  it  will  be  operative,  and  no  particular  form  of  expression  is  neces^  ISVl!S^SLy{iirfrii- 
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Bftiy;  therefore,  where  there  was  a  will  duly  execated,  then  a  codicil  attested 
by  one  witneas  only,  and  lastly,  a  codicil  duly  execnied,  which  was  de- 
scribed as  "  another  codicil  to  my  will,"  the  second  codicil  was  held  to  give 
operation  to  the  first  codicil.  (Jingoldby  y.  Inffoldby,  4  No.  Cas.  439;  .R0 
jkilhou$et  1  £ccl.  &  Adm.  Bep.  111.)  And  it  of  coarse  would  be  the  same 
if  the  will  were  informally  executed,  bat  a  codicil  daly  executed  were  to  be 
described  as  a  codicil  to  his  last  will  ( HiWi  Coie^  4  No.  Gas.  404;  Holly* 9 
Que,  5  No.  Cas.  610);  it  is  not  properly  a  question  of  incorporation,  (see 
Id,  612.) 

Where  a  testatrix  purported  by  a  codicil  to  reviye  a  will  not  only  revoked 
but  destroyed,  the  court  refused  to  grant  probate  of  the  draft,  which  was  an 
nnexecutecl  paper,  and  not  specifically  adverted  to  or  recognized  by  the 
codicil.  The  court  gave  no  opmion  as  to  what  would  be  the  case  if  the  will 
had  been  accidentally  lost  or  destroyed  without  animus  reeocandi.  {HaU 
v.  Tokelove,  2  Robert.  318.)  A  testator  made  a  will  in  1868,  and  another 
in  1869,  and  then  the  will  of  1868  was  actually  destroyed,  the  will  of  1869 
having  previously  revoked  it  A  codicil  was  afterwards  made  in  terms 
purporting  to  be  a  codicil  to  the  will  of  1868.  It  was  decided  that  it  could 
not  again  become  a  will,  as  the  instrument  had  been  destroyed,  and  it  no 
longer  existed  either  in  law  or  fact.  It  did  not  exist  as  a  will  from  the  time 
when  the  second  will  was  executed,  and  it  no  longer  existed  as  a  written 
instrument,  as  a  paper  writing  from  the  time  it  was  burnt.  (^Rogen  v.. 
Goodentmghy  2  Sw.  &  Tr.  342;  see  JR^  Steele,  L.  B.,  1  P.  &  D.  677.) 

An  unattested  paper,  which  would  have  been  incorporated  in  an  attested 
will  or  codicil  executed  according  to  the  Statute  of  Frauds,  is  now  in  the 
same  manner  incorporated,  if  the  will  or  codicil  is  executed  according  to 
the  requirements  of  this  section.  {Allen  v.  Maddook,  11  Moore,  P.  C. 
427;  6  W.  B.  826;  see  Andereon  v.  Anderton,  L.  B.,  13  £q.  381.)  The 
paper  to  be  incorporated  need  not  be  void  or  valid  per  se,  and  whether  of 
Itself  void  or  valid  is  equally  entitled  to  probate.    (Sheldon  v.  Sheldon, 

1  Bobert.  81 ;  and  see  Bickem*  Cote,  3  Curt.  60;  Wille^ord'e  Case,  lb. 
77;  £acon*9\Caee,  3  No.  Cas.  644;  Smartft  Cote,  4  No.  Cas.  88;  Darby's 
due,  4  No.  Cas.  427.)  But  the  paper  intended  to  be  incorporated  must 
be  in  existence ;  it  must  be  already  written.  ( Countess  FerraHs  v.  Lord 
Hertford,  3  Curt.  468;  Re  Watkins,  L.  B.,  1  P.  &  D.  19.)  As  to  lists  of 
articles  referred  to,  see  In  re  Ash;  In  re  Countess  Dowager  0/  Pembroke^ 

2  Jur.,  N.  8.  626;  Sugd.  on  Stat,  pp.  846,  346. 

In  order  that  a  testamentary  paper  duly  executed  may  incorporate  another, 
it  must  refer  to  it  as  a  written  document  then  existing  in  such  terms  that  it 
may  be  ascertained.  {Smart  v.  Prnjean,  6  Yes.  666;  Von  Straubenzee  v. 
Monch,  11  W.  B.  109 ;  i2«  Norris,  14  W.  B.  848.)  Where  there  is  a 
reference  in  a  duly  executed  testamentary  instrument  to  another  testamen- 
tary instrument  imperfectly  executed,  but  by  such  terms  as  to  mi^e  it 
capable  of  identification,  it  is  necessarily  a  subject  for  the  admission  of 
parol  evidence,  and  such  parol  evidence  is  not  excluded  bv  this  statute.  If 
the  parol  evidence  satisfactorily  prove  that  in  the  existing  circumstances 
there  is  no  doubt  as  to  the  instrument  referred  to,  it  is  no  answer  that  by 
possibility  circumstances  might  have  existed  in  which  the  instrument  could 
not  have  been  identified.  (Allen  v.  Maddock,  11  Moore,  P.  C.  427.  See 
Wigram  on  Evid.,  prop.  6.)  The  Court  of  Probate  will  not  extend  the 
principle  laid  down  in  Allen  t.  Haddock.  (In  bonis  Ofreves,  I  Sw.  &  Tr. 
260;  7  W.  B.  86.) 

Where  the  will  did  not  refer  to  a  document  as  then  existing,  the  court 
refused  to  receive  parol  evidence,  to  show  that  the  document  was  written 
before  the  will  was  signed.  (Re  Dallow,  L.  B.,  1  P.  &  M.  189;  Re  Sunder^ 
land,  lb.  198.) 

A  will  contained  the  following  clause : — **  I  request  my  trinkets  shall 
be  divided  as  I  shall  direct  in  a  small  memorandum.*'  After  the  death  of 
the  deceased  an  unexecuted  memorandum  in  her  handwriting,  disposing  of 
certain  trinkets,  was  found ;  and  it  appeared  that  this  was  in  existence, 
before  the  execution  of  a  codicil,  but  it  was  not  referred  to  by  it  It  was 
held,  that  the  re-execution  of  the  will  bv  the  codicil  could  not  make 
that  part  of  the  will  which  was  no  part  of  it  before,  and  that  the  memo-. 
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randnm  onght  not  to  form  part  of  the  probate.  (Re  Matthias^  3  Sw. 
&  Tr.  100 ;  and  seo  Me  WillmoUy  1  Sw.  &  Tr.  86.)  It  was  said  by  Lord 
Penza/nce,  that  the  proposition  in  Re  Matthias  mnst  be  read  with  reference 
to  the  drcnmstances  ox  that  case  (L.  R,  1  P.  &  M.  204) :  and  he  has  laid 
down,  that  where  the  will,  if  read  as  speaking  at  the  date  of  (he  codicil, 
contains  hingnage  which  wonld  operate  as  an  incorporation  of  a  docnment^ 
such  docoment  is  entitled  to  probate  bj  force  of  the  codicil,  although  not 
in  existence  until  after  the  execution  of  the  wilL  (JRe  Truro,  lb.  201. 
As  to  the  probate  of  incorporated  documents,  see  Be  Sibthorp,  L.  B.,  1  P. 
&  M.  106.) 

See  further  as  to  the  incorporation  in  wills  of  unattested  papers,  1  Wms. 
Exors.  93  et  teq. 

10.  No  appointment  made  by  will,  in  exercise  of  any 
power,  shall  be  valid,  unless  the  same  be  executed  in  manner 
hereinbefore  required;  and  every  will  executed  in  manner 
hereinbefore  required  shall,  so  far  as  respects  t\Sb  execution 
and  attestations  thereof,  be  a  valid  execution  of  a  power  of 
appointment  by  will,  notwithstanding  it  shall  have  been  ex- 
pressly required  that  a  will  made  in  exercise  of  such  power 
should  be  executed  with  some  additional  or  other  form  of 
execution  or  solemnity  (o). 

(o)  This  section  does  not  apply  to  a  case  where  the  power  authorizes  an 
appointment  only  by  deed  or  writing  and  does  not  in  terms  authorize  an 
appointment  by  will  or  a  testamentary  writing.  A  settlor  reserved  a  power 
of  appointing,  **  during  the  term  of  his  natural  life,  by  any  deed  or  deedt, 
fvriting  or  writing 8^  under  his  hand  and  seal,  to  be  attested  by  two  or 
more  caredible  witnesses,"  and  then  he  made  an  appointment  by  will,  not 
under  teal,  but  executed  and  attested  as  required  by  this  statute.  y.-C. 
Wigram,  in  Buckell  y.  Blenkhorn  (5  Hare,  131),  which  was  followed  in 
Man  y.  Bichette  (7  Beay.  95),  held,  that  the  power  was  well  executed. 
It  was  also  held  by  the  Master  of  the  BoUs,  on  the  authority  of  that  case, 
that  a  will  not  sealed,  but  executed  according  to  the  formalities  of  this 
act,  was  a  due  execution  of  a  power  required  to  be  executed  by  writing 
under  hand  and  seal.  {ColUtrd  y.  Sampson,  16  Beay.  543.)  But  the 
Lords  Justices  held  that  the  title  was  two  doubtful  to  force  upon  a  pur- 
chaser, and  that  it  could  not  be  assumed  that  a  power  to  appoint  by  "  any 
writing"  is  identical  with  a  power  to  appoint  by  will.  (  Collard  y.  Sampson, 
4  De  G.,  M.  &  G.  224.  See  Orange  r.  Piokford,  4  Drew.  363.)  It  has 
since  been  decided  by  Y.-C.  Wood,  that  where  a  power  of  appointment  is 
to  be  ealercised  by  a  writing  under  the  hand  and  seal  of  the  donee,  it  cannot 
be  exercised  by  a  will  executed  with  only  the  formalities  required  by  this 
act,  because  the  essential  requisition  of  the  power  is  that  it  should  be  exer- 
cised under  hapd  and  seal,  and  the  statute  applies  to  a  power  of  which  tiie 
essential  requisition  is  that  it  should  be  exercised  by  will.  (  West  y.  Bay, 
Kay,  385.  See  Sugd.  Pow.  217—221,  8th  ed.)  And  this  decision  has 
been  followed  by  Lord  Westbury,    (Taylor  y.  Meads,  13  W.  H.  394.) 

Where  a  power  was  required  to  be  exercised  by  instrument  in  writing 
signed,  sealed  and  deliyered  by  the  donee  in  the  presence  of  two  or  more 
credible  witnesses,  it  was  held  well  executed  by  a  will  not  expressed  to  be 
deliyered,  but  stated  in  the  attestation  clause  to  be  '*  signed,  sealed, 
published  and  acknowledged,  and  declared  by  the  donee  to  be  hbr  last 
wUl/'  in  the  presence  of  three  attesting  witnesses.  ( Smith  y.  Adkins,  L.  B., 
14  Eq.  402.) 

A  testamentary  instrument  signed,  but  myalid  for  want  of  attestation,  is 
not  a  good  execution  of  a  power  to  appoint  by  writing  signed,  or  by  will. 
iBe  Daly's  Settlement,  25  Beav.  466.) 

A  power  over  personal  property  given  to  an  English  lady  who  died 
domiciled  abroad,  was  held  duly  executed  by  a  will  mvalid  according  to 
ikiglish  law,  but  valid  according  to  the  law  of  her  domicile,  and  admitted 
to  probate  in  England.    (J/Uuart  v.  Darkness,  34  Beav.  324.)    A  wiU 
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1  Viet.  c.  2C,    ^°  execation  of  a  power,  inyalid  according  to  the  law  of  the  domicile,  bnt 
«.  10.  "vbHA  according  to  English  law,  was  admitted  to  probate.  {Re  Hallyburton, 

L.  R.,  1  P.  &  M.  90.) 

This  section  applies  to  powers  created  since  as  well  as  to  powers  created 
before  the  act.    {Huhhard  t.  Lee9,  L.  R.,  1  £x.  256.) 
As  to  the  execution  of  powers  hj  deed,  see  22  &  23  Vict  c  85,  s.  12 

11.  Provided  always,  and  be  it  further  enacted,  that  any  sol- 
dier being  m  actual  military  service  (o),  or  any  mariner  or  sea- 
man being  at  8ea(^),  may  dispose  of  his  pei'sonal  estate  as  he 
might  have  done  before  the  making  of  this  act. 

(  p)  This  privilege,  as  its  respects  soldiers,  has  been  held  to  be  confined, 
by  the  insertion  of  the  words,  "actual  military  service,*'  to  those  who  are  on 
an  expedition  ;  and,  consequently,  it  has  been  decided  that  the  will  of  a 
soldier  made  while  he  was  quartered  in  barracks,  either  at  home  (^Drumntond 
V.  Parish,  3  Curt  522),  or  in  the  colonies  (  White  v.  Hepton,  8  Curt  818; 
Jn  bonis  Phipps,  2  Curt.  368 ;  In  bonis  Johnson,  2  Cun.  341),  is  not  pri- 
vileged. The  same  was  held  as  to  the  will  of  a  soldier  made  at  Bangalore, 
in  the  East  Indies,  whilst  in  command  of  the  army  there  stationed,  and  who 
died  whilst  on  a  tour  of  inspection  of  the  troops  under  his  command.  (/» 
bonis  Hill,  1  Rob.  276.)  ^ut  where  an  officer  was  on  his  way  from  one 
regiment  to  another,  both  regiments  being  at  the  time  on  active  service,  it 
was  held  that  his  will  was  privileged.  (^Herbert  v.  Herbert,  D.  &  Sw.  10.) 
An  unattested  will,  made  by  an  officer  on  service  at  Berbice,  was  allowed 
to  pass  as  that  of  a  soldier  in  actual  military  service  at  the  prayer  of  the 
party  whose  interest  was  prejudiced  by  such  wilL  (/f»  bonis  Phipps,  2 
Curt  868.) 

The  term  "soldier"  in  this  section  extends  to  persons  in  the  military  ser- 
vice of  the  East  India  Company.    (In  bonis  Donaldson,  2  Curt.  386.) 

As  to  obtaining  probate  of  soldiers'  wills  privileged  under  this  section, 
see  Pe  Haekett,  28  L.  J.,  Frob.  42 ;  Ed  Neville,  ib.  62;  Re  Theme,  4  Sw. 
&  Tr.  36. 

(^)  The  term  '<  mariner  or  seaman"  does  not  exclude  any  person  in  her 
Majesty's  navy,  though  superior  of  the  ship,  being  "at  sea,"  from  the  ex- 
ception contained  in  this  act.  (/n  benis  Hayes,  2  Curt  838.^  The  section 
applies  to  seamen,  whether  in  the  Queen's  or  merchants'  service,  (/n  bonis 
MilUgan,  2  Rob.  108;  Morrell  v.  Morrell,  1  Hagg.  61.)  Probate  was  al- 
lowed of  an  unattested  codicil  made  at  sea  by  the  purser  of  a  man-of-war, 
as  tbat  of  a  seaman,  (/n  bonis  Hayes,  2  Curt.  338.)  A  surgeon  in  the 
navy  is  a  mariner  or  seaman  within  this  section.  (Re  Saunders,  L.  R.,  1 
P.  &  M.  16.) 
At  ses.  A  codicil  signed  but  not  attested  on  board  a  Queen's  ship  in  a  river  by 

the  commander-in-chief  actually  engaged  in  a  naval  operation  was  held  to 
be  within  this  section,  and  to  incorporate  a  prior  codicil  signed  by  him  but 
not  attested  whilst  living  on  shore.  (In  bonis  Austen,  2  Rob.  611;  17 
Jur.  284.)  But  in  a  case  in  which  the  testator  was  commander-in-chief  of 
the  naval  force  of  Jamaica,  bnt  lived  on  shore  at  the  official  residence,  his 
family  and  establishment  being  also  on  shore:  it  was  held,  that  the  testator 
did  not  come  within  the  exception  as  to  mariners  at  sea.  (Seymeur*s  case, 
cited  3  Curt.  630;  2  Curt  339.)  Where  a  naval  officer,  invalided  at  a 
foreign  station,  was  returning  home  in  a  steamer,  his  will  was  held  entitled 
to  probate  as  made  at  sea.  (Re  Saunders,  L.  R.,  1  P.  &  M.  16.)  And  a 
will  made  by  a  seaman  on  board  a  man-of-war  permanently  stationed  in 
Portsmouth  harbour  was  held  privileged  under  this  section.  (Re  JtPMurdo, 
L.  R.,  1  P.  &  M.  640.) 

In  the  pocketrbook  of  a  mariner,  who  died  on  shore  in  this  country,  was 
found  a  testementery  paper  without  date,  headed  "  Instructions  to  be  fol- 
lowed if  I  die  at  sea  or  abroad  :"  probate  was  refused  on  the  ground  that 
it  was  a  conditional  will.    (Lindsay  v.  Lindsay,  27  L.  T.,  N.  S.  322.) 

Where  a  man  has  joined  a  vessel  on  service,  and  has  commenced  a  voyage 
in  it,  a  will  made  in  the  course  of  that  voyage  is  within  the  exception,- 
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altbongh  snch  will  was  in  fact  made  on  shore,    (/n  ^o;ii«  Xay,  2  Cart     1  Ftc^.  <*.  26, 
375.)    Bafe  where  the  deceased  wrote  a  letter  stating  that  he  had  shipped  $,  H. 

on  board  a  vessel  lying  in  Melbourne  harbour  on  the  date  of  the  letter,  but  ■ 

it  did  not  appear  whether  the  letter  was  written  before  or  after  he  went  on 
board,  the  letter  was  not  admitted  to  probate,  (/n  bonis  Corby ^  18  Jar. 
C34.) 

A  will  made  under  this  section  remains  operative  unless  expressly  revoked, 
although  the  maker  of  such  will  lives  in  England  several  years  after  the 
date  of  such  will.    (/»  bonis  Leese,  17  Jur.  216.) 

12.  This  act  shall  not  prejudice  br  affect  any  of  the  pro-  Act  not  to  iirect 

.    .      J  .  5  J   •      At         1  xi.  i»  au      certain  provisions 

Visions  contained  in  an  act  passed  in  the  eleventh  year  of  the  of  n  Geo.  a  ft 
reign  of  his  Majesty  King  George  the  Fourth  and  the  first  year  i^JJf  wsMct  to* 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  wiiis^pettyoffi- 
intituled  "An  Act  to  amend  and  consolidate  the  Laws  relating  JSJmiiSSr*''* 
to  the  Pay  of  the  Royal  Navy,"  respecting  the  wills  of  petty 
officers  and  seamen  in  the  royal  navy,  and  non-commissioned 
ofiicers  of  marines,  and  marines,  so  far  as  relates  to  their  wages, 
pay,  prize  money,  bounty  money,  and  allowances,  or  other 
monies  payable  in  respect  of  services  in  her  Majesty's  navy  (r), 

(r)  This  section,  and  11  Geo.  4  &  1  Will.  4,  c.  20  (which  bound  the 
crown  ;  Re  Sevan,  14  W.  R.  147),  have  been  repealed  by  28  &  29  Vict, 
c.  112,  s.  1.  As  to  the  wills  of  marines  and  seamen  in  the  royal  navy,  see 
now  28  &  29  Vict.  c.  72 ;  and  as  to  the  wills  of  merchant  seamen,  see  17  & 
18  Vict  c.  104,  s.  200. 


13.  Every  will  executed  in  manner  hereinbefore  required  shall 
be  valid  without  any  other  publication  thereof. 

14.  If  any  person  who  shall  attest  the  execution  of  a  will 
shall  at  the  time  of  the  execution  thereof  or  at  any  time  after- 
wards be  incompetent  to  be  admitted  a  witness  to  prove  the  exe- 
cution thereof,  such  will  shall  not  on  that  account  be  invalid. 

15.  If  any  person  shall  attest  the  execution  of  any  will  to 
whom  or  to  whose  wife  or  husband  any  beneficial  devise,  legacy, 
estate,  interest,  gift  or  appointment,  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  and  directions 
for  the  payment  of  any  debt  or  debts),  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  thef 
execution  of  such  will,  or  the  wife  or  husband  of  such  person, 
or  any  person  claiming  under  such  person  or  wife  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  notwithstanding  such, 
devise,  legacy,  estate,  interest^  gift  or  appointment  mentioned  in 
such  will  (*). 

{s)  Where  the  execution  of  a  will  was  attested  by  two  marksmen  and 
signed  also  by  two  other  persons  as  witnesses,  the  court  held  that  the  signa- 
ture of  the  two  latter  must  be  regarded  as  affixed  likewise  in  attestation  of 
the  will,  and  not  as  merely  verifying  the  attestation  of  the  marksmen,  and 
that  the  legacy  to  the  wife  of  one  of  them  failed  under  this  section.  (  Wigan 
V.  Itowlar^,  11  Hare,  157.)  Where  there  was  a  bequest  to  several  as  joint 
tenants,  one  of  whom  was  an  attesting  witness  to  die  will,  it  was  decided, 
that  as  the  ^ft  to  the  witness  was  simply  void,  the  other  joint  tenants  took 
the  whole,  there  being  no  lapse.    (  Younff  v.  Davies,  2  Dr.  &  Shl  167.) 

8.  L  L 
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Amendment  of  the  Laws  respecting  Wills. 

Where  a  deyisee  put  his  ndme  to  a  second  claaee  of  attestation  to  a  will, 
as  a  third  ^dtness,  at  the  reqnest  of  another  person,  bat  objected  to  by  the 
testator,  it  was  held  that  the  interest  of  snch  devisee  passed  to  the  heir-at- 
law.    {RandfieU  y.  Bandfield,  11  W.  R.  847.) 

Where  a  will  was  execated  in  the  presence  of  two  witnesses,  and  the 
signature  of  a  third  person,  who  was  residaarj  legatee,  appeared  also  at  the 
foot  of  the  will,  the  conrt  received  evidence  to  show  that  the  legatee's  name 
was  not  written  to  attest  the  testator's  signature,  and  ordered  it  to  be  omitted 
in  the  probate.  {JU  Sharman,  L.  R.,  1  P.  &  M.  661;  He  Purttglove,  26 
L.  T.,  N.  S.  405.) 

A  bequest  in  trnst  was  not  invalidated  bj  the  wife  of  the  trustee  attest- 
ing the  signature  of  the  testatrix.   (  Cresntell  v.  Crenwelly  L.  R,  6  Eq.  69.) 

A  legacy  was  given  bj  will,  and  a  codicil  confirming  the  will  was  attested 
bv  the  legatee:  £e  gift  was  held  to  be  good.  A  person  entitled  to  a  share 
oi  a  residue  given  by  will,  attested  a  c(xlicil  whicn  indirectly  increased  the 
residue :  such  attestation  was  held  not  to  invalidate  the  witness's  claim  to 
a  share  of  the  residue.  ( Ourney  v.  Churney^  8  Drew.  208 ;  Temp*itt  v. 
Tempest^ 2  Kay  &  J.  635;  see  Oatlcin  v.  Itogen,  L.  R.,  2  Eq.  284.) 

A  testatrix  gave  a  share  of  her  residue  to  B.,  and  one  of  the  attesting 
witnesses  to  the  will  was  B.'s  wife.  By  a  codicil,  attested  by  other  wit« 
nesses,  the  testatrix,  after  an  immaterial  direction,  confirmed  her  will  in 
other  respects.  It  was  held,  that  the  codicil  incorporated  the  will  so  as  to 
render  the  g^ft  to  B.  valid.    {Anderson  v.  Anderson^  L.  R.,  13  £q.  381.) 

16.  In  case  by  any  will  any  real  or  personal  estate  shall  be 
charged  with  any  debt  or  debts,  and  any  creditor,  or  the  wife 
or  husband  of  any  creditor,  whose  debt  is  so  charged  shall  attest 
the  execution  of  such  will,  such  creditor,  notwithstanding  such 
charge,  shall  be  admitted  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

17.  No  person  shall,  on  account  of  his  being  an  executor  of 
a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  a  witness  to  prove  the  validity  or  in- 
validity thereof. 

18.  £very  will  made  by  a  man  or  woman  shall  be  revoked 
by  his  or  her  marriage  (except  a  will  made  in  exercise  of  a  power 
of  appointment,  when  the  real  or  personal  estate  thereby  ap- 
pointed would  not  in  default  of  such  appointment  pass  to  his  or 
her  heir,  customary  heir,  executor  or  administrator,  or  the  per- 
son entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  Dis- 
tributions) {t). 

(t)  Under  the  old  law  the  marriage  of  a  testator  did  not  revoke  his  will; 
but  under  certain  circumstances  there  was  an  implied  revocation  by  mar- 
riage and  the  birth  of  issue.    (1  Wms.  Kxors.  184—194.) 

Under  this  section  a  will  is  not  revoked  by  a  marriage  with  a  deceased 
wife's  sister ;  and  there  is  no  distinction  in  such  a  case  between  a  testator 
who  is  a  natural-bom  subject  and  one  who  is  a  naturalized  British  subject. 
{Mette  y.  Mette,  1  Sw.  &  Tr.  416.) 

The  reason  for  the  exception  is,  that  a  revocation  of  the  will  in  a  case  to 
which  the  exception  applies,  would  operate  only  in  favour  of  those  entitled 
in  default  of  appointment,  and  the  new  family  of  the  testator  would  derive 
no  benefit  from  it.    (Re  FUzray,  1  Sw.  &  Tr.  133.) 

Where  in  certain  contingencies  the  property  appointed  would  not  in  de- 
fault of  appointment  pass  to  the  persons  who  would  have  taken  in  case  of 
intestacy  under  the  Statute  of  Distributions,  there  the  exception  applies. 
ilU  Fenwick,  L.  R.,  1  P.  &  M.  319.) 

Where  freehold  estates  would,  in  defanlt  of  appointment,  have  passed 
under  a  settlement  to  the  heir  of  a  testatrix,  it  was  held  that  her  will  was 
revoked  by  mairiage.    (  Vauffhan  y.  Vandergtegen,  2  Drew.  168 ;  see  Logan 
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y.  Bell,  1  C.  B.  872.)  But  where  personalty  woald,  in  defaalt  of  appoint- 
ment, haye  passed  under  the  settlement  to  the  same  persons  as  woald  have 
taken  under  the  Statnte  of  Distribations  in  case  of  an  intestacy,  it  was  held 
that  a  will  was  not  reyoked  by  marriage,  inasmuch  as  those  persons  would 
haye  taken  under  the  settlement  and  not  under  the  statute.  (^Re  Mtzroy, 
1  Sw.  &  Tr.  183;  6  W.  R.  863 ;  Me  Fenrvick,  L.  R.,  1  P.  &  M.  319  ;  Re 
Worthington,  20  W.  R.  260.) 

Where  under  A.'s  will  power  was  g^yen  to  B.  to  appoint  certain  property, 
and  in  default  of  appointment  the  property  was  to  deyolye  on  the  persons 
who  at  her  decease  should  be  her  next  of  kin;  it  was  held  that  B.*s  wijl  was 
not  reyoked  by  marriage,  on  the  ground  that  the  words  next  of  kin  alone 
mean  something  different  from  next  of  kin  under  the  Statute  of  Distribu- 
tions.   {Re  M*  Vioar,  L.  R.,  1  P.  &  M.  671.) 

19.  No  will  shall  be  revoked  by  any  presumption  of  an  inten- 
tion on  the  ground  of  an  alteration  in  circumstances. 

20.  No  will  or  codicil,  or  any  part  thereof,  shall  bo  revoked 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed 
in  manner  hereinbefore  required  (m),  or  by  some  writing  declar- 
ing an  intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  will  is  hereinbefore  required  to  be  executed  (x),  or 
by  the  burning,  tearing,  or  otherwise  destroying  the  same  by 
the  testator,  or  by  some  person  in  his  presence  and  by  his  direc- 
tion,  with  the  intention  of  revoking  the  same  (y). 

(u)  If  a  subsequent  testamentary  paper  is  only  partly  inconsistent  with 
one  of  an  earlier  date,  the  latter  instrument  is  only  revoked  as  to  those  parts 
where  it  is  inconsistent,  and  both  papers  are  entitled  to  probate.  {Lemage 
y.  Ooodban,  L.  R.,  1  P.  &  M.  67;  Geaves  y.  Price,  11  W.  R.  809;  see  -fe 
Howard,  L.  R.,  1  P.  &  M.  636.)  The  question  in  these  cases  is,  what  dis- 
position of  his  property  was  intended  by  the  testator.  (^Lemage  y.  Ooodhan, 
sup.;  Re  Hattingt,  20  W.  R.  616.) 

A  testator  left  two  substantiye  wills,  by  the  latter  of  which  he  disposed 
of  the  whole  of  his  property,  but  without  expressly  revoking  the  former 
will,  nor  appointing  executors  by  the  latter  will.  The  court  held  the  latter 
paper  to  have  been  executed  as  a  will,  and  not  as  a  codicil,  and  to  have 
revoked  the  prior  will.    {Henfrey  v.  Henfrey,  2  Curt.  468.) 

A  testator  executed  a  will  in  1825,  which  was  found  uncancelled  at  his 
death,  which  happened  in  1853.  In  1852,  he  executed  another  testamentary 
paper,  the  contents  of  which  were  wholly  unknown,  except  the  circumstance 
of  the  paper  commencing  with  the  words  "  This  is  the  last  will  and  testa- 
ment." This  latter  instrument  was  not  forthcoming  at  the  testator's  death, 
but  there  was  no  evidence  of  its  destruction.  The  Judicial  Committee 
decreed  probate  of  the  will  of  1825  upon  the  following  grounds: — Ist.  That 
the  onnt  prohandi  lies  upon  the  party  setting  up  the  subsequent  instrument 
as  a  revocation  of  the.  former  wilL  2nd.  That,  to  establish  the  revocation 
of  a  former  will  relating  to  personalty  by  a  subsequent  testamentary  paper 
not  forthcoming,  by  parol  evidence  of  execution  only,  in  the  absence  of  any 
draft  or  instructions,  such  evidence  must  be  strong  and  conclusive  as  to  its 
contents,  drd.  That  the  mere  fact  of  such  an  instrument  commencing  with 
the  words  **  This  is  my  last  will  and  testament,"  does  not  make  it  operate 
as  a  revocation,  as  those  words  do  not  necessarily  imply  that  such  instrument 
contained  a  different  disposition  of  the  property ;  and  that,  to  make  it  ope- 
rate as  a  revocation  of  a  former  will,  it  must  be  proved  that  the  contents  of 
the  latter  instrument  differed  from  the  former.  4th.  That  a  subsequent  will 
(the  contents  of  which  were  unknown)  having  remained  in  the  custody  of 
the  deceased,  and  not  forthcoming,  the  presumption  of  law  was,  that  it  was 
destroyed  by  him  amino  revocandi,  and  did  not  revoke  a  prior  will  un- 
cancelled. {OuUo  v.  Gilbert,  9  Moo.  P.  C.  C.  131.)  But  where  it  was 
proved  that  the  subsequent  will  contained  a  clause  of  revocation,  the  Court 
held  that  the  prior  will  was  revoked,  dthough  the  subsequent  will  could  not 
be  found.    (  Wood  y.  Wood,  L.  R.,  1  P.  &  M.  309.) 
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Amendment  of  the  Laws  respecting  Wills, 

Aa  regards  real  estate,  the  expreasioii  "  This  is  mj  last  will  and  testa- 
ment" does  not  operate  as  a  revocation  of  a  former  will  without  words  to 
that  effect.    (^Freeman  v.  Freeman^  5  De  G.,  M.  &  G.  704.) 

A  testator  left  four  testamentary  instrnments,  duly  executed.  After  the 
Ecclesiastical  Court  had  held  that  the  second  and  third  alone  were  valid  as 
to  the  personal  estate  (1  liob.  264),  the  Court  of  Chancery,  on  the  certifi- 
cate of  the  Common  Pleas  (6  C.  B.  201),  decided  that,  us  to  the  raid  estate, 
the  last  instrument  alone  constituted  the  last  will.  (^Plenty  v.  West,  16 
Beav.  173.) 

(ar)  A  testatrix  by  her  will  devised  real  estates,  and  by  a  subsequent 
deed,  attested  by  two  witnesses,  she  conveyed  them  on  other  trasts.  It  was 
held  that  the  deed,  assuming  it  to  be  void  as  a  turpi*  contractm^  was  not 
a  writing  declaring  an  intention  to  revoke  within  this  section  ;  and,  there- 
fore, that  the  will  operated  on  such  estate  and  interest  as  the  testatrix  pos- 
sessed in  the  property  at  her  death.    {Ford  v.  De  Pontet,  30  Beav.  572.) 

A  writing,  by  which  a  testator  merely  revokes  a  prior  testamentary  di»- 
position,  will  not  be  admitted  to  probate  (^lie  Fraser^  L.  R.,  2  F.  &  M.  40); 
secuSt  if  it  be  of  a  testamentary  character.  {Re  Ihtrance,  ib.  406 ;  Re 
Hubbard,  L.  B.,  1  P.  &  M.  53;  and  see  Jle  Hiekg,  ib.  683.) 

As  to  revocation  by  another  will  or  codicil,  see  furdier  1  Wms.  Exora. 
153  et  seq. 

(y)  A  mere  abandonment  of  his  will  by  a  testator  is  not  a  sufficient 
revocation.  There  mast  be  some  act  done  by  him,  or  by  some  one  in  his 
presence,  and  by  his  direction.    {Andrew  v.  Motley,  12  C.  B.,  N.  S.  514.) 

All  acts  by  which  a  testator  may  destroy  or  mutilate  a  testamentary  in- 
strument are  in  their  nature  equivocal:  unless  the  act  be  done  animo  retso^ 
candiy  there  is  no  revocation.    {Powell  v.  Powell,  L.  R.,  1  P.  &  M.  212.) 

Where,  therefore,  the  act  of  destruction  is  referable  wholly  and  solely 
to  the  intention  of  setting  up  some  other  testamentary  paper,  the  animus 
rerocandi  has  only  a  conditional  existence,  the  condition  being  the  validity 
of  the  paper  intended  to  be  substituted  ;  and  where  the  condition  is  unful- 
filled, tnere  is  no  revocation  (ib.)  i  but  the  evidence  must  be  clear  as  to  the 
intention  of  the  act  of  destruction  {Eckersley  v.  Piatt,  L.  R.,  1  P.  &  M. 
281 ),  and  subsequent  declarations  by  the  testator  as  to  his  intention  will 
not  be  admitted.  {Re  Weston,  L.  R.,  1  P.  &  M.  633.)  See,  further,  aa 
to  dependent  relative  revocation,  1  Wms.  Exors.  142  et  seq. 

Where  a  testator  tore  up  his  will  under  a  mistaken  impression  that  it 
was  invalid,  it  was  held  that  there  was  no  revocation  ( Giles  v.  Warren^ 
L.  R.,  2  P.  &  M.  401 )  ;  and  so  where  a  man  destroyed  his  will  in  a  fit  of 
delirium  tremens.  {Brant  v.  Brant,  21  W.  R.  392.)  But  it  seems  that  a 
testator  may  subsequently  adopt  the  act  so  as  to  effect  a  revocation. 

It  is  not  the  manual  operation  of  tearing  the  instrument,  or  the  act 
of  throwing  it  into  a  fire,  or  of  destroying  it  by  other  means  which  will 
satisfy  the  requisites  of  the  law  ;  the  act  must  be  accompanied  with  the  in- 
tention of  revoking;  there  must  be  the  animus  as  well  as  the  act,  both  must 
concur  in  order  to  constitute  a  legal  revocation.  It  is  the  animus,  also,  which 
must  govern  the  extent  and  measure  of  operation  to  be  attributed  to  the  act, 
and  determine  whether  the  act  shall  effect  the  revocation  of  the  whole  in- 
strument, or  only  of  some,  and  what  portion  thereof.  (Per  Sir  J.  Dodson^ 
Clarke  v.  Scripps,  2  Rob.  567  ;  Clarhson  v.  Clarkson,  2  Sw.  &  Tr.  497, 
See  Doe  v.  Harris,  6  Ad.  &  Ell.  209.)  Thus,  where  the  first  seven  or  eight 
lines  of  a  will  had  been  cut  and  torn  off,  it  was  admitted  to  probate  in 
its  incomplete  state.  {Re  Woodward,  L.  R.,  2  P.  &  M.  206 ;  Christmas 
V.  Whinyates,  11  W.  R.  371.)  But  where  the  third  and  fourth  sheets  of  a 
will  were  alone  discovered,  it  was  held,  by  the  Master  of  the  Rolls,  that  a 
power  to  appoint  by  will  or  by  any  writing  in  the  nature  of,  or  purporting 
to  be,  a  will,  was  not  duly  executed.     {Gullan  v.  Qrove,  26  Beav.  64.) 

A  testator  having  made  a  will  executed  under  seal,  and  published  and 
attested  as  a  sealed  instrument,  afterwards  for  the  purpose  of  revoking  it 
tore  off  the  seal  and  with  it  part  of  a  word  :  it  was  held,  that  the  tearing 
off  the  seal  was  sufficient  within  this  section  to  revoke  the  will.  {Price 
V.  Powell,  3  H.  &  N.  341.  See  Doe  d.  Rees  v.  Harris,  6  Ad.  &  E.  209.) 
By  the  usual  statement  in  the  witnessing  clause  at  the  end  of  a  will  that 
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the  testator  baa  set  his  hand  to  the  preceding  pages,  a  testator  makes  the     1  Vict.  e.  26, 
signatures  on  those  pages  a  part  of  his  will,  and  if  luiving  so  recited  he  after-  s,  20. 

wards,  animo  revoeandi,  tears  off  the  signatures  from  3ie  preceding  pages,  — • 

it  is  a  good  revocation  of  the  whole  will  under  this  section.    (  Williams  y.  Tearing  off  slgna- 
Tyley,  Johns.  530.)    A  will,  dated  in  1836,  was  held  to  haye  been  re-  ^""^ 
Yoked  bj  the  testator  in  1838  cutting  oat  his  signature.  (ffobhsT,  Knight, 
1  Curt.  768;   Walker  v.  Armstrong,  21  BeaY.  805,  on  appeal,  4  W.  R. 
770.) 

A  testator  cut  out  of  his  will  the  names  of  the  attesting  witnesses,  giving  signataras  te- 
as his  reason  that  he  had  some  idea  of  altering  it  and  having  a  new  will  placed, 
made,  and  afterwards  on  the  same  day  replaced  the  piece  so  cut  out,  saying 
that  the  will  would  do  for  the  present.  The  court  upon  motion,  with  the 
consent  of  the  persons  interested  in  case  of  intestacy,  granted  probate.  (In 
bonis  Eeles,  32  L.  J.,  Frob.  4.  See  In  bonis  De  Bode^  6  Notes  of  Cases, 
189.)  Where  the  signature  of  the  testator  to  a  will  had  been  cut  out,  but 
gummed  on  to  its  former  place,  the  will  was  not  admitted  to  probate 
\Bell  Y.  Fothergill,  L.  R.,  2  P.  &  M.  148)  ;  but  where  a  testator  partially 
erased  his  own  signature,  and  then  re-wrote  it,  probate  was  granted,  (lie 
Eennett,  2  N.  R.  461.) 

A  will  is  not  destroyed  within  this  section  by  being  struck  through  GanoelUng. 
with  a  pen,  the  name  of  the  testator  being  crossed  out  and  the  names  of  the 
attesting  witnesses  being  struck  through.  It  was  said  by  Sir  H.  Jenner, 
that  when  the  legislature,  after  mentioning  **  burning"  a  will,  and  *' tearing" 
a  will,  speaks  of  "otherwise  destroying"  a  will,  they  must  be  understood  as 
intending  some  mode  of  destruction  ^ysdem  generis,  not  an  act  which  is 
not  a  destroying  in  the  primary  meaning  of  the  word,  though  it  may  have 
the  same  metaphorically,  as  being  a  destruction  of  the  contents  of  the  will; 
it  never  could  have  been  their  intention  that  the  cancelling  of  a  will  should 
be  a  mode  of  destroying  it.  (Stephens  v.  Taprell,  2  Curt.  466.  Bs 
Brewster,  6  Jnr.,  N.  S.  56.)  A  testatrix  obliterated,  with  the  intention  of 
revoking,  several  passages  of  her  will,  so  that  none  of  the  parts  obliterated 
could  be  distinguished  upon  the  face  of  the  will  :  it  was  held,  that  this  was 
a  complete  revocation  of  those  parts  within  this  section.  {ToTcnley  v. 
Watson,  8  Curt.  761.) 

If  the  act  of  destruction  be  done  by  any  person  other  than  the  testator.  Detraction  by 
it  must  be  by  the  testator's  order  and  in  his  presence.    Where  a  codicil  JSL^^ST?  u^' 
was  burnt  by  a  testator's  order,  but  not  in  his  presence,  probate  was  granted  ^  " 

of  a  draft  copy.    (^Re  Dadds,  D.  &  Sw.  290.) 

After  the  due  execution  of   a  will   has  been  proved,  the   burden  of  Onus  of  proof  of 
proving  that  it  was  revoked  lies  upon  those  who  set  up  the  revocation  ;  evocation, 
and  in  the  absence  of  evidence,  revocation  will  not  be  presumed.    {Ben^ 
son  Y.  Benson,  L.  R.,  2  F.  &  M.  172.) 

But  where  a  will  remains  in  the  custody  of  the  testator  from  the  time  will  In  testator's 
when  it  is  made  until  his  death,  and  cannot  then  be  found,  the  presunip-  custody  not  furth- 
tion  of   law  is,  that  it  was  destroyed  by  the  testator,  animo  rerocandi  SJSh  ^ 
X^Eekersley  v.  Piatt,  L.  R,  1  P.  &  M.  281 )  ;  but  the  court  must  be  satisfied 
that  the  will  was  not  in  existence  at  the  time  of  the  testator's  death. 
(Mnehy.  Finch,  L.  R.,  1  P.  &  M.  871.)    To  rebut  the  presumption, 
declarations  made  by  the  testator  that  he  has  settled  his  affairs  and  ap- 
pointed executors,  and  as  to  the  person  in  whose  possession  the  will  is,  are 
admissible  in  evidence.    (  Whiteley  v.  King,  17  C.  B.,  N.  S.  766  ;  13  W.  R. 
83.)    The  presumption  does  not  apply  to  a  case  where  the  testator  became 
insane  after  the  execution,  and  continued  insane  until  his  death.    (^Sprigge 
Y.  Sprigge,  I*  R.,  1  P.  &  M.  608.) 

Where  a  will  in  the  custody  of  a  testator  is  found  after  his  death  muti-  found  maUiated 
lated,  the  presumption  in  the  absence  of  evidence  is  that  it  was  mutilated  »t  ^^  d«»th. 
by  him  after  its  execution,  and,  if  there  be  a  codicil,  after  the  execution  of 
the  codicil     (Christmas  y.  Whinyates,  11  W.  R.  871.) 

Where  a  vHill  is  executed  in   duplicate,  the  presumption  is  that  the  Duplicate  will, 
destruction  of  one  part  revokes  the  other.    (1  Wms.  Exors.  148.) 

Under  the  old  law  before  this  statute,  it  was  held  that  a  codicil  stands  Revocation  of 
or  falls  with  the  will  to  which  it  belongs  ;  and  it  has  been  held  under  the  codldls. 
new  law,  that  where  a  will  has  been  revoked,  probate  of  the  codicil  will 
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1  ^^t.  c.  26,  not  be  granted,  unless  the  court  is  satislied  that  the  testator  intended  the 
codicil  to  operate  separately  from  the  wilL  (^Re  Chreig^  L.  R.,  1  P.  &  M^. 
72.  See  Re  Mlice,  12  W.  R.  35B.)  But  it  is  now  settled  that  a  codicil 
can  only  be  revoked  bj  one  of  the  modes  indicated  in  this  section,  and  is 
not  revoked  by  the  revocation  of  the  will.  (Me  Savage,  L.  R.,  2  P.  &  M. 
78  ;  Jie  Turner,  ib.  403  ;  Black  y.  Jobling,  L.  R.,  1  P.  fie  M.  635.) 

A  married  woman  may  revoke  a  will  made  under  a  power  in  any  of  the 
modes  pointed  out  by  this  section.  Hawksley  v.  Barrow,  L.  R,  1  P.  &. 
M.  U7.) 


Revocation  by 
married  woman. 


Ko  alteration  in  a 
will  shall  hare 
any  effect  unlera 
executed  as  a 
wlU. 


Fresiimptlon  as  to 
time  of  alterations 
in  wills  of  per- 
sonalty; 


tn  wills  of  realty. 


Erasares  saper- 
Indaoed  by  other 
writing. 


21.  No  obliteration,  interliDeation,  or  other  alteration  made 
in  any  will  after  the  execution  thereof  shall  be  valid  or  have  any 
effect,  except  so  far  as  the  words  or  effect  of  the  will  before  such, 
alteration  shall  not  be  apparent,  unless  such  alteration  shall  be 
executed  in  like  manner  as  hereinbefore  is  required  for  the  exe- 
cution of  the  will  ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  dulj  executed  if  the  signature  of 
the  testator  and  the  subscription  of  the  witnesses  be  made  in  the 
margin  or  on  some  other  part  of  the  will  opposite  or  near  to 
such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the  end  or 
some  other  part  of  the  will  (z). 

(z)  Where  certain  erasures  appearing  in  a  will  of  personalty  were 
omitted  in  the  probate,  the  Court  of  Chancery  in  construing  the  will 
ordered  the  original  will  to  be  produced,  notwithstanding  an  objection 
that  the  probate  alone  could  be  looked  at.  {Manning  v.  Purcell,  7  De  Q., 
M.  &  G.  66.    See  1  Wras.  Exors.  639,  540.) 

Where  a  will  contains  alterations  and  erasures  affecting  the  amount  and 
objects  of  the  testator's  bounty,  the  existence  of  which  at  the  time  of  the 
execution  the  attesting  witnesses  cannot  depose  to,  in  the  absence  of  all 
direct  evidence  as  to  the  alterations  and  erasures,  the  presumption  of  law  is 
that  such  alterations  and  erasures  were  made  after  the  execution  of  the  will, 
and  probate  of  the  will  was  granted  in  its  original  form.  (  Cooper  t.  BocJcett, 
A.  Moo.  F.  C.  C.  439.)  Where  an  expert  deposed  that  in  his  opinion  some 
trilling  alterations  and  interlineations  appearing  on  the  face  oi  a  will  were 
written  at  the  same  time  as  the  rest,  they  were  admitted  to  probate  {Re 
Hindmarch,  L.  R,  1  P.  &  M.  307  ;  Moore  ▼.  Moore,  I.  R,  6  Eq.  166)  ; 
and  from  the  nature  of  certain  interlineations  and  the  internal  evidence 
furnished  by  the  document  itself,  the  court  concluded  that  they  were  made 
before  execution  and  admitted  then  to  probate.  {Re  Cadge,  ii.  R.,  1  P.  & 
M.  643  ;  Re  Duffy,  I.  R.,  6  Eq.  606.)  Certain  words  were  admitted  as 
being  in  the  nature  of  an  interlineation.  (^Re  Birt,  L.  R.,  2  P.  &  M.  214.) 

Where  the  Ecclesiastical  Court  granted  probate  of  a  will  of  personalty 
with  cross  lines  drawn  in  ink  over  the  bequest  of  certain  legacies,  the  Lord 
Chancellor  held  that  it  must  be  taken  that  the  testator  executed  the  in- 
strument with  the  cross  lines  drawn  over  it,  and  inferred  his  meaning 
from  the  instrument  in  that  form.  (  Oann  v.  Gregory,  3  De  G.,  M.  &  G. 
777  ;  Sheay,  Boscketti,  18  Beav.  321.) 

Where  there  are  alterations  on  the  face  of  a  will  devising  realty,  the 
court  will  not  presume  such  alterations  to  have  been  made  either  before 
or  after  execution.  The  onus  is  cast  upon  the  party  seeking  to  derive 
an  advantage  from  the  alteration  to  adduce  evidence  that  the  alteration 
was  made  before  the  will  was  executed.  (  Williams  v.  Ashton,  1  J.  &  H. 
116  ;  Simmofis  v.  Rudall,  1  Sim.,  N.  S.  137.) 

The  mere  circumstance  of  the  amount  or  the  name  of  the  legatee  being 
inserted  in  different  ink  and  in  a  different  handwriting,  does  not  alone 
constitute  an  obliteration,  interlineation  or  other  alteration  within  the 
meaning  of  this  section,  nor  does  any  presumption  arise  against  a  will 
being  duly  executed  as  it  appears.  The  case  is  different  where  there  is 
an  erasure  apparent  on  the  face  of  the  will,  and  that  erasure  has  been 
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snperindnced  by  other  writing.    In  such  circumstances  the  oniu  prohandi    \  Viot.  c,  20, 
lies  apon  the  party  who  alleges  snch  alteration  to  have  been  made  prior  g,  21. 

to  execation,  to  prove  by  extrinsic  evidence  that  the  words  were  inserted  

before  execution,  and  that  they  had  the  sanction  of  the  testator.  (  Oreville 
T.  :nilee,  7  Moo.  P.  C.  C.  S20.) 

Where  the  alteration  is  not  attested  in  the  manner  required  by  this  sec-  Form  of  piotete. 
tion  probate  will  be  granted  of  the  will  as  it  originally  stood,  if  that  is 
apparent  (In  bonis  Seavan^  2  Cart.  869  ;  In  bonis  Martiny  1  Sob.  712; 
Re  Oaussen,  16  W.  R.  212  )  ;  but  if  not,  probate  will  be  granted  In  blank 
as  to  such  parts  of  the  will  as  cannot  be  read.  {In  bonis  Ibbetson,  2  Curt 
337.)  In  order  to  discover  the  words  as  they  originally  stood,  the  court 
will  submit  the  will  to  the  examination  of  persons  {iccnstomed  to  inspect 
writings  ;  and  it  is  sufficient  if  they  can  be  made  oat  with  the  aid  of  mag- 
nifying glasses,  or  b^  evidence  of  that  nature.  ilbJ)  Sometimes  probate 
is  granted  in  fac-simile.    ( 1  Wms.  Exors.  319.) 

The  word  ^*  apparent  '*  here  used  does  not  mean  capable  of  being  made  Mining  of  ap- 
apparent  by  extrinsic  evidence,  but  applies  to  what  is  apparent  on  the  face  parent,** 
of  the  instrument  itself.  A  testator  obliterated  animo  revocandi  several 
passages  of  his  will,  so  that  none  of  the  parts  coald  be  distingulBhed  upon 
the  face  of  the  will :  it  was  held,  that  this  was  a  complete  revocation  of 
those  parts.  The  court  being  of  opinion  that  it  was  the  intention  of  the 
legislature,  that  if  a  testator  shall  take  such  pains  to  obliterate  certain  pas- 
sages in  his  will,  and  shall  so  effectaally  accompHsh  his  purpose  that  those 
passages  cannot  be  made  oat  on  the  face  of  the  instrument  itself,  it  shall 
be  a  revocation  as  good  and  valid  as  if  done  according  to  the  stricter  forms 
mentioned  in  this  act.    {Townley  v.  Watson,  8  Curt.  761.) 

Although  this  section  does  not,  like  the  preceding  one,  contain  the 
words, "  with  the  intention  of  revoking  the  same,"  it  has  been  held,  that  in- 
tention mast  accompany  the  acts  mentioned  in  this  section  in  the  same  way 
as  intention  mast  accompany  the  acts  mentioned  in  the  20th  section.  Under 
the  Statute  of  Frauds  {Bibb  d.  Mole  v.  Thomas,  2  W.  Bl.  1044)  and  this 
act,  intention  is  indispensable  ;  under  the  former  statute,  to  bum,  or  to  tear, 
or  to  obliterate  a  part  of  a  will,  was  altogether  a  nullity,  if  such  act  was 
done  without  an  intention  to  revoke,  and  only  for  the  purpose  of  making 
immediately  some  new  disposition  or  alteration;  and  if,  from  want  of  com- 
pliance with  the  statutory  regalations,  such  new  disposition  or  alteration 
could  not  take  effect,  then  the  burning,  tearing  or  obliteration,  in  no  degree 
revoked  the  will,  but  it  remained  in  full  force  as  if  nothing  had  been  done 
to  it.  Similar  principles  must  be  appUed  in  cases  arising  under  the  present 
statute  ;  there  is  nothing  in  the  statute  which  tends  to  a  contrary  conclusion. 
(Per  Dr.  Lushington,  Brooke  v.  Kent,  3  Moo.  P.  C.  C.  849,  360.)  It  was 
decided  by  the  Privy  Council,  where  a  testator  intended  to  revoke  a  legacy 
by  substituting  a  different  snm  to  that  originally  given,  and  such  substituted 
gum  was  not  effectually  given  for  want  of  compliance  with  the  statute,  the 
original  legacy  is  not  revoked,  and  that  evidence  is  admissible  to  show  what 
was  the  original  legacy.    {Brooke  v.  Kenty  3  Moo.  P.  C.  C.  334.) 

Interlineations  were  made  in  a  will  by  the  testator  after  its  execution.  Attestation  of 
He  sent  for  the  witnesses,  pointed  out  the  alterations,  declared  he  repub-  alterationa. 
lished  his  will,  and  then  acknowledged  his  original  signature,  but  did  not 
re>sign.  The  witnesses  placed  their  initials  opposite  to  the  alterations  and 
also  signed  a  memorandum  at  the  foot  of  the  will.  The  court  granted  pro- 
bate 01  the  will  with  the  alterations,  but  intimated  that  the  proper  course, 
perhaps,  would  have  been  for  the  testator  to  have  re-signed  his  name  as  the 
witnesses  did.    {In  bonis  Dewell,  1  Adm.  &  Eccl.  B.  103  ;  17  Jar.  1130.) 

22.  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  Ko  win  revoked 
any  manner  revoked  shall  be  revived  otherwise  than  by  the  re-  otiwiSe^SSan  by 
execution  thereof,  or  by  a  codicil  executed  in  manner  herein-  re-execution  or  a 
before  required,  and  showing  an  intention  to  revive  the  same;  J^**    ^'^  ^® 
and  when  any  will  or  codicil  which  shall  be  partly  revoked,  and 
aflterwards  wholly  revoked,  shall  be  revived,  such  revival  shall 
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1  T  urf .  e,  26,    not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
*■  22.  the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 

contrary  shall  be  shown  (a). 

(ja^  Since  the  passing  of  this  statnte  a  will  cannot  be  reyived  bj  mere 
implication.  To  reyive  a  will,  a  codicil  must  show  an  **  intention  to 
reviye;''  and  the  intention  must  appear  on  the  face  of  the  codicil  either  by- 
express  words  referring  to  a  will  as  rcyokcd  and  importing  an  intention  to 
reyiye  the  same,  or  by  a  disposition  of  the  testator's  property  inconsistent 
with  any  other  intention,  or  by  some  expression  conveying  to  the  mind  of 
the  court  with  reasonable  certainty  the  existence  of  the  intention.  {Re 
Steele,  L.  H.,  1  V.  Sc  M.  676.) 

References  in  codicils  to  revoked  wills  by  their  dates  were  held  insnfS- 
cient  to  revive  them.  (/5^.)  Where,  however,  one  entire  part  of  a  will,  ia 
duplicate,  in  the  possession  of  the  testator,  remained  undestroyed,  bat  the 
other  part,  in  the  possession  of  his  solicitor,  was  destroyed  by  the  testator  on 
the  execution  of  a  subsequent  will  made  in  1 838,  in  terms  revoking  the  prior 
will;  it  was  held,  that  the  prior  will  was  revived  by  a  codicil  made  subsequently 
to  the  second  will,  though  referring  to  the  first  will  merely  by  date;  that 
such  reference  sufficiently  showed  the  intention  to  revive  as  required  by  this 
section ;  and  that  parol  evidence  was  not  admissible  to  establish  a  mistake  in 
the  date.    ( Payne  v.  Trappes,  1  Rob.  683.   See  Re  Rey noltU,  2 1  W.  R.  6 1 2.) 

The  revoked  will  must  be  in  existence :  and  if  a  codicil  refer  to  a  will 
with  the  intention  of  reviving  it,  and  it  turn  out  that  such  will  had  been 
entirely  burnt  or  destroyed  by  the  testator  animo  rerocatidi,  the  codicil 
cannot  effect  its  revival.  (^Hale  v.  Tit  Move,  2  Rob.  318;  N&rrton  v. 
^fewton,  12  Ir.  Ch.  R.  118;  Rogers  y.  Ooodenoughy  2  Sw.  &  Tr.  842.) 

A  testatrix  duly  executed  a  will,  and  subsequently  thereto,  two  other 
wills,  both  of  which  contained  a  clause  revoking  all  former  wills.  She  after- 
wards destroyed  the  two  latter  wills.  It  was  held,  that  the  first  will  was  not 
thereby  revived,  and  that  parol  evidence  was  not  admi.'8'.ble  to  show  an  in- 
tention to  revive.  {Major  v.  WilliaiM,  3  Curt.  432  j  Powell  y.  Powell, 
L.  R.,  1  P.  &  M.  209.) 

Where  a  testator  gave  1002.  to  his  executor,  and  by  a  subsequent  codicil 
gave  him  600Z.  in  substitution  for  the  first  gift,  and  then  revoked  the 
second  gift ;  it  was  held,  that  the  first  gift  was  not  set  up  again.  {Boulr- 
eott  y.  Bouleott,  2  Drew.  26.) 

23.  No  conveyance  or  other  act  made  or  done  subsequently 
to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by  which  such  will  shall 
be  revoked  as  aforesaid,  shall  prevent  the  opei*ation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  death  (6). 

(()  This  clause  of  the  act  applies  to  cases  where  testators,  after  having 
devised  their  estates,  make  conveyances  of  them  which  are  to  have  the  same 
effect  as  fines  or  recoveries,  or  where  they  mortgage  the  devised  estate  in 
fee  and  afterwards  take  a  re-conveyance  of  them  to  themselves  and  a  trustee 
to  bar  dower ;  but  it  docs  not  apply  to  cases  where  the  thing  meant  to  be 
given  is  gone.  (Per  S/uidwell,  V.-C,  Moor  v.  Rai$beck,  12  Sim.  139.) 
All  those  cases  in  which  it  was  formerly  held  that  a  will  was  revoked  by 
an  alteration  of  the  estate  of  the  testator,  are  now  put  an  end  to  by  this 
section.  {Ford  v.  De  Pontes^  30  Beav.  693.)  As  to  revocation  by  itera- 
tion of  estate,  see,  further,  Plomden  v.  Hyde,  2  De  G.,  M.  &  G.  684 ; 
1  Jarm.  Wills,  136  et  teq.;  and  as  to  the  bearing  of  this  section  upon  wills 
prior  to  1838,  see  Lord  Langford  v.  Little,  2  J.  &  Lat.  613  ;  Walker  y. 
Armttrong^  21  Beav.  284. 

A  testatrix  having  devised  a  real  estate,  afterwards  sold  it.  The  purchase 
was  not  completed  until  after  her  death.  It  was  held  that  the  purchase- 
money  belonged  to  the  personal  representatives,  and  not  to  the  devisees  of 
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the  testatrix,  notwithstanding  her  lien  on  the  estate  for  the  purchase- 
money,  and  notwithstanding  this  section  of  the  act.  (Farrar  y.  Ikirl  of 
Winterto-tiy  5  Bear.  1.)  A  similar  decision  was  given  where  the  estate 
devised  had  heen  conveyed  to  a  purchaser  who  had  deposited  the  deeds 
with  the  testatrix  as  a  secnritj  for  the  pnrchase-monej.  {Moor  v.  Maisheck, 
12  Sim.  139.)  And  where  the  owner  of  an  estate,  after  having  devised 
it  to  an  infant,  ag^ed  ander  compulsion  to  sell  a  portion  of  it  to  a  railway 
company,  and  died  before  completion ;  it  was  held,  that  his  executors  and 
not  the  devisee  were  entitled  to  the  purchase-money.  {lie  Manchester  <5* 
Southport  R.  Co.,  19  Beav.  365;  Ex  parte  Hawkins^  13  Sim.  669.) 

But  where  a  testator  devised,  by  special  description,  lands  subject  to  an 
option  of  purchase  to  A.  for  life,  with  remainders  over,  it  was  neld,  that 
the  purchase-money  was  subject  to  the  same  limitations  as  had  been 
declared  of  the  lands.  {Drant  v.  Vanse,  1  Y.  &  C.  Ch.  680;  JBmuss  v. 
;^ndth,  2  De  G.  &  Sm.  722.    See  Bawen  v.  Barlow,  L.  R.,  8  Ch.  171.) 

As  to  the  effect  of  a  devise  upon  lands  contracted  to  be  sold,  see,  further, 
1  Jarm.  Wills,  46  et  seq.;  1  Dart,  V.  &  P.  243.  And  as  to  the  effect, 
under  the  old  law,  of  a  contract  to  sell  lands  upon  a  prior  devise,  see 
Andrew  v.  Andrew,  8  De  G.,  M.  &  G.  336 ;  Sugd.  R.  P.  Stat.  360-364. 

Under  a  settlement  A.  had  power  to  appoint  the  reversion  in  fee  of  the 
settled  estates,  and  the  trustees  had  a  power  of  sale  with  his  consent,  the 
purchase-money  to  be  laid  out  in  realty  to  bo  settled  to  the  same  uses. 
By  his  vidll  A.  appointed  the  property  to  trustees  to  sell  and  stand  possessed 
of  produce  in  trust  for  a  class.  Subsequently  the  trustees,  with  A.'s  consent, 
agreed  to  sell  the  property :  but  at  his  deaUi  the  conveyance  had  not  been 
executed  by  one  of  the  trustees,  and  the  purchase-money  had  not  been 
received ;  held,  that  the  appointment  in  A.'s  will  had  no  effect  either  on 
the  new  estate  to  be  purchased  with  the  produce  of  the  old,  or  on  purchase- 
money  which  stood  in  the  place  of  the  settled  estate.  (^Gale  v.  Gale,  21 
Beav.  349.) 

Where  a  testator  bequeathed  certain  leaseholds  for  all  the  residue  of 
the  terms  for  which  the  same  should  be  held  by  him  at  his  death,  and 
afterwards  acquired  the  fee,  it  was  held  that  the  fee  passed.  {Struthers  v. 
Struthers,  5  W.  R.  809;  see  Cox  v.  Bennett,  L.  R.,  6  £q.  422.) 
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24.  Every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before  the 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by 
the  will  (c). 

(e)  As  to  the  period  from  which  a  will  prior  to  1838  speaks,  see  Hawk. 
Wills,  14;  1  Jarm.  Wills,  198;  Hanee  v.  TnmhiU,  2  J.  &  H.  216. 

Under  this  section  the  court  will  consider  what  would  be  the  proper  con- 
struction of  the  will,  assuming  it  to  have  been  executed  immediately  before 
the  testator's  death,  and  whether,  regard  being  had  to  the  time  when  it  was 
executed,  anything  appears  in  the  will  showing  that,  by  this  construction, 
the  intention  of  the  testator  will  be  contravened.  {O* Toole  v.  Browne, 
8  El.  &  Bl.  672. ) 

The  qualification  "  unless  a  contrary  intention  shall  appear  by  the  will," 
does  not  render  it  necessary  to  find  a  contrary  intention  expressed  in  so 
many  words:  it  is  sufficient,  if  ou  a  fair  construction  of  the  will,  adhering 
to  those  rules  which  are  usually  adopted  in  construing  wills,  that  the 
contraiy  intention  does  appear.    (  Cole  v.  Soott,  1  H.  &  T.  477.) 

Thus  a  contrary  intention  may  appear  from  a  particular  description 
being  given  of  the  subject  of  the  gift.  A  testator  devised  all  his  freehold 
estate  at  B.,  which  he  purchased  of  C,  by  la  will  dated  before,  and  re- 
published by  a  codicil  dated  after  this  act,  but  a  small  piece  of  land, 
purchased  with  the  estate  by  the  testator  of  C.,  and  always  held  and  mixed 
with  it,  was  leasehold.  After  making  the  codicil,  the  testator  purchased 
the  fee  of  that  small  piece  of  land :  it  was  held,  that  the  codicil  did  not 
pass  the  after-acquired  fee.    (EmMS  v.  Smith,  2  De  G.  &  Sm.  722.) 


A  wUl  Bball  be 
construed  to  speak 
from  the  death  of 
the  tettator. 


Contxaiy  iDten- 
tion. 


Particular  descrip- 
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1  Vict,  c.  26,        Wliere,  however,  a  testator  has  beqaeathed  particalar  leaseholds,  de- 
i,  24.  scribing  them  as  such,  and  has  subseqaentlj  acquired  the  fee,  the  fee  has 

been  held  to  pass.    {Strut hers  r.  Struthers^  6  W.  R.  809;  Miles  v.  Miles, 


Leaseholds.  L.  r.^  1  Eq.  462;  Cox  ▼.  Bennett,  L.  R.,  6  Eq.  422.)     See  also  Pierce  v. 

Att.'Oen.,  3  W.  R.  612,  where  a  subsequently-acquired  freehold  house 
was  held  not  to  pass  under  a  gift  of  leaseholds  and  all  other  estate  and 
effects. 
Arbitrary  dosigna-      Where  a  testatrix  devised  "  all  mj  Quendon  Hall  estates  in  Essex,"  and 
tions  of  real  after  the  date  of  her  will  she  acquired  other  estates  in  the  same  localitj 

wtatfi.  ^-^j^  those  clearly  comprised  in  the  devise ;  it  was  held,  that  tiie  after- 

acquired  estates  did  not  pass.  The  court  said  that  the  term  was  an 
arbitrary  designation  which  had  acquired  a  certain  meaning  in  the  mind  of 
the  testatrix,  and  could  not  be  extended  to  other  property  to  which  she  had 
not  ascribed  the  arbitrary  designation.  (  Webb  v.  iiyng,  1  E.  &  J.  580.) 
It  was  said  by  Malins,  V.-C,  that  the  decifdon  in  this  case  entirely  pro- 
ceeded upon  the  failure  of  the  evidence  to  prove  that  the  after-acqnired 
lands  were  an  addition  to  the  Quendon  Hall  estates.  (L.  R.,  11  £q.  654.) 
Where  a  testator  devised  his  mansion  and  estate  called  Cleeve  Court,  with 
the  appurtenances,  upon  certain  trusts,  it  was  held,  that  property  acquired 
by  him  after  the  date  of  the  will,  and  treated  by  him  immediately  before 
his  death  as  additions  to  the  Cleeve  Court  estate,  passed  under  the  particular 
devise.    (Castle  v.  Fox,  L.  R.,  11  Eq.  542.    See  also  Stretfens  v.  Bailey, 

8  Ir.  C.  L.  R.  410.) 

»  Heretofore  men-       As  to  the  effect  of  the  words  '*  heretofore  mentioned,"  &c.,  occurring  in 
tioned."  the  description  of  the  property,  see  Jejpson  v.  JSTcy,  2  H.  &  C.  873;  12  W.  B. 

621. 
Devises  have  been  held  to  pass  after-acquired  real  estate,  notwithstanding 

provisions  which  seemed  to  refer  to  personal  estate  only.  ( Stokes  v.  Salomons, 

9  Hare,  76;  O' Toole  v.  Browne,  3  El.  &  Bl  672.) 

Descriptions  of  It  was  observed  by  Wood,  V.-C,  "  A  gift  of  *  all  my  stock*  would  pass 

mouey,  stock,  &c    all  stock  to  which  the  testator  was  entitled  at  the  time  of  his  death.    But 

suppose  the  bequest  were  of  '  all  my  stock  which  I  have  purchased,'  that 
would  make  a  considerable  difference,  and  would,  I  think,  be  enough  on 
the  face  of  the  will  to  show  that  the  testator  was  defining  the  particular 
portion  of  property  which  he  intended  to  give  as  being'property  then  in  his 
possession."  A  will,  made  since  the  statute,  contained  the  words  "  I  hereby 
exonerate  my  sister  from  all  claims  in  respect  of  money  laid  out  by  me  in 
improvements  of  the  estates  in  Scotland,  and  which  money  has,  according 
to  the  laws  of  Scotland,  been  charged  thereon:"  it  was  held,  that  this 
exoneration  only  applied  to  money  so  charged  at  the  date  of  the  will,  and 
not  to  money  afterwards  laid  out  and  charged,  nor  even  to  money  then 
laid  out  but  afterwards  charged.  (Douglas  v.  Douglas,  Kay,  400.) 
**  Mj."  Again,  it  was  said  by  Wood,  V.-C,  "  When  I  refer  to  a  particular  thin^, 

such  as  a  ring  or  a  horse,  and  bequeath  it  as  *  my  ring*  or  '  my  horse,'  it 
seems  to  me  there  might  be  considerable  difficulty  in  saying  that  the 
*  contrary  intention,'  to  which  the  act  in  its  24th  section  refers,  does  not 
appear  on  the  face  of  the  will;  but  when  a  bequest  is  of  that  which  is 
generic— of  that  which  may  be  increased  or  diminished,  then,  I  apprehend, 
the  Wills  Act  requires  something  more  on  the  face  of  the  will,  for  the 
purpose  of  indicating  such  '  contrary  intention,'  than  the  mere  circumstance 
that  the  subject  of  the  bequest  is  designated  by  the  pronoun  '  my.' "  A 
testatrix  in  1850,  bequeathed  thus,  **  I  give  my  New  Three-and-arquarter 
per  Cent  Annuities."  The  testatrix,  at  the  date  of  her  will,  was  possessed 
of  3,0102.  SI.  6s.  per  Cent.  Annuities ;  and,  at  the  time  of  her  death,  she 
was  possessed  of  17,010Z.  like  annuities :  it  was  held,  that  the  bequest 
comprised  all  the  New  Si  per  Cent.  Annuities  which  she  had  at  her  death. 
(  Ooodlad  V.  Burnett,  1  Kay  &  J.  341 ;  and  see  IHnder  v.  Trinder,  L.  R., 
1  Eq.  695.)  But  where  a  testator,  possessed  of  1,000Z.  guaranteed  stock 
in  the  N.  B.  railway,  bequeathed  **  my  one  thousand  N.  B.  railway  prefer- 
ence shares,"  and  after  his  will  sold  his  guaranteed  stock,  and  subs^nenUy 
acquired,  by  various  purchases,  other  shares  and  stock  in  the  N.  B.  railway ; 
it  held  that  nothing  passed  by  the  bequest.  (Be  Gibson,  L.  R.,  2  Eq. 
669.) 
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A  bequest "  of  my  stock  in  trade  and  debts  accrning  therefrom*'  waa 
held  to  pass  the  testator's  stock  in  trade  and  trade  debts  existing  at  the 
time  of  his  death.  {Ibrgitson  v.  Fergtuon,  I.  R.,  6  £q.  199.  See  also 
Moore  t.  Madden^  I.  R.,  2  £q.  511.) 

Again,  a  contrary  intention  may  appear  from  the  words  of  the  gift 
referring  to  the  present  time.  Thns,  where  a  testator  devised  the  honse 
*'  wherein  I  now  reside,"  and  "  all  the  remainder  of  my  real  estates  whereof 
I  am  now  seised/'  and  afterwards  devised  *'  all  snch  trust  estates  as  are 
now  Tested  in  me,  or  as  to  the  leasehold  premises  as  shall  be  rested  in  me 
at  the  time  of  my  death :"  it  was  held,  that  freehold  estates  purchased  by 
him  between  the  date  of  his  will  and  his  death,  did  not  pass  under  the 
devise,  the  court  being  satisfied  that  the  testator,  in  using  the  word  "  now," 
meant  the  day  on  which  he  made  his  will.  (  Cole  y.  Scott^  1  Hall  &  T.  477; 
1  Mac.  &  G.  618.)  The  word  '*now"  received  the  same  construction  in 
Hutchinson  v.  Barrow  (6  H.  &  N.  633;  9  W.  R.  638) ;  and  "  a  gift  of 
the  honse  I  now  live  in"  was  held  to  refer  to  the  house  as  occupied  by  the 
testatrix  at  the  date  of  the  will,  and  not  at  the  time  of  her  death.  (  Williams 
T.  Owen,  9  L.  T.,  N.  S.  200.) 

On  the  other  hand,  where  a  testator  devised  a  messuage  wherein  A. ''  now 
resides,  with  the  stables  or  appurtenances  thereto  belonging  and  therewith 
occupied;"  it  was  held,  that  a  garden  attached  to  the  messuage,  which 
had  been  acquired  by  the  testator  after  the  date  of  his  will,  passed.  (Re 
Midland  R.  Co.,  34  Bear.  626.)  Under  a  gift  of  ''  any  other  property 
that  I  may  now  possess,"  personalty  acquired  after  the  date  of  the  will  was 
held  to  pass.  (  Wagstaff  v.  Wagstaff,  L.  R.,  8  Eq.  229 ;  Hepburn  v. 
Skirting,  4  Jur.,  N.  S.  651.)  And  MalinSy  V.-C,  has  expressed  his 
dissent  from  the  decision  in  Cole  v.  Scotty  uH  sup,  (  Castle  v.  Fox,  L.  R., 
llEq.  642.) 

Under  a  devise  of  lands  "  of  which  I  am  seised"  at  a  particular  place, 
lands  acquired  after  the  date  of  the  will  have  been  held  to  pass.  {t)oe  d. 
York  v.  Walker,  12  M.  &  W.  691 ;  Lady  Langdale  v.  Rriggs,  3  Sm.  & 
Giff.  246;  Lard  lAlford  v.  Keck,   30  Beav.  800.) 

For  the  bearing  of  this  section  on  the  wills  of  married  women,  sec  the 
note  to  sect.  8  (ante,  p.  603);  and  on  wills  in  execution  of  powers  see  the 
note  to  sect.  27  {post,  p.  626). 

After  the  datis  of  his  will  a  testator  was  duly  declared  lunatic,  and  so 
remained  till  his  death.  During  his  lunacy  changes  were  made  by  the 
court  in  the  state  of  his  property.  It  was  held,  that  his  will  must  be  read 
as  speaking  from  its  date  and  not  from  the  death  of  the  testator.  (  Wheeler 
V.  Thomas,  4  L.  T.,  N.  S.  173.) 

It  is  doubtful  whether  this  section  applies  to  the  construction  of.  an 
excepting  clause  in  a  will.    {Hughes  v.  Jones,  1  H.  &  M.  765.) 

This  section  of  the  act  does  not  apply  to  the  objects  of  the  te^ator's 
bounty  who  are  to  take  the  real  and  personal  estate  given  by  the  will,  but 
only  to  the  real  and  personal  estate  comprised  in  the  will.  A  testator  be- 
queatlied  certain  funds  to  A.,  a  widow,  for  life  or  until  her  marriage,  and 
after  her  death  or  marriage,  amongst  her  children.  A.  married  again 
between  the  date  of  the  will  and  the  death  of  the  testator,  and  he  was  aware 
of  her  marriage :  it  was  held,  that  A.  was  not  entitled  to  the  income  of  the 
funds,  but  that  the  gift,  upon  her  decease  or  marriage,  came  at  once  into 
operation.  (^Bullock  v.  Bennett,  7  Dc  G.,  M.  &  G.  283 ;  and  see  the  re- 
marks of  Kindersley,  V.-C,  Gibson  v.  Gibson,  1  Drew.  62.) 

It  was  said  by  Turner,  L.  J.,  that  the  words  in  the  section,  ^  with  reference 
to  the  real  estate  and  personal  estate  comprised  in  it,"  mean  *<  so  far  as  the 
will  comprises  dispositions  of  real  and  personal  estate."  {Lady  Langdale 
V.  Briggs,  8  De  G.,  M.  &  G.  436.) 

As  to  the  period  from  which  a  will  speaks,  with  reference  to  the  objects 
of  the  gifts  contained  in  it,  see  1  Jarm.  Wills,  303 — 306;  and  as  to  the  con- 
struction of  a  gift  to  the  husband  of  an  unmarried  daughter  of  the  testator, 
see  Radford  v.  Willis,  L.  R.,  7  Ch.  7. 

25.  Unless  a  contrary  intention  shall  appear  by  the  will,  ^J^^^L^ 
such  real  estate  or  interest  therein  as  shall  be  comprised  or  in-  mtJM  com 
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tended  to  be  comprised  in  anj  devise  in  such  will  contained, 
which  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  bj  reason  of  such  devise  being 
contrary  to  law  or  otherwise  incapable  of  taking  efifect,  shall 
be  included  in  the  residuary  devise  (if  any)  contained  in  such 
will  (rf). 

id)  In  wills  prior  to  1838,  a  residoary  devise  does  not  include  specific 
devises  which  lapse  (Hawk.  Wills,  44),  or  which  are  void.  iSmith  v.  Lomast 
12  W.  li.  949.)  Bat  a  residoarj  bequest  does  include  lapsed  and  Toid 
legacies.    (Hawk.  Wills,  40.    See  1  Jarm.  Wills,  610—620.) 

This  section  is  to  be  construed  upon  the  principle  of  assimilating  a  re- 
siduary devise  of  real  estate,  with  a  similar  bequest  of  personalty;  and 
therefore  a  devise  which  was  by  construction  residuary  was  held  to  pass 
lands  in  a  devise  void  as  being  contrary  to  law.  {Carter  v.  Baswell,  26  L. 
J.,  Ch.  676 ;  6  W.  R.  308.) 

A  testatrix  devised  estate  £.  to  A.  absolutely,  and ''all  my  freeholds,  &c. 
not  hereinbefore  devised"  to  A.  for  life,  with  remainders  over;  A.  died 
before  the  testatrix :  held  that  estate  £.  passed  under  the  residuary  devise. 
(  Green  v.  Dnnti,  20  Beav.  6.)  A  testator  devised  specific  real  estate  to  M., 
and  devised  and  bequeathed  **All  other  real  and  personal  estate  of  which 
he  might  dU possessed**  to  M.  and  others  of  his  children.  M.  died  in  his 
lifetime  :  it  was  held,  that  the  devise  expressed  by  the  words  *'  all  other,  &c." 
was  a  residuary  devise  within  this  section,  and  included  the  real  estate  de- 
vised to  M.  {Cogsicell  v.  Armstrong,  2  Kay  &  J.  227 ;  and  see  Cvlsha  v. 
Cheese,  7  Hare,  236;  Jlickson  v.  Wolfe,  9  Ir.  Ch.  R.  452.) 

A  married  woman  having  a  power  of  appointment  under  a  settlement 
over  estates  A.  and  B.,  appointed  estate  A.  to  her  husband  for  life,  with  re- 
mainder to  trustees  to  sell  and  pay  certain  legacies  and  pay  the  residue  to 
charities ;  and  she  appointed  "  all  the  other  hereditaments  comprised  in  tho 
settlement  not  hereinbefore  disposed  of"  to  another  person:  it  was  held, 
that  the  appointment  of  "  all  other  the  hereditaments^'  &c.  by  the  will,  was 
not  a  residuary  devise  within  this  section,  and  that  the  void  gifts  to  the 
charities  did  not  pass  by  it.  {Re  Brown,  1  Kay  &  J.  521.)  A  testatrix 
gave  lands  in  the  parish  of  H.  to  A.,  B.  and  C.  as  joint  tenants  in  fee,  and 
devised  to  the  plaintiff  **  all  the  rest  of  my  freehold  hereditaments  in  the 
parish  of  H.,  and  all  my  freehold  hereditaments  in  the  parishes  of,"  &c. 
The  devise  to  A.,  B.  and  C.  having  been  declared  void,  it  was  held  that  the 
lands  comprised  in  that  devise  did  not  pass  to  the  plaintiff  under  this  section. 
Mellish,  L.  J.,  thought  that  the  section  only  applied  where  there  was  what 
might  be  called  an  universal  residuary  devise;  that  is  to  say,  a  devise  of  all 
the  residue  of  the  testator's  lands.  {Springett  v.  Jenings,  L.  R.,  6  Ch. 
333.) 

A  residuary  devise  of  real  estate  was  held  to  be  specific  before  the  Wills 
Act.  {Mirehonse  v.  Soaife,  2  M.  &  Cr.  695.)  And  such  a  devise  remains 
specific,  notwithstanding  the  Wills  Act.  {Hensman  v.  Fryer,  L.  R.,  8  Ch. 
420;  GihUns  v.  Myden,  L.  R.,  7  Eq.  371.) 

And  accordingly  lands  specifically  devised,  lands  comprised  in  a  residuary 
devise,  and  personal  estate  specifically  bequeathed,  are  to  be  applied  rateably 
in  payment  of  debts.  (Eddels  v.  Johnson,  1  Giff.  22;  Pearmain  y,  Tmiss, 
2  Giff.  130;  Clark  v.  C^rk,  4  Giff.  702.)  But  a  pecuniary  legatee  has  no 
right  to  call  upon  a  residuary  devisee  to  contribute  to  the  payment  of  debts. 
\Collins  V.  LercU,  L.  B.,  8  Eq.  708;  Dugdale  v.  Dugdale,  L.  R.,  14  Eq. 
234.) 

A  general  devise  26.  A  devise  of  the  land  of  the  testator,  or  of  the  land  of  the 
ianA?8i»irindade  testator  in  anj  place  or  in  the  occupation  of  any  person  men- 
copyhoid  and  tionod  in  his  will,  or  otherwise  described  in  a  general  manner, 
M^reehoid'iirads.    and  any  other  general  devise  which  would  describe  a  customary, 

copyhold  or  leasehold  estate,  if  the  testator  had  no  freehold 
estate  which  could  be  described  by  it,  shall  be  construed  to  in- 
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elude  the  customarj,  copyhold  and  leasehold  estates  of  the  tes-    i  Vict,  c,  26, 
tator,  or  his  customary,  copyhold  and  leasehold  estates  or  any  «.  26. 

of  them,  to  which  such  description  shall  extend,  as  the  case  may 
he,  as  well  as  freehold  estates,  unless  a  contrary  intention  shall 
appear  by  the  will  {e),    ' 

(jb)  For  the  rales  on  this  point  gOTerning  wills  prior  to  1838,  see  1  Jarm. 
Wills,  632—646;  Hawk.  Wills,  30. 

Where  a  testator  having  bequeathed  the  residue  of  his  personal  estate 
whatsoever  and  wheresoever  to  A.,  devised  all  his  manors,  lands,  &c.  at  W. 
in  the  county  of  Durham,  and  at  B.  in  the  county  of  York,  and  all  other 
his  real  estates  in  the  conuties  of  Durham  and  York,  and  elsewhere,  and 
all  his  estate  and  interest  therein  to  trustees;  it  was  held,  under  this  section, 
by  Sir  J.  Romillyt  following  the  opinion  of  the  Courts  of  Exchequer 
(5  £xch.  752),  and  Queen's  Bench  (18  Q.  B.  474);  but  contrary  to  the 
opinion  of  Lord  Langdale  (11  Beav.  237),  that  the  testator's  leaseholds  in 
Durham  passed  to  the  trustees.    (  Wilson  v.  £den,  16  Beav.  153.) 

Where  a  testator  devised  all  his  "  freehold  land"  at  a  certain  place,  in 
part  of  which  (then  in  question)  he  was  possessed  of  a  term  of  years,  and 
he  was  also  seised  of  the  reversion  of  the  same  in  fee  from  the  expiration 
of  the  three  years  after  the  end  of  the  term,  it  was  held  that  both  the  free- 
hold and  leasehold  interest  of  the  testator  passed.  (^Mathews  v.  Mathews, 
L.  R.,  4  Eq.  278.) 

A  testator  who  had  no  freeholds,  but  had  leaseholds  for  a  long  term  which 
he  believed  to  be  of  freehold  tenure,  gave  his  real  estate  upon  trust  to  make 
a  certain  payment ;  it  was  held  that  the  leaseholds  were  charged  with  the 
payment.    (  Gully  v.  Daeis,  L.  B.,  10  Eq.  562.) 

27.  A  general  devise  of  the  real  estate  of  the  testator,  or  of  a  general  gift 
the  real  estate  of  the  testator  in  any  place  or  in  the  occupation  JJ*«JJ  ivCT^whiSi 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a  **»«  testator  luu  a 
general  manner,  shall  be  construed  to  include  any  real  estate,  or  S^^otmeot'^  ^ 
any  real  estate  to  which  such  description  shall  extend  (as  the 
case  may  be),  which  he  may  have  power  to  appoint  in  any 
manner  he  may  think  proper,  and  sliall  operate  as  an  execution 
of  such  power,  unless  a  contrary  intention  shall  appear  by  the 
will ;  and  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any  pei*sonal 
estate,  or  any  personal  estate  to  which  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary   intention   shall 
appear  by  the  will  (jf). 

(/)  The  general  rule  governing  wills  prior  to  1838  has  been  thus  stated:  Bnle  as  to  wiUa 
"  It  is  clearly  settled  that  a  general  devise  or  bequest  will  not,  independently  P'*®'  ***  ^®^* 
of  the  late  statute,  operate  as  an  execution  of  a  power;  but  it  is  also  settled 
that  where  a  testator  disposes  of  real  estate,  not  having  any  other  than 
what  is  subject  to  the  power,  he  is  in  such  case  to  be  taken  as  dealing  with 
that  estate;  and  that  as  to  both  realty  and  personalty,  if  the  court  is  satis- 
fied by  the  manner  in  which  the  particular  property  is  referred  to,  that  the 
testator  intended  to  deal  with  that  property,  the  disposition  will  be  a  valid 
execution  of  the  power."  (Per  Lord  St.  Leonards,  Lake  v.  Chirrie,  2  De 
G..  M.  &  G.  547.  See  further.  Hawk.  Wills.  22—26;  1  Jarm.  WiUs,  646^ 
649;  Me  Comber's  Settlement  TrustSy  14  W.R.  172;  lUBHngloe's  Trusts, 
26  L.  T.,  N.  S.  68.) 

Where  a  married  woman  is  the  donee  of  the  power,  the  rule  seems  to  be, 
that  if  the  will  would  be  ineffectual  unless  construed  as  an  cxccntion  of  Uio 
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power,  that  confitraction  shall  prerail ;  hnt  that  if  there  is  any  other  subject 
upon  whidi  her  will  may  operate,  the  power  will  not  be  executed.  (1 
JarmaUy  648;  Att.-Gen,  y.  Wilkinson,  L.  R.,  2  Eq.  816.) 

Under  the  new  law  it  is  necessary  to  show  a  contrary  intention  in  order  to 
exclude  the  execution  of  the  power,  while  under  the  old  law  it  was  neces- 
sary to  show  the  intention  to  exercise  the  power.  {Laks  y.  Currier  2  De 
G.,  M.  &  G.  548.)  This  section  is  confined  to  general  powers,  and  does 
not  extend  to  a  special  or  limited  power.  Thus  a  power  to  appoint  by  will 
amongst  children  in  such  manner  as  the  appointor  shall  think  proper,  is  not 
within  this  section  of  the  act  {Cloves  y.  Awdry,  12  Beay.  604;  Hutsell 
y.  Russell,  12  Ir.  Ch.  K.,  N.  S.  377.)  Nor  is  a  power  giyen  by  a  testator 
to  his  wife  to  appoint  by  will  among  her  relations  or  friends.  ( lie  Caplin*8 
Will,  2  Dr.  &  8m.  627.)  But  a  power  in  a  marriage  settlement  to  appoint 
by  deed  or  will  to  all  and  eycry  *'  person  or  persons,  child  or  children,"  was 
held  to  be  within  this  section.  {Cojield  y.  Pollard,  6  W.  R.  774.)  A 
power  of  appointment  by  will  only  is  within  this  section.  (^Re  PowelTs 
Trusts,  18  W.  R.  228.) 

Under  this  section  a  general  residuary  bequest  will  operate  as  an  appoint- 
ment of  the  personal  estate,  which  the  testator  has  power  to  appoint  in  any 
manner  he  may  think  proper.  {Spooner's  Trust,  2  Sim.,  N.  S.  129;  Clif- 
ford  y.  Clifford,  9  Hare,  676;  Att.-Oen,  y.  Brackenhury,  1  H.  &  C.  782; 
11  W.  R880.) 

It  seems  that  general  pecuniary  legacies,  with  no  particular  fund  in- 
dicated for  the  payment,  are  bequests  of  personal  property  described  in  a 
general  manner,  and  therefore,  where  the  proper  assets  of  the  testator  are 
inadequate,  without  resort  to  the  property  over  which  the  testator  has  a 
general  power  of  appointment,  general  pecuniary  legacies  are  within  the 
operation  of  this  section,  and  the  will  must  be  held  to  include  and  extend 
to  the  personal  estate  subject  to  the  power  of  appointment,  so  far  as  is 
necessary  to  satisfy  general  pecuniary  legacies  described  in  a  general 
manner.  (^Hawthorn  v.  Shedden,  2  Jur.,  N.  S.  749 ;  3  Sm.  &  Giif.  293; 
doubted  by  Wood,  V.-C,  in  Hurlstone  y.  Ashton,  11  Jur.,  N.  S.  725;  but 
followed  m  Re  Wilkinson,  L.  R.,  4  Ch.  687;  and  see  Wilday  v.  Barnett, 
L.  R.,  6  £q.  193.)  "  It  must  also,  I  think,  be  considered  as  settled  law  that 
where  a  testator  with  a  general  power  of  appointment  giyes  legacies  and 
appoints  an  executor,  he  must  be  taken  as  exercising  his  general  power  to 
the  extent  to  which  the  fund  subject  to  it  is  rec^uired  to  make  the  legacies 
effective.  And  even  that  where  a  testator  having  such  a  power  makes  a 
will  directing  the  payment  of  his  debts  without  more,  and  appointing  an 
executor,  the  appointed  fund  is  liable  for  the  payment  of  his  debts,  if  his 
own  estate  is  insufficient.  The  same  rule  would,  I  conceive,  apply  in  both 
these  cases,  though  no  executor  were  appointed.  It  has  not  yet  been 
decided  that  an  appointment  of  an  executor  without  more  would,  since  the 
Wills  Act,  make  the  fund  assets.  And  so  to  hold  would  appear  to  give  a 
very  unnatural  construction  to  sect.  27  of  the  Wills  Act,  as  to  the  execution 
of  powers  by  a  general  disposition.''  (Per  Wickens,  V.-C,  Re  Baries* 
Trusts,  L.  R.,  13  Eq.  166.) 

*'  A  testamentary  appointment  under  a  general  power  to  A.,  in  trust  for 
B.,  which  lapses  as  to  the  beneficial  interest  by  B.'s  death  before  the 
appointor,  operates  as  a  good  appointment  in  favour  of  A.,  who  holds  on 
the  same  trusts  as  if  it  had  been  the  appointor's  own  property.  ...  It 
does  not  appear  to  have  been  yet  decided  that  where  there  is  no  appoint- 
ment to  A.,  but  merely  an  appointment  to  B.  direct,  and  B.  dies  before  the 
testator,  the  result  is  the  same."  (Per  Wickens,  V.-C,  Re  Bavins'  lYusts, 
L.  R.,  13  Eq.  166. )  In  that  case  S.,  who  had  a  general  power  of  appoint- 
ment over  a  moiety  of  her  deceased  huEband's  residuary  estate,  by  will  in 
1869,  after  directing  that  her  debts  should  be  paid,  and  giving  pecuniary 
legacies,  bequeathed  the  residue  of  her  personal  estate  to  M.,  E.,  W.  and  .f. 
equally,  and  appointed  an  executor.  M.  and  J.  died  in  the  life  of  the 
appointor.  Held,  that  the  husband's  next  of  kin  were  entitled  t )  the  shares 
which  M.  and  J.  would  have  taken  if  they  had  survived  the  appointor. 
{lb.) 

A  general  residnaiy  bequest  includes  property  over  which  the  testator 
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has  a  general  power  of  appointment,  and  which  he  has  ineffectoally 
appointed.  {Spooner*8  Tni^ttf  2  Sim.,  N.  S.  129;  Gale  v.  Gale,  21  Bear. 
349. )  Thus,  A.  haying  power  to  appoint  1,000Z.  by  will,  and  which  in  de- 
faalt  of  appointment  was  giTen  oyer  to  B.,  duly  appointed  it  to  C,  who  died 
in  the  testator's  lifetime :  A.  afterwards  made  a  codicil  giving  his  residue, 
and  the  dividends  due  at  his  death  on  the  1,000/.  to  his  wife  :  it  was  held, 
that  the  1,000/.  passed  to  the  wife  under  the  residuary  gift  (Bush  v. 
Omean,  82  Beav.  228.)  Funds  ineffectually  appointed  were  held  not  to  pass 
by  a  residuary  clause  in  Wilkinson  v.  Schneider,  L.  K.,  9  £q.  423. 

Estates  A.  and  B.  were  so  settled  that  the  testator  had  no  power  to  deal 
with  A.,  but  had  a  power  of  appointment  over  B.  By  his  will,  made  after 
this  act,  he  referred  to  the  settlement  and  confirmed  it,  and  then  reciting 
that  he  had  considerable  freehold  estates  and  might  become  possessed  of 
more,  he  devised  all  his  real  estates  of  which  he  might  die  possessed  to 
certain  persons  as  trustees  for  purposes  totally  different  from  those  of  the 
settlement.  He  had  not  at  the  date  of  his  will  or  at  his  death  any  other 
estates  besides  A.  and  B. :  it  was  held,  that  the  testator  must  be  taken  to 
have  knoyvn  that  he  had  a  power  of  appointment  over  estate  B.,  that  the 
confirmation  of  the  settlement  operated  only  upon  the  estate  A. ;  and  that 
the  devise  was  a  good  execution  of  the  power.  {Lake  v.  Currie,  2  De  G., 
M.  &  G.  536;  16  Jur.  1027;  15  Beav.  472.)  By  a  settlement  leaseholds 
were  limited  in  trust  for  a  wife  for  life,  with  remainder  as  her  husband 
should  appoint,  with  remainder  oyer.  The  husband  by  will  made  a  general 
residuary  bequest  to  the  wife,  but  subject  as  to  such  property  as  was  com- 
prised in  the  settlement,  which  he  thereby  ratified  and  confirmed  in  all  re- 
spects, to  the  trusts  thereof.  It  was  held  that  the  will  was  an  execution  of 
the  power.  (Hutehins  t.  Osborne,  3  De  G.  &  J.  142.)  A  testatrix,  by  her 
wiU  dated  in  1860,  devised  real  estate  on  trust,  in  case  her  personal  estate 
should  prove  insuflScient  to  pay  her  debts,  legacies,  &c.,  to  raise  a  sum  to 
make  good  the  deficiency.  Subsequently  she  put  the  estate  into  strict 
settlement,  reserving  to  herself  a  power  to  charge  it  with  1,000/.  in  priority 
to  the  uses  declared  by  the  settlement.  Lastly,  she  made  a  codicil  bequeath- 
ing a  legacy,  and  in  other  respects  confirming  her  will.  Held,  that  the 
codicil,  without  any  aid  from  this  section,  operated  as  an  appointment  under 
the  power;  and  that  even  if  the  codicil  had  not  been  made,  the  will  was  an 
express  exercise  of  the  power.  {Meredyth  v.  Meredyth,  I.  B.,  5  Eq. 
565.) 

By  a  volnntaiy  settlement  in  1848,  a  settlor  transferred  a  debt  to  a 
trustee  in  trust  for  such  persons  and  purposes  as  the  settlor  should  by  any 
deed  or  instrument  in  writing  appoint,  and  in  default  to  pay  the  income  to 
the  settlor  for  his  life,  and  on  his  death  to  distribute  the  amount  amongst 
specified  persons.  He  afterwards  executed  an  appointment,  by  deed,  of  part 
of  the  fund,  and  confirmed  the  trusts  of  the  settlement  as  to  Uie  remainder. 
By  his  will,  made  in  1852,  the  settlor  gave  certain  legacies,  and  then  gave 
all  his  personal  estate  not  othen^'ise  effectually  disposed  of  to  trustees.  It 
was  held,  that  the  settlor  had  sufficiently  expressed  his  intention  not  to 
affect  the  nnappointed  property  comprised  in  the  settlement  of  1848. 
{Moss  V.  Hosier,  2  Sm.  &  G.  458;  18  Jur.  973.)  It  has  been  suggested 
that  the  only  safe  rule  for  discriminating  between  mere  conjecture  and  the 
contrary  intent  required  by  the  statute,  is  to  inquire  whether  there  is  any- 
thing in  the  will  inconsistent  with  the  notion  that  the  residuary  bequest  is 
meant  to  operate  as  an  execution  of  the  power.  A  testator  was  under 
a  covenant  to  pay  2,000/.  to  the  trustees  of  his  settlement,  upon  trust  for 
his  wife  for  her  life,  with  remainder  to  his  general  appointees,  by  deed  or 
will.  By  the  will  he  directed  his  executors  to  pay  the  2,000/.  to  the 
trustees,  in  order  that  they  might  invest  it,  and  pay  the  income  to  the  wife 
for  life;  and  he  then  bequcadied  his  residuary  estate,  subject  to  certain 
legacies,  to  the  wife  absolutely:  it  was  held,  that  the  residuary  bequest  was 
a  good  execution  of  the  power.  (Scriven  v.  Sandom,  2  Johns.  &  H.  743.) 
As  to  a  contrary  intention,  see  further,  Pettinger  v.  Ambler,  L.  R.,  1  Eq. 
610. 

Coupling  sections  24  and  27  together,  the  true  construction  of  this  statute 
is,  that  a  will  may  operate  as  an  execution  of  all  powers  vested  in  the 
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testator  immediately  before  his  death.  A  person  tui  juris  most,  therefore, 
be  held  to  intend  his  will  to  operate  on  powers,  which  he  had  not  at  the  date 
of  executing  it,  bat  which  he  acquired  before  his  death.  (Per  Wood,  Y.-C, 
llamas  v.  Jonei,  2  J.  &  H.  482.)  General  powers  have  been  held  to  hare 
been  executed  bj  wills  dated  prior  to  the  instrument  creating  the  power. 
{Patch  V.  Shore.  2  Dr.  «r  Sm.  689;  Hodsdon  v.  Dancer,  16  W.  R.  1101.) 
But  where  the  testator  is  himself  the  settlor,  the  court  may  gather  from  the 
surrounding  circumstances  an  intention  on  the  part  of  the  settlor  to  take 
the  property  comprised  in  the  settlement  out  of  a  will  of  prior  date.  {Re 
Rnding's  Settlement,  L.  R.,  14  Eq.  266.) 

Where  A.  bequeathed  her  residue  to  such  persons  as  B.  should  by  deed 
or  will  appoint,  and  in  default  to  his  next  of  kin,  and  B.  died  before  A.,  it 
was  held  that  B.'s  will  could  not  operate  as  an  execution  of  the  power  by 
anticipation.    (Jones  y.  Sonthall,  32  Beav.  31.) 

Special  powers  are  not  within  sect.  27  {Ba  Caplin's  Will,  2  Dr.  &  Sm. 
527),  and  are  therefore  governed  by  the  old  law.  Thus,  wills  dated 
since  1837  have  been  held  to  operate  in  execution  of  special  powers,  on  the 
ground  of  the  testator's  intention  to  dispose  of  the  property  which  was  the 
subject  of  the  power.  {Rooke  t.  Rooks,  2  Dr.  &  Sm.  S8\'Re  Gratwick's 
Trusts,  L.  R.,  1  Fxi.  177.    See  Ferrier  v.  Jay,  L.  R.,  10  Eq.  650.) 

A  settlement  contained  a  power  for  the  tenant  for  life  by  deed  or  will 
to  charge  lands  comprised  in  the  settlement  with  5002.  for  his  younger 
children,  and  to  limit  a  term  to  raise  the  money.  In  1846,  the  tenant  for 
life  devised  the  lands,  charged  with  the  payment  to  his  younger  children 
of  legacies  amounting  to  500Z. :  but  the  will  contained  no  reference  to  the 
settlement,  nor  did  it  limit  any  term.  Held,  that  the  will  operated  as  an 
exercise  of  the  power.    {Davies  v.  Davies,  7  W.  R.  86.) 

A.,  being  entitled  to  a  share  of  a  testator's  residuary  estate,  by  will 
dat«d  in  1845,  bequeathed  all  the  effects  due  to  him  from  that  estate  to  his 
children.  The  estate  was  then  nnadministered,  but  it  was  afterwards 
administered,  and  certain  debts  due  to  it  were  allotted  to  A.  as  his  share  of 
the  residue.  After  which  he  settled  the  debts  in  trust  for  himself  for  life, 
remainder  in  trust  for  his  sons  and  daughters,  or  any  of  them  or  any  of 
their  children,  as  he,  from  time  to  time  by  deed  or  writing  to  be  by  nim 
duly  executed  and  attested  or  by  his  will,  should  appoint:  it  was  held,  that 
by  sect.  24  the  will  spoke  from  A.'s  death ;  and  that  inasmuch  as  the 
terms  used  in  the  will  referred  to  the  property  which  was  the  subject  of  the 
power,  the  will  was  a  good  execution  of  tne  power.  {Stillman  v.  Weedon. 
16  Sim.  26.) 

A  general  power  given  to  the  survivor  of  two  persons  may,  under 
sect.  24,  be  exercised  by  the  will  of  the  ultimate  snr^'ivor  executed  during 
the  joint  lives.  {Tlumas  y.  Jones,  2  J.  &  H.  476 ;  1  De  G.,  J.  &  S.  63.) 
As  to  whether  a  special  power  can  be  so  exercised,  see  Sagd.  Powers,  124, 
8th  ed.;  Cronin  v.  Roche,  8  Ir.  Ch.  R.  103;  Cooper  v.  Martin,  L.  R.,  8  Ch- 
47 ;  4  Davidson,  Conv.  88,  2nd  ed.)  Where  a  power  to  appoint  among  chil- 
dren was,  in  default  of  any  joint  appointment  by  the  husband  and  wife,  to 
be  exercised  by  the  sarvivor  "  after  the  decease  of  the  other:"  it  was  held, 
that  a  will  made  during  their  joint  lives  by  the  one  who  survived  did  not 
operate  as  an  execution  of  the  power.  (  Cave  v.  Cave,  8  De  G.,  M.  &  G.  131.) 

Sect.  27  applies  to  the  wills  of  married  women.  {Bernard  v.  Minshull, 
Johns.  276;  see  the  note  to  sect.  8,  ante,  p.  503.) 

An  appointment  expressed  to  be  made  in  exercise  of  every  power 
enabling  the  appointor,  does  not  exercise  a  power  of  revocation,  if  there  be 
other  property  to  which  the  appointment  can  apply.  {Pom/ret  v.  Perring, 
6  De  G.,  M.  fit  G.  775;  Palmer  v.  Nervell,  20  Beav.  38.) 

A  married  woman,  in  1846,  daly  made  a  will  in  execution  of  a  general 
power  of  appointment,  disposing  of  certain  stock,  and  appointing  executors 
thereof.  In  1855,  she  made  another  will  without  the  consent  of  her  hus- 
band, disposing  of  certain  other  property  under  her  marriage  settlement, 
and  of  oUier  articles;  it  did  not  refer  to  the  general  power  under  which  the 
will  of  1846  was  made,  nor  to  the  stock  thereby  appointed,  but  it  con- 
tained a  general  clause  of  revocation,  and  named  a  different  executor.  It 
was  held,  that  this  section  was  intended  to  enlarge  the  dispositive  powers  of 


TfiW^P^ 


Construction  of  fi^ills.  529 

testators,  and  has  no  beariDg  on  qaestions  of  revocation.    That  the  claase  i  y%ot.  e,  26, 
of  reyocation  id  the  will  of  1855  being  in  general  terms,  and  containing  no  ^ .  27. 

reference  to  the  general  power  in  the  execution  of  which  the  will  of  1846  

was  made,  or  to  the  property  thereby  appointed,  did  not  operate  to  revoke 
that  will.    {In  bonU  Merritty  1  Sw.  &  Tr.  112.) 

28..  Where  any  real  estate  shall  be  devised  to  any  person  a  devi«e  without 
without  any  words  of  limitation,  such  devise  shall  be  construed  Jauon  sSSi^be*"^" 
to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest  coiwtrued  to  pass 
which  the  testator  had  power  to  dispose  of  by  will  in  such  real     ®  **' 
estate,  unless  a  contrary  intention  shall  appear  by  the  will  (^). 

(^)  In  wills  prior  to  1838,  a  devise  of  lands  to  a  person  withoat  any  Bale  m  to  wius 
words  of  limitation  confers  an  estete  for  life  only.  (Hawk.  Wills,  130.)  prtor  to  1888. 
The  various  cases  in  which  snch  indefinite  devises  are  enlarged  to  a  fee 
simple  are  considered;  2  Jarm.  Wills,  248;  Hawk.  Wills,  131.  And  see 
Lloyd  V.  Jackson,  L.  R.,  2  Q.  B.  269;  Bolton  v.  Bolton,  L.  B.,  6  Ex.  146; 
JHckwell  V.  Spencer,  L.  R.,  7  Ex.  105;  Re  Harrison's  Estate,  L.  R.,  5  Ch. 
\0%\  Lander  v.  Elsmore,  27  L.  T.,  N.  S.  603. 

A  devise,  before  1838,  of  "  rents  and  profits**  to  A.  without  words  of  limi- 
tation passes  an  estate  for  life :  snch  a  devise,  since  1837,  passes  the  fee. 
(Hawk.  Wills,  120.)  And  a  devise  of  the  "  income"  of  land  also  passes  the 
fee.    (Mannox  v.  Greener,  L.  R.,  14  Eq.  456.) 

A.  being  seised  in  fee  of  freeholds,  by  his  will  dated  since  this  act,  Gbmb  under  this 
devised  them  to  B.  "  to  be  kept  in  trust  for  C,  that  is,  B.  is  to  let  the  ••ction. 
premises,  and  give  the  rent  to  my  son  C.  for  his  support.**    Held,  that  C. 
took  the  absolute  interest.-    (Malcolmson  v.  Malcolmson,  17  L.  T.  44.) 

A  testator,  by  his  will  dated  in  December,  1838,  gave  to  his  niece  the 
house  she  lived  in,  and  grass  for  a  cow  in  Gill  Field.  Held,  that  she  took 
an  estate  in  fee  simple  in  the  house,  and  the  right  of  pasture  of  a  cow  during 
her  pleasure.    {Reay  v.  Rawlinson,  29  Beav.  88.) 

A  testator  devised  his  real  estate  to  a  devisee  in  fee  charged  with  certa'n 
annuities  or  annual  rent-charges  to  two  annuitants:  it  was  held,  on  a  special 
case,  that  the  annuitants  took  the  annuities  for  life ;  and  that  this  section 
of  the  act  only  applies  to  estates  vested  in  or  in  the  power  of  the  testator, 
and  not  to  estates  or  interests  created  de  novo  by  his  will.  {Nicknlls  v. 
jffawkes,  22  L.  J.,  Chanc.  255;  10  Hare,  342.)  As  to  the  question  whether 
an  annuity  given  by  will  is  perpetual  or  for  life  only,  see  Hawk.  Wills,  125; 
Bent  V.  Oullen,  L.  R.,  6  Ch.  236. 

Lord  8t,  Leonards  considers  that  cases  where,  after  the  devise  without 
any  words  of  limitation,  there  are  gifts  over  also  without  words  of  limita- 
tion, were  not  within  the  purview  of  the  act,  and  that  it  would  be  dangerous 
to  extend  it  to  them.    (R.  P.  Stat.  382.) 

Where  the  particular  devise  is  without  words  of  limitation,  a ''  contrary  Contnur  Inten- 
intention*'  that  the  fee  shall  not  pass  does  not  appear  from  the  fact  that  in  ^^^» 
other  parts  of  the  will  words  of  inheritance  have  been  used.    (  Wisden  v. 
WUden,  2  Sm.  &  Giff.  396.) 

A  testatrix,  by  her  will  dated  in  1852,  devised  copyholds  to  a  married 
woman  to  be  her  sole  and  separate  property,  and  with  power  to  her  to 
appoint  the  same  to  her  children  and  her  husband  in  such  way  and  in  such 
proportions  as  she  might  think  fit  It  was  argued,  that  a  contrary  intention 
appeared  by  the  will ;  but  the  court  held,  that  the  married  woman  was 
devisee  in  fee,  that  the  execution  of  the  power  was  not  made  a  duty,  and, 
therefore,  there  was  no  trust  in  favour  of  the  husband  and  children.  {Brook 
V.  Brook,  3  Sm.  &  Giff.  280.) 

A  contrary  intention  was  collected  from  the  circumstance,  that  by  the 
same  will  an  estate  was  subsequently  given  which  could  not  come  into 
existence  unless  the  first  devise  was  construed  to  be  a  life  estate.  ( Chravenor 
T.  Watkins,  L.  R.,  6  C.  P.  600.) 

29.  In  any  devise  or  bequest  of  real  or  personal  estate  the  The  words  "die 
words  "  die  without  issue,"  or  "  die  without  leaving  issue,"  or  ^^^^^'^^'^ 
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**  have  no  issue,''  or  any  other  words  which  may  import  either 
a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  he 
construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or 
at  the  time  of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall  appear  bj 
the  will,  by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift,  being,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or  issue, 
or  otherwise :  provided,  that  this  act  shall  not  extend  to  cases 
where  such  words  as  aforesaid  import  if  no  issu^  described  in 
a  preceding  gift;  shall  be  bom,  or  if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue  (A). 

{K)  In  wills  prior  to  1838,  the  words  '^die  withont  issne"  and  "die 
withoat  haying  issue,"  in  gifts  both  of  real  and  personal  estate,  are 
constmed  to  mean  the  death  of  the  person  spoken  of  and  failnre  of  his 
issue  at  the  time  of  bis  death  or  at  any  time  afterwards;  unless  the 
context  shows  the  meaning  to  be  confined  to  a  failnre  of  issne  at  the  time 
of  his  death.  The  words  "  die  without  leaying  issue"  in  devises  of  real 
estate  are  construed  in  the  same  way  as  the  words  **  die  without  issne  ;*' 
but  in  bequests  of  personalty  they  import  a  failnre  of  issue  at  the  death  of 
the  person  spoken  of.     (Hawk.  Wills,  205,  2 IB.)' 

The  various  cases  in  which  the  words  "  die  without  issue,"  &c.,  are 
restrained  by  the  context  to  mean  a  failure  of  issue  at  the  death  of  the 
person  are  considered  in  Hawk.  Wills,  207;  2  Jarm.  Wills,  472  et  seq,; 
see  Ea»twood  v.  Av^Uton,  L.  R.,  4  Ex.  141 ;  Morgan  v.  Morgan, L.  R.,  10  £q. 
99,  which  was  the  case  of  a  settlement;  Lander  v.  Elimorey  27  L.  T.,  N.  S. 
603;  and  Wilion  v.  MaddUon,  16  W.  R.  417. 

It  was  said,  that  the  object  of  this  section  is  to  redress  the  inconvenience 
which  had  arisen  from  the  words  "  dying  without  issue,"  and  other  similar 
words  having  acquired  a  legal  meaning  different  from  the  popular  meaning. 
(^Oreenway  v.  Greenwayy  1  Giff.  138.) 

Where  a  testator,  by  his  will  dated  in  1859,  directed  his  residuary 
personal  estate  to  be  invested  "  and  the  interest  to  be  divided  half-yearly 
between  his  four  sons,  and  at  the  decease  of  either  without  lawful  issue, 
such  share  to  revert  to  the  remainder  then  living  or  their  child  or  children:" 
it  was  held,  that  each  of  the  four  sons  took  an  absolute  interest  in  his  share, 
subject  to  be  divested  in  case  of  his  dying  without  leaving  issue.  (^DofeUng 
y.  Bowling,  L.  R.,  1  Ch.  612.) 

By  his  will,  dated  in  1857,  a  testator  devised  land  to  A.;  in  case  of  A. 
d^ing  before  B.  and  leaving  no  issue,  then  to  B. ;  should  both  A.  and  B. 
die  without  lawful  issue,  then  over.  Held,  that  A.  took  an  estate  in  fee 
liable  to  be  divested,  (1)  in  the  event  of  his  dying  in  the  lifetime  of  B. 
without  leaving  children  living  at  his  death ;  and  (2)  in  the  event  of  both 
A.  and  B.  dying  without  leaving  any  children.  (^Re  Mid  Kent  R.  Cb,,  II 
W.  R.  417.) 

By  his  will,  dated  in  1845,  a  testator  gave  a  freehold  house  and  the 
furniture  therein  to  A.,  but  if  A.  should  die  in  the  lifetime  of  B.,  without 
leaving  lawful  issue,  then  over.  A.  died  in  the  lifetime  of  B.,  leaving  issue, 
who  all  died  in  the  lifetime  of  B.  Held,  that  the  gift  over  took  effect. 
(Jarman  v.  Vye,  L.  R.,  2  £q.  784.)  See  also  Re  Allen's  Estate,  3  Drew. 
382. 

It  has  been  held,  that  as  this  section  is  expressly  confined  to  the  word 
*'  issue,"  it  makes  no  change  in  the  meaning  of  the  expression  "  die  without 
heirs  of  the  body."  (i»  re  Sallery,  11  Ir.  Ch.  R.  236;  HarrU  v.  Davis,  1 
Coll.  416,  and  the  remarks  on  that  case,  2  Jarm.  607  ;  see  contra,  Dodds  v. 
Ihdds,  10  Ir.  Ch.  R.  476).  Where  a  testator,  by  his  will  dated  in  1 840,  devised 
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real  eetate  to  his  daughter  ^  and  her  lawful  heirs,''  '<  bat  in  case  she  should    i  Viet,  o,  26, 
not  happen  to  have  any  child,"  then  to  his  nephew  and  his  heirs,  it  was  «.  29. 

held,  that  the  daughter  took  a  fee  simple  with  an  execatoiy  deyise  over  to    

the  nephew.    (^Mathews  v.  Gardiner ,  17  Beav.  264.) 

This  section  of  the  act  has  no  application  to  cases  in  which  the  words 
"  dying  without  issue"  are  combined  with  other  words,  such  as  '*  dying 
under  twenty-one;"  which  additional  words,  upon  the  authority  of  decided 
cases,  modify  their  meaning.  (^Morris  v.  Morris,  17  Beav.  198;  17  Jur.  966.) 
A  testator  devised  an  estate  in  fee  to  his  son,  but'  if  he  should  die  under 
twenty-one,  over;  by  a  codicil  he  limited  the  estate  over  in  the  event  of  the 
son  dying  without  issue  "  or"  under  twenty-one :  it  was  held,  that  "  or" 
must  be  read  "  and,"  and  that  the  executory  devise  over  took  effect  only  on 
the  happening  of  both  events,  and  consequently  that  A.,  on  attaining  twenty- 
one,  had  an  absolute  estate  in  fee  simple,    (i^.) 

A  testator,  by  his  will  dated  in  October,  1838,  gave  the  residae  of  his  Oontnuy  Inten- 
real  and  personal  estate  to  trustees,  '*  in  trust  for  all  my  children  in  equal  tton. 
shares,  and  the  heirs  of  their  bodies  ....  and  in  case  there  shall  be 
a  failure  of  issue  of  any  such  children,  then  as  to  the  share  or  shares  of 
him,  her  or  them,  whose  issue  shall  so  fail,  to  the  use  of  the  others  or  other  of 
them,  and  the  several  heirs  of  their  respective  bodies."  The  testator  was 
possessed  of  freehold  and  leasehold  property  and  left  one  daughter,  and 
one  son,  who  executed  a  disentailing  deed  of  all  the  freeholds  devised  to 
him  by  his  father's  will.  It  was  held,  that  the  son  was  entitled  in  fee  to 
half  of  the  freeholds,  and  absolutely  to  half  of  the  leaseholds.  The  Vice- 
chancellor  appears  to  have  decided  that,  although  speaking  with  strict 
accuracy  there  cannot  be  a  bequest  of  personalty  to  a  person  in  tail,  vet 
that  both  as  to  freeholds  and  leaseholds  the  case  fell  within  the  exception 
"unless  a  contrary  intention,"  &c  {Oreen  v.  Oreen,  3  De  G.  &  Sni. 
480.) 

A  testator,  by  his  will  dated  in  1850,  gave  his  real  and  personal  estate 
in  trust  as  to  the  annual  income  for  his  brothers  E.  and  C.  or  the  heirs  of 
their  bodies ;  and  if  either  should  die  leaving  heirs  of  his  body,  his  share 
should  go  to  such  heirs;  but  if  one  die  without  issue,  then  the  whole 
income  should  go  to  the  survivor,  or  in  case  of  his  death  to  his  heirs ;  but 
in  case  both  should  die  without  issue,  then  the  whole  property  should  be 
divided  equally  among  the  testator's  next  of  kin.  It  was  ncld  by  Stuart, 
y.-C,  that  the  case  was  governed  by  the  rule  laid  down  in  the  statute,  and 
that  t^ere  was  a  valid  gift  over  of  the  personalty  to  the  testator's  next  of 
kin,  in  the  event  of  both  his  brothers  dying  without  leaving  issue  at  their 
respective  deceases.  (  Qreennay  v.  Cheenway,  1  Giff.  131.)  This  decision 
was  affirmed  on  the  ground,  that  on  the  true  construction  of  the  will  the 
words  by  which  the  gift  over  was  introduced,  were  equivalent  to  "  in  case 
both  the  testator's  brothers  should  die  without  leaving  issue  at  the  time  of 
their  death."  But  he  abstained  from  giving  any  opinion  as  to  whether 
the  words  in  this  section  "  unless  a  contrary  intention,"  &c.,  apply  to  a 
gift  of  personalty,  or  are  to  be  confined  to  a  devise  of  real  estate.  (  Qreenway 
T.  Qreenway,  2  De  (>.,  F.  &  J.  137 ;  and  see  Be  O'Beime,  1  J.  &  Lat. 
362.) 

The  operation  of  the  section  is  limited  b^  the  final  proviso.      The  Final  proviso, 
question  whether  words  Importing  a  failure  of  issue  refer  to  the  objects  of 
a  preceding  gift,  is  discussed  2  Jarm.  Wills,  424  et  seq, 

80.  Where  any  real  estate  (other  than  or  not  being  a  pre-  No  deviM  to  tnu- 
sentation  to  a  church)  shall  be  devised  to  any  trustee  or  exe-  S^J[Sr^"tSm 
cutor,  such  devise  shall  be  construed  to  pass  the  fee  simple  or  o'  *  prewnution 
other  the  whole  estate  or  interest  which  the  testator  had  power  paM  a  battel 
to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  term  i^tewrt. 
of  years,  absolute  or  determinable,  or  an  estate  of  freehold, 
shall  thereby  be  given  to  him  expressly  or  by  implication  (t). 

(i)  **  The  meaning  of  this  section  is,  that  any  devise  under  which  before 
the  passing  of  the  act  a  trustee  would  have  been  held  to  take  an  indefinite 
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or  imoertain  term  of  years  shall  now  be  constmed  to  pass  the  fee."  (Hawk. 
Wills,  143.)  Thus,  in  wills  prior  to  1838,  where  a  testator  derises  lands 
to  his  execators  for  payment  of  his  debts,  or  until  his  debts  are  paid,  Uie 
executors  only  take  an  estate  for  so  many  years  as  are  necessary  to  raise 
the  sum  required.  (Co.  Litt.  42  a;  8  Kep.  96  a ;  IP.  Wms.  509.)  It  is 
the  same  where  an  estate  is  devised  till  such  time  as  a  partici]dar  sum 
shall  be  raised  out  of  the  rents  and  profits  thereof.  (  Corhet^a  cote,  4  Bep. 
81  b  ;  IP.  Wms.  118  ;  Co.  LiU.  45  b  ;  Com.  Dig.  Biens  (A.  1).  See 
further,  Hawk.  Wills,  142  ;  2  Jarm.  WiUs,  288.) 

81.  Where  any  real  estate  shall  be  devised  to  a  trustee,  with- 
out any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  per- 
son for  life,  or  such  beneficial  interest  shall  be  given  to  any 
person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in 
such  real  estate  and  not  an  estate  determinable  when  the  pur- 
poses of  the  trust  shall  be  satisfied  (A). 

(A)  The  effect  of  this  section  <*  is  to  propound  in  regard  to  wills  made  or 
republished  since  the  year  1837  the  following  general  rule  of  construction : 
that  whenever  real  estate  is  devised  to  trustees  (and  it  would  seem  to  be  im- 
material whether  the  devise  is  to  the  trustees  indefinitely,  or  to  them  and 
their  heirs,  or  to  them  and  their  executors  or  administrators),  for  purposes 
requiring  that  they  should  have  tome  estate,  without  any  specification  of 
the  nature  or  duration  of  such  estate,  and  the  beneficial  interest  in  tbe 
property  is  not  devised  to  a  person  for  life,  or  being  so  devised,  the  purpose 
of  the  trust  may  endure  beyond  the  life  of  such  person  ;  the  trustees  take 
(not  as  in  Carter  v.  BarfiardUton^  1  P.  W.  505,  an  estate  for  years,  or  as 
in  Doe  v.  Simpwn,  5  East,  162,  an  estate  for  life  with  a  superadded  term 
for  years,  but)  an  estate  in  fee  simple.  The  result,  in  short,  is,  that 
trustees  whose  estate  is  not  expressly  defined  by  the  will  must,  in  every  case, 
and  whatever  be  the  nature  of  the  duty  imposed  on  them^  take  either  an 
estate  for  life  or  an  estate  in  fee.''    (2  Jarm.  Wills,  296.^ 

Sections  80  and  31  have  thus  been  compared :  "  The  30tn  and  Slst  sections 
of  the  Wills  Act  have  been  described  as  obscure,  and  even  conflicting  ; 
their  meaning,  however,  will  be  apprehended  by  observing  that  the  SOth 
section,  which  speaks  of  a  devise  passing  '  the  fee  simple  or  other  the  whole 
estate  or  interest  of  the  testator '  relates  to  the  quantity  of  estate  to  be 
taken  by  a  trustee  for  the  purposes  of  the  trust ;  while  the  Slst  section, 
which  declares  that  a  devise  shall  vest  in  trustees  '  the  fee  mmple  or  other 
the  whole  legal  estate  *  in  the  premises  devised,  relates  to  the  disposition  of 
the  legal  estate  not  required  for  the  purposes  of  the  trust.  The  dOth  section 
enacts,  that  in  no  case  shall  trustees  or  executors  be  held  for  the  purposes 
of  the  trust,  to  take  an  indefinite  term  of  years  ;  tbe  31st  section  enacts, 
that  where  the  estate  of  the  trustees  is  not  expressly  limited,  they  shall  in 
all  cases  take  either  an  estate  determinable  on  the  hfe  of  a  person  taking  a 
beneficial  life  interest  in  the  property,  or  the  absolute  legal  estate  in  fee 
simple."    (Hawk.  Wills,  156.) 

As  to  the  quality  and  extent  of  the  estate  conferred  by  devises  in  trust, 
see  further,  Hawk.  Wills,  140  et  seq. ;  2  Jarm.  Wills,  268  et  seq. ;  Collier 
T.  MoBean,  L.  R.,  1  Ch.  81. 

82.  Where  any  person  to  whom  any  real  estate  shall  be  de- 
vised for  an  estate  tail  or  an  estate  in  quasi  entail  shall  die  in 
the  lifetime  of  the  testator  leaving  issue  who  would  be  inherit- 
able under  such  entail,  and  any  such  issue  shall  be  living  at  the 
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time  of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but    1  Vict.  e.  26, 
shall  take  effect  as  if  the  death  of  such  person  had  happened  *«  ^^' 

immediatelj  after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  bj  the  will. 

33.  Where  any  person  being  a  child  or  other  issue  of  the  Gifts  to  cuiiireii 
testator  to  whom  any  real  or  personal  estate  shall  be  devised  or  wbo  hSvnarae 
bequeathed  for  any  estate  or  interest  not  determinable  at  or  iiTiDgattbe 
before  the  death  of  such  person  shall  die  in  the  lifetime  of  the  lSSi^«fii^ 
testator  leaving  issue,  and  any  such  issue  of  such  person  shall 
be  living  at  the  time  of  the  death  of  the  testator,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
such  person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will  (/). 

(Z)  As  to  the  doctrine  of  lapse,  see  1  Jarm.  Wills,  314  et  seq. ;  2  Wms. 
Exors.  1118  0^  seq, ;  Elliot  t.  Davenport ,  Tador,  L.  C,  Conv.  808. 

The  words  "  shall  die  "  in  this  section  refer  to  the  period  at  which  the  T)ate  of  death 
act  came  into  operation.    Thns  it  has  been  held,  that  lapse  was  prevented  ^  ^^^^  ^ 
by  this  section  where  the  devisee  or  legatee  died  before  the  date  oi  the  will;  '^^^^^^ 
bat  after  the  act  came  into  operation  ( Winter  v.  Winter,  5  Hare,  306  ; 
Mower  t.  Orr,  7  Hare,  478  ;   Wisden  v.  Wisden^  2  Sm.  &  G.  896,  and  see 
Loxley  v.  Heath,  27  Beav.  535)  ;  secus,  where  he  died  before  the  act 
came  into  operation.  (  Wild  t.  Heynolds,  5  Notes  of  Cases,  1 ;  Barkmorth 
T.  Young,  4  Drew.  21.) 

This  section  was  held  to  extend  to  a  case  where  the  issue  of  the  Ijegatee, 
who  was  alive  at  the  date  of  the  will^  was  not  the  same  issue  as  was  in 
existence  when  the  legatee  died.  (In  bonis  Parker^  1  Sw.  &  Tr.  523  ; 
but  see  Sugd.  R.  F.  Stat.  393.^) 

This  clause  does  not  substitute  for  the  predeceased  devisee  or  legatee'  Snbjeot  (g  the 
the  issue  whose  existence  is  the  event  or  condition  which  excludes  the  Uipse,  *HL?*S?"*'d2^ 
but  renders  the  subject  of  the  gift  the  absolute  property  of  the  predeceased  %i  the  prSeiMiMd 
devisee  or  legatee,  and  therefore  disposable  by  his  will,  notwithstanding  devtaee  or  legatee, 
his  death  in  the  lifetime  of  the  testator.    {Johnson  v.  Johnson,  3  Hare, 
157.)    It  was  considered  doubtful  by  the  Master  of  the  Rolls  whether  the 
will  of  a  predeceased  legatee  should  be  construed  as  if  the  legatee  had  sur- 
vived the  testator,  or  as  if  the  testator  had  predeceased  the  legatee.    (Re 
Mason* s  Will,  34  Beav.  494. )    Where  a  married  woman  to  whom  a  legacy 
was  left  by  her  father's  will  died  in  his  lifetime  leaving  her  husband  sur- 
viving, who  also  died  before  the  father,  administration  to  the  married 
woman's  estate  was  granted  as  if  she  had  died  immediately  after  her 
father.    (^Re  Qmncill,  L.  R.,  2  P.  &  M.  814.) 

The  provisions  in  this  act  against  the  lapse  of  legacies  giiven  to  children 
render  it  necessary  for  a  testator  intending  that  a  legacy  given  to  one  child 
shall  go  over  to  another  in  the  event  of  the  death  of  the  first  legatee,  to 
express  that  meaning  by  his  will.  (Jte  More*s  Thrust,  10  Hare,  178.)  A 
devise  and  bequest  was  made  to  all  the  testator's  children  living  at  his 
decease  (without  naming  them).  A  subsequent  codicil  confirmed  the  gift, 
as  mentioned  in  the  will,  '*  to  his  surviving  children,"  naming  all  of  them. 
One  died  in  the  testator's  lifetime,  leaving  children  who  survived  the  tes- 
tator :  it  was  held,  that  the  survivorship  had  relation  to  the  testator's  death 
and  not  to  the  date  of  the  will,  and  that  the  representatives  of  the  deceased 
child  took  nothing  under  this  section.  (FuUford  v.  F»llford,  16  Beav.  565.) 

Where  a  testator  gave  a  legacy  to  his  daughter,  with  a  gift  over,  in  the 
event  of  her  djring  unmarried,  to  such  of  his  other  children  as  she  should 
appoint,  and  in  default  of  appointment  to  his  other  children  equally,  and 
the  daughter  died  in  the  testator's  lifetime,  unmarried,  and  without  having 
exercised  the  power  of  appointment :  it  was  held,  that  the  legacy  had  not 
lapsed,  and  that  one  of  the  other  children  was  entitled  to  a  share.  (Kellett 
T.  Xellett,  I.  R.,  5  Eq.  298.) 

The  intention  of  tne  legislature  was  to  provide  against  lapse  merely.  Section  doee  not 
and  not  to  alter  the  construction  to  be  put  on  any  will.    On  arriving  at  wiy_to  gifts  to 
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the  conclasion  that  there  would  hare  been  a  lapse,  then  the  statute  applies. 
Dot  otherwise.  This  section  does  not  apply  to  the  case  of  a  gift  to  a  class, 
for  according  to  the  rule  before  the  act,  under  a  gift  to  children  as  a  class, 
the  share  to  which  a  surriving  child  would  have  been  entitled  did  not  lapse 
in  consequence  of  his  death  in  the  testator's  lifetime.  {Olney  t.  Bates^  3 
Drew.  323;  Browne  t.  Hammond^  Johns.  215.) 

This  section  applies  to  a  testamentary  appointment  made  under  a  general 
power  {Eccles  v.  Cheyne,  2  K.  &  J.  676),  but  not  under  a  special  power. 
\Griffith9  V.  Oale,  12  Sim.  364  ;  Freeland  ▼.  Pearson,  L.  R.,  3  Eq.  663.) 

The  flctitions  snrriyorship  created  by  this  section  will  not  be  extended 
beyond  the  limits  necessary  to  carry  out  the  purpose  of  the  act  There- 
fore, where  a  married  woman  in  whose  settlement  there  was  a  corenant  to 
settle  property  coming  to  her  during  the  corerture,  and  to  whom  a  legacy 
was  left  by  her  father's  will,  predeceased  him,  but  by  reason  of  her 
having  issue,  the  legacy  did  not  lapse  ;  it  was  held  that  the  legacy  was  not 
within  the  oorenant  (^Pearce  v.  Qraham^  11  W.  R.  416) ;  but  probate  duty 
is  payable  in  the  same  manner  as  if  the  legatee  had  actually  survived  the 
testator.   {^Executors  of  Perry  v.  Begina,  L.  R.,  4  Ex.  27.) 
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34.  This  act  shall  not  extend  to  anj  will  made  before  the 
first  day  of  January,  one  thousand  eight  hundred  and  thirty- 
eight.,  and  that  every  will  re-executed  or  republished,  or  revived 
by  any  codicil,  shall  for  the  purposes  of  this  act  be  deemed  to 
have  been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished,  or  revived  ;  and  this  act  shall  not  ex- 
tend to  any  estate  pur  autre  vie  of  any  person  who  shall  die 
before  the  first  day  of  January,  one  thousand  eight  hundred  and 
thirty-eight  (wi). 

(m)  The  provisions  of  the  statute  as  to  the  operation  of  a  will  and  of 
the  gifts  in  it  do  not  apply  to  wills  prior  to  1838  (^Lord  Langfori  v.  Little^ 
2  J.  &  Lat.  633) ;  but  with  respect  to  the  revocation  of  wills  prior  to 
1838,  acts  of  revocation  done  subsequently  to  1837  must  be  considered 
with  reference  to  the  statute.  {Hobbt  v.  Knight^  1  Curt.  768  ;  Benson 
T.  Benson,  L.  R.,  2  P.  &  M.  172.) 

Where  a  will  was  prepared  and  dated  in  Oct.  1837,  but  not  executed 
until  Feb.  1844,  it  was  construed  according  to  the  rules  laid  down  in  this 
act.    {Randfield  v.  Bandfield,  9  W.  R.  1.) 

Formerly  wills  of  personalty  might  be  republished  by  parol  acts  or 
declarations  of  the  testator  ;  and  republication  made  a  will  speak  from  the 
date  at  which  it  was  republished.  (1  Wms.  Exors.  198,  208.)  But  since 
this  statute  nothing  short  of  a  re-execution  of  a  will  itself,  or  the  formal 
execution  under  the  act  of  some  document  which  directly  or  impliedly 
affirms  it,  can  confer  new  or  further  testamentary  validity  upon  it  beyond 
that  which  it  derived  from  its  original  execution.  {Noble  v.  Phelps,  ll  R., 
2  P.  &  M.  282 ;  and  see  RoJfe  v.  Perry,  3  De  G.,  J.  &  S.  481.) 

From  the  occurrence  of  the  word  **  republished  "  in  this  section,  it  was 
argued  that  republication  as  distinct  from  re-execution  was  still  permissible 
in  some  cases  ;  but  the  court  explained  the  section  to  mean,  that  if  a  will 
had  been  made  before  the  act  and  republished  after,  it  was  to  be  held  to 
have  been  made  after  the  act,  and  to  require  a  formaJ  execution.  The  ob- 
ject of  the  section  was  to  get  rid  of  republication  as  a  method  of  conferring 
testamentary  validity  even  as  regards  a  will  made  before  the  date  of  the 
act,  and  not  to  extend  the  operation  of  republication  to  wills  made  since 
the  act.    {Noble  v.  Phelps,  L.  R.,  2  P.  &  M.  276.) 

Under  this  section  of  the  act  Uie  effect  of  the  re-execution  of  the  will 
by  the  codicil  is  the  same  as  if  the  testator  had  at  the  date  of  tlie  codicil 
made  a  will  in  the  words  of  the  will  so  re-executed.  (  Winter  v.  Winter, 
6  Hare,  306;  Anderson  v.  Anderson,  L.  R.,  13  £q.  381.)  A  codicil,  exe- 
cuted in  1839,  to  a  will  of  1818,  was  held  to  be  a  re-execution  of  that  will, 
■nd  to  have  the  effect  of  bringing  a  bequest  in  the  will  to  a  deceased  daughter 
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under  the  operation  of  the  33rd  section  of  this  act,  as  no  intention  to     1  Vict,  e.  26, 
the  contrary  appeared  on  the  face  of  either  instmment.    {Skinner  y.  Ogle,  '•  34. 

1  Rob.  368.)  Where  a  testator  made  his  will  before  the  act,  and  by  a 
codicil  made  after  the  act  ratified  and  confirmed  his  will  except  as  altered 
bj  the  codicil :  it  was  held,  that  the  will  was  so  re-executed  by  the  codicil  as 
to  pome  within  the  provisions  of  the  act,  and  lands  acquired  subsequently 
to  the  date  of  the  codicil  were  held  to  pass.  (^Lady  Juangdale  v.  Briggs, 
3  Sm.  &  a.  246.) 

85.  This  act  shall  not  extend  to  Scotland  («).  ^ct  not  to  extend 

^    ^  to  Scotland. 

(n)  As  to  the  adoption  of  this  act  in  the  colonies,  see  4  Dandson, 
Cony.  267,  n. ;  Hayes  &  Jarm.  Wills,  69,  7th  ed. 


(     536     ) 


THE  WILLS  ACT  AMENDMENT  ACT,  1852. 

15  &  16  Victoria,  c.  24. 

An  Act  for  the  Amendment  of  an  Act  passed  in  the  First 
Year  of  the  Reign  of  Her  Majesty  Queen  Victoria^  inti- 
tuled ^^  An  Act  for  the  Amendment  of  the  Laws  with  respect 
to  Wills:'  [17th  June,  1852.] 

* 

15  ^  16  Vict.  Whereas  the  laws  with  respect  to  the  execution  of  wills  require 
<^-  ^^»  *'2: further  amendment :  be  it  therefore  enacted  as  follows  : 

1  Vict.  e.  36.  1*  Where  bj  an  act  passed  in  the  first  year  of  the  reign  of 

her  Majesty  Queen  Victoria,  intituled  ''  An  Act  for  the  Amend- 
ment of  the  Laws  with  respect  to  Wills,"  it  is  enacted,  that  no 
will  shall  be  valid  unless  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 

Wben  sigiwtare     and  by  his  direction  (a)  :  every  will  shall,  so  far  only  as  regards 

dflioed  vSw!  ***  *^©  position  of  the  signature  of  the  testator,  or  of  the  person  sign- 
ing for  him  as  aforesaid,  be  deemed  to  be  valid  within  the  said 
enactment,  as  explained  by  this  act,  if  the  signature  shall  be  so 
placed  at  or  after,  or  following,  or  under,  or  beside  or  opposite 
to  the  end  of  the  will,  that  it  shall  be  apparent  on  the  face  of 
the  will  that  the  testator  intended  to  give  effect  by  such  his  sig- 
nature to  the  writing  signed  as  his  will  (b\  and  that  no  such  will 
shall  be  affected  by  the  circumstance  that  the  signature  shall 
not  follow  or  be  immediately  afler  the  foot  or  end  of  the  will, 
or  by  the  circumstance  that  a  blank  space  shall  intervene  be- 
tween the  concluding  word  of  the  will  and  the  signature  (r),  or 
by  the  circumstance  that  the  signature  shall  be  placed  among  the 
words  of  the  testimonium  clause  or  of  the  clause  of  attestation  (J), 
or  shall  follow  or  be  after  or  under  the  clause  of  attestation, 
either  with  or  without  a  blank  space  intervening,  or  shall  follow 
or  be  afler,  or  under,  or  beside  the  names  or  one  of  the  names 
of  the  subscribing  witnesses,  or  by  the  circumstance  that  the 
signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper 
or  papers  containing  the  will  whereon  no  clause  or  paragraph 
or  disposing  part  of  the  will  shall  be  written  above  the  signa- 
ture, or  by  the  circumstance  that  there  shall  appear  to  be  suffi- 
cient space  on  or  at  the  bottom  of  the  preceding  side  or  page  or 
other  portion  of  the  same  paper  on  which  the  will  is  written  to 
contain  the  signature  ;  and  the  enumeration  of  the  above  cir- 
cumstances shall  not  restrict  the  generality  of  the  above  enact- 
ment ;  but  no  signature  under  the  said  act  or  this  act  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which  is 
underneath  or  which  follows  it,  nor  shall  it  give  effect  to  any 
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disposition  or  direction  inserted  after  the  signature  shall  be    15  J^  16  Vict. 
made  {e),  o,  24,  s,  1. 

(a)  1  Vict.  c.  26,  8.  9,  ante,  p.  506. 

ib)  A  will  of  an  English  lady,  drawn  np  by  a  notary  in  France,  was 
signed  by  her,  not  at  the  end  of  the  will  itself,  bat  at  the  end  of  a  notarial 
mmnte,  which  immediately  followed  the  will,  detailing  the  circumstances 
and  facts  under  which  the  will  was  made :  it  was  held,  that  such  a  signature 
was  a  compliance  with  this  statute.  {Page  y.  Donovan,  3  Jur.,  N.  8.  220.) 

Where  a  testator  signed  the  first  five  sheets  of  a  will,  but  omitted  to  aga 
the  sixth,  which  was  the  last,  and  the  attesting  witnesses  signed  all  six 
sheets,  no  part  of  the  will  was  admitted  to  probate.    {Sweetland  y.  S/veet- 
land,  18  W.  R.  504.)    Signatures  placed  beside  or  opposite  to  the  end  of  Sigoatare  placed 
the  will  have  been  held  good.    {He  Wright,  4  Sw.  &  Tr.  36;  Re  Jonet,  beside  or  opposite 
13  W.  R.  414;  Re  Williams,  L.  R.,  1  P.  &  M.  4;  i2«  Coombs,  ib.  302.)  •"^o^'^ili* 
A  will  was  held  to  be  duly  executed  where  the  signatures  of  the  testator  on  paper  watered 
and  the  attesting  witnesses  were  written  on  a  separate  piece  of  paper,  which  to  wiu. 
had  been  previously  waf ered  to  the  foot  of  the  will.    ( Cook  v.  Lambert, 
11  W.  R.  401.)    But  there  must  be  evidence  that  the  paper  was  so  attached 
at  the  time  of  signature.    (Re  West,  12  W.  R.  89.) 

{0)  Wills  have  been  held  duly  executed  where  blank  spaces  were  left  Blanks, 
after  the  concluding  words.     {Hunt  v.  Hunt,  L.  R.,  1  P.  &  M.  209  ;  Re 
Archer,  L.  R.,  2  P.  &  M.  252. ) 

{d)  A.  wrote  out  his  own  will,  concluding  with  an  attestation  clause,  in  signatora  in 
which  his  name  appeared.  He  afterwards  called  in  two  witnesses,  told  attestaUon  claasei 
them  the  paper  was  his  will,  read  the  latter  portion  of  it  to  them,  including 
the  attestation,  and  requested  that  they  would  sign  their  names,  which 
they  did.  His  name  was  not  written  at  the  foot  or  end  otherwise  than  in 
the  attestation  clause :  it  was  held,  that,  under  this  act,  the  execution  was 
valid,    (/n  bonis  Walker,  2  Sw.  8c  Tr.  354;  see  Smith  v.  Smith,  L,  R., 

1  P.  &  M.  143;  Re  Casmore,  ib.  653.) 

{e)  Words  written  underneath  and  following  the  signature  of  the  testa-  Words  foUowljig 
tor  have  been  included  in  the  probate  (Re  Brompton,  33  L.  J.,  Prob.  163;  signature, 
Re  Woodley,  ib.  154;  Re  Powell,  13  W.  R.  696;  Re  Ainsworth,  L.  R, 

2  P.  &  M.  161;  Re  Birt,  ib.  214),  but  a  clause  written  underneath  the  signa- 
ture, although  before  execution,  has  been  excluded.    (Re  Cfreator,  2  Jur., 

K.  S.  1172;  Re  Dallow,  L.  R.,  1  P.  &  M.  189.)    As  also  a  clause  added  inserted  after 
by  testator  after  signing  his  name.    (Re  Arthur,  L.  R.,  2  P.  &  M.  273.)      signing. 

2.  The  provisions  of  this  act  shall  extend  and  he  applied  to  Act  to  extend  to 
every  will  already  made,  where  administration  or  probate  has  JSUiy^Iide. 
not  already  been  granted  or  ordered  hy  a  court  of  competent 
jurisdiction  in  consequence  of  the  defective  execution  of  such 

will,  or  where  the  property  not  being  within  the  jurisdiction  of 
the  ecclesiastical  courts,  has  not  been  possessed  or  enjoyed  by 
some  person  or  persons  claiming  to  be  entitled  thereto  in  con- 
sequence of  the  defective  execution  of  such  will,  or  the  right 
thereto  shall  not  have  been  decided  to  be  in  some  other  person 
or  persons  than  the  persons  claiming  under  the  will,  by  a  court 
of  competent  jurisdiction,  in  consequence  of  the  defective  exe- 
cution of  such  will. 

3.  The  word  '*  will "  shall  in  the  construction  of  this  act  be  interpretation  oi 
interpreted  in  like  manner  as  the  same  is  directed  to  be  inter-  "''*^'* 
preted  under  the  provisions  in  this  behalf  contained  in  the 

said  act  of  the  first  year  of  the  reign  of  her  Majesty  Queen 
Victoria  (/). 

(/)  1  Vict.  c.  26,  8.  1,  ante,  p.  498. 

4.  This  act  may  he  cited  as  '^  The  Wills  Act  Amendment  short  uue  of 
Act,  1852."  •**• 
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24  &  25  Victoria,  c.  114. 

An  Act  to  amend  the  Law  with  respect  to  Will$  of  Personal 

Estate  made  by  British  Subjects. 

[6th  August,  1861.] 

24  ^  25  Vict,  Be  it  euacted  by,  &c.,  as  follows  : 

o.  114,  #.  1.  1.  Every  will  and  other  testamentary  instrument  made  out  of 
wills  made  oat  *^®  United  Kingdom  by  a  British  subject  (whatever  may  be 
of  the  kinffdom      the  domicile  of  such  person  at  the  time  of  making  the  same  or 

m^e  MWBrtiag'  **  *^®  ^^°^®  ^^  ^^^  ^^  ^®^  death)  shall  as  regards  personal  estate 
to  the  law  of  the  be  held  to  be  well  executed  for  the  purpose  of  being  admitted 
piAoe  where  made,  j^^  England  and  Ireland  to  probate,  and  in  Scotland  to  con- 
firmation, if  the  same  be  made  according  to  the  forms  required 
either  by  the  law  of  the  place  where  the  same  was  made  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  her 
Majesty's  dominions  where  he  had  his  domicile  of  origin  (a). 

(a)  Before  this  act,  a  will  mnst  haye  been  executed  according  to  the 
law  of  tiie  conntTT  where  the  testator  was  domiciled  at  the  time  of  his 
death.  (1  Wms.  ^xors.  352.)  When  a  British  subject  dies  abroad  after 
the  passing  of  this  act,  having  a  will  executed  in  England,  in  accordance 
with  the  law  of  England,  upon  motion  for  probate  it  is  not  necessary  to 
consider  whether  he  had  or  had  not  acquired  a  foreign  domiciL  (JBtf 
Hippon,  3  Sw.  &  Tr.  177.)  In  determining  what  papers  are  testamentary 
under  the  proyisions  of  this  act,  the  court  will  have  regard  to  the  law  of 
one  conntiy  only,  and  will  not  mix  up  the  legal  precepts  of  different 
countries.    {Peehell  y.  Eilderley,  L.  R.,  1  P.  &  M.  673.) 

Probate  is  conclusive  that  an  instrument  is  testamentary,  but  does  not 
determine  the  validity  of  the  dispositions  contained  in  it  (  Whicker  y. 
HumCf  7  H.  L.  C.  124 ;  6  W.  R.  813.)  It  seems,  therefore,  that  this  act 
leaves  the  extent  of  the  power  of  testamentary  disposition  over  personid 
property  in  England  to  be  determined  by  the  law  of  the  testator's  domicile 
at  his  death,  except  in  cases  within  sect  8.    (4  Davidson,  Conv.  265,  n.) 

See  further  as  to  this  statute,  Sngd.  R.  P.  Stat  398  et  9eq. ;  Hayes  & 
Jarm.  Wills,  539  et  seq.,  7th  ed. 

Wills  made  in  2.  Every  will  and  other  testamentary  instrument  made  within 

idmnffiVmi^  the  United  Kingdom  by  any  British  subject  (whaterer  may  be 
jooortijigto         the  domicile  of  such  person  at  the  time  of  making  the  same  or 
1  „«.«.  ^^  ^^^  ^.^^  ^^  j^,^  ^^  ^^^  death)  shall  as  regards  personal  estate 

be  held  to  be  well  executed,  and  shall  be  admitted  in  England 
and  Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the 
same  be  executed  according  to  the  forms  required  by  the  laws 
for  the  time  being  in  force  in  that  part  of  the  United  Kingdom 
where  the  same  is  made. 


local  unge. 
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8.  No  will  or  other  testamentary  instnimeDt  shall  be  held  to   24  4'  ^^  ^"^c^- 
be  revoked  or  to  have  become  invidid,  nor  shall  the  construction     g.  lU,  #.  8. 
thereof  be  altered,  bj  reason  of  any  subsequent  change  of  domi-  change  of  domi- 
cile of  the  person  making  the  same  (i).  SL"*iii?  ^^"' 

(b^  A  domiciled  Scotchman  made  a  will,  and  afterwards  married  in 
Scotland.  He  rabseqaentlj  acquired  an  English  domicile,  which  he  re- 
tained nntil  his  death.  Held,  that  as  the  will  was  yalid  as  long  as  he 
remaioed  Id  Scotland,  it  was  not  revoked  by  his  snbseqnent  change  of 
domicile,  and  was  entitled  to  probate  in  England.  (220  Beid,  L.  R.,  1 
P.  &  M.  74.;) 

This  section  appears  to  mean  not  merely  that  the  will  is  to  remain  a 
valid  instmment,  notwithstanding  a  change  of  domicile,  bat  that  as  to 
property  within  the  United  Kingdom  its  operation  is  not  to  be  curtailed. 
(4  Baridson,  Free  Cony.  265,  n.) 

4.  Nothing  in  this  act  contained  shall  invalidate  any  will  or  Kothing  in  this 
other  testamentary  instrument  as  regards  personal  estate  which  ^it^SuSwSlt 
would  have  been  valid  if  this  act  had  not  been  passed,  except  as  made. 

such  will  or  other  testamentary  instrument  may  be  revoked  or 
altered  by  any  subsequent  will  or  testamentary  instrument  made 
valid  by  this  act. 

5.  This  act  shall  extend  only  to  wills  and  other  testamentary  Extent  of  act 
instruments  made  by  persons  who  die  after  the  passing  of  this 

act. 
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WILLS  AND    DOMICILE   OP   BRITISH   SUBJECTS 

ABROAD,  &c. 

24  &  25  ViCTOBiA,  c.  121. 

An  Act  to  amend  the  Law  in  relation  to  the  Wills  and  Domi- 
cile of  British  Subjects  dying  whilst  resident  ahroady  and  of 
Foreign  Subjects  dying  whilst  resident  within  Her  Majesty's 
Dominions.  [6th  Auguet,  186L] 


24  ^  26  Vict, 
c.  121,  #.  1. 


Whereas  hj  reason  of  the  present  law  of  domicile  the  wills  of 
British  subjects  dying  whilst  resident  abroad  are  often  defeated, 
and  their  personal  property  administered  in  a  manner  contrary 
to  their  expectations  and  belief;  and  it  is  desirable  to  amend 
such  law,  but  the  same  cannot  be  effectually  done  without  the 
consent  and  concurrence  of  foreign  states:  be  it  therefore 
enacted  by,  &c.,  as  follows : 

1.  Whenever  her  Majesty  shall  by  convention  with  any  foreign 
state  agree  that  provisions  to  the  effect  of  the  enactments  herein 
contained  shall  be  applicable  to  the  subjects  of  her  Majesty  and 
of  such  foreign  state  respectively,  it  shall  be  lawful  for  her  Ma- 
jesty by  any  order  in  council  to  direct,  and  it  is  hereby  enacted, 
that  from  and  after  the  publication  of  such  order  in  the  London 
Gazette  no  British  subject  resident  at  the  time  of  his  or  her 
death  in  the  foreign  country  named  in  such  order  shall  be 
deemed  under  any  circumstances  to  have  acquired  a  domicile  in 
such  country  unless  such  British  subject  shall  have  been  resi- 
dent in  such  country  for  one  year  immediately  preceding  his  or 
her  decease,  and  shall  also  have  made  and  deposited  in  a  public 
office  of  such  foreign  country  (such  office  to  be  named  in  the 
order  in  council)  a  declaration  in  writing  of  his  or  her  intention 
to  become  domiciled  in  such  foreign  country ;  and  every  Bri- 
tish subject  dying  resident  in  such  foreign  country,  but  without 
having  so  resided  and  made  such  declai-ation  as  aforesaid,  shall 
be  deemed  for  all  purposes  of  testate  or  intestate  succession  as 
to  moveables  to  retain  the  domicile  he  or  she  possessed  at  the 
time  of  his  or  her  going  to  reside  in  such  foreign  country  as 
aforesaid  (a). 

(a)  It  is  belieyed  that  no  snch  convention  has  yet  been  agreed  ta  See 
farther,  as  to  the  probable  operation  of  the  act,  Hayes  &  Jann.  Wills,  540, 
7th  ed.;  Sngd.  R.  P.  Stat.  398. 

KotordgnBttb-         2.  After  any  such  convention  as  aforesaid  shall  have  been 
orent^BritiOn  or     entered  into  by  her  Majesty  with  any  foreign  state  it  shall  be 


Ko  British  SQb- 
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lawful  for  her  Majesty  by  order  in  council  to  direct,  and  from    24  Jf"  25  Viet, 
and  after  the  publication  of  such  order  in  the  London  Gazette     c.  121,  s.  2. 
it  shall  be  and  is  hereby  enacted,  that  no  subject  of  any  such 
foreign  country  who  at  the  time  of  his  or  her  death  shall  be  deemed  to  bare 
resident  in   any   part  of  Great  Britain  or  Ireland   shall  be  SS^aniMB  rSk " 
deemed  under  any  circumstances  to  have  acquired  a  domicile  dent  therein  fur 
therein,  unless  such  foreign  subject  shall  have  been  resident  dSSeij^receding 
within  Gi'eat  Britain  or  Ireland  for  one  year  immediately  pre-  hu  or  her  death, 
ceding  his  or  her  decease,  and  shall  also  have  signed,  and  de-    ^* 
posited  with  her  Majesty's  secretary  of  state  for  the  home 
department,  a  declaration  in  writing  of  his  or  her  desire  to  be- 
come and  be  domiciled  in  England,  Scotland  or  Ireland,  and 
that  the  law  of  the  place  of  such  domicile  shall  regulate  his  or 
her  moveable  succession. 

3.  This  act  shall  not  apply  to  any  foreigners  who  may  have  who  thia  act  ihau 
obtained  letters  of  naturalization  in  any  part  of  her  Majesty's  ^^  "'^^  ^ 
dominions. 

4.  Whenever  a  convention  shall  be  made  between  her  Ma-  when  subjects  of 
jesty  and  any  foreign  state^  whereby  her  Majesty's  consuls  or  JS2?die^*her 
vice-consuls  in  such  foreign  state  shall  receive  the  same  or  the  Majesty's  domi- 
like  powers  and  authorities  as  are  hereinafter  expressed,  it  shall  IhSi'heno'^r^ 
be  lawful  for  her  Majesty  by  order  in  council  to  direct,  and  ■°'J!  *?  •dminister 
from  and  after  the  publication  of  such  order  in  the  London  the  consols  of ' 
Gazette  it  shall  be  and  is  hereby  enacted,  that  whenever  any  JSiuJ majad- 
Bubject  of  such  foreign  state  shall  die  within  the  dominions  of  minister. 

her  Majesty,  and  there  shall  be  no  person  present  at  the  time  of 
such  death  who  shall  be  rightfully  entitled  to  administer  to  the 
estate  of  such  deceased  person,  it  shall  be  lawful  for  the  consul, 
vice-consul,  or  consular  agent  of  such  foreign  state  within  that 
part  of  her  Majesty's  dominions  where  such  foreign  subject 
shall  die,  to  take  possession  and  have  the  custody  of  the  per- 
sonal property  of  the  deceased,  and  to  apply  the  same  in  pay- 
ment of  his  or  her  debts  and  funeral  expenses,  and  to  retain  the 
surplus  for  the  benefit  of  the  persons  entitled  thereto ;  but  such 
consul,  vice-consul,  or  consular  agent,  shall  immediately  apply 
for  and  shall  be  entitled  to  obtain  from  the  proper  court  letters 
of  administration  of  the  effects  of  such  deceased  person,  limited 
in  such  manner  and  for  such  time  as  to  such  court  shall  seem 
fit  {b). 

(ft)  As  to  administration  to  a  person,  domiciled  oat  of  this  conntry,  of 
property  here,  see  1  Wms.  Exors.  414;  Be  Hill,  L.  R.,  2  P.  &  M.  89. 
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APPORTIONMENT  OP  RENTS   AND   PERIODICAL 

PAYMENTS. 

4  &  5  William  IV.  c.  22. 


An  Act  to  amend  an  Act  of  the  Eleventh  Year  of  King 
George  the  Second,  respecting  the  Apportionment  of 
Rents,  Annuities  and  other  Periodical  Payments, 


4^6  Will,  4, 
0.  22,  #.  1. 
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The  Statute  11  Geo.  2,  o.  19,  s.  15,  hecited  akd 

EXTENDED. 

Whereas  by  an  act  passed  in  the  eleventh  year  of  the  reign  of 
his  Majesty  King  George  the  Second,  intituled  '*  An  Act  for 
the  more  effectual  securing  the  Payment  of  Rents,  and  pre- 
yenting  Frauds  by  Tenants,"  it  was  enacted,  that  where  any 
tenant  for  life  should  happen  to  die  before  or  on  the  day  on 
which  any  rent  was  reserved  or  made  payable  upon  any  demise 
or  lease  of  any  lands,  tenements  or  hereditaments  which  deter- 
mined on  the  death  of  such  tenant  for  life,  the  executors  or  ad- 
ministrators of  such  tenant  for  life  should  and  might,  in  an 
action  on  the  case,  recover  of  and  from  such  undertenant  or 
undertenants  of  such  lands,  tenements  or  hereditaments,  if  such 
tenant  for  life  die  on  the  day  on  which  the  same  was  made  pay- 
able, the  whole,  or  if  before  such  day  then  a  proportion  of  such 
rent  according  to  the  time  such  tenant  for  life  lived  of  the  last 
year  or  quarter  of  a  year,. or  other  time  in  which  the  said  rent 
was  growing  due  as  aforesaid,  making  all  just  allowances,  or  a 
proportionable  part  thereof  respectively :  and  whereas  doubts 
have  been  entertained  whether  the  provisions  of  the  said  act 
apply  to  every  case  in  which  the  interests  of  tenants  determine 
on  the  death  of  the  person  by  whom  such  interests  have  been 
created,  and  on  the  death  of  any  life  or  lives  for  which  such 
person  was  entitled  to  the  lands  demised,  although  every  such 
case  is  within  the  mischief  intended  to  have  been  remedied  and 
prevented  by  the  said  act;  and  it  is  therefore  desirable  that  such 
doubts  should  be  removed  by  a  declaratory  law ;  and  whei^eas 
by  law,  rents,  annuities  and  other  payments  due  at  fixed  or 
stated  periods  are  not  apportionable' (unless  express  provision 
be  made  for  the  purpose),  from  which  it  oA;en  happens  that 
persons  (and  their  representatives)  whose  income  is  wholly  or 
principally  derived  from  these  sources  by  the  determination 
thereof  before  the  period  of  payment  arrives,  are  deprived  of 
means  to  satisfy  just  demands ;  and  other  evils  arise  from  such 
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rentSy  anDuities  and  other  paTments  not  being  apportionable,    ^  Jf  5WUl.4f 
which  evils  require  remedy;  be  it  therefore  enacted  and  de-      c.  22,  s,  1. 
clared,  that  rents  reserved  and  made  payable  on  any  demise  or  j^^.  reeerved  on 
lease  of  lands,  tenements  or  hereditaments  which  have  been  leases  determin- 
and  shall  be  made,  and  which  leases  or  demises  determined  or  ^ouSSv^n^^ 
shall  determine  on  the  death  of  the  person  making  the  same  maungthem 
(although  such  person  was  not  strictly  tenant  for  life  thereof),  iSictS^tenint 
or  on  the  death  of  the  life  or  lives  for  which  such  person  was  '<»  "'«).  ©'  «■ 
entitled  to  such  hereditaments,  shall,  so  far  as  respects  the  rents  tenant  par\utx« 
reserved  by  such  leases,  and  the  recovery  of  a  proportion  thereof  Jjf'ij.**  within 
by  the  person  granting  the  same,  his  or  her  executors  or  admi-  the  provisions  of 
nistrators  (as  the  case  may  be),  be  considered  as  within  the  pro-  "*'*^  ■**• 
visions  of  the  said  recited  act  (a). 

(a)  In  all  caaes  of  apportionment  occurring  after  the  1st  Angnst,  1870, 
reference  most  be  made  to  the  act  8tt  &  34  Vict.  c.  85  {post).  The  fol- 
lowing Dote  refers  to  the  law  before  that  date. 

Before  the  statute  1 1  Geo.  2,  c.  19,  if  the  lessor  tenant  for  life  died  within  Jaw  before 
the  half  year,  at  the  end  of  which  rent  was  dae,  the  rent  reseryed  upon  a  ^^  ^^^  '» ^*  ^'' 
lease  not  made  in  execution  of  a  power  was  lost,  because  the  representatives 
could  not  recover  a  part.  The  principle  was,  that  a  contract  cannot  be 
apportioned,  and  that  under  a  lease,  with  a  periodical  reservation  of  rent, 
the  contract  for  the  payment  of  each  portion  is  distinct  and  entire.  (1 
Swanst.  838, n.)  In  some  cases  the  law  qualified  this  principle;  but  in  no 
case  with  respect  to  time  (Co.  Litt  292  b;  10  Rep.  128);  and  courts  of 
equity  did  not  admit  an  apportionment  of  rent  in  respect  of  time.  {Jenner 
T.  Morgan,  1  P.  Wms.  392;  Nay  v.  Palmer,  2  P.  Wms.  602;  Bentham  v. 
AUton,2Ytm.  204.) 

The  statute  11  Geo.  2,  c.  19,  s.  16,  provided,  that  where  a  lessor  tenant  ll  Geo.  %  c.  19» 
for  life  should  die  before  the  rent  day,  his  executors  might  recover  from  the  *•  1^* 
tenant  a  proportionate  part  of  rent  so  growing  due,  making  all  just  allow- 
ances. This  statute  was  held  to  appl^  where  leases  had  been  made  by  a 
tenant  in  tail,  which  determined  on  his  death,  because  not  conformable  to 
the  statute  32  Hen.  8,c.  28,  or  on  account  of  there  being  no  issue  inheritable 
under  the  entail;  (  Whitfield  v.  Pindar,  dted  2  Br.  C.  C.  662;  8  Ves.  311 ; 
Paget  v.  Oee,  Ambl.  198;  1  Swanst.  366;)  and  rent  was  apportioned  be- 
tween the  representative  of  a  tenant  in  tail,  who  died  without  issue,  and  the 
remainderman  in  tail.  (  Vernon  v.  Vemon,  2  Br.  C.  C.  669.)  The  same 
statute  applied  to  those  cases  only  where  the  lease  was  not  binding  on  the 
remainderman  or  reversioner,  and  the  rent  would  consequently  have  been 
lost  both  to  him  and  the  executor  at  common  law.  Therefore,  before  this 
act,  if  a  tenant  in  fee  made  a  lease,  or  tenant  for  life  with  a  leasing  power 
made  a  lease  in  conformity  to  it,  and  the  lessor  died  in  the  interval  between 
two  periods  of  the  rent  being  due,  i.  e,  at  any  time  before  midnieht  of  the 
rent  day,  the  whole  rent  went  to  the  heir  or  remainderman,  and  £ere  could 
be  no  apportionment  in  favour  of  the  executor.  (1  Wms.  Exors.  777, 
6th  ed.;  I^orris  v.  Harrison,  2  Madd.  268;  10  Rep.  127  b;  Duppa  t.  Mavo, 
1  Saund.  287;  1  P.  Wms.  177;  2  Bl.  R.  1076;  4  T.  R.  173.) 

A.,  on  his  father's  death,  became  tenant  in  tail  in  possession  of  estates, 
with  remainder  to  his  younger  brother  in  tail.  After  the  father's  death  a 
suit  was  instituted  on  behalf  of  A.  and  his  younger  brother  (both  of  whom 
were  infants),  and  a  receiver  of  the  rents  of  the  estates  was  appointed.  The 
yonneer  brother  was  made  a  party  to  that  suit,  as  bein^  entitled  to  a  portion 
out  of  the  estates.  A.  died  under  twenty-one,  and  without  issue.  At  his 
death  the  estates  were  held,  as  they  had  been  ever  since  his  father's  death, 
by  yearly  tenants  under  parol  demises.  It  was  held,  that  A.'s  administratrix 
was  entitled  to  a  proportionate  part  of  the  rents  which  were  accruing  due  at 
his  death.  {Xevill  v.  Davies,  16  Sim.  466.)  Where  a  lessee  under  a  lease 
which  determined  at  the  death  of  the  lessor,  but  was  not  within  the  stat.  11 
Geo.  2,  c.  19,  paid  over  the  whole  rent  for  the  cnrrent  quarter,  or  other  in- 
tegral period,  to  the  person  entiUed  in  remainder,  such  person  wonld  have 
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been  compelled  to  account  for  a  proportion  of  it  to  the  lessor's  represent 
tatives,  thoogh  the  latter  had  no  remedy  against  the  tenant  for  its  recorerj, 
on  the  principle  that  where  a  roan  pays  money  from  equity  and  conscience, 
though  not  bonnd  at  law,  such  money  shall  be  divided  according  to  eqnity. 
iPaget  y.  Oee,  Ambl.  198;  Hatvkim  y.  Xelljf,  8  Vea.  308.) 

The  recital  of  4  &  5  Will.  4,  c.  22,  s.  1,  has  been  referred  to  in  deter- 
mining the  construction  of  the  statute.  {Branfn  y.  Amyat,  3  Hare,  181; 
Wardroper  y.  Outfield,  12  W.  R.  468.) 

Lord  Campbell f  C.  J.,  said  this  recital  is  strong  eyidence  of  what  the  law- 
is,  and  the  burden  of  proving  that  the  legislature  has  fallen  into  a  mistake 
is  cast  upon  those  who  say  so;  but  the  rule  thus  laid  dovm,  instead  of  being 
liable  to  the  imputation  of  error,  is  fortified  by  a  long  series  of  decisions. 
(^Reg.  y.  Lord*  of  the  Treatury,  16  Q.  B.  362.) 

Sect.  1  does  not  appear  to  provide  for  the  case  of  a  lease  made  by  a  tenant 
in  fee  to  a  tenant  for  life  reserving  rent;  and  therefore,  where  snch  a  lease, 
having  been  granted  before  the  passing  of  the  act,  determines  by  the  death 
of  the  lessee  tor  life  between  two  rent  days,  the  rent  is  lost  and  cannot  be 
apportioned.  The  act  in  this  section  appears  to  contemplate  two  cases  only; 
VIZ.  the  case  of  a  lease  determining  on  the  death  of  the  lessor,  and  the  case 
of  a  lease  determiniug  on  the  deatn  of  the  life  for  which  the  lessor  was  en- 
titled. And  even  if  the  lease  were  granted  after  the  passing  of  the  act,  it 
may  be  doubted  whether  snch  a  case  falls  within  the  2nd  section.  ( 1  Wms. 
Exors.  780,  6thed.) 

Rent  was  not  apportionable  under  11  Geo.  2,  c  19,  unless  the  lease  deter- 
mined on  the  death  of  the  lessor.  Therefore,  where  an  equitable  tenant  for 
life,  nnder  a  settlement  of  freehold  leases  for  lives,  obtained  a  renewal  grant 
for  liyes  to  himself,  and  at  his  death  the  settled  property  was  in  the  occu- 
pation of  yearly  tenants  under  parol  demises  from  him;  it  was  held  that  the 
rent  were  not  apportionable.     (Mills  v.  lYiimper,  L.  R.,  4  Ch.  320.^ 

A  tenant  in  fee  demised  lands  from  year  to  year.  He  died,  having  de- 
yised  the  lands  for  life.  The  devisee  for  life  received  rent,  but  did  not  live 
long  enough  to  have  a  right  to  determine  the  yearly  tenancy.  It  was  held, 
that  the  Administrator  of  the  tenant  for  life  was  not  entitled  to  an  appor- 
tionment of  the  rent  under  the  stat.  II  Geo.  2,  c.  19,  s.  15.  iBotheravd  v. 
Woolley,  5  Tyrw.  522;  1  Gale,  66.)  A  tenant  from  year  to  year  has  a  lease 
for  a  year  certain,  with  a  growiug  interest,  during  every  year  thereafter, 
springing  out  of  the  original  contract  and  parcel  of  it,  and  therefore  where 
such  a  tenancy  has  been  created  by  an  owner  in  fee  of  lands  who  devises 
them  to  one  for  life,  wi^  remainders  over,  the  interest  of  the  tenant  from 
year  to  year,  unless  terminated  by  the  devisee  for  life  by  some  act  inter 
rivott  does  not  determine  upon  the  decease  of  the  tenant  for  life;  and  con- 
sequently the  rent  then  accruing  due  is  not  apportionable  under  sect.  15  of 
the  11  Geo.  2,  c.  19.    ( Cattley  v.  Arnold,  IJ.  &  H.  660.) 

A  testator  devised  realty  to  trustees  on  trust  to  permit  his  wife  and  her 
assigns  to  receive  the  rents  for  life,  with  remainders  over.  A  receiver  was 
appointed  in  an  administration  suit;  and  during  the  time  he  acted  as  snch, 
the  lands  were  held  by  tenants  nnder  parol  agreements  from  year  to  year  at 
rents  payable  half-yearly.  In  1826  the  widow  died,  and  the  receiver  paid 
to  her  representative  a  sum  of  money  representing  rents  which  accrued  be- 
tween the  rent  day  preceding  the  death  and  the  day  on  which  she  died.  The 
Lord  Chancellor  ordered  her  personal  representative  to  refund  the  money 
to  the  remainderman.    (Bronm  v.  Candler,  9  L.  J.,  Ch.  212.) 

Where  a  tenant  for  life  with  a  leasing  power  granted  leases  from  year 
to  year,  some  by  parol,  some  in  writing  but  not  conformable  to  the  power, 
on  his  death,  before  the  expiration  of  the  leases,  the  rents  were  apportioned. 
(Clarkson  v.  Scarborough,  1  Swanst  354;  Symons  y.  Symons,  6  Mad.  207; 
JEa parte  Smyth,  1  Swanst.  837.) 

A  composition  for  tithes,  received  after  the  death  of  the  incumbent  by 
his  successor,  was  apportioned  with  reference  to  the  respective  periods  of 
enjoyment.  (^Aynsley  v.  Wordsfrorth,  2  Ves.  &  B.  331.)  Although  it  had 
been  held  that  if  the  successor  continued  to  receive  the  next  payment  after 
the  death  of  his  predecessor,  the  former  would  only  be  accoantahle  to  the 
executors  of  the  latter  for  snch  a  portion  as  the  value  of  the  tithes,  if  paid 
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in  kind,  accrain^  dae  between  the  last  composition  receired  bj  the  late    4  4^  5  Will,  4» 
incnmbeDt  and  bis  death  wonld  baye  amounted  to.    (  Williams  t.  Powell,       c.  22,  s.  1. 

10  East,  269.)  ^  Where  a  rector  agreed  with  an  occupier  of  land  for  a  certain  "  " 
snm  of  money  in  lien  of  tithes,  payable  yearly  at  Michaelmas,  and  the  rector 

died  aboat  a  month  before  Michaelmas,  it  was  decreed,  that  the  agreement 
baying  been  determined  by  the  death  of  the  rector,  the  successor  should  be 
entitl^  to  tithes  in  kind  from  such  death,  and  the  executor  of  the  last 
incumbent  to  a  proportion,  according  to  the  agreement,  until  the  death  of 
the  testator.  (Bnnb.  294.)  A  rector,  who  took  a  composition  for  his  tithes 
eyery  Michaelmas,  died  in  January,  1841.  The  new  rector  was  collated  in 
the  following  April,  and,  before  haryest  time,  he  employed  a  surveyor  to 
yalne  the  tithes.  The  suireyor  furnished  Mm  with  a  report,  stating  what 
he  considered  ought  yearly  to  be  paid  by  each  of  the  occupiers  as  a  com- 
position in  lien  of  tithes.  In  August,  the  new  rector  required  the  rospectiye 
occupiers  to  pay  bim,  as  a  compensation  for  their  tithes,  the  amount 
mentioned  by  tiie  suryeyor.  The  occupiers  accordingly,  in  Noyember, 
1841,  made  their  payments  according  to  the  snryeyor's  report,  for  the  whole 
year,  from  Michaelmas,  1840,  to  Michaelmas,  1841.  It  was  held,  that  the 
representatiye  of  the  late  rector  was  entitled  to  be  paid  by  the  new  rector 
a  proportion,  according  to  Uie  time  which  elapsed  from  Michaelmas,  1840, 
to  the  late  rector's  death,  of  the  composition  whicb  existed  in  the  late 
rector's  lifetime.  It  seems  that  a  composition  for  tithes  is  within  the 
statutes  11  Geo.  2,  c.  19,  s.  15,  and  4  &  5  Will.  4,  c.  22.  (Oldham  y. 
Huhhardy  2  Y.  &  Coll.  N.  C.  209.) 

The  proyisions  of  4  &  6  Will.  4,  c  22,  baye  been  extended  to  all  rent-  Tithe  rent-cbaise. 
charges  for  which  tithes  baye  been  commuted  under  6  &  7  Will.  4,  c. 
71.  (6  &  7  Will.  4,  c.  71,  s.  86.    See  Heasman  y.  Pearse,  L.  R.,  8  Eq. 
599.) 

Upon  the  accounts  of  the  receiyer  a  point  was  made,  whether  a  tenant  for  Land  tax. 
life,  naying  died  in  the  middle  of  the  year,  the  laud  tax,  quit-rents,  and 
other  charges,  should  be  borne  entirely  by  the  estate  of  the  son,  the  infant 
remainderman  in  tall,  haying  actually  become  due  after  the  death  of  the 
tenant  for  life,  or  whether  there  should  be  an  apportionment :  it  was  held, 
that  boweyer  reasonable  it  might  be  to  make  a  statute  as  to  the  apportion- 
ment of  taxes  between  the  tenant  for  life  and  the  remainderman,  the  stat. 

11  Geo.  2,  c.  19,  s.  15,  had  no  reference  to  the  case  giyiog  the  tenant  for 
life  the  benefit  only  as  against  Ae  tenant,  the  under-lessee.  (^Sutton  y. 
Chaplin,  10  Ves.  66.) 

In  the  case  of  money  directed  to  be  laid  out  in  the  purchase  of  land  to  Dividends  on 
be  settled  on  a  person  for  life,  with  remainder  oyer,  and  in  the  meantime  jjj^  repreaenUng 
to  be  invested  in  goyemment  securities,  the  personal  representatives  of  the 
tenant  for  life,  who  died  before  the  half-yearly  day  on  whicb  the  dividends 
became  due,  were  not  entitled  to  any  apportionment,  but  tbe  whole  went  to 
the  person  in  remainder.  {Sherrard  v.  Sherrard,  3  Atk.  502 ;  Pearly  y. 
Smith,  Id.  280 ;  S,  C,  Ambl.  279.)  Thus,  where  by  articles  money  was 
to  be  laid  out  in  tbe  purchase  of  lands,  and  in  tbe  meantime  to  be  invested 
in  South  Sea  Annuities,  and  the  profits  to  go  in  the  same  way  as  the  rent 
of  the  land  would,  and  the  person  who  would  bave  been  tenant  for  life  of 
the  land  died  in  tibe  middle  of  the  quarter :  it  was  beld,  that  the  dividends 
on  those  annuities  being  made  payable  by  act  of  parliament  on  certain  days, 
like  rent,  were  not  to  be  apportioned,  being  distinguishable  from  the  case 
of  money  secured  by  mortgage,  which  may  be  called  in  at  any  time. 
(  Wilsm  v.  Hwrman,  2  Ves.  sen.  672 ;  Amb.  279.  See  Wardm  v.  Ash- 
humer,  12  Jur.  784 ;  17  L.  J.,  Ch.  440.)  By  a  wUl  dated  in  1795,  an 
estate  was  devised  to  A.  for  life,  with  remainder  to  B.  The  estate  was 
purchased  by  a  railway  company,  and  tbe  purchase-money  was  paid  into 
conrt  and  invested.  Upon  the  death  of  A.  it  was  held,  that  the  money  in 
court  could  not  be  considered  as  land  for  the  purpose  of  11  Geo.  2,  c.  19,. 
8.  15 ;  and  that,  therefore,  A.'s  executors  took  no  part  of  the  dividend 
becoming  payable  after  his  decease.  {Be  Longvsorth*t  Estate,  1  K.  &  J.  1.) 
Where  a  sum  of  stock,  the  produce  of  lands  belonging  to  ui  ecclesiastical 
corporation,  was  standing  in  court  for  the  benefit  of  successive  incumbents, 
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it  was  held,  on  a  petition  by  the  incambent  for  the  time  being  for  tiie 
pftyment  of  accomalations  of  dividends,  that  the  case  was  not  within 
11  Geo.  2,  c.  19,  s.  16,  or  the  4  &  5  Will.  4,  c.  22,  and  that  there  was  no 
apportionment  between  the  saccessiye  incambents.  {Ex  parte  Ths  BUkop 
of  London,  9  L.  T.,  N.  S.  606;  3  N.  R.  246.)  And  where  lands,  snbject 
to  a  settlement  made  in  1829,  were  taken  by  a  company  nnder  the  Lands 
Clauses  Act,  and  the  dividends  ordered  to  be  paid  to  a  tenant  for  life,  it 
was  held  that  the  dividends  were  not  apportionable,  whatever  were  the 
natnre  and  date  of  the  leases  nnder  which  uie  lands  were  held  by  the  tenants 
{Re  Lamton  Estates,  L.  R,  3  £q.  469.) 

On  the  other  hand,  where  a  widow  bocame  entitled  to  her  dower,  after 
which  the  lands  were  taken  compulsorily  by  a  public  board,  and  one-third 
of  the  pnrchase-money  paid  into  coort,  invested,  and  carried  over  to  a 
separate  account  to  answer  the  dower ;  it  was  held,  that  the  widow's  estate 
was  entitled  to  an  apportioned  part  of  the  dividends  which  accrued  due  after 
her  death.  Lord  Momilliff  m.  R.,  said,  that  he  must  treat  the  money 
exactly  in  the  same  manner  as  if  it  had  been  land.  {Harrop  v.  WUson, 
84  Beav.  166.) 

Where  leases  mdde  by  a  tenant  for  life  determine  on  his  death,  the  lessee 
can  hold  until  the  expiration  of  the  current  year  nnder  14  &  15  Vict,  c  25y 
8.  1,  which  is  as  follows:  —Where  the  lease  or  tenancy  of  any  farm  or  lands 
held  by  a  tenant  at  rack-rent  shall  determine  by  the  death  or  cesser  of  tha 
estate  of  any  landlord  entitled  for  his  life  or  for  any  other  uncertain  interest, 
instead  of  claims  to  emblements,  the  tenant  shall  continue  to  hold  and  occupy 
such  farm  or  lands  until  the  expiration  of  the  then  current  year  of  his  tenancy, 
and  shall  then  quit  upon  the  terms  of  his  lease  or  holding  in  the  same  manner 
as  if  such  lease  or  tenancy  were  then  determined  by  efi9uxion  of  time  or  other 
lawful  means  duriug  the  continuance  of  his  landlord's  estate ;  and  the  soc- 
ceeding  landlord  or  owner  shall  be  entitled  to  recover  and  receive  of  the 
tenant,  in  the  same  manner  as  bis  predecessor  or  such  tenant's  lessor  oonld 
have  done  if  he  had  been  living  or  had  continued  the  landlord  or  lessor,  a  fair 
proportion  of  the  rent  for  the  period  which  may  have  elapsed  from  the  day 
of  the  death  or  cesser  of  the  estate  of  such  predecessor  or  lessor  to  the  time  of 
the  tenant  so  quitting;  and  the  succeeding  landlord  or  owner  and  the  tenant 
respectively  shall,  as  between  themselves  and  as  against  each  oUier,  be 
entitled  to  all  the  benefits  and  advantages,  and  be  subject  to  the  terms,  con- 
ditions and  restrictions  to  which  the  preceding  landlord  or  lessor  and  snch 
tenant  respectively  would  have  been  entitled  and  subject  in  case  the  lease 
or  tenancy  had  determined  in  manner  aforesaid,  at  the  expiration  of  soch 
current  year :  provided  always,  that  no  notice  to  quit  shall  be  necessary  or 
required  by  or  from  either  party  to  determine  any  such  holding  and  occn- 
pation  as  liforesaid. 

The  act  4  &  5  Will.  4  extends  to  Scotland.  {Ibrdyee  t.  Brydges, 
1  H.  L.  Ca.  1 ;  11  Jnr.  157.)  A  Scotch  tenant  in  tail,  thongh  in  legal 
contemplation  an  owner  or  fiar,  is  nevertheless  within  this  act.  Lord 
CranTcorth,  C,  had  no  doubt  that  the  statute  applies  to  a  tenant  in  taU. 
The  evil  prior  to  this  statute  was,  that  if  the  tenant  in  tail  died  indebted 
and  the  rents  were  nearly  accruing  due,  all  those  accruing  rents  would  go 
to  the  successor.  To  remedy  that  evil  the  statute  was  passed.  {BaiUie  v. 
LockJiart,  2  Macq.  H.  L.  268.) 

The  Irish  Act,  23  &  24  Geo.  8,  c.  46,  provided  for  the  leooveiy  of  a 
proportion  of  rent,  in  every  case  where  by  the  determination  of  the  estate 
of  the  tenant  for  life,  or  Uie  failure  of  the  interest  granted,  there  was  no 
person  who  could  recover.  {Swan  v.  Bookey,  4  Ir.  C.  L.  R.  582.  See  also 
as  to  this  statute,  Persse  v.  Persse,  Ale.  &  Nap.  35;  Kennan  v.  Brennan^ 
7  Ir.  C.  L.  R.  268;  Be  Alexander,  4  Ir.  Ch.  R.  257.)  The  Irish  Act, 
23  &  24  Geo.  3,  c.  46,  and  the  act  4  &  5  Will.  4,  c.  22  (so  far  as  it  affects 
the  relation  of  landlord  and  tenant  in  Ireland) ;  and  the  act  14  &  15  Vict 
c.  25,  s.  1  (so  far  as  it  affects  Ireland),  have  been  repealed  by  s.  104  c^ 
28  &  24  Vict.  c.  154,  by  which  act  fresh  provisions  for  the  appcnctioniQent 
of  rent  in  Ireland  were  made. 
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2l  From  and  aflter  the  passine  of  this  act,  all  rents  service  au  wnto,  annni- 
reserved  on  any  lease  by  a  tenant  in  fee  or  for  any  life*  interest,  pajmenu  coming 
or  by  any  lease  granted  under  any  power  (and  which  leases  JJSo^^lSomD- 
shall  have  been  granted  afler  the  passing  of  this  actX  and  all  portioned; 
rents  charge  and  other  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  all  other  payments  of  every  de- 
scription, in  the  United  Kingdom  of  Great  Britain  and  Ireland, 
made  payable  or  comiug  due  at  fixed  periods  under  any  instru- 
ment that  shall  be  executed  after  the  passing  of  this  act  (or 
being  a  will  or  testamentary  instrument)  that  shall  come  into 
operation  after  the  passing  of  this  act  (6),  shall  be  apportioned 
so  and  in  such  manner  that  on  the  death  of  any  person  inte- 
rested in  any  such  rents,  annuities,  pensions,  dividends,  moduses, 
compositions  or  other  payments  as  aforesaid,  or  in  the  estate, 
fund,  office,  or  benefice  from  or  in  respect  of  which  the  same 
shall  be  issuing  or  derived,  or  on  the  determination  by  any 
other  means  whatsoever  of  the  interest  of  any  such  person  (c), 
he  or  she,  and  his  or  her  executors,  administrators  or  assigns, 
shall  be  entitled  to  a  proportion  of  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions  and  other  payments,  accord- 
ing to  the  time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  all  just  allowances  and  de-  mi^ect  to  all  jost 
ductions  in  respect  of  charges  on  such  rents,  annuities,  pensions,  *«""<'"«* 
dividends,  moduses,  compositions  and  other  payments  being 
made;  and  that  every  such  person,  his  or  her  executors,  ad-  Bmnedies for ob- 
ministrators  and  assigns,  shall  have  such  and  the  same  remedies  ttonedpia^^''^^ 
at  law  and  in  equity  for  recovering  such  apportioned  parts  of 
the  said  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions and  other  payments,  when  the  entire  portion  of  which 
such  apportioned  parts  shall  form  part  shall  become  due  and 
payable,  and  not  before,  as  he,  she  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions  and  other  payments,  if 
entitlecl  thereto,  but  so  that  persons  liable  to  pay  rents  reserved 
by  any  lease  or  demise,  and  the  lands,  tenements  and  heredita- 
ments comprised  therein,  shall  not  be  resorted  to  for  such  appor- 
tioned parts  specifically  as  aforesaid,  but  the  entire  rents  of 
which  such  portions  shall  form  a  part  shall  be  received  and  re- 
covered by  the  person  or  persons  who  if  this  act  had  not  passed 
would  have  been  entitled  to  such  entire  rents;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 
entitled  to  the  same  under  this  act  in  any  action  or  suit  at  law 
or  in  equity. 

*  Sic,  Bed  qtuBre  Us$, 

{b)  In  all  cases  of  apportionment  occnrring  after  the  Ist  August,  1870, 
reference  mast  be  made  to  33  &  34  Vict.  c.  35  (^post).  The  following  note 
refers  to  the  law  before  that  date. 
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A  lunatic's  estates,  of  which  he  was  seised  in  fee,  were  let  hj  parol 
agreement  from  year  to  ^ear,  the  rents  payable  half-yearly  at  Lady-da^  and 
Michaelmas.  The  lunatic  died  in  June :  it  was  held,  that  the  proportion  of 
the  half-year's  rents  from  the  last  Lady-day  before  the  lunatic's  death  up 
to  the  day  of  his  death,  was  not  apportionable  under  this  statute.  Jjcxd 
Cottenham^  C,  was  of  opinion  that  the  statute  does  not  apply  to  this  case. 
First,  it  enumerates  the  most  worthy  subject,  namely,  rents  service,  that  is, 
rents  reserved  under  leases ;  then  it  proceeds  to  give  an  enumeration  of 
various  other  subjects,  concluding  with  a  general  clause,  large  enough  to 
embrace  every  kind  of  payment  coming  due  at  fixed  periods ;  and  it  requires 
that  they  should  be  under  an  instrument  executed  after  the  passing  of  the 
act.  But  there  was  no  intention  on  the  part  of  the  legislature  to  make  any 
distinction  between  the  several  matters  which  are  the  subject  of  the  enact> 
ment,  as  to  whether  the  pavments  should  or  should  not  be  under  an  instru- 
ment in  writing.  Even  in  tne  case  of  the  least  worthy  of  the  subject-matters 
which  the  section  enumerates,  it  was  intended  that  the  instrument  creating 
or  evidencing  the  payment  should  be  in  writing ;  and  ii  fortiori,  that  was  so 
as  to  the  most  worthy,  the  only  question  being  as  to  the  time  at  which  the 
instrument  was  to  be  executed.  (Be  Markhy,  4  M.  &  Cr.  484;  3  Jur. 
767;  and  see  Cattley  v.  Arnold,  IJ.  &  H.  660;  MilU  v.  Trumper,  L,  K., 
4  Ch.  320.) 

This  act  applies  to  all  cases  where  either  the  lease  reserving  the  rent,  or 
the  instrument  creating  the  life  interest  in  it,  has  been  executed  since  the 
passing  of  the  statute.  Rent  reserved  by  a  lease  gpranted  after  the  act,  under 
a  power  in  a  settlement  executed  before  the  act,  was  held  to  be  apportionable 
between  the  executors  of  the  tenant  for  life  under  the  settlement  and 
the  remainderman.  {Plummer  v.  mtiteley,  Johns.  685;  6  Jur.,  N.  S. 
1416;  29  L.  J.,  Ch.  247.)  Wood,  V.-C,  said  he  considered  that  the  first 
branch  of  the  commencement  of  the  2nd  section  of  this  act  refers  to  two 
classes  of  subjects,  to  each  of  which  the  enacting  words  are  applicable ;  that 
in  fact  the  section  must  be  read  thus :  in  the  first  place,  that  after  the  pass- 
ing of  the  act  all  rents  reserved  by  tenants  in  fee  or  for  life,  or  by  donees  of 
powers  of  leasing,  such  leases  being  granted  after  the  passing  of  the  act, 
shall  be  apportioned ;  and  in  the  next  place,  that  all  other  rent-chaiges  and 
other  rente,  &c.,  made  payable  or  coming  due  at  fixed  periods  under  an  in- 
strument executed  after  the  passing  of  the  act,  shall  also  be  apportioned. 
According  to  this  construction,  the  K>rmer  portion  of  the  section  provides  for 
intereste  existing  at  the  passing  of  the  act,  whilst  the  latter  looks  to  and 
provides  for  the  future.  Wood,  V.-C,  thought  that  this  was  a  rational  inter- 
pretation of  the  statute,  and  although  open  to  the  objection  that  to  a  certain 
extent  it  renders  the  statute  ex  post  facto  legislation,  he  thought  it  must 
have  been  the  ground  upon  which  Lock  v.  De  Burgh  (post)  was  decided ; 
he  therefore  followed  that  decision  in  deciding  tne  present  case,  and  de- 
clared, that  the  rente  in  question  ought  to  be  apportioned.  (Plumffter  y. 
Whiteley,  Johns.  586 ;  5  Jur.,  N.  S.  1416.) 

Certain  real  estates  were  settled  by  deeds,  dated  in  1828,  upon  A.  B.  for 
life,  with  remainder  over,  and  a  power  of  leasing  for  twenty-one  years  was 
given  to  the  tenant  for  life.  After  the  passing  of  this  act  A.  B.  exercised 
as  to  some  of  the  estates  his  power  of  leasing,  and  died  in  1849,  between 
two  quarterly  days  of  payment  of  rent :  it  was  held  by  Knight  Bruce, 
Y.-C,  that  dbie  case  was  within  the  act,  and  that  his  personal  representative 
was  entitled  to  a  portion  of  the  rent  which  accrued  between  the  last  day  of 
payment  and  his  death.  (Lock  v.  Be  Burgh,  15  Jur.  961 ;  20  L.  J., 
Ch.  2,  384;  4  De  G.  &  Sm.  470.)  In  FUtcher  v.  Moore  (5  W.  R.  421), 
Kindersley,  V.-C,  came  to  a  decision  opposed  to  Loeh  v.  Be  Burgh;  but 
in  a  subsequent  case,  the  same  judge  said  that  some  of  the  reasoning  in 
Metcher  v.  Moore  could  not  be  supported  consistently  with  the  view  he 
afterwards  took  of  the  act.    (  Wardroper  v.  Outfield,  12  W.  R.  469.) 

The  construction  of  the  act  adopted  by  Wood^  V.-C,  in  Plummcr  y. 
Whiteley,  seems  now  to  be  accepted  in  England.  Where  a  lease  was  granted 
after  the  passing  of  the  act  under  a  power  in  a  settlement  executed  prior  to 
the  act,  Lord  Bomillp,  M.  R.,  held  that  the  rent  reserved  by  the  lease 
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was  apportionable  between  the  tenant  for  life  and  remainderman  under  the 
settlement    (^Llewellyn  y.  Rous^  L.  K.,  2  Eq.  27.) 

Where  under  a  will  which  came  into  operation  before  the  act,  A.  was 
tenant  for  life  of  tithes,  which  after  the  act  were  commuted  for  a  rent- 
charge  under  6  &  7  Will.  4,  c.  71;  it  was  held  by  MalinSy  V.-C,  that  upon 
the  death  of  A.  the  rent-charge  was  apportionable  under  the  act.  {Heas-' 
man  v.  Pearse^  L.  R.,  8  Eq.  699.) 

Where  leases  were  granted  before  the  act,  and  after  the  act  the  lessor 
died  having  deyised  his  real  estates,  including  the  lands  comprised  in  die 
leases  to  trustees  in  trust  to  paj  part  of  the  rents  to  his  widow  for  life,  it 
was  held  that  the  rents  were  apportionable.  (^Knight  y.  JBoughton,  12 
Beay.  812.  See  Swan  v.  Bookey,  4  Ir.  L.  B.,  N.  S.  682.)  Where  a  testatrix, 
under  a  power  of  appointment  dated  in  1821,  appointed  by  will,  dated  in 
1838,  the  dividends  of  certain  stock  to  her  husband  for  life,  with  remainders 
over,  it  was  held  that  the  dividends  must  be  apportioned.  (  Wardroper  y. 
Outfield,  12  W.  R.  458.) 

A  life  estate  in  realty  was  created  by  deed  in  1787.  The  estate  was  sold, 
and  in  1821  invested  in  consols.  The  tenant  for  life  died  in  1841.  It  was 
held,  that  her  executors  were  not  entitled  to  an  apportionment  of  the  divi- 
dends, the  settlement  having  been  made  before  the  act  (Miohell  v. 
Michelle  4  Beav.  469 ;  and  see  Re  Latvton  Estates^  L.  R,  3  Eq.  469.) 

For  the  construction  placed  upon  this  section  by  the  Irish  Courts,  see 
Snsan  v.  Bookey,  4  Ir.  L.  R.,  N.  S.  682,  and  Re  Alexander ^  4  Ir.  Ch.  R. 
266. 

The  question  has  been  raised  whether  the  "  instrument "  referred  to  in 
the  second  part  of  the  first  clause  of  this  section  means  the  instrument 
creating  the  periodical  payments  or  the  instrument  creating  the  life  interest 
therein.  It  seems  that  it  means  the  latter.  {Knight  v.  Bou-ghton,  12 
Beav.  312;  Plummer  v.  WhUeley^  Johns.  685;  Wardroper  v.  Chitfield,  12 
W.  R.  468 ;  but  see  Heasman  v.  Pearse,  L.  R,  8  Eq.  699.^ 

An  order  of  the  Court  of  Chancery  directing  payment  of  dividends  to  a 
tenant  for  life  is  not  an  instrument  within  the  meaning  of  the  act.  (Re 
Zamton  Egtates,  L.  R,,  3  Eq.  469 ;  Jodrell  v.  Jodrell,  L.  R.,  7  Eq.  461.) 
By  a  will,  which  came  into  operation  after  the  act,  real  estate  was  devised 
to  A.  for  life,  subject  to  impeachment  for  waste,  with  remainder  to  B.  for 
life  without  impeachment  for  waste,  with  remainders  over.  With  the 
sanction  of  the  court,  timber  on  the  estate  was  cut  down  and  sold,  and  the 
proceeds  of  sale  invested,  and  the  dividends  were  ordered  to  be  paid  to  A. 
during  his  life.  It  was  held,  that  upon  A.'s  death  the  dividends  were  not 
apportionable.    {Jodrell  v.  Jodrell,  L.  R.,  7  Eq.  461.) 

Where  in  1838  a  lease  was  granted  which  expired  on  the  23rd  Nov.  1860, 
-and  in  1843  the  defendant  agreed  to  purchase  the  lease  and  pay  an  annual 
rent  of  4002.,  payable  quarterly  in  March,  June,  September,  and  December, 
it  was  held,  that  (the  case  not  being  within  the  Apportionment  Acts),  the 
defendant  was  not  bound  to  pay  an  apportionment  of  the  rent  from  the 
29th  Sept  to  the  23rd  Nov.  1860.    {Peert  v.  Sne^d,  17  Beav.  151.) 

The  provisions  of  this  act  have  been  extended  to  all  rent-charges  payable 
under  4  &  5  Vict  c.  36.    (4  &  6  Vict  a  36,  s.  50.) 

This  act  only  applies  to  rents  reserved  at  fixed  periods,  and  does  not 
apply  to  royalties  in  the  nature  of  rents  payable  at  uncertain  periods,  such 
as  royalties  payable  upon  the  selling  of  ore  from  a  mine'.  {St.  Aubyn  y. 
Se,  Aubyn,  1  Dr.  &  Sm,  611.) 

The  salary  of  an  auditor  and  superintending  manager  of  an  estate,  hold- 
ing ofiSce  during  the  joint  lives  of  the  employer  and  himself,  is  not  appor- 
iionable  under  this  section.    (Lomndes  v.  Stamford,  18  Q.  B.  426.) 

Interest  on  money  secured  on  bond  was,  according  to  the  old  law,  con- 
sidered as  accruing  de  die  in  diem,  and  though  the  condition  of  the  bond 
reserved  it  half-yearly,  it  was  apportioned.  (Banner  v.  Lowe,  13  Ves. 
136.)  The  interest  of  money  secured  on  mortgage,  although  reserved 
half-yearly,  was  considered  as  accruing  from  day  to  day  and  not  in  the 
nature  of  rent :  and  on  the  death  of  a  person  entitled  to  the  interest  for 
life,  the  current  interest  was  apportioned  between  his  executors  and  the 
remainderman.    {Edmards  y.  Coimtess  of  Warn^lch,  2  P.  W.  161.)    And 
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4^6  Will,  i,    it  has  been  held  that  interest  parable  on  oonpons  to  debentures,  though 
e,  22,  «.  2.       payable  half-yearly,  accrues  doe  de  die  in  diem,  and  is  therefore  snbject  to 

— '- apportionment    (Re  Bogert"  Tmsti,  1  Dr.  &  Sm.  338.)     Bat  interest 

given  by  a  will,  in  the  nature  of  an  annuity,  was  not  apportioned  in  farour 
of  the  executor  of  the  tenant  for  life.  {IVanki  v.  Noblc^  12  Ves.  484.) 
The  half-yearly  interest  on  a  share  in  a  loan  to  the  East  India  Compan j, 
redeemable  after  a  certain  period  at  the  option  of  the  Company,  but  not  at 
that  of  the  creditor,  was  held  to  be  in  the  nature  of  an  annuity  and  not  of 
interest,  and  therefore  not  to  be  apportionable  between  tenant  for  life  and 
remainderman.    (  Warden  y.  Ashbvrner,  2  De  G.  &  Sm.  366.) 

Annoltlca  Though  annuities  wore  not  apportionable  before  this  act,  yet  in  equity 

the  maintenance  of  infants  was  always  apportioned  up  to  the  day  of  their 
deaths,  because  it  would  be  difficult  for  them  to  find  credit  for  neceaaaries, 
if  the  payment  depended  on  their  Hying  to  the  end  of  the  quarter.  (J9tfy 
y.  Palmer,  2  P.  Wms.  501 ;  Eeyniih  y.  Martin,  3  Atk.  330.)  An  annuitir 
was  given  for  maintenance,  and  charged  upon  land  for  a  certain  time,  which 
ceased  before  the  time  of  the  year  at  which  the  annuity  was  payable :  the 
annuitant  was  held  entitled  to  an  apportioned  part  of  such  annuity  for  thA 
time  between  the  last  payment  and  the  cessation  of  the  charge.  ( Sheppard 
v.  Wilson,  4  Hare,  395.  See  Longmore  v.  Eleum,  2  Y.  &  Coll.  C.  C.  363.) 
And  upon  the  same  principle,  an  annuity  secured  by  bond  for  the  separate 
maintenance  of  9k  feme  covert,  where  the  quarterly  paymente  were  not  made 
in  advance  by  way  of  maintenance  for  the  ensuing  quarter,  but  payable  at 
the  end  of  each  quarter,  was  apportioned  at  the  death  of  the  wife.  {Howell 
y.  Har^oHh,  Bl.  R.  101&  See  16  Q.  B.  362,  368.)  But  an  annuity  given 
by  will  to  a  married  lady,  living  with  and  maintained  by  her  husband,  for 
her  separate  use,  payable  half-yearly,  was  not  apportioned.  (Anderton  y. 
Dmyer,  1  Sch.  &  Lef.  301.)  Independently  of  4  ^  5  Will.  4,  c.  22,  annuities 
were  not  apportionable  unless  granted  for  the  maintenance  of  infants  or 
married  women  living  separate  from  their  husbands.  (^Leathley  y.  French^ 
8  Ir.  Ch.  R.  401.) 

When  the  master  of  a  charitable  corporation  was  to  receive  the  income 
for  the  support  and  maintenance  of  himself  and  five  poor  persons,  it  was 
held  that  the  income  was  apportionable  between  the  new  master  and  Uie 
representatives  of  the  deceased  master.  (Att.-Gen,  y.  Smythiet,  16  Beav. 
885.) 

Where  a  bond  expressed  that  an  annuity  was  to  be  paid  on  the  four 
usual  quarter  days,  and  the  annuity  was  charged  by  the  will  of  the  obligor 
on  his  realty  in  aid  of  his  personalty,  an  order  was  made  for  the  payment 
of  the  annuity  oat  of  a  fund  in  court  half-yearly  at  Midsummer  and 
Christmas.  The  annuitant  died  between  Lady-day  and  Midsummer,  and 
her  representatives  obteined  an  order  for  payment  of  the  quarter  to  Lady* 
day.    (  Webb  v.  Shaftesbury,  11  Ves.  361.) 

King  William  the  Fourth,  by  indenture,  in  pursuance  of  the  stat  1  &  2 
Will.  4,  c.  11,  granted  to  trustees,  for  his  consort,  Queen  Adelaide,  an 
annuity  of  100,000/.,  to  commence  on  the.  decease  of  his  Majesty,  and 
*'  continue,"  «  during  the  natural  life  of  her  Majesty,*'  payable  out  of  the 
consolidated  fund,  **  at  the  four  most  usual  days  of  payment  in  the  year  (that 
is  to  say),  the  31  st  March,  30th  June,  30th  September  and  Slst  of  December, 
by  even  and  equal  portions,  the  first  payment  thereof  to  be  made  at  such  of 
the  said  days  as  shall  first  and  next  happen  after  the  decease  of  his  Majesty 
in  case  her  Majesty  should  survive  him."  His  Majesty  died  on  the  20th 
June,  1837,  and  on  the  30th  of  June,  the  trustees  received  a  full  quarter's 

Eayment  of  25,000/.  Her  Majesty  died  on  2nd  December,  1849.  It  was 
eld,  that  the  annuity  was  not  apportionable ;  and  Lord  CampbeU,  C.  J., 
observed, ''  Were  it  an  annuity  granted  in  similar  terms  between  subject 
and  subject,  we  conceive  there  can  be  no  doubt  upon  the  subject,  and  there 
certeiuly  would  have  been  no  apportionment  either  in  the  first  quarter  or 
the  last."  {Reg.  v.  Lords  of  the  Treasury^  16  Q.  B.  357,  see  pp.  362, 
368.) 

Where  an  annuity  was  granted  to  A.,  during  the  joint  lives  of  B.  and  C, 
eharged  upon  the  lands  of  Blackacre,  and  pay&le  by  two  equal  portions,  on 
the  1st  of  May  and  1st  of  November  in  each  year,  upon  trust  to  pay  the 
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same  to  B.  daring  the  joint  lives  of  B.  and  C,  and  then  to  C.  if  she  snr-  4  <^  6  WilL  4, 
Tired :  it  was  held,  that  C.  having  saryiyed  B.  and  died  on  the  morning  of      o.  22,  #.  2. 

the  Ist  May,  was  entitled  to  the  entire  sum  due  upon  that  day.    (RoHnson  

V.  Bohinton,  2.1r.  L.  R.,  N.  S.  370.) 

A  tenant  for  life  granted  a  rent-charge,  chargeable  on  lands,  for  the  life 
of  the  grantor,  provided  the  grantee  should  so  long  live,  with  a  power  of 
distress  and  a  covenant  for  further  assurance,  to  a  relative  as  a  suitable  pro- 
rision  for  her,  yrith  an  apportionment  clause  in  the  event  of  the  death  of  the 
grantee  between  two  days  of  payment.  The  grantor  died  between  the  days 
of  payment,  leaving  the  grantee  surviving :  it  was  held,  first,  that,  inde- 
pendently of  this  act,  there  could  be  no  apportionment.  {Leatkley  v.  French, 
8  Ir.  Chanc  Bep.  401.)  Secondly,  that  the  court  could  not  imply  an  inten^ 
tion  that  there  should'  be  an  apportionment  on  the  death  of  the  grantor, 
having  regard  to  the  express  apportionment  clause  on  the  death  of  the 
grantee  in  the  lifetime  of  the  grantor.    {Ih.) 

Where  a  testator  gave  an  annuity  for  life  and  another  for  twenty-one 
years,  both  payable  on  the  usual  quarter  days :  it  was  held,  that  a  propor- 
tional part  of  both  the  annuities  was  payable  on  the  first  quarter  day  after 
his  death.    (  Williams  v.  WiUony  5  N.  B.  267.) 

It  has  been  doubted  whether  an  annuity  payable  on  certain  days,  as  half-  Whether  the  pay- 
yearly  or  quarterly,  determinable  on  the  death  of  the  grantor,  would  come  ™®^°VJJJ  ^®  * 
withm  this  act,  which  enables  the  annuitant  to  recover  the  apportioned  *>'*"*^°"*  ®"®' 
parts, ''  when  the  entire  portions  of  which  such  apportioned  parts  form 
part  shall  heoeme  due  and  payable  "  because  if  the  annuity  ceased  by  the 
death  of  the  grantor  on  any  other  day  than  that  appointed  for  payment, 
the  entire  portion  would  never  become  payable.    It  was,  therefore,  recom- 
mended that  the  usual  apportionment  clause  in  the  grant  of  such  an  annuity 
should  be  retained.    (9  Jarman's  Free.  578,  n.)    Lord  Campbell,  C.  J., 
observed,  the  words  in  italics  contemplate  ''a  case  where  the  party  who  has 
to  pay  will  have  to  pay  for  the  whole  period  to  some  one,  and  not  a  case 
where  the  payment  entirely  ceases  with  the  determination  of  the  interest  of 
the  person  receiving  the  apportionment,  and  where  the  entire  portion  of 
which  this  forms  a  part  never  does  become  due  or  payable."    {Lowndes  r. 
Harl  of  Stamford  and  Warrington,  18  Q.  B.  439.) 

A  testator,  who  died  in  August,  1834,  after  directing  a  fund  to  be  formed, 
by  investing  the  rents  of  his  estates  in  the  purchase  of  bank  annuities, 
charged  it  with  the  payment  of  150Z.  a-year  to  his  wife  during  her  life :  it 
was  held,  that,  though  the  150/.  was  not  a  continuing  payment,  the  executors 
of  the  wi^e,  who  outlived  the  testator  between  seven  and  eight  years,  were 
entitled  to  a  proportionate  part  of  the  150Z.  a-year  for  the  interval  between 
the  death  of  the  wife  and  the  last  preceding  yearly  day  of  payment  The 
act  creates  an  apportionment ;  but  the  time  for  making  it  does  not  arrive 
until  anotiier  dividend  becomes  due.  {Carter  v.  Taggart,  16  Sim.  447.) 
A  testator  gave  an  annuity  to  A.  B.  for  life,  no  period  of  payment  being 
mentioned.  Under  the  decree  of  the  Court  of  Chancery  the  first  payment 
was  directed  to  be  made  at  the  expiration  of  one  year  after  the  testator's 
death.  The  annuitant  died  eight  days  before  the  end'of  the  year.  It  was 
held,  that  the  annuity  must  be  apportioned,  although  it  was  not  continued 
to  any  other  person  after  the  deatiii  of  the  annuitant  (Trimmer  v.  Danbg, 
28  L.  J.,  Ch.  979 ;  2  W.  R.  380.) 

This  decision  has  been  followed  in  Ireland,  where  a  terminable  annuity 
has  been  held  to  be  apportionable  undw  this  act  {Sutton  t.  Ennis,  18  W.  B. 
882;  LB.,  4  £q.  326.) 

Before  the  passinji^  of  this  act,  if  a  testator  was  entitled  to  the  dividends  Dividends 
of  stock  in  the  pubhc  funds  for  his  life,  and  he  died  between  the  two  days 
when  they  were  due,  his  executors  could  not  claim  any  apportionment,  but 
the  whole  half-year's  dividend  went  to  the  remainderman.  {Rashleigh  v. 
Matter,  3  Br.  C.  C.  99$  Pearly  v.  Smith,  3  Atk.  260;  Sherrard  v. 
Sherrard,  3  Atk.  502;  Wilson  v.  JIarman,  2  Yes.  672;  Amb.  279.)  But 
where  a  tenant  for  life  of  stock  died  on  the  day  on  which  a  half-year's 
dividend  became  due,  it  was  held,  that  the  dividend  belonged  to  his  estate. 
{Paton  ▼.  Sheppwrd,  10  Sim.  186.) 

Dividends  out  of  profits,  from  time  to  time  declared  by  a  commerci^ 


this  Mctton. 
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iJtB  Will,  4  oompanj  are  apportionable  nnder  this  act.  Bat  a  single  BQm  of  monej,  to 
0  22  t.  2,*    ^  diTided  among  the  shareholders,  is  not  so  apportionable.    (^Hartley  t. 

— '  AlUn,  27  L.  J.,  Ch.  621 ;  6  W.  R.  407.)  For  the  pnrpoee  of  apportionment. 

a  diyidend  is  to  be  taken  as  payable  on  the  day  on  which  it  is  actnallj 
jMiyable,  and  not  on  the  last  day  of  the  period  daring  which  it  was  earned. 

Diyidends  declai«d  by  joint  stock  companies  snbject  to  the  Companies 
Clauses  Consolidation  Act  are  not  within  this  act  Bat  in  a  company 
carried  on  nnder  a  deed  of  settlement  and  bye-laws,  directing  that  the 
profits  shonld  be  divided  half-yearly,  sach  diyidends  to  be  paid  in  two 
specified  months ;  it  was  held,  that  soch  dividends  were  apportionable 
under  the  act  with  reference  to  the  days  on  which  they  were  made  payable. 
{Re  MaxwelVt  Tnuts,  1  H.  &  M.  610.) 
DetflrmlnaUon  of  (0)  A  testator  devised  his  real  estates  in  strict  settlement,  with  power  for  his 
lliSlfl?*!!!!?*'         trnstees  daring  the  minority  of  any,  tenant  for  life  to  receive  (he  rents  and 

thereoat  apply  an  annnal  sam  towards  the  maintenance  of  sach  minor,  and 
invest  and  accamulate  the  sorplns,  and  stand  possessed  of  the  investments 
upon  certain  trusts.  It  was  held,  Uiat  on  a  tenant  for  life  attaining  twenty- 
one  the  rents  of  the  real  estate  and  the  dividends  on  the  investments  were 
apportionable.  (Shipperdson  y.  Tower,  8  Jar.  485;  approved  in  (Tlive  t. 
Clive,  L.  R.,  7  Ch.  433.) 

A.  by  will  directed  that,  for  twenty-one  years  next  after  his  death,  his 
trustees  should  receive  and  accamalate  the  rents  and  profits  of  his  real 
estate,  and  apply  them  towards  payment  of  his  debts  and  legacies,  and,  snb- 
ject to  that  term,  he  gave  the  beneficial  interest  in  the  income  of  his  estate 
to  B.  for  life:  it  was  held,  under  this  act,  that  the  rent  which  fell  due  after 
the  expiration  of  the  twenty-one  years  must  be  apportioned  between  those 
beneficially  interested  in  the  accumulations  and  the  tenant  for  life,  who  was 
entitled  on  the  expiration  of  the  term.  (St.  Aubyn  v.  St,  Auhyn^  1  Dr.  & 
8m.  611.)  This  decision  in  sabstance  came  to  this,  that  wherever  a  person 
is  in  receipt  of  rents  and  profits  and  any  change  takes  place  whereby  that 
person's  interest  ceases  or  is  altered,  and  another  interest  begins,  or  a  change 
of  interest  takes  place,  then  an  apportionment  must  be  made.  (Per  Baean^ 
V.-C.,  Donaldson  v.  Donaldson,  L.  R.,  10  Eq.  639.) 

Where  a  testator  gave  the  residue  of  his  real  and  personal  estate  to 
trustees  upon  trust  to  receive  and  accumulate  the  rents  and  profits  till  his 
nephew  should  attain  twentv-one,  when  he  was  to  be  put  into  possession  of 
the  estate  for  life,  it  was  held  that  there  must  be  an  apportionment  of  the 
rents  up  to  the  period  of  the  tenant  for  life  attaining  twenty-one.  (  Wheeler 
V.  Tootel,  L.  R.,  8  E<^.  571.) 

A  testator,  who  died  in  May,  1835,  directed  his  executors  to  apply  a 
competent  part  of  the  interest  of  a  fund  towards  the  maintenance  and  edn* 
cation  of  the  testator's  son  during  his  minority,  and  to  accumulate  the  rest; 
and,  after  his  attaining  twenty-one,  to  apply  a  moiety  of  the  dividends  for  his 
support  till  he  attained  twenty-five,  and  to  transfer  the  fund  at  twenty-five, 
with  a  gift  over  if  he  died  between  twenty-one  and  twenty-five.  The  son 
attained  twenty-one  between  the  periods  of  payment  of  the  half-yearly  divi- 
dends. It  was  held,  that  there  should  be  no  apportionment,  and  that  he 
was  entitled  to  the  whole  half-yearly  dividends  received  after  he  came  of 
age.  {Campbell  v.  Campbell,  7  Beav.  482.)  But  where  a  settlor  assigned 
securities  to  trustees  upon  trnst  after  his  own  death  during  the  minority  of 
A.  to  pay  part  of  the  income  for  the  maintenance  of  A. ;  and  when  A. 
attained  twenty-one  and  thenceforth  until  he  should  attain  thirty,  to  pay  to 
A.  out  of  the  income  an  annual  sum  not  exceeding  5,0002.,  and  accumulato 
the  surplus,  and  hold  the  accumulations  upon  the  trusts  thereinafter  declared 
of  the  fund:  and  when  A.  should  have  attained  thirty,  to  hold  the  funds 
and  the  annual  produce  thereof  upon  trust  to  pay  unto  and  permit  A.  and 
his  assigns  to  receive  the  whole  of  the  dividends,  &c.,  during  his  life,  with 
limitations  over.  It  was  held,  that  upon  A.  attaining  thirty,  the  current 
diyidends  were  apportionable.  {Donaldson  v.  Donaldson,  L.  R,  10  £q. 
635.) 

It  was  said  by  Coleridge,  J.,  that  the  act  4  &  6  Will.  4,  c  22,  cannot 
apply  to  a  person  who  has  chosen  to  come  in  and  determine  his  right  to 
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receive  rents.    {OltUrthaw  ▼.  £r^2^,  12  Ad.  &  £11.  590.)    A.,  in  1886,  let   iJ^&  WUl.  4, 
certain  land  to  B.  under  a  bnilding  agreement ;  the  rent  was  to  commence      e.  22,  «,  2. 

at  Christmas,  1838,  and  A.  was  to  haye  a  right  of  re-entry  in  case  of  non-  • 

performance  on  the  part  of  B.  A.  availed  himself  of  this  right  of  re-entrj, 
and  brought  an  ejectment,  laying  the  demise  on  the  1st  January,  1839. 
In  September,  1838,  he  had  re-let  the  land  to  C.  at  a  rent  to  commence  in. 
1840,  which  was  equivalent  in  amount  to  that  provided  for  by  the  first 
agreement.  In  an  action  by  A.  for  breaking  the  first  agreement,  it  was 
held,  that  the  demise  in  the  ejectment  was  to  be  taken  as  the  date  of  the 
re-entry  by  A.,  and  that  he  was  not  entitled  to  that  portion  of  the  rent 
between  uie  previous  Christmas  and  that  day,  under  the  provisions  of  this 
statute.    ( Olderthaw  v.  Holt,  12  Ad.  &  Ell.  590 ;  see  Packer  v.  Oibbins, 

1  Q.  B.  421.) 

This  statute  applies  to  cases  in  which  the  interest  of  the  person  interested  No  apportion- 
in  such  rents  and  payments  is  terminated  by  his  death,  or  by  the  death  of  in^t  between 
another  person;  but  does  not  apply  to  the  case  of  a  tenant  in  fee,  or  provide  JJJi^JtSivSof 
for  apportionment  of  rent  between  the  real  and  personal  representative  of  penon  whose 
such  person  whose  interest  is  not  terminated  at  his  death.    {Browne  v.  interest  does  not 
Amyetty  3  Hare,  173;  13  L.  J.  (N.  S.)  Ch.  232.)    It  was  urged  against  Jg^^®*' 
this  construction  of  the  act,  that  one  consequence  would  be,  that  where 
tenant  in  fee  simple  devised  to  one  as  tenant  for  life,  the  devisee  for  life 
would  take  the  entire  periodical  rent  due  at  the  first  day  of  payment  after 
the  commencement  of  his  estate,  and  his  proportionable  share  up  to  the  day 
of  the  determination  of  his  life  interest.    The  law  would  operate  in  his 
favour  both  at  the  beginning  and  the  end  of  his  life  estate.  Wigranit  V.-C, 
however,  thought  it  was  not  an  argument  of  any  great  force,  upon  the  con- 
struction of  the  act,  which  did  not  affect  to  control  the  power  of  the  tenant 
in  fee  to  dispose  of  his  estate,  as  between  his  devisees  or  real  and  personal 
representatives,  as  he  may  think  proper.   {Browne  v.  Amyott,  3  Hare,  173, 
see  p.  183.    See  Beer  v.  Beer,  21  L.  J.,  C.  P.  124 ;  16  Jur.  223.) 

Devise  in  trust  for  one  for  life,  remainder  for  his  first  and  other  sons  in 
tail,  remainder  for  testator's  own  right  heirs.  The  devisee  for  life  proved 
to  be  heir  at  law  of  the  testator,  and  died  intestate  and  without  leaving 
issue :  it  was  held,  that  notwithstanding  the  interposition  of  an  estate  tail 
which  might  have  arisen  and  prevented  the  remainder  in  fee  from  vesting 
absolutely,  the  death  of  the  devisee  was  not  a  determination  of  his  interest 
within  the  meaning  of  this  act,  and  therefore  the  rents  were  not  apportion- 
able  between  his  heir  and  his  personal  representative.  {Be  Clulow,  8  Kay 
&  J.  689;  26  L.  J.,  Ch.  513.)  Where  it  can  be  predicated  that  the 
interest  mentioned  in  the  2nd  section  has  been  determmed,  the  rents  and 
other  payments  there  mentioned  shall  be  apportioned ;  but  where  this  can- 
not be  predicated,  the  contest  being  between  the  heir  and  the  executor,  the 
heir  shall  take  the  whole,  and  there  shall  be  no  apportionment,    (id.) 

Exception. 

3.  Provided  always,  and  be  it  enacted,  that  the  provisions  Act  not  to  apply 
herein  contained  shall  not  apply  to  any  case  in  which  it  shall  ^  ««^*«*»  <**«•• 
be  expressly  stipulated  that  no  apportionment  shall  take  place, 
or  to  annual  sums  made  payable  in  policies  of  assurance  of  any 
description  {d), 

{d)  This  statute  requires,  in  order  to  exclude  apportionment,  either  an 
express  direction  that  there  shall  be  none,  or  language  so  express  in  the 
terms  of  the  gift  that  apportionment  is  clearly  impossible  consistently 
with  it.  Inference  from  the  whole  tenor  and  context  of  the  will  is  not 
sufiicient  to  exclude  the  operation  of  the  statute.     {Tyrrell  v.  Clarkj 

2  Drew.  86.) 

As  to  the  apportionment  of  rent-service  and  of  conditions  of  re-entry  in 
certain  cases,  see  note  to  22  &  23  Vict  c.  35,  s.  3  {post).  And  as  to  the 
apportionment  of  rent-charges,  see  the  note  to  22  &  28  Vict.  c.  35,  s.  10 
{post). 
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iJ^6  Will.  4,  No  apportionment  of  income  will  be  made  as  between  tenant  for  life  and 
0,  22,  9.  3.       remainderman  with  reference  to  the  yariation  in  the  price  of  stock,  arising 

from  the  distance  of  a  period  of  sale  or  investment  from  the  last  payment 

Apportionmeot       of  dividend.    (^Scholefield  v.  He^fem,  2  Dr.  Sc  Sm.  173;   lYeman  t. 

Jetweentenant  WhUbread,  L.  R.,  1  Eq.  266.) 

i^inderman?'  ^^®  periodical  payments  of  an  annnity  for  which  a  testator  was  liable, 

were  held  payable  by  the  tenant  for  life  and  remainderman  under  his  will 
in  proportion  to  the  valaes  of  their  respective  interests  in  the  estate ;  the 
property  have  been  unproductive  for  some  years.  (^Yatet  v.  Totes,  28 
Beav.  637.)  See  further  as  to  questions  between  tenants  for  life  and 
remaindermen,  1  Seton,  217  et  seq.,  3rd  ed. ;  Maclaren  v.  Staintoiit  I<.  B*» 
4  E(^.  448 ;  11  Eq.  882.  And  as  to  the  liability  of  tenants  for  life  and 
remamdermen  to  contribute  to  renewals  of  leases  and  admissions  to  copy- 
holds, see  1  Seton,  518,  drd  ed.;  Bradford  v.  Brownjohn,  16  W.  B.  1178. 
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APPORTIONMENT   OF  RENTS   AND  PERIODICAL 

PAYMENTS. 

33  &  34  Victoria,  c.  35. 

An  Act  for  the  better  Apportionment  of  Rents  and  other 
Periodical  Payments.  [Ist  August,  1870.] 

Whereas  rents  and  some  other  periodical  payments  are  not  83  ^  34  Vict, 
at  common  law  apportionable  (like  interest  on  money  lent)  in  o,  35,  s,  1. 
respect  of  time,  and  for  remedy  of  some  of  the  mischiefs  and 
inconveniences  thereby  arising  divers  statutes  have  been  passed 
in  the  eleventh  year  of  the  reign  of  his  late  Majesty  King 
George  the  Second  (chapter  nineteen),  and  in  the  session  of 
Parliament  holden  in  the  fourth  and  fifth  years  of  his  late 
Majesty  King  William  the  Fourth  (chapter  twenty-two),  and  in 
the  session  of  Parliament  held  in  the  sixth  and  seventh  years 
of  his  late  Majesty  King  William  the  Fourth  (chapter  seventy- 
one),  and  in  the  session  of  Parliament  held  in  the  fourteenth 
and  fifteenth  years  of  her  present  Majesty  (chapter  twenty- 
five),  and  in  the  session  of  Parliament  held  in  the  twenty-third 
and  twenty- fourth  years  of  her  present  Majesty  (chapter  one 
hundred  and  fifty-four)  : 

And  whereas  it  is  expedient  to  make  provision  for  the  remedy 
of  all  such  mischiefs  and  inconveniences  : 

Be  it  therefore  enacted  by  the  Queen's  Most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

1,  This  act  may  be  cited  for  all  purposes  as  "  The  Appor-  short  atic 
tionment  Act,  1870." 

2.  From  and  after  the  passing  of  this  act  all  rents,  annul-  Bents  and 
ties,  dividends,  and  other  periodical  payments  in  the  nature  of  j^ts  Sau^bocme 
income  (whether  reserved  or  made  payable  under  an  instrument  ''TjjjY  ^nS  - 
in  writing  or  otherwise)  shall,  like  interest  on  money  lent,  be  able  in  nepect 
considered  as  accruing  from  day  to  day,  and  shall  be  apportion-  ^*  **™®' 

able  in  respect  of  time  accordingly  (a). 

(a)  A  testator  gave  his  residnarj  personal  estate,  with  the  accnmnlations  interest  deter- 
thereof,  to  trustees  in  trust  for  his  two  granddaughters,  their  shares  to  be  mining  on 
vested  at  twenty-one  or  marriage,  the  income  to  be  applied  for  their  ""•"*■«*' 
benefit  daring  minority,  and  the  surplus  accumulated.    He  directed  that 
in  case  either  granddaughter  mamed  under  twenty-one,  the  trustees 
should  settle  her  share  for  her  life  for  her  separate  use,  yriith  remainder  to 
her  children.    Both  granddaughters  married  under  twent  j-one,  one  in  1867, 
the  other  in  November,  1870,  and  in  both  cases  the  income  of  the  share  was 
apportioned  up  to  the  time  of  the  marriage.    ( Clive  v.  dive,  L.  B.,  7  C^ 
438,  see  ante,  p.  562.) 
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Where  a  snm  of  stock  to  which  A.  was  entitled  for  life,  with  renwdnder 
OTer,  ¥ra8  paid  into  coart  in  1849,  and  in  1855  an  order  of  court  was  made 
nnder  which  A.  became  entitled  to  an  annuity  of  lOOZ.  a  year  ont  of  the 
dividends  :  it  was  held,  on  A.'s  death,  that  her  administrator  was  entitled 
nnder  this  act  to  an  apportioned  part  of  the  annoity.  {Re  Tkacker's 
Tnutt,  21  W.  R.  285,  see  antCt  p.  549.) 

The  payments  mentioned  in  sect  2  must  mn  at  fixed  times  from  some 
antecedent  obligation,  and  must  be  in  the  nature  of  income,  that  is  to 
say,  comine  in  from  some  kind  of  investment.  A  testator,  as  to  his 
share  and  interest  in  the  L.  Company,  bequeathed  the  diridends  and  in* 
come  thereof  to  A.  for  life,  and  after  his  death  he  gave  the  said  share 
and  interest  to  his  daughters,  and  his  residue  upon  other  trusts.  Tbe  com- 
pany was  a  private  trading  partnership,  regulated  by  a  deed  of  partnership, 
nnder  which  the  accounts  were  made  up  in  the  January  in  each  year, 
the  profits  of  the  previous  year  ascertained,  and  the  accounts  settled  and 
signed  by  all  the  partners.  The  managing  partner  then  decided  what 
dividend  should  be  paid  to  the  partners,  and  such  dividend  was  paid  by 
instalments  in  the  next  few  montns  :  held,  that  the  payments  of  dividend 
did  not  come  within  the  words  ''dividends  and  other  periodical  pay- 
ments **  in  sect.  2  ;  that  the  company  was  not  a  "  trading  or  other  public 
company  **  within  sect.  5,  and  that  there  was  no  apportionment  under  this 
act  between  A.  and  the  residuary  legatees.  {Jones  v.  Ogle,  L.  R.,  8  Ch. 
192.)  Lord  Selbome  doubted  whether  the  act  could  affect  the  construc- 
tion of  a  will  previously  made,    {lb,) 

Land,  subject  to  a  head-rent,  was  sold  by  the  Landed  Estates  Court  in 
Ireland,  and  tbe  purchase-money  lodged  m  court  After  the  purchase, 
a  half-year's  rent  became  due,  and  the  purchaser  claimed  to  be  repaid 
rent  from  the  last  gale-day  until  the  purchase,  on  the  ground  that  under 
this  act  rent  accrues  de  die  in  diem :  it  was  held,  that  the  rent  was  not 
by  this  act  made  a  charge  on  the  estate  until  the  gale-day,  and  that  the 
purchaser's  contract  really  was  to  get  the  estate  subject  to  all  future  liabilities, 
which  included  the  whole  rent,  payable  on  the  next  gale-day.  {Re  Xeillar's 
Eitate,  I.  R.,  6  Eq.  329.) 

Mr.  Dart  is  of  opinion  that  the  act  4  &  5  Will.  4,  c.  22,  did  not  apply  to 
the  case  of  a  sale.  (V.  &  P.  745,  4th  ed.)  And  it  seems  that  where  a 
conveyance  is  executed  during  the  continuance  of  a  tenancy,  the  pur- 
chaser thereupon  becomes  entitled  to  the  accruing  rents.  {Flight  v.  Bentleyj 
7  Sim.  149  ;  Flinn  v.  Calow,  1  Man.  &  Gr.  589.) 

Where  on  a  sale  of  leaseholds  tbe  conditions  were  that  the  purchaser 
should  have  possession  on  a  certain  day,  "  all  outgoings  up  to  that  day 
being  cleared  by  tbe  vendors :"  it  was  held,  that  the  vendors  wore  bound 
to  pay  an  apportioned  part  of  the  current  rent  up  to  the  specified  date. 
{^Latcet  V.  Gibson,  L.  R.,  1  £q.  135.) 

3.  The  apportioned  part  of  any  such  rent,  annuity,  dividend, 
or  other  payment  shall  be  payable  or  recoverable  in  the  case  of 
a  continuing  rent,  annuity,  or  other  such  payment  when  the 
entire  portion  of  which  such  apportioned  part  shall  form  part 
shall  become  due  and  payable,  and  not  before,  and  in  the  case 
of  a  rent,  annuity,  or  other  such  payment  determined  by  re-> 
entry,  death,  or  otherwise  when  the  next  entire  portion  of  the 
same  would  have  been  payable  if  the  same  had  not  so  deter- 
mined, and  not  before. 

4.  All  persons  and  their  respective  heirs,  executors,  adminis- 
trators, and  assigns,  and  also  the  executors,  administrators,  and 
assigns  respectively  of  persons  whose  interests  determine  with 
their  own  deaths,  shall  have  such  or  the  same  remedies  at 
law  and  in  equity  for  recovering  such  apportioned  parts  as 
aforesaid  when  payable  (allowing  proportionate  parts  of  all 
just  allowances)  as  they  respectively  would  have  had  for  re* 
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covering  such  entire  portions  as  aforesaid  if  entitled  thereto    qq  jf^^  Viet 
respectively  ;  provided  that  persons  liable  to  paj  rents  reserved      o.  35, «.  4. 
out  of  or  charg&d  on  lands  or  other  hereditaments  of  any  tenure,   "    '       ' 
and  the  same  lands  or  other  hereditaments,  shall  not  be  re-  nnits  reserved  in 
sorted  to  for  any  such  apportioned  part  forming  part  of  an  certain  caae*. 
entire  or  continuing  rent  as  aforesaid  specifically,  but  the  entire 
or  continuing  rent,  including  such  apportioned  part,  shall  be 
recovered  and  received  by  the  heir  or  other  person  who,  if  the 
rent  had  not  been  apportionable  under  this  act,  or  otherwise, 
would  have  been  entitled  to  such  entire  or  continuing  rent,  and 
such  apportioned  part  shall  be  recoverable  from  such  heir  or 
other  person  by  the  executors  or  other  parties  entitled  under 
this  act  to  the  same  by  action  at  law  or  suit  in  equity. 

5.   In  the  construction  of  this  act —  Interpretatloo 

The  word  "  rents  "  includes  rent-service,  rent-charge,  and  ®'  '*™** 
rent-seek,  and  also  tithes  and  all  periodical  payments  or 
renderings  in  lieu  of  or  in  the  nature  of  rent  or  tithe. 

The  word  '*  annuities  "  includes  salaries  and  pensions. 

The  word  '^dividends"  includes  (besides  dividends  strictly  so 
called)  all  payments  made  by  the  name  of  dividend,  bonus 
or  otherwise  out  of  the  revenue  of  trading  or  other  public 
companies  (3),  divisible  between  all  or  any  of  the  members 
of  such  respective  companies,  whether  such  payments 
shall  be  usually  made  or  declared  at  any  fixed  times  or 
otherwise  ;  and  all  such  divisible  revenue  shall,  for  the 
purposes  of  this  act,  be  deemed  to  have  accrued  by  equal 
daily  increment  during  and  within  the  period  for  or  in 
respect  of  which,  the  payment  of  the  same  revenue  shall 
be  declared  or  expressed  to  be  made,  but  the  said  word 
"  dividend  "  does  not  include  payments  in  the  nature  of  a 
return  or  reimbursement  of  capital. 

(h)  See  Jones  y.  Ogle,  ante,  p.  566. 

6.  Nothing  in  this  act  contained  shall  render  apportionable  Act  not  to  apply 
any  annual  sums  made  payable  in  policies  of  assurance  of  any  JL^^^.®* 
description. 

7.  The  provisions  of  this  act  shall  not  extend  to  any  case  in  nor  where 
which  it  is  or  shall  be  expressly  stipulated  that  no  apportion-  ^^^^f^Si^ 
ment  shall  take  place. 
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LOANS  ON  REAL  SECURITIES  IN  IRELAND, 

4  &  5  William  IV.  c.  29. 

An  Act  far  facilitating  the  Loan  of  Mone^  upon  Landed 
Securities  in  Ireland  (a).  [25th  July,  1834.] 


Monet  directed  to  be  lent  on  English  Securities  mat 

BE  ADVANCED  ON  ReAL  SECURITIES  IN  IRELAND. 

4  i^  5  Will  4,  Whereas  in  last  wills  and  other  testamentary  dispositions,  and 
0.  29,  s.  1.  in  marriage  and  other  settlements  of  real  and  personal  property, 
and  in  other  deeds,  agreements  or  writings,  a  direction,  ti*u8t  or 
power  is  oflen  given,  created  or  reserved  to  lay  out  or  invest 
money  at  interest  on  real  securities  in  England,  Wales  or  Great 
Britain,  or  to  sell  and  convert  into  money,  real  or  leasehold  es- 
tates, or  government  or  parliamentary  securities,  or  securities 
of  foreign  states  or  other  property,  and  to  lay  out  or  invest  the 
money  arising  from  such  sale  and  conversion  on  real  secu- 
rities :  and  whereas  from  the  abundance  of  capital  in  Great 
Britain  the  interest  of  money  is  veiy  much  reduced,  and  the  in- 
terest to  be  procured  on  money  in  Ireland  is  much  higher  than 
the  interest  to  be  procured  on  money  in  Great  Britain  :  and 
whereas  manifest  improvement  has  taken  place  in  the  condition 
and  security  of  landed  property  in  Ireland,  which  it  is  desirable 
to  encourage  and  advance:  and  whereas  it  would  be  highly 
beneficial  to  both  Great  Britain  and  Ireland  if  the  loan  of 
.money  on  landed  securities  in  Ireland  was  facilitated  :  be  it 
therefore  enacted,  that  from  and  after  the  passing  of  this  act  it 
shall  be  lawful  for  any  person  or  persons  who,  under  or  by 
virtue  of  any  direction,  trust  or  power  already  given,  created  or 
reserved,  or  hereafter  to  be  given,  created  or  reserved  as  afore- 
said, is  or  are  or  shall  be  authorized  or  directed  to  lend  money 
at  interest  on  real  securities  (b)  in  England,  Wales  or  Great 
Britain,  to  lend  the  same  or  any  part  thereof  at  interest  on  real 
securities  in  Ireland,  in  the  same  manner  in  all  respects  as  if 
such  investment  had  been  expressly  authorized  in  or  by  such 
direction,  trust  or  power  as  aforesaid ;  and  such  person  or  per- 
sons shall  not,  on  account  of  his  or  their  so  lending  money  on 
real  securities  in  Ireland,  be  considered  in  a  court  of  equity 
guilty  of  any  breach  of  trust,  or  held  accountable  further  or 
otherwise  than  if  the  money  had  been  laid  out  by  him  or  them 
on  real  securities  in  England,  Wales  or  Great  Britain. 

Object  of  thlB  act        (a)  This  act  enables  trastees  and  others  to  lend  money  on  real  secorities 

in  Ireland  without  committiDg  a  breach  of  tmst,  lUthongh  the  trust  or  power 


Power  to  lend 
money  on  rettl 
securities  In  Ire- 
Und  the  same  as 
in  Engbuid,  &c. 


Direction  of  Court  of  Equity  required  in  ease  of  Minors^  S^c.  ^59 

aothoriziDg  the  inyestment  only  directs  the  money  to  be  laid  oat  on  real    4^5  Will.  4^ 
secorities  in  England,  Wales  or  Great  Britain.  c  29,  s.  1. 

It  is  perhaps  hardly  necessary  to  observe,  that  secnrities  on  lands  in  Ire-  "~ 

land  most  be  registered  as  required  by  the  statutes  for  the  registration  of  BeglstratloD. 
deeds  in  Ireland. 

(()  Beal  securities  mean  landed  securities,  that  is,  mortgages  or  other 
incumbrances  affecting  land.  (^Attomeff-Oeneral  v.  JBowles,  3  Atk.  808 } 
we  2  Yes.  sen.  44 ;  AmbL  635.) 

Direction  op  Court  op  Equity  required  m  case  op 

Minors,  &o. 

2.  Provided  always,  and  be  it  further  enacted,  that  all  loans  ptotIso  for  louis 
of  money  on  real  securities  in  Ireland  under  this  act,  in  which  &c.^^te"' 
any  minor  or  unborn  child  or  person  of  unsound  mind  is  or  may  rested. 
be  interested,  shall  be  made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  or  Exchequer  in  England, 
such  direction  or  authority  being  obtained  in  any  cause  upon 
petition  in  a  summary  way  (c). 

(e)  It  was  decided  that  the  concluding  part  of  this  section  mnst  be  read 
thus:  "in  any  canse,  or  npon  petition  in  a  summary  way/'  and  that  the 
proposed  securities  most  be  approved  of  by  the  master.  {Ew  parte  French, 

7  Sim.  510.) 

Under  this  statute,  a  trust  to  inrest  money  in  real  securities  in  England 
or  Wales,  or  Great  Britain,  will  anthoriase  an  investment  on  real  securities 
in  Ireland  also ;  and  thongh  the  money  be  already  invested  in  Great  Britain, 
the  court  will,  on  the  appBcation  of  the  tenant  for  life  of  the  fund,  direct  a 
reference  to  the  master  to  inquire  whether  it  will  be  for  the  benefit  of  all 
parties  interested,  that  that  investment  should  be  changed  for  one  at  a 
higher  rate  of  interest  in  Ireland.  (^Ex parte  Lard  W.  Pawlett,  1  Phill.  C.  C. 
670.)  An  order  of  reference,  under  this. act,  as  to  whether  it  would  be  for 
the  benefit  of  the  parties  beneficially  interested  in  a  settled  fund,  to  lend  it 
on  the  security  of  freehold  estates  in  Ireland,  might  be  made  ex  parte,  but 
the  court  would  not  confirm  the  master's  report,  finding  that  such  a  loan 
would  be  for  the  benefit  of  such  parties,  unless  they  all,  as  well  those 
entitled  in  remainder  as  those  entitled  for  life,  had  either  been  served  with 
the  petition  or  appeared  before  the  master.  {In  re  ICirkpatriek't  D^mt,  16 
Jnr.  941.) 

A.  B.  being  entitled  under  the  will  of  her  husband  to  the  interest  of  a 
sum  of  money  daring  her  widowhood,  with  remainder  to  other  parties,  which 
sum  the  trustees  named  in  the  vrill  were  to  be  at  liberty  to  invest  in  real 
securities  in  England  and  Wales,  presented  her  petition  under  this  statute, 
to  have  the  money  invested  in  real  securities  in  Ireland :  it  was  held,  that, 
although  an  investment  in  Ireland  might  be  for  the  advantage  of  the  peti- 
tioner, on  account  of  getting  more  interest  for  it,  yet  that,  unless  it  appeared 
that  it  would  be  for  the  benefit  of  those  in  remainder,  the  court  would  not 
make  an  order  sanctioning  such  an  investment.  {Stuart  v.  SttMrt,  5  Jur.  8 ; 

8  Beav.  430.) 

For  the  practice  on  petitions,  see  2  Daniell,  Ch.  Pr.  1451  et  teq.  Form 
of  order  under  this  act  is  given,  1  Seton,  525;  and  a  form  of  petition  under 
the  act  is  given,  Dan.  Ch.  Forms,  2161. 


Payment  of  Monet  lent  bt  Tru&tees  or  Public  Bodies 
ON  Securities  in  Ireland  hat  be  decreed  in  English 
Courts  op  Eqihtt. 

3.  In  all  cases  of  trustees  or  public  bodies  lendiug  money  on  i.oan>  by  trustees 
real  securities  in  Ireland  under  tiie  authority  of  this  act,  it  shall  «'  p"*^"^  *>«>*«•• 
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4  i^  6  Will.  4,  be  lawful  for  any  court  of  equity  in  England  to  make  all  such 
e.  29,  s.  S.  orders  and  decrees  for  enforcing  payment  of  the  principal  and 
interest  thereby  secured,  or  any  part  thereof,  as  if  the  said  lands 
and  hereditaments  were  situate  in  England  or  Wales ;  and  it 
shall  be  lawful  for  the  party  or  parties  obtaining  such  orders  or 
decrees  to  cause  a  copy  of  such  orders  or  decrees,  under  the  seal 
of  the  court  by  which  the  same  shall  have  heen  made,  to  be 
exemplified,  and  certified  to  the  lord  chancellor,  lord  keeper  or 
lords  commissioners  of  the  great  seal  of  Ireland  for  the  time 
being,  or  to  the  barons  of  his  Majesty's  Court  of  Exchequer  in 
Ireland,  whereon  the  said  lord  chancellor,  lord  keeper  or  lords 
commissioners  for  the  custody  of  the  said  great  seal  of  Ireland, 
or  the  said  barons  of  the  said  Court  of  Exchequer  in  Ireland, 
shall  forthwith  cause  such  copy  of  such  order  or  decree,  when  it 
shall  he  presented  to  them  respectively  so  exemplified,  to  be 
enrolled,  either  in  the  rolls  of  the  Court  of  Chancery  or  in  the 
said  Court  of  Exchequer,  as  the  case  may  be,  and  shall  cause 
all  such  process  to  issue  against  the  said  lands  and  heredita- 
ments comprised  in  the  said  securities,  and  the  party  or  parties 
against  whom  such  decrees  or  orders  shall  be  obtained,  and  his, 
her  or  their  real  and  personal  estate,  goods,  chattels  and  efiects, 
in  Ireland,  in  order  to  enforce  obedience  to  and  performance  of 
the  same,  in  such  manner  and  form,  and  with  such  force  and 
effect,  as  if  the  cause  wherein  such  order  or  decree  shall  have 
been  made  had  been  originally  cognizable  by  and  instituted  in 
the  said  Courts  of  Chancery  or  Exchequer  in  Ireland ;  and  it 
shall  be  lawful  for  the  said  lord  chancellor,  lord  keeper  or  lords 
commissioners  of  the  great  seal  in  Ireland,  or  the  said  barons  of 
the  said  Court  of  Exchequer  in  Ireland,  to  make  such  order  or 
orders  in  respect  of  or  consequent  upon  such  process  against 
the  party  or  parties,  or  in  respect  of  the  said  lands,  or  the  real 
and  personal  estate,  goods,  chattels  or  effects  of  the  said  party 
or  parties,  as  he  or  they  shall  from  time  to  time  think  fit,  or  for 
payment  of  all  or  any  of  the  monies  levied  or  received  by  virtue 
thereof  into  the  Bank  of  Ireland,  with  the  privity  of  the  ac- 
countant-general of  the  said  Courts  of  Chancery  and  Exchequer 
in  Ireland  respectively,  to  the  credit  or  for  the  benefit  of  the 
party  or  parties  who  shall  have  obtained  such  order  or  decree, 
or  to  the  credit  of  the  cause  in  which  such  oi*der  or  decree  shall 
have  been  made ;  and  the  governor  and  company  of  the  Bank  of 
Ireland  are  hereby  authorized  and  required  to  receive  and  hold 
all  such  monies  subject  to  the  orders  of  the  said  Court  of  Chan- 
cery in  Ireland :  provided  always,  that  no  such  monies  shall  be 
charged  with  or  subject  to  poundage  for  the  usher  of  the  said 
Court  of  Chanceiy  in  Ireland,  or  otherwise,  where  the  same 
shall  be  paid  out  by  order  of  the  said  last-mentioned  court :  and 
provided  always,  that  no  security  for  costs  shall  be  required  to  be 
given  in  Ireland  by  any  party  or  parties  enforcing  in  manner 
aforesaid  the  execution  of  such  orders  or  decrees  of  any  court  of 
equity  in  England  as  hereinbefore  mentioned  {d)* 

(d)  When  a  person  residing  out  of  the  jurisdiction  of  the  Conrt  of 
Chancerj  in  Ireland  files  a  bill  there,  and  the  defendant  appears,  bnt  does 
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not  make  any  implication  to  the  court  for  time  to  answer,  it  is  an  order  of    4^6  Will,  4, 
coarse  to  direct  tne  plaintiff  to  give  secnritj  for  costs,  bnt  the  application       o.  29,  t.  8. 
for  time  is  a  waiyer  of  the  right  to  require  security.    {StaekpoUf  v.  O*  CaU 
la^kan,  1  Ball  &  B.  566,  and  note.    See  Dan.  Ch.  Pr.  28.) 


Consent  to  be  obtained. 

4.  Provided  always,  and  be  it  enacted,  that  every  such  loan  ooiwentof  per- 
shall  be  made  with  the  consent  of  the  person  or  persons,  if  any,  JJ'lSjJ.'****^**  ^ 
whose  consent  may  be  required  as  to  the  investment  of  snch 
money  upon  real  securities  in  England,  Wales,  or  Great  Bri- 
tain, testified  in  the  manner  required  by  such  direction,  trust  or 
power  (e). 

(e)  If  the  consent  of  a  married  woman  he  required  by  the  trust,  and  the 
husband  and  wife  present  a  petition,  with  her  concurrence,  under  the  act, 
this  does  not  fulfil  the  requisition  of  the  wife's  consent  to  the  investment. 
She  must  appear  distinctly  and  separately  from  the  husband.  (Lewin, 
Trusts,  266,  6th  ed.;  Morris  v.  NorrU/U  Beav.  291;  Mtzgerald  ▼. 
PHngUy  2  MoU.  584.) 

The  naUire  of  tiie  consent  will  depend  upon  the  terms  of  the  trust  or 
power,  which  must  be  strictly  pursued.  Where  power  was  given  to  trustees 
with  the  consent  of  A.  under  her  hand,  attested  by  two  witnesses,  to  advance 
1,500Z.  to  her  husband,  which  they  lent  without  the  consent  of  A.,  who,  by 
a  subsequent  instrument,  under  her  hand,  attested  by  two  witnesses,  testified 
that  the  money  was  advanced  with  her  consent :  it  was  held,  on  a  bill  filed 
by  A.,  that  the  trustees  must  refund  the  1,500Z.  with  costs,  for  the  actual 
advance  of  the  money  to  the  husband  created  a  pressure  upon  the  judgment 
of  A.,  which  gave  to  her  subsequent  approbation  a  different  character  from 
the  froe  consent  required  by  the  settlement.    (^Bateman  t.  Davis,  8  Madd. 

Where  by  a  marriage  settlement  the  interest  of  a  trust  fund  is  limited 
to  a  wife  for  life  to  her  separate  use,  with  power  to  the  trustees  upon  her 
consent  in  writing  to  advance  the  trust  fund  to  her  husband,  upon  the 
security  of  his  bond ;  if  the  trustees,  with  the  consent  of  the  wife,  advance 
the  fund  to  the  husband,  but  without  her  written  consent,  and  without  the 
husband's  bond,  and  if  the  trust  fund  be  lost  by  bis  subsequent  bankruptcy, 
the  trustees  are  not  entitled  to  be  indemnified  to  the  extent  of  the  wife's 
interest.  (Cheker  r.Quayle,  1  Buss.  &  M.  586.  See  Cholmdley  v.  Paxton, 
6  Bing.  48;  Lewin,  Trusts,  259,  5th  ed.) 


Exception. 

6.  Provided  also,  and  be  it  enacted,  that  the  provisions  of  this  Tb  wimt 
act  shall  not  apply  to  any  case  in  which  such  direction,  trust  or  •ct  »«>*  to  ^t^w*- 
power  as  aforesaid  doth  or  shall  or  may  contain  any  express  re- 
striction against  the  investment  of  such  money  as  aforesaid  on 
securities  in  Ireland  {f). 

(/)  Upon  the  assumption  that,  in  the  absence  of  ex]9ress  instructions,  it 
was  not  intended  to  authorize  investment  on  real  securities  in  Ireland,  after 
the  passing  of  this  act  it  became  the  practice  of  conveyancers  expressly  to 
prohibit  investments  on  Irish  securities,  by  authorizing  the  trust  money  to 
be  lent  on  real  securities  in  England  or  Wales,  but  not  in  Ireland.  In  the 
modem  practice,  however,  having  regard  to  the  larger  range  of  investment 
now  usually  given,  the  reverse  assumption  is  more  commonlv  made.  And 
as  it  is  mostly  considered  expedient  to  leave  the  exercise  or  the  power  of 
inyestment  to  the  trustees,  without  calling  in  the  more  or  less  expensive  or 
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Loans  on  Real  Securities  in  Ireland, 

dilatory  interference  of  the  Court  of  Chancer^,  which  the  act  reqaires, 
where  there  are  cettui  que  trusts  under  disability  (that  is,  in  the  great 
majority  of  cases),  the  draftsman  framing  a  tmst  tor  inyestment  does  not 
rel J  on  the  act,  bnt  gives  express  power  to  invest  on  real  secnritieB  in 
England,  Wales,  or  Ireland.    (8  Davidson,  Conv.  24,  2nd  ed.) 


Act  not  to  NlleTS 
penom  intrusted 
with  trustor 
power  from  r»- 
apoiuibUt7  as  to 
tiUe,aw. 


Trustees  to  be  besponsible  for  Title. 

6.  Provided  always,  and  be  it  further  enacted,  that  nothing 
contained  in  this  act  shall  relieve  or  be  construed  to  relieve  any 
person  or  persons  intrusted  or  clothed  with  such  direction,  trust 
or  power  as  aforesaid  from  any  responsibility  as  to  title,  security 
or  otherwise,  either  at  law  or  in  equity,  save  that  of  having  lent 
and  advanced  such  money  as  aforesaid  on  real  securities  in  Ire- 
land instead  of  having  invested  such  money  on  real  securities  in 
England,  Wales  or  Great  Britain  {g). 

Of)  It  is  the  daty  of  a  trustee,  who  execates  a  power,  to  show  that  he 
has  complied  with  me  exigencies  required  by  it  So,  where  he  varies  the 
investment  of  the  trast  fnnd,  the  bonlen  of  proof  lies  on  him  to  show  that 
it  is  a  fit  and  proper  investment  {Norris  v.  Wright^  14  Beav.  291.)  This 
act  only  relieves  a  tmstee  from  any  liability  in  respect  of  an  investment 
in  Irelfuid  instead  of  EDgland,  and  therefore,  where,  npon  petition  under 
this  act,  the  conrt  sanctioned  an  investment  which  was  made  without  proper 
evidence  of  value  and  without  the  consent  of  the  necessary  parties,  and 
there  was  a  loss,  the  trustees  were  held  liable  for  a  breach  of  trust  {lb,) 
Fending  a  suit  to  make  trustees  liable  for  the  improper  investment  of  trust 
monies  on  an  Irish  estate,  the  property  was  put  up  for  sale  under  the  En- 
cumbered Estates  Act,  and  an  order  was  made  giving  the  trustees  liberty  to 
buy,  which  they  did  :  it  was  held,  that  the  order  did  not  relieve  the  trustees 
from  any  liability  in  the  cause,  although  it  was  not  expressed  to  be  made 
**  without  prejudice."    {lb.) 

As  to  what  securities  are  authorized  by  a  power  to  invest  tmst  moneys 
on  real  security  in  Ireland,  see  Maclcod  v.  Annesley,  16  Beav.  600. 
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ENACTMENTS  RELATIVE  TO  JUDGMENTS 
AFFECTING  REAL  AND  PERSONAL 

PROPERTY,       # 

Contained  in  thb  1  &  2  Vict.  c.  110;  2  &  8  Vict.  c.  11 ; 
3  &  4  Vict.  c.  82;  18  &  19  Vict.  c.  15 ;  23  &  24  Vict. 
c.  38,  88. 1—5  ;  27  &  28  Vict.  c.  112 ;  32  &  33  Vict.  c.  62, 
88.  24*-28. 

1  &2VICT.  c.  110. 

An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  Ac- 
tionsj  except  in  certain  Cases;  for  extending  the  Remedies 
of  Creditors  against  the  Property  of  Debtors;  and  for 
amending  the  Laws  for  the  Relief  of  Insolvent  Debtors  in 
England.  [16th  August,  1838.] 

Of  the  Execution  of  Warrants  of  Attorney. 

9.  And  whereas  it  is  expedient  that  provision  should  he  made     1^2  Ylct. 
for  giving  every  person  executing  a  warrant  of  attorney  to  con-     «•  HO,  s,  9. 
fess  judgment  or  a  cognovit  actionem  due  information  of  the  wanantaofattor- 
nature  and  effect  thereof;  he  it  enacted,  that  from  and  after  the  n^  and  cognovit 
time  appointed  for  the  commencement  of  this  act  [1  Octoher,  ^Si^ta^e 
1838],  no  warrant  of  attorney  to  confess  judgment  in  any  per-  prwenoo  of  an  at- 

1        J.  'A        I.'  •  u  t     11   tomey  on  behalf 

Bonai  action,  or  cognovit  actionem  given  by  any  person,  shall  of  thopariy. 
be  of  any  force  unless  there  shall  be  present  some  attorney  of 
one  of  the  superior  courts  on  behalf  of  such  person,  expressly 
named  by  him  fnd  attending  at  his  request,  to  inform  him  of  the 
nature  and  effect  of  such  warrant  or  cognovit,  before  the  same 
is  executed ;  which  attorney  shall  subscribe  his  name  as  a  wit- 
ness to  the  due  execution  thereof,  and  thereby  declare  himself  to 
be  attorney  for  the  person  executing  the  same,  and  state  that 
he  subscribes  as  such  attorney  (a). 

{a)  This  sectloii  haa  been  repealed  from  the  Ist  Jannary,  1870  (32  &  88  83  ft  Zi  vioL 
Vict  c.  83,  8.  20.)  And  by  the  Debtors  Act,  1869,  it  is  enacted,  that  after  c-  ^»  >•  ^* 
the  1st  January,  1870,  a  warrant  of  attorney  to  confess  jndgment  in  any 
personal  action,  or  eogntmit  actionem  given  by  any  person,  shall  not  be  of 
any  force  unless  there  is  present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  such  person,  expressly  named  by  him,  and  attending 
at  his  request,  to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit  before  the  same  is  executed,  which  attorney  shall  subscribe  his 
name  as  a  witness  to  the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and  state  that  he  sub- 
scribes as  such  attorney.    (32  &  83  Vict  c.  62,  s.  24.) 

In  order  to  make  a  cognovit  valid,  its  execution  must  be  attested  by  an 
attorney  attending  on  behalf  of  the  defendant,  other  thorn  the  attcnrney 
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acting  far  the  pUdntiif.  (Mason  y.  Middls,  5  Mees.  &  W.  518;  4  Jar.  89; 
Mising  y.  Dolphin,  4  Jor.  193;  8  Dowl.  P.  C.  309.)  The  country  asent  of 
an  attorney  is  not  a  competent  witness  to  the  execution  of  a  coffnovit,  though 
expressly  named  by  the  defendant.  {Mason  y.  Riddle ,  8  Dowl.  P.  C.  207.) 
A  warrant  of  attorney  is  not  Titiated  by  the  fact  that  the  name  of  the  attor- 
ney who  attests  on  behalf  of  the  defendant  was  first  suggested  by  the  plain- 
tiff's attorney,  if  he  was  expressly  adopted  by  the  defendant  as  his  attorney 
for  that  purpoee.  (Tayt^ry.  JVtoAi>;2«,6Mees.&W.  91;  8  DowL  P.  CX  242; 

4  Jur.  271.  See  Kemp  y.  Matthem,  8  Scott,  899;  Male  y.  J)alo,  8  DowL  P.  C. 
699;  4  Jar.  988;  Pease  y.  WeUs,  8  DowL  P.  C.  626;  4  Jnr.  679.)  Bat 
where  the  attorney  acting  for  the  defendant  is  named  by  the  plaintiff,  the 
defendant  must  haye  a  full  opportunity  of  exercising  his  discretion  as  to  the 
adoption,  otherwise  the  cognoTit  will  be  bad.  ( Barnes  y.  Pendretf^^  8  DowL 
P.  C.  747.)  It  is  not  necessary  that  the  party  executing  a  cognovit  should 
first  name  the  attorney  to  attest  the  execution  thereof,  nor  is  it  necessary 
that  such  attorney  should  be  the  regular  attorney  of  the  part^  giving  the 
cognovit;  it  is  snfScient  if  he  be  merely  employed  for  the  occasion,  provided 
the  person  giving  the  cognovit  shall  ultimately  exercise  a  free  discretion  in 
the  adoption  of  him.    {Pease  v.  Wells,  8  Dowl.  P.  C.  626 ;  4  Jur.  679.) 

It  is  not  necessary  that  the  defendant  should  actually  nominate  tiie 
attorney  attesting  a  warcmt  of  attorney  on  his  behalf ;  it  is  sufficient  if,  of 
his  own  free  will,  he  adopts  an  attorney  suggested  by  the  plaintiff.  Nor  is 
it  necessary  that  the  attorney  should  be  cognizant  of  the  facts  under  which 
the  warrant  of  attorney  is  given,  or  that  he  imould  consult  with  the  defendant 
in  private  previous  to  signing;  it  is  enough  if  the  attorney  be  there,  willing 
to  give  the  defendant  the  advice  if  he  asks  it;  and  he  cannot  complain  after- 
wards that  his  interests  were  not  protected,  if  he  withhold  from  the  attorney 
the  necessary  information.  {Joel  v.  Dicker ,  5  Dowl.  &  L.  1 ;  Law  J.  1847, 
Q.  B.  859;  11  Jur.  589.) 

An  attorney  in  those  cases  cannot  act  for  both  parties;  {MorJey  y.  Datis^ 

5  Jur.  246  ;)  as  where  the  attorney  being  in  the  first  instance  the  attorney 
of  the  defendant  generally,  and  heme  so  particularly  in  respect  of  a  warrant 
of  attorney  which  he  subscribes  for  him,  and  also  superadds,  in  reference  to 
this  instrument,  the  character  of  attorney  for  the  plaintiff,  such  attestation 
is  invalid.  {Rising  v.  Dolphin,  8  Dowl.  P.  C.  809  ;  4  Jur.  193.)  But  one 
attorney  may  act  ror  each  of  three  defendants,  who  freely  recognize  the 
attorney  as  acting  for  each  of  them  respectively.  ( Haigh  v.  Frott,  7  Dowl. 
P.  C.  748.)  When  on  the  execution  of  a  warrant  of  attorney  there  was  but 
one  attorney  present,  who  had  previously  acted  for  the  plaintiff,  and  who 
on  that  occasion  made  out  his  bill  to  the  plaintiff,  but  delivered  it  to  the 
defendant,  and  was  paid  by  him :  it  was  held,  that  he  was  not  such  an 
attorney  acting  on  behalf  of  the  defendant  as  required  by  1  &  2  Vict  c  110, 
B.  9.  {Sanderson  v.  Wettley,  8  Dowl.  P.  C.  412 ;  6  Mew.  &  W.  98 ;  4  Jur. 
942.)  An  attestation  of  a  warrant  of  attorney  on  behali  of  the  defendant, 
by  an  attorney,  who,  besides  practising  on  his  own  account,  was  acting  at  the 
time  as  clerk  to  another  attorney,  and  the  latter  was  acting  as  attorney  both 
for  the  plaintiff  and  defendant  in  the  transaction,  was  held  insufficient. 
(Durrant  v.  Blurton,  9  Dowl.  P.  C.  1015 ;  5  Jur.  825.)  The  attorney  who 
subscribed  the  execution  of  a  warrant  of  attorney  for  the  defendants  was 
the  attorney  of  the  plaintiffs  :  it  was  held,  that  though  the  defendants  were 
fully  aware  of  the  nature  of  the  instrument,  yet,  as  Uie  attorney  was  not 
wholly  uninterested,  this  was  not  a  sufficient  attestation.  {Deverelly, 
Thring,  3  Jur.  1193.) 

A  warrant  of  attorney  was  attested  by  an  attorney  introduced  by  the 
plaintiff,  and  who  had  on  one  former  occasion  acted  professionally  for  the 
plaintiff,  and  who  afterwards  acted  as  the  plaintiff's  attorney  in  entering 
up  judgment  and  issuing  execution  upon  me  warrant  of  attorney.  The 
court  set  it  aside.  (^Cooper  v.  Grant,  12  C.  B.  154.)  In  such  a  case  the 
court  will  not  impose  on  the  defendant  the  terms  of  bringing  no  action. 
(lb,) 

A  warrant  of  attorney  to  confess  judgment,  as  a  security  for  advances, 
was  attested  in  due  form  by  an  attorney  acting  for  the  defendant,  and  as  his 
attorney  and  at  his  request,  but  who  uso  acted  in  the  transaction  for  the 
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plaintiff.   The  defendant  was  informed  that  the  attorney  had  been  consnlted      1  1*  2  Viet. 
by  the  plaintiff.    The  warrant  was  executed  on  6th  March,  1847,  judgment      c,  110,  «.  9. 

was  signed  on  19th  Jnly,  1847,  and  9,fi,fa,  shortly  after  issued  but  was  not   ^— ^ 

executed.  The  plaintiff,  after  the  judgment  was  signed,  gave  fresh  credit 
to  the  defendant  in  the  way  of  his  trade.  On  28th  June,  1860,  a  leyy  was 
made.  None  of  these  facts  were  concealed.  The  defendant  was  adjudged 
a  bankrupt  on  29th  July,  1850.  A  rule  to  set  aside  the  warrant  of  attorney 
and  all  subsequent  proceedings  was  obtained  in  Trinity  Term,  1861.  It 
was  held,  that  the  attorney  acting  for  the  plaintiff  could  not  act  as  attor- 
ney for  the  defendant,  and  that  thQ  objection  being  made  must  prevail ; 
it  was  also  held,  that  the  circumstances  above  stated  did  not  preclude 
the  assignees  of  the  bankrupt  defendant  from  raising  the  objection.  It  seems 
questionable,  whether  lapse  of  time  after  execution  levied,  and  other  cir- 
cumstances showing  that  the  plaintiff  was  knowingly  allowed  to  alter  his 
position  on  the  faith  of  the  judgment  thus  obtained,  may  preclude  the 
defendant  or  his  representatives  from  raising  the  objection.  {^Hir$t  v. 
Hannah,  17  Q.  B.  383.) 

Where  the  attorney,  who  attested  the  execution  of  a  warrant  of  attorney, 
was  London  agent  to  the  plaintiff's  attorney  (who  mentioned  the  name  and 
address  in  town),  and  acted  as  such  in  filing  the  instrument,  and  made 
charges  against  the  country  attorney,  with  which  he  was  debited  :  it  was 
held,  that  the  attorney  so  attesting  was  in  substance  the  plaintiff's  attor- 
ney, and  that  he  could  not,  therefore,  stand  in  that  independent  situation 
which  was  required  by  1  &  2  Vict,  c  110,  s.  9.  {Pry or  v.  Swaine,  2  Dowl. 
&  L.  37  ;  13  L.  J.,  N.  S.,  Q.  B.  214  ;  8  Jur.  423.  See  Mason  v.  Riddle, 
5  Mees.  &  W.  613 ;  Pease  v.  Wells,  8  DowL  P.  C.  626 ;  Walton  v.  Chand- 
ler, 1  C.  B.  306.) 

Where  a  cognovit  had  been  attested  on  behalf  of  the  defendant  by  an 
attorney  who  accompanied  the  plaintiff's  son  to  the  defendant's  residence, 
and  who  subsequentiy  carried  the  instrument  to  the  Queen's  Bench  office 
to  be  filed,  and  there  subscribed  his  name  upon  the  back  of  it,  as  the 
plaintiff's  attorney's  agent,  the  court  set  aside  the  instrument  under  1  &  2 
Vict,  c  110,  ss.  9, 10.  iMice  v.  JAnstead,  7  Dowl.  P.  C.  163  ;  6  Scott, 
896.) 

An  attestation  in  this  form,  **  Witness  G.  E.  defendant's  attorney,  named  Form  of  attosta- 
by  him,  and  attending  at  his  request,"  is  not  sufficient  without  the  attor-  ^°- 
ney's  proceeding  to  declare  that  he  subscribed  as  such  attorney.  (^Poole  v. 
Bobbs,  8  Dowl.  P.  C.  113;  Potter  v.  Nicholson,  8  Mees.  8c  W.  294?  9  Dowl. 
P.  C.  808 ;  6  Jur.  611.)  A  warrant  of  attorney  to  confess  judgment  was 
attested  by  an  attorney  as  follows :  *'  Signed  by  the  above-named  G.  C.  P., 
in  tiie  presence  of  us,  of  whom  the  said  J.  H.  S.  is  the  attorney  expressly 
named  by  him,  and  acting  at  his  request,  and  by  whom  the  above  written 
warrant  of  attorney  was  read  over,  and  the  nature  and  effect  thereof  ex- 
plained, to  the  said  G.  C.  P.,  before  the  execution  thereof  by  him."  ^'Signed, 
J.  H.  S.,  attorney,  Leeds,  J.  B."  It  was  held,  an  insufficient  attestation 
for  want  of  a  statement  that  J.  H.  S.  subscribed  as  attorney  for  G.  0.  P. 
{Ecerard  v.  PoppUton,  6  Q.  B.  181.)  If  an  attesting  witness  to  a  cog^ 
novit  described  himself  as  an  "  attorney  expressly  named  for  the  defen- 
dant, and  that  he  declares  and  subscribes  himself  as  such,"  this  is  a 
sufficient  attestation  ;  and  it  is  not  neoessaiy  to  state  in  the  attestation 
that  he  has  been  appointed  such  attorney  by  the  defendant  ( Oliver  v. 
Woodroffe,  8  Jur.  12.)  It  is  not  requisite  tiiat  the  attorney  to  the  de- 
fendant>  in  the  attestation  of  a  cognovit,  should  state  himself  to  be  an 
attorney  named  by  the  defendant ;  it  is  sufficient  if  he  declares  himself 
to  be  an  attorney  for  the  defendant ;  nor  need  the  attorney  be  originally 
named  by  the  defendant ;  it  is  sufficient  if  the  latter  adopts  the  attorney 
named  by  the  plaintiff.  {Oliver  v.  Woodroffe,  7  Dowl.  P.  C.  166 ;  4 
Mees.  &  W.  660  ;  3  Jur.  69.)  And  if  the  nature  and  effect  of  the  instru- 
ment be  explained  to  the  defendant,  it  is  immaterial  that  it  has  not  been 
read  over  to  him.  {lb,)  An  infant  cannot  bind  himself  by  a  cognovit 
(IbJ)  It  has  been  held  in  recent  cases,  that  the  attestation  need  not  follow 
the  precise  words  of  the  statute,  if  the  requisites  of  it  are  expressed  plainly. 
{Pope  V.  Kershaw,  2  C.  B.  198 ;  Le/cis  v.  Lord  Kensington,  2  C.  B.  463  j 
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1^8  net.     8  Dowl.  &  L.  687;  Law  J.  1846,  G.  P.  100;  LindUy  ▼.  Girdler,  1  DowL  & 
0.  1 10,  J.  9.      L.  699;  Law  J.  1844,  Q.  B.  53;  8  Jar.  61 ;  Lewii  y.  TdnhervUle,  2  C.  B.  463; 

^    Qay  T.  Hall,  6  Dowl.  &  L.  622  ;  18  Law  J.,  Q.  B.  12;  PhUlip*  ▼.  Oibbt,  16 

Mees.  &  W.  209  ;  4  Dowl.  &  L.  275;  Law  J.  1847,  Exch.  48.)  The  attes- 
tation to  a  warrant  of  attomi^  waa  in  the  following  f onn : — ^'  Signed, 
sealed  and  delivered  by  the  said  H.  H.  (the  defendant),  in  mj  presence  ; 
and  I  declare  myself  to  be  attorney  for  the  said  H.  U.,  and  that  I  subscribe 
my  name  as  snch  attorney.  (Si^ed)  G.  O.,  solicitor."  It  was  held,  tliat 
this  was  a  safficient  oompuance  with  Uie  terms  of  1  &  2  Yict  c  110,  s.  9.  It 
was  held,  also,  that  it  need  not  appear  on  the  face  of  the  attestation,  in 
express  words,  that  the  attorney  attesting  the  defendant's  sig^atnre  at- 
tended at  the  defendant's  reqnest,  and  that  he  was  named  by  him.  (  Om^ 
Y.  J?«^5Dowl.&L.422s2GB.822;  18  Law  J.  124;  18Law  J.,Q.B. 

12.) 

The  attestation  to  a  warrant  of  attorney  mnst  contain  words  which  show 
with  certainty  that  the  subscribing  attorney  is  the  attorney  of  the  person 
ezecnting  it,  and  that  he  attests  or  subscribes  the  execution  thereof  as  the 
attCNmey  of  such  person.  The  following  attestation  was  held  to  be  insuffi- 
cient : — **  Witnessed  by  me  as  the  attorney  of  the  said  W.  B.,  attending  at 
the  execution  hereof  at  his  request  and  expressly  named  by  him."  {Hibbert 
Y.  JBurton,  10  Mees.  &  W.  678 ;  2  Dowl.  N.  S.  434.)  The  last  case  has 
been  recently  cited  as  establishing  the  rule,  that  if  the  act  is  not  exactly 
followed,  the  words  used  must  by  necessary  implication  diow  that  all  the 
three  requisites  of  the  declaration  required  by  the  statute  haye  been 
complied  with.  A  warrant  of  attorney  was  attested  as  follows : — "  Signed, 
sealed  and  deliyered  in  the  presence  of  me,  H.  C,  who,  at  the  request  and 
in  the  presence  of  the  parties  executing  the  warrant  of  attorney,  haye  set 
and  subscribed  my  name  as  the  attorney  on  their  behalf,  attesting  the  exe- 
cution hereof,  haying  first  read  oyer  and  explained  to  them,  and  each  of 
them,  the  nature  and  contento  thereof."  It  was  held  (with  the  dissent  of 
lyie,  J.),  that  the  attestation  was  invalid,  on  the  ground  that  the  witoess  did 
not  by  necessary  implication  declare  himself  the  attorney  for  the  persons 
executing  the  warrant  of  attorney  as  required.  {^Pooooi  v.  IHeiering,  21 
Law  J.,  Q.  B.  366  ;  18  Q.  B.  789.) 
AppUostion  to  Mt  An  anplication  to  set  aside  a  warrant  of  attorney,  on  the  ground  of  its  not 
Mide  the  wimat.  having  been  duly  attested  in  compliance  with  the  statate,  can  only  be  made 

by  the  party  himself,  or  by  an  attorney  employ^  and  authorized  by  him  for 
that  purpose.  (LewU  v.  Zord  Tanherpille,  11  Mees.  &  W.  109. )  A  judg- 
ment was  entered  up  on  a  warrant  of  attorney,  exeeuted  by  principal  and 
sureties.  One  surety  being  arrested,  paid  the  debt,  and  recovered  a  propor- 
tional part  from  his  co-surety,  who  afterwards  discovered  that  the  warrant 
had  been  attested  by  a  person  not  qualified  to  act  as  an  attorney,  contranr  to 
this  section.  It  was  held,  that  the  co-surety,  not  being  the  party  who  had 
paid  the  debt,  could  not  move  the  court  that  the  warrant  should  be  set  aside 
for  the  defec^ve  attestetion,  and  the  amount  of  his  contribution  repaid  him 
by  the  plaintiff ;  and  a  rule  nisi,  obtained  by  the  co-surety  for  this  purpose, 
was  discharged  without  costs.  Patteson,  J.,  expressed  an  opinion,  that, 
under  1  &  2  Vict  c.  110,  s.  9,  a  party  who  had  introduced  an  unqualified 
person  as  qualified,  to  attest  the  execution  of  a  warrant  of  attorney,  could 
not  afterwards  move  to  set  it  aside,  because  attested  by  such  person.  (Price 
V.  Carter,  7  Q^  B.  838.)  A  defendant  may  apply  to  set  aside  a  warrant  of 
attorney  and  judgment  thereon,  on  the  ground  of  a  non-compliance  with 
the  statute,  although  he  has  become  a  bankrupt  since  the  execution  of  the 
warrant  (Taylor  v.  Mehollty  6  Mees,  &  W.  91 ;  4  Jnr.  271:) 
Cmm  not  within  A  consent  to  a  judge's  order  for  judgment  and  execution  was  not  within 
the  act  1  j5  2  Vict  c.  110, 8.  9,  and  therefore  the  order  was  valid,  though  neither 

the  defendant  nor  his  attorney  attended  before  the  jadge.  {Bray  v.  Jfan^ 
wn,  8  Mees.  &  W.  668 ;  9  Dowl.  P.  C.  748.)  A  vnit  of  summons  having 
been  issued,  but  not  served  on  the  defendant,  he  signed  a  document  entitled 
in  the  cause,  and  prepared  by  the  plaintiff's  attorney,  whereby  the  defen- 
dant consented  to  a  judge's  order  for  the  payment  o£.  the  debt  and  costs, 
with  liberty  for  the  plaintiff's  attoiney  to  enter  an  appearance  for  him,  and 
sign  judgment  and  issue  execution  itutatUer,    No  attorney  attended  on 
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behalf  of  the  defendant  when  this  consent  was  given.   A  judge's  order  was     1  ^^  2  Vict, 
afterwards  obtained  on  this  consent,  final  judgment  signed,  and  execution      o,  110,  s,  9. 

issued.    It  was  held,  on  motion  to  set  aside  the  judge's  order  and  snbse-  

quent  proceedings,  that  this  consent  did  not  require  the  presence  of  an 
attomej  for  the  defendant  at  its  execution,  and  that  unless  fraud  were 
shown,  the  court  would  not  interfere.  (Thame  r.  Neal,  2  Q.  B.  726;  2 
Gale  &  D.  48.  See  Baker  y.  Flower,  8  Mees.  &  W.  670.)  A  judge's 
order  for  staying  proceedings  upon  payment  of  debt  and  costs  on  a  given 
day,  otherwise  judgment,  is  not  witlun  the  act  (^Brookes  t.  Hodgson,  d 
Scott,  N.  R.  223.) 

The  act  1  &  2  Vict,  c  110,  s.  9,  applied  to  a  ooffnottit  aetionsm  in  an 
action  of  ejectment  (Doe  d.  Beet  v.  Btonfell,  4  Jur.  1035;  Doe  d.  King- 
gton  V.  Xinfftton,  6  Jur.  105 ;  1  Dowl.  P.  C,  N.  S.  268.)  The  act  did  not 
apply  to  a  defendant  who  was  himself  an  attorney.  {Ohipp  v.  Harris,  6 
Mees.  &  W.  430.^ 

If  a  warrant  of  attorney  executed  abroad  be  intended  to  be  enforced  in 
this  country  it  must  be  attested  by  an  attorney  in  the  form  required  by  the 
act.  (BoffU  V.  Trevamon,  2  Dowl.  &  L.  743 ;  Law  J.  1845,  Q.  B.  138 ;  9 
Jur.  492.) 

See  further,  as  to  the  attestation  of  warrants  of  attohiey,  Chitty's  Arch- 
bold,  953  et  seq.,  12th  ed. 

10.  A  warrant  of  attorney  to  confess  judgment  or  cognovit  wiuimnt,  &c.  not 
actionem,  not  executed  in  manner  aforesaid,  shall  not  be  ren-  S^SuS.^***^'** 
dered  valid  bj  proof  that  the  person  executiDg  the  same  did  in 
fact  understand  the  nature  and  effect  thereof  or  was  fullj  in- 
formed of  the  same  (c). 

(0)  This  section  has  been  repealed  from  the  1st  Jan.  1870  (32  &  38 
Vict  c.  83,  s.  20),  but  has  been  re-enacted  by  sect  25  of  32  &  83  Vict 
c.  62,  which  came  into  operation  on  the  same  date. 

By  3  Geo.  4,  c.  39,  ss.  1,  5,  warrants  of  attorney  in  personal  actions  are  8  ft  4  Oeo.4, 
to  be  filed  within  twenty-one  days.  The  officer  of  the  court  is  to  keep  a  ^  ^' 
book  containing  particulars  of  each  warrant  of  attorney  and  cognovit.  In 
addition  to  the  book  directed  to  be  kept  by  3  Geo.  4,  c.  39,  another  book  or 
index  shall  be  kept  of  names,  &c.,  of  persons  to  whom  warrants  of  attorney 
are  given,  which  shall  be  open  to  inspection.  (6  &  7  Vict  c.  66.)  A 
judge's  order  obtained  by  consent  given  by  any  trader  defendant  was  void 
under  12  &  13  Vict,  c  106,  unless  the  same,  or  a  copy  thereof,  was  filed 
within  twenty-one  days,  in  like  manner  as  warrants  of  attorney  and  cognovit 
actionem.  (12  &  13  Vict  c.  106,  s.  136,  repealed  by  32  &  33  Vict.  c.  83, 
s.  2.)  The  twenty-one  days  for  filing  a  warrant  of  attorney  under  3  Geo. 
4,  c.  29,  s.  1,  are  to  be  reckoned  exclusively  of  the  day  of  execution ;  so 
that  a  warrant  executed  on  9th  December,  and  filed  on  30th  December,  is 
in  time.  (  Williams  v.  BurgesSy  12  Ad.  &  £11.  635.)  The  3  Geo.  4,  c.  39, 
s.  1,  is  extended  to  every  bill  of  sale  of  personal  chattels  made  after  10th 
July,  1854.    (17  &  18  Vict  c.  36,  s.  1.) 

Sections  26—28  of  the  Debtors  Act,  1869  (32  &  33  Vict  c  62),  which  82  &  88  Vict 
came  into  operation  on  the  Ist  Jan.  1870,  are  as  follows : —  c*  ^t  «•  26—28. 

26.  Where  in  an  action  a  warrant  of  attorney  to  confess  judgment  or  a  Filing  of  wamnt 
cognovit  actionem  is  given,  and  the  same,  or  a  true  copj  thereof,  is  not  o'  *ttorn^  and 
filed  with  the  officer  acting  as  clerk  of  the  docquets  and  judgments  in  the  ^^^^ 
Court  of  Queen's  Bench  within  twenty-one  days  next  after  the  execution 

thereof  as  required  by  the  act  of  the  third  year  of  the  reign  of  King  George 
the  Fourth  (chapter  thirty-nine),  "for  preventing  frauds  upon  creditors  by 
secret  warrants  of  attorney  to  confess  judgment,"  the  same  shall  be  deemed 
fraudulent  and  diaU  be  void ;  and  if  any  such  warrant  of  attorney  or  cog- 
novit actionem  so  filed  was  given  subject  to  any  defeasance  or  condition, 
such  defeasance  or  condition  shall  be  written  on  the  same  paper  or  parch- 
ment with  the  warrant  or  cognovit  before  the  filing  thereof,  otherwise  the 
warrant  or  cognovit  shall  be  void. 

27.  Where  a  judge's  order  made  b^  consent  is  piven  by  a  defendant  in  a  Filing  of  {ndgeTs 
personal  action  whereby  the  plaJntifE  is  authorized  forthwith  or  at  any  JjSS^^S^^  "** 


S6S 

1  4"  2  yict, 

e,  110, «.  10. 


AppUoation  of 
S  0«o.  4,  c.  89, 
and  6  li  7  Vict, 
c  96,  to  judged 
ord«n. 


Judgments  affecting  Real  and  Personal  Property. 

fatare  time  to  sign  or  enter  Dp  jadgment,  or.  to  isne  or  to  take  oot  execa- 
tion,  whether  sadi  order  is  made  subject  to  any  defeasance  or  condition  or 
not,  then  if  the  action  is  in  the  Ck>iirt  of  Queen's  Bench  the  order,  and  if 
the  action  is  in  any  other  court,  a  true  copy  of  the  (under,  shall,  together 
with  an  affidavit  of  the  time  of  such  consent  being  given,  and  a  descnptioa 
of  the  residence  and  occupation  of  the  defendant,  oe  filed  with  the  officer 
acting  as  clerk  of  the  dooquets  and  judgments  In  the  Court  of  Queen's 
Bench  within  twenty-<me  dajs  after  the  making  of  the  order,  otherwise  the 
order  and  any  judgment  signed  or  entered  up  thereon,  and  any  ezecntioD. 
issued  or  taken  out  on  such  judgment,  shall  be  void. 

28.  The  provisions  of  the  said  act  of  the  third  year  of  King  Geoige  the 
Fourth,  ana  of  the  act  of  the  session  of  the  sixth  and  seventh  years  of  her 
Majesty's  reign  (diapter  sixty-six),  «to  enlarge  the  provisions  of  an  act 
for  preventing  frauds  upon  creditors  by  secret  warrants  of  attorney  to  con- 
fess j  ndgment,"  for  liberty  to  file  a  warrant  of  attorney  or  oognovU  aetionent^ 
or  a  copv  thereof,  with  &e  clerk  of  the  docquets  and  judgments,  and  for 
that  clerk  to  make  certain  entries  and  search  in  relation  tiiereto,  and  for 
entering  satisfaction  thereon,  and  for  fees  for  search,  and  filing  and  taking 
office  copies,  shall  extend  and  be  applicable  to  every  such  judo's  order. 


Writ  op  Elegit. 

Sheriff  em-  11.  And  whereas  the  existing  law  is  defective  in  not  pro- 

SecuStonof  ulttS  vi<li°g  adequate  means  for  enabling  jadgment  creditors  to  ob- 
to  Judgment  tain  satisfaction  from  the  property  of  dieir  debtors,  and  it  is 
*''*"***'  expedient  to  give  judgment  creditors  more  efiectual  remedies 

against  the  real  and  personal  estate  of  their  debtors  than  thej 
possess  under  the  existing  law;  be  it  therefore  further  enacted, 
that  it  shall  be  lawful  for  the  sheriff  or  other  officer  to  whom 
any  writ  of  elegit,  or  any  precept  in  pursuance  thereof,  shall  be 
directed  at  the  suit  of  any  person  upon  anj  judgment,  which  at 
the  time  appointed  for  the  commencement  of  this  act  shall  have 
been  recovered,  or  shall  be  thereafter  recovered  in  any  action  in 
anj  of  her  Majesty's  superior  courts  at  Westminster,  to  take 
and  deliver  execution  unto  the  party  in  that  behalf  suing,  of  all 
such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  as  the  person  against  whom  execution  is  so  sned,  or  any 
person  in  trust  for  him,  shall  have  been  seised  or  possessed  of  at 
the  time  of  entering  up  the  said  judgment,  or  at  any  time  after- 
wards, or  over  which  such  person  shall  at  the  time  of  entering 
up  such  judgment^  or  at  any  time  afterwards,  have  any  dis- 
posing power,  which  he  might  without  the  assent  of  any  other 
person  exercise  for  his  own  benefit,  in  like  manner  as  the 
sheriff  or  other  officer  may  now  make  and  deliver  execution  of 
one  moiety  of  the  lands  and  tenements  of  any  person  against 
whom  a  writ  of  elegit  is  sued  out ;  which  lands,  tenements, 
rectories,  tithes,  rents  and  hereditaments,  by  force  and  virtue  of 
such  execution,  shall  accordingly  be  held  and  enjoyed  by  the 
party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  court  out  of  which  such  exe- 
cution shall  have  been  sued  out  as  a  tenant  by  elegit  is  now 
ProviM  as  to        subject  to  in  a  court  of  equity :  provided  always,  that  such 

copybold  lands.  ^       .f       r  ^    ' 
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party  suing  out  execution,  and  to  whom  any  copjhold  or  ens-     1^2  Vict. 
tomarj  lands  shall  be  so  delivered  in  execution,  shall  be  liable    g.  110,  *■  11. 
and  is  herebj  required  to  make,  perform  and  render  to  the  lord 
of  the  manor  or  other  person  entitled  all  such  and  the  like  pay- 
ments and  services  as  the  person  against  whom  such  execution 
shall  be  issued  would  have  been  bound  to  make,  perform  and 
render,  in  case  such  execution  had  not  issued;  and  that  the 
party  so  suing  out  such  execution,  and  to  whom  any  such  copy- 
hold or  customary  lands  shall  have  been  so  delivered  in  exe- 
cution, shall  be  entitled  to  hold  the  same  until  the  amount  of 
such  payments,  and  the  value  of  such  services,  as  well  as  the 
amount  of  the  judgment,  shall  have  been  levied :  provided  also,  ptotIbo  u  to  par- 
that  as  against  purchasers,  mortgagees  or  creditors,  who  shall  ^JSuiSf***" 
have  become  such  before  the  time  appointed  for  the  commence-  cnditon. 
ment  of  this  act,  such  writ  of  elegit  shall  have  no  greater  or 
other  effect  than  a  writ  of  elegit  would  have  had  in  case  this  act 
had  not  passed  (d). 

(d)  This  act  has  extended  the  remedy  of  the  jadgment  creditor  against  Wbatmaj  be 
the  whole,  instead  of  one  moiety  of  the  debtor's  lands,  indading  copyholds,  •^tended, 
which  were  not  subject  to  execution  nnder  the  old  law.     (See  ante, 
p.  482.) 

By  tne  old  law,  if  an  estate  tail  were  extended,  the  issae  might  avoid  it  Estate*  tall, 
after  tiie  death  of  the  tenant  in  taiL  {Ai/dmmham  v.  Lord  8t,  Jokn,  Oro. 
Jac  85;  GUh.  on  Execntions,  106.)  As  tenants  in  tail,  where  there  is  no 
protector,  have  a  disposing  power,  without  the  assent  of  any  other  person,  it 
IS  conceiyed  that  in  such  a  case  the  issue  will  be  bound  by  judgments  en- 
tered up  against  the  tenant  in  tail.  The  Idth  section  exprrady  declares, 
that  a  judement  shall  be  binding  as  against  the  issue  of  the  body  and  other 
persons  whom,  without  the  assent  of  any  other  person,  the  debtor  might 
haye  barred.    (See  Lewis  y.  Dunoombe,  20  Beay.  d9S,post.") 

It  seems  that  lands  settled  to  such  uses  as  the  jud^ent  debtor  shall  Land  aotjeet  to  a 
appoint,  is  within  this  section.    As  to  the  old  law  on  this  point,  see  8keele$  power. 
Y.  Shearby,  8  M.  &  Cr.  112. 

Lands,  of  which  a  man  is  seised  in  right  of  his  wife,  are  liable  to  execu- 
tion.   (Dalt  Sher.  136;  Coote  on  Mortgages,  67.) 

IVust  estates  are  liable  to  execution  under  the  11th  section  of  the  act,  Trogtertatei. 
which  extends  to  lands  and  hereditaments,  of  which  the  debtor,  or  any 
person  in  trust  for  him,  shall  haye  been  seised  or  possessed  of  at  the  time 
of  entering  up  the  said  judgment,  or  at  any  time  afterwards.  Under  the 
Statute  of  Frauds  (29  tiur.  2,  c.  8,  s.  10),  it  was  hdd,  that  where  a  trustee 
oonyeyed  land  before  execution  sued,  though  he  was  seised  in  trust  for  tiie 
defendant  at  the  time  of  the  judgment,  the  lands  could  not  be  taken  in 
execution.  (^Htmt  y.  Colet,  1  Com.  226 ;  see  Steele  y.  Phillips,  BcAtty, 
193 ;  Hiekson  y.  Aylward,  8  MoUoy,  25.)  Judgments  entered  up  since 
the  29th  July,  1864,  do  not  effect  lands  until  deliyered  in  execution. 
(27  &  28  Vict.  c.  U2,po8t,) 

It  was  decided,  that  a  trust  created  by  a  defendant  in  favour  of  himself 
and  another  person,  is  not  a  trust  within  the  29  Car.  2,  c.  8,  s.  10,  that 
clause  being  confined  to  cases  where  the  trustees  are  seised  or  possessed  in 
trust  for  a  defendant  alone,  and  not  jointly  with  another  person,  the  trust 
within  that  statute  being  one  of  a  clear  and  simple  nature  for  the  benefit 
of  the  debtor.  {Doe  d.  Hull  y.  GreenhiU,  4  B.  &  Aid.  684.  See  Harris 
v.  Booker,  4  Bing.  96.) 

The  Statute  of  Frauds  did  not  render  liable  to  execution  an  equity  of 
redemption  in  freeholds  (Plnnket  y.  Penson,  2  Atk.  290),  or  in  leaseholds. 
(^I/ygter  y.  Dolland,  1  Yes.  j nn.  431 .)  An  equitable  interest  in  a  term  could 
not  be  taken  in  execution  under  the  Statute  of  Frauds.  {Scott  y.  Seholey, 
8  East,  467;  see  Re  Jhike  of  Newcaetle,  L.  K.,  8  £q.  700.)    And  it  seems 
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that  the  law  is  not  altered  by  1  &  2  Vict  c  110.  (See  Mayor  of  Poole  t. 
White,  15  M.  &  W.  hlU  Re  Buho  of  NeweattU,  L.  R.,  8  £q.  706.) 

Leaseholds  may  either  be  extended  nnder  an  elegit,  or  taken  under  a 
fi.fa,  as  part  of  the  personalty.  {Fleetwood's  case,  8  Kep.  171.)  Where 
the  lease  is  taken  in  cxecation  bj  the  sheriff  the  term  remains  in  the 
original  lessee  until  an  actual  assignment  by  the  dieriff  to  the  purchaser. 
{Playfair  y.  Musgrove,  14  Mees.  &  W.  239;  Giles  y.  Orover,  9  Bing.  128; 
2  M.  &  Scott,  197.)  Where  a  sheriff  sells  a  term  taken  in  execution  under 
Kfi.fa,  to  the  execution  creditor,  bat  executes  no  assignment  in  writing  of 
the  term,  the  estate  remains  in  the  debtor,  and  the  execution  creditor  has  no 
defence  to  an  ejectment  at  his  suit.  (^Doe  d.  Hughes  y.  Jones,  9  Mees.  & 
W.  872.)  After  verdict  and  before  judgment  had  been  entered  up,  the 
defendant  sold  his  leasehold  by  auction :  it  was  held,  that  nnder  this 
statute  the  plaintiff  could  not  levy  execution  on  &e  purchase-monej. 
{Jirown  y.  Parrott,  4  Bcav.  585.)  In  Causton  y.  Machlew  (2  Sim.  242'), 
a  person  who  was  possessed  of  a  term  for  years  in  a  house,  had  allowed 
judgments  to  be  entered  up  against  him.  Tne  term  having  been  sold,  the 
purchaser  objected  to  the  title,  on  the  ground  that  continuances  might  have 
been  entered,  and  there  might  by  possibility  be  writs  in  ^e  hands  of  the 
sheriff,  but  the  objection  was  overruled.  (See  Williams  v.  Oradoch,  4  Sim. 
818.) 

As  to  extending  leaseholds,  see,  further,  Chitty's  Archb.  690, 12th  ed. ; 
and  as  to  selling  leaseholds  under  a  fi.fa.,  see  lb,  654.  As  to  the  effect  of 
2  &  3  Vict  c.  1 1,  s.  5,  in  the  case  of  purchasers  of  leaseholds  without  notice, 
see  Westbrook  v.  Blythe,  3  £1.  &  Bl.  7S7,  post. 

Where  rent  became  due  after  the  delivery  of  a  writ  of  elegit  to  the 
sheriff,  but  before  the  inquisition  was  taken  thereon,  it  was  held,  that  the 
execution  creditor  was  not  entitled  to  the  rent.  (Sharp  v.  Xeg,  8  Mees.  & 
W.  379 ;  9  Dowl.  P.  C.  770.)  As  to  the  property  which  may  be  extended 
nnder  a  writ  of  elegit,  see,  further,  the  notes  to  Under  hill  v.  Devereux^ 
2  Wms.  Saund.  (ed.  1871),  197;  Chitty's  Archb.  686,  12th  ed. 

In  an  inquisition  on  an  elegit  taken' since  this  act,  it  is  not  necessary  to 
set  out  the  land  by  metes  and  bounds ;  it  is  sufficient  to  describe  it  in  such 
a  manner  as  would  be  sufficient  to  identify  it  in  a  conveyance.  (^Doe  d. 
Moherts  v.  Parry,  18  Mees.  &  W.  366;  8  Jur.  963.) 

A  creditor  taking  out  execution  is  not  precluded  from  becoming  the 
purchaser  of  the  property  seized  under  it  {Stratford  v.  Twynam,  Jacob, 
418.) 

Where  a  party  dies  after  verdict,  and  before  judgment,  his,  lands  are 
bound  in  the  hands  of  his  heir  by  a  judgment  entered  up  within  two  terms 
after  verdict  nnder  the  stat  17  Car.  2,  c.  8,  s.  1,  made  perpetual  by  1  Jac.2, 
c.  17,  s.  4.    {Saunders  v.  M*Gowran,  12  Mees.  &  W.  221.) 

A  sale  of  property  for  good  consideration  is  not,  either  at  common  law  or 
nnder  stat  13  Eliz.  c.  6,  fraudulent  and  void,  merely  because  it  is  made  with 
the  intention  to  defeat  the  expected  execution  of  a  judgment  creditor. 
(  Wood  v.  Dixie,  7  Q.  B.  892.) 

The  stat.  3  Geo.  1,  c.  15,  s.  16,  which,  for  ascertaining  the  fees  for  exe- 
cuting of  writs  of  elegit,  so  far  as  they  affect  real  estate,  enacts,  that  the 
poundage  to  be  taken  by  sheriffs  "  by  reason  or  colour  of  their  office,"  or 
"  by  reason  or  colour  of  their  executing  of  any  writ  or  writs  of  habere 
facias  possessionem  aut  seisinam,**  shall  not  exceed  a  certain  proportion  of 
the  yearly  value  of  any  lands ''  whereof  possession  or  seisin  shall  be  by  them 
or  any  of  them  given,"  applies  to  the  execution  of  writs  of  elegit,  though 
not  expressly  named  in  the  enacting  part ;  and  the  sheriff  taking  more 
than  the  limited  poundage  for  such  execution  is  liable  to  the  penalties 
imposed  by  stats.  8  Geo.  1,  c.  25,  s.  5,  and  29  Eliz.  c.  4,  s.  1.  {Nash  v. 
Allen,  4  Q.  B.  784.)  The  stat.  29  Eliz.  c.  4,  against  extortion  by  sheriffs, 
is  not  repealed  by  1  Vict  c.  55,  but  the  only  effect  of  the  latter  statute  is 
to  exempt  from  the  penalties  of  the  former  statute  the  cases  in  which  the 
sheriff  shall  take  no  larger  fees  than  shall  be  allowed  by  the  order  of  the 
judges.  (Pilhington  v.  Cooke,  16  Mees.  &  W.  615.)  In  an  action  of 
debt  by  a  sheriff  against  an  execution  creditor  for  poundage,  the  defendant 
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12.  By  virtue  of  any  writ  of  fieri  facias  to  be  sued  out  of  any  sheriff  em- 
superior  or  inferior  court,  after  the  time  appointed  for  the  com-  mon^tMi?*** 
mencement  of  this  act,  or  any  precept  in  pursuance  thereof,  the  i^otes,  &c.,  and 
sheriff  or  other  officer,  having  the  execution  thereof,  may  and  banknotes  to 
shall  seize  and  take  any  money  or  bank  notes  (whether  of  the  SSra^amitrsae 
governor  and  company  of  the  Bank  of  England,  or  of  any  foramoant 
other  bank  or  bankers),  and  any  cheques,  bills  of  exchange,  JfSSange"aid 
promissory  notes,  bonds,  specialties  or  other  securities  for  money  otberiecariues. 
belonging  to  the  person  against  whose  effects  such  writ  of  fieri 
fisMsias  shall  be  sued  out ;  and  may  and  shall  pay  or  deliver  to 
the  parly  suing  out  such  execution,  any  money  or  bank  notes, 
which  snail  be  so  seized,  or  a  sufficient  part  thereof ;  and  may 
and  shall  hold  any  such  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties  or  other  securities  for  money,  as  a  secu- 
rity or  securities  for  the  amount  by  such  writ  of  fieri  facias 
directed  to  be  levied,  or  so  much  thereof  as  shall  not  have  been 
otherwise  levied  and  raised ;  and  may  sue  in  the  name  of  such 
sheriff  or  other  officer  for  the  recovery  of  the  sum  or  sums 
secured  thereby,  if  and  when  the  time  of  payment  thereof  shall 
have  arrived,  and  that  the  payment  to  such  sheriff  or  other 
officer,  by  the  party  liable  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty  or  other  security,  with   or 
without  suit,  or  the  recovery  and  levying  execution  against  the 
party  so  liable,  shall  discharge  him  to  the  extent  of  such  pay- 
ment)  or  of  such  recovery  and  levy  in  execution,  as  the  case 
may  be,  from  his  liability  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty  or  other  security;  and  such 
sheriff  or  other  officer  may  and  shall  pay  over  to  the  party 
suing  out  such  writ  the  money  so  to  be  recovered,  or  such  part 
thereof  as  shall  be  sufficient  to  discharge  the  amount  by  such 
writ  directed  to  be  levied;   and  if,  after  satisfaction  of  the 
amount  so  to  be  levied,  together  with  sheriff's  poundage  and 
expenses,  any  surplus  shall  remain  in  the  hands  of  such  sheriff 
or  other  officer,  the  same  shall  be  paid  to  the  party  against 
whom  such  writ  shall  be  so  issued;  provided  that  no  such  ProriMaato 
sheriff  or  other  officer  shall  be  bound  to  sue  any  party  liable  IS^"*^^ ''' 
upon  any  such  cheque,  bill  of  exchange,  promissoiy  note,  bond, 
specialty  or  other  security,  unless  the  party  suing  out  such  exe- 
cution shall  enter  into  a  bond,  with  two  sufficient  sureties,  for 
indemnifying  him  from  all  costs  and  expenses  to  be  incurred  in 
the  prosecution  of  such  action,  or  to  which  he  may  become 
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liable  in  consequence  thereof,  the  expense  of  such  bond  to  be 
deducted  out  of  any  money  to  be  recovered  in  such  action  (e). 

{e)  The  effect  of  this  iection  is,  to  place  bank  notes  and  money  seized 
under  a  fi.  fa,  upon  the  same  footing  as  goods,  and,  therefore,  bank  notes 
BO  seized  are  not  to  be  treated  as  the  proputy  of  the  execution  creditor,  so 
as  to  be  available  in  the  sheriff's  hands  to  satisfy  a  writ  of  JL  fa,  lodged 
with  him  asainst  snch  ezecntion  creditor  at  the  suit  of  a  third  person.- 
Maule,  J.,  observed,  **  The  intention  of  the  statute  was  to  subject  money, 
&c.  to  seizure,  in  the  same  way  as  any  other  chattels  were  before,  except 
that  where  money  is  seized  it  is  not  necessaiy  that  the  form  of  a  sale  should 
be  gone  through.  But,  althoueh  the  sheriff  may,  and  ought,  if  the  execu- 
tion creditor  desires  it,  to  hand  over  the  money  to  him,  it  does  not  follow 
that  it  becomes  by  the  seizure  the  property  of  the  execution  creditor.  It  is 
not  convenient  or  necessary  that  the  tnings  for  the  first  time  made  seizable 
by  this  act  should  be  placed  in  a  different  position  from  goods  which  were 
seizable  before."    ( Colling rid^e  v.  Paxton,  11  C.  B.  683.) 

Where  the  sheriff  has  seized  goods  under  a  fi.fa,  and  holds  a  balance  of 
money,  the  proceeds  of  the  sale,  such  money  is  not  liable  to  seizure  under 
Afi.fa,  affamst  the  execution  creditor,  under  this  section,  as  money  belong- 
ing to  saai  creditor,  unless  the  sheriff  has  appropriated  and  set  apart  spocinc 
money  for  the  balance  to  be  paid  under  the  first  ft.  fa,  (  Wood  v.  Wood^ 
4  Q.  B.  897. )  The  statute  applies  only  to  the  case  of  money  set  apart  and 
earmarked,  and  the  property  specificalnr  of  the  party  against  whoee  effects 
theft,  fa,  issues,  and  which  the  sheriff  may  seize  as  he  would  any  other 
goods  belonging  to  the  defendant ;  and  was  intended  to  remedy  the  defect 
which  formerly  existed  in  the  execution  of  tkft.fa.,  it  being  considered  that 
nothing  could  be  seized  that  could  not  be  sold,  and  that  money  was  not  the 
subject  of  a  sale.    (lb.  401.) 

The  surplus  of  the  proceeds  of  property  sold  under  a  ft,  fa.  remaining  in 
the  hands  of  the  sheriff  after  satisfying  the  execution  creditorB,  is  a  debt 
due  from  the  sheriff  to  the  debtor,  and  cannot  be  taken  in  execution  under 
a  ft.  fa,  at  the  suit  of  a  third  party,  against  the  defendant  in  the  former 
suits.  {Ilarriion  v.  Paynter,  6  Mees.  &  W.  887;  8  DowL  P.  C.  849; 
4  Jur.  488.) 

A  party  privileged  from  arrest  having  been  taken  on  a  ea,  so,  by  the  sheriff 
of  G.,  paid  the  money  to  the  sheriff  and  obtained  a  jndge^s  order  to  have 
it  refunded.  When  the  town  agent  was  about  to  do  so,  the  money  was 
claimed  by  the  sheriff  of  M.  under  a  ft,  fa.  directed  to  him :  it  was  held, 
that  the  money  could  not  be  taken  under  the  ft,  fa,  {Matters  v.  Stanly, 
8  Dowl.  P.  C.  169 ;  4  Jur.  28,  Exch.) 

This  section  gives  no  power  to  seize  money  in  execution  while  in  the 
hands  of  a  third  person,  as  trustee  for  the  defendant;  and  therefore  money 
deposited  in  court  in  one  action,  pursuant  to  43  Greo.  8,  c.  46,  s.  2,  and  the 
7  tt  8  Geo.  4,  c.  71,  s.  2,  cannot  be  pud  out  to  an  execution  creditor  in  a 
seccmd  action,  in  satisfaction  of  his  claim.  {^FSranee  y.  CampheUj  6  Jur. 
105.) 

When  the  goods  of  a  defendant,  who  alleges  that  he  holds  them  solely  as 
trustee,  are  taken  in  execution,  the  defendant,  in  his  character  of  trustee, 
may  in  general  dispute  the  seizure ;  and  the  sheriff  in  snch  case  Ib  entitled 
to  the  benefit  of  an  mterpleader  rule  under  sect.  6  of  stat  1  &  2  Will.  4,  c.  68. 
But  it  was  questioned  whether  this  would  be  so  if  the  defendant  had  pos- 
sessed the  goods  for  a  long  time  under  circumstances  inconsistent  with  the 
trust.    {Fenwioh  v.  Lay  cock,  2  Q.  B.  108.) 

Personal  chattels  bequeathed  to  a  single  woman  for  her  separate  use,  but 
without  the  intervention  of  any  trustee,  cannot  be  seized  in  execution  by  a 
judgment  creditor  of  an  afteivtaken  husband.  {Newlandt  v.  Paynter, 
4  My.  &  O.  408.) 

Property  held  by  way  of  lien  cannot  be  taken  in  execution  under  aji/o. 
either  at  common  law  or  since  this  section.  {Legg  v.  Evans,  6  Mees.  &  W. 
86  ;  8  Dowl.  P.  C.  177;  4  Jur.  197.) 

A  judgment  creditor,  on  ascertaining  that  a  sum  of  money  was  about  to 
be  paid  in  a  cause  to  his  debtor,  applied  by  |ietition  to  the  Court  of  Chan- 
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ceiy,  that  the  sheriff  might  he  at  liberty  to  seize  in  the  acconntant-penerars 
office  a  cheque,  bj  means  of  which  the  sum  of  monej  was  to  be  paid  ont  to 
the  debtor :  it  was  held,  that  nnder  this  section  the  cheque  was  liable  to 
seiinre,  and  that,  inasmuch  as  the  cheque  was  in  the  hands  of  the  acconntant- 
fl^era],  the  application  to  the  court  was  proper.  ( Watts  v.  Jefferyet,  8  Mac. 
&  G.  422;  15  Jur.  485.)  It  was  observed  by  the  Lord  Chancellor,  that  this 
section  does  not  in  terms  comprise  the  particular  case  of  monej  standing  in 
the  name  of  the  accountant-general,  but  the  8  &  4  Vict.  c.  82,  was  paraed 
with  the  yiew  of  rendering  all  the  property  of  a  debtor  which  was  so 
situated  as  not  to  be  reached  under  this  act,  available  for  the  purpose  of 
satisfying  the  debts  of  the  judgment  creditor.  (lb.)  A  cheque  of  the 
accountant-general  in  favour  of  A.  B.,  but  not  delivered  out,  is  not  A.  B.'s 
property,  so  as  to  be  liable  to  be  seized  by  the  sheriff  under  this  section. 
Leave  to  seize  such  a  cheque  was  refused,  but  a  stop  order  was  granted. 
iCourtay  V.  Vineentt  15  Beav.  486.  See  Warlmrton  y.  Eitt^  Kay,  470, 
pogt.) 

There  is  no  doubt  that  by  a  conveyance,  whether  to  a  purchaser  or  to  a  rixtunsfl. 
mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless  there  be  some 
w(Mrds  in  the  deed  to  exclude  them.  CoUgrave  v.  J>io$  Santos  (2  B.  &  O. 
76;  S  D.  &  R.  255)  is  an  authority  to  that  effect  in  the  case  of  a  purchaser, 
and  Longttaffe  v.  Meagoe  (2  Ad.  &  EH.  167)  in  the  case  of  a  mortgagee. 
(See  Steward  y.  Lambe,  1  Brod.  &  B.  606 ;  Boydell  v.  WMiehael,  1  Cr. 
M.  &  R.  177.)  The  deed  may  be  so  qualified  as  not  to  pass  fixtures.  {Hare 
T.  Herton,  5  B.  &  Ad.  716.)  Fixtures  cannot  generally  be  treated  as 
goods  and  chattels  until  detached  from  the  freehold.  (JYutt  v.  Butler ^ 
6  Esp.  176;  Lee  v.  BUdon,  2  Marsh.  495;  Mblett  v.  Smith,  4  T.  R  504.) 
Jn  tkfi,  /a.  against  a  lessee,  who  may  himself  remove  them,  they  may  be 
taken.  (Place  v.  I^g,  4  Man.  &  R  277,  per  Bayley,  J.;  Winn  v. 
Ingilhy,  5  B.  &  Aid.  626;  1  D.  &  R.  247;  Pitt  y.  Shew,  4  B.  &  Aid.  206; 
Evane  v.  Roberts,  5  B.  &  C.  841 ;  8  D.  &  R.  611 ;  Shelford's  Law  of 
Bankruptcy,  pp.  260—266,  407,  8rd  ed.)  But  lessor  and  lessee  ma^  enter 
into  an  agreement  reserving  tenant's  fixtures  to  the  lessor  as  against  an 
execution  creditor  of  the  lessee.  { Burner gue  v.  Bvmsey,  2  H.  &  C.  777 ; 
12  W.  R  206.)  Eixtures  annexed  to  the  freehold  cannot  be  taken  under  a 
^./a.    rWatson's  Sheriff,  252,  2nd  ed.) 

The  uieriff  is  not  bound  to  lev^  under  2kfi,fa,  whatever  the  value  of  the  Landlord's  mX 
goods  may  be,  unless  the  execution  creditor  (having  notice)  first  satisfies 
the  landlord's  rent.  ( Cocker  v.  Musgrove,  15  L.  J.,  N.  S.,  Q.  B.  465 ;  10 
Jur.  922 ;  9  Q.  B.  228 ;  Bisely  v.  Byle,  11  Mees.  &  W.  16.)  If  a  sheriff 
under  a  ji,  fa.  levies  on  and  removes  goods  which  are  not  the  property  of 
the  judgment  debtor,  and  has  notice  of  rent  due  before  the  removal,  he  is 
liable  to  the  landlord  under  stat.  8  Anne,  c.  14,  s.  1,  although  he  has  paid 
over  the  whole  proceeds  of  the  levy  to  the  owner  of  the  goods.  {Ibrster  v. 
(hokson,  I  Gale  &  D.  58;  6  Jur.  1083;  1  Q.  B.  419.)  The  plaintiff  having 
issued  a  j€.  fa.,  the  sheriff  seized  goods,  the  proceeds  of  which  were  exhausted 
by  payment  of  a  year's  rent  to  the  landlord  under  stat.  8  Anne,  c.  14,  s.  1, 
the  expenses,  and  the  sum  due  upon  another  writ  of  Ji.  fa,  previously 
delivered  to  the  sheriff.  It  was  held,  that  a  return  of  nulla  bona  to  the 
plaintiff's  writ  was  proper,  and  that  the  sheriff,  in  an  action  against  him  for 
falsely  making  such  return,  might  show  the  above  facts,  under  a  plea  that 
the  original  defendant  had  no  goods  whereof  the  sheriff  could  levy  the 
damages  in  the  declaration  mentioned.  {Xintle  y.  IVeeman,  11  Ad.  & 
EIL  689.) 

As  to  execution  against  corporations  and  companies,  see  Chitty's  Archb. 
1147  and  1176, 12th  ed.  The  rolling  stock  and  plant  of  a  railway  company 
are  now  protected  from  being  taken  in  execution.  But  a  receiver,  and  if 
necessary  a  manager,  may  be  appointed  on  the  petition  of  the  judgment 
creditor.    (80  &  81  Vict  c.  127,  s.  4.) 

Where  a  sheriff,  who  had  seized  and  sold  certain  goods  under  a  writ  of 
fL  fa,,  kept  the  money  in  his  hands  in  consequence  of  a  suit  in  equity 
between  the  parties  respecting  the  amount  due  to  the  plaintiff:  it  was  held, 
that  the  writ  must  be  considered  as  wholly  executed,  and  ought  not,  on  the 
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Aeacifts  going  oat  of  office,  to  be  tnuBsferred  to  hia  saooeeior  onder  3  &  4 
Will.  4,  c  99,  8.  7.    {lb,;  see  Woodland  y.  I^Mor,  11  Ad.  &  £L  869.) 

Where  a  defendanfe  died  between  eleven  and  twelve  o'clock  in  the 
morning,  and  a  writ  of  JL  /a.  was  sued  ont  against  his  goods  between  two 
and  three  in  the  afternoon  of  the  same  day,  t&  conrt  set  aside  Ihe  ezeen- 
tion  as  irregnlar.    ( Chick  r.  SmUh,  8  Bowl.  P.  C.  387;  4  Jar.  86.) 

See,  farther,  as  to  ezecation  hjJL/a,,  Chitty's  Archb.  646  et  teq. 

No  writ  of  Ji,  fa.  or  other  writ  of  execution,  and  no  writ  of  attachment 
against  the  goods  of  a  debtor,  shall  prejadioe  the  title  to  such  goods 
acquired  bj  any  person  bond  fids  and  for  a  ralaable  oonaideration  before 
the  actual  seizare  or  attachment  thereof  bj  yirtue  of  sach  writ ;  proYided 
snch  person  had  not,  at  the  time  when  he  acqaired  each  title,  notice  that 
sach  writ  or  any  other  writ,  by  rirtae  of  whi(^  the  goods  of  sadi  owner 
might  be  seised  or  attached,  had  been  deliTered  to  and  remained  anexecated 
in  the  hands  of  the  sheriff,  onder-sberiff  or  coronfir.  (19  &  2jQ  Yict  c.  97« 
s.  1.) 
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IS.  A  judgment  already  entered  up,  or  to  be  hereafter 
entered  up  against  any  person  in  any  of  her  Majesty's  superior 
courts  at  Westminster,  shall  operate  as  a  charge  upon  all  lands, 
tenements,  rectories,  advowsons,  tithes,  rents  and  hereditaments 
(including  lands  and  hereditaments  of  copyhold  or  customary 
tenure),  of  or  to  which  such  person  shall  at  the  time  of  entering 
up  such  judgment^  or  at  any  time  afterwards,  be  seised,  pos- 
sessed of,  or  entitled  for  any  estate  or  interest  whatever,  at  law 
or  in  equity,  whether  in  possession,  reversion,  remainder  or 
expectancy,  or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power,  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judgment  shall  be 
BO  entered  up,  and  against  all  persons  claiming  under  him  afler 
such  judgment,  and  shall  also  be  binding  as  against  the  issue  of 
his  body,  and  all  other  persons  whom  he  might,  without  the 
assent  of  any  other  person,  cut  off  and  debar  from  any  re- 
mainder, reversion  or  other  interest,  in  or  out  of  any  of  the 
said  lands,  tenements,  rectories,  advowsons,  tithes,  rente  and 
hereditaments  (/*) ;  and  every  judgment  creditor  shall  have 
such  and  the  same  remedies  in  a  court  of  equity  against  the 
hereditaments  so  charged  by  virtue  of  this  act  or  any  pai*t 
thereof,  as  he  would  be  entitled  to  in  case  the  person  against 
whom  such  judgment  shall  have  been  so  entered  up  had  power 
to  charge  the  same  hereditaments,  and  had  by  writing,  under 
his  hand,  agreed  to  charge  the  same,  with  the  amount  of  such 
judgment  debt  and  interest  thereon:  provided  that  no  judg- 
ment creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the 
benefit  of  such  charge  until  afler  the  expimtion  of  one  year 
from  the  time  of  entering  up  such  judgment  (^) ;  or  in  cases  of 
judgments  already  entered  up,  or  to  be  entered  up,  before  the 
time  appointed  for  the  commencement  of  this  act,  until  after 
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the  expiration  of  one  jear  from  the  time  appointed  for  the  com-     i  4*  2  Vict, 
mencement  of  this  act,  nor  shall  such  charge  operate  to  give  the    g.  110, ».  13. 
judgment  creditor  any  preference  in  case  of  the  bankruptcy  of 
the  person  against  whom  judgment  shall  have  been  entered  up 
unless  such  judgment  shall  have  been  entered  up  one  year  at 
least  before  the  bankruptcy:   provided  also,  that  as  regards  Proviso  as  to 
purchasers,  mortgagees  or  creditors,  who  shall  have  become  p""**"®^ 
such  befoi*e  the  time  appointed  for  the  commencement  of  this 
act,  such  judgment  shall  not  affect  lands,  tenements  or  heredita- 
ments, otherwise  than  as  the  same  would  have  been  affected 
by  such  judgment  if  this  act  had  not  passed:  provided  also, 
that  nothing  herein  contained  shall  be  deemed  or  taken  to 
alter  or  affect  any  doctrine  of  courts  of  equity,  whereby  protec- 
tion is  given  to  purchasers  for  valuable  consideration  without 
notice. 

(/)  As  to  jndgmentB  entered  up  between  the  23rd  Jnly,  1860,  and  the  Judgments 
29th  July,  1864,  see  23  &  24  Vict.  c.  38,  pott.  And  as  to  judgments  entered  SifT^i"^!^ 
up  after  the  29th  July,  1864,  see  27  &  28  Vict.  c.  112,  pogt.  ^^  ''"^*  ^^• 

In  considering  whether  judgment  creditors  were  necessary  parties  ranee  Effect  of  97  ft  38 
27  &  28  Vict.  c.  112,  to  suits  to  foreclose  mortgaged  lands,  Maliru,  V.-C,  V^±^*  ^ 
said  that  the  last-mentioned  act  sufficiently  show^  the  intention  to  repeal 
1  &  2  Vict.  c.  110, 8. 13.  iJEarl  of  Cork  v.  liutsell,  L.  R.,  13  Eq.  216 ;  i2d 
JBailey,  17  W.  B.  393.)  And  in  dealing  with  a  case  under  27  &  28  Vict. 
c.  112,  where  the  property  of  the  judgment  debtor  was  incapable  of  being 
taken  in  execution,  Lord  Romilly  said,  there  were  serious  doubts  whether 
1  &  2  Vict.  c.  110,  B.  13,  had  not  been  repealed.  {Re  Duke  of  Nowoartle, 
L.  R.,  8  Eq.  706.)  See,  however,  the  remarks  of  Wood,  V.-C,  Re  Cow^ 
bridge  JR.  Co.,  L.  B.,  5  Eq.  416. 

The  charge  and  right  of  suit  in  equity  given  by  this  act  to  those  who  Caeee  under  this 
obtain  decrees  of  the  Court  of  Chancery  cannot  be  treated  as  part  of  the  action, 
powers,  jurisdiction  and  authority  of  that  court  for  enforcing  its  decrees. 
Therefore,  20  &  21  Vict.  c.  77,  s.  28,  which  enacts  that  the  Court  of  order  of 
Probate  shall  have  the  like  powers  for  enforcing  its  orders  as  are  vested  in  Probate  Court 
the  Court  of  Chancery  in  relation  to  suits  depending  therein,  does  not 
constitute  an  order  of  me  Probate  Court  for  payment  of  money,  a  chai^ 
on  land  within  this  section.    (Pratt  v.  Bull,  1  Be  G.,  J.  &  S.  141.) 

A  decree  of  the  Divorce  Court  for  permanent  alimony  having  been  Decree  of 
entered  on  the  register,  the  Court  of  Common  Pleas  declined  on  motion  to  Divorce  Court, 
order  it  to  be  expunged,  leaving  it  to  the  Court  of  Chancery  to  decide 
whether  the  remedy  was  available  or  not.    {Ux  parte  ffolden,  13  C.  B., 
N.  S.  641;  11  W.  R.  437.) 

No  judgments  could  by  virtue  of  this  act  affect  any  lands  until  registered  Prorisions  as  to 
as  prescribed  by  sect.  19,  post.  (See  also  2  &  3  Vict.  c.  11,  s.  Sfpott.)  And  registration, 
it  was  necessary  to  repeat  the  registration  evenr  five  years.  (2  &  3  Vict 
c.  11,  s.  4 ;  18  &  19  Vict  c.  15,  s.  6, post.)  Where  these  conditions  were 
not  complied  with,  a  purchaser  was  not  bound  although  he  had  notice. 
(3  &  4  Vict  c.  82,  B.  2;  18  &  19  Vict.  c.  15,  68.  4,  5,  post.)  And  even 
where  judgments  were  duly  registered,  it  was  enacted,  that  they  should  not 
affect  purchasers  and  mortgagees  without  notice,  further  than  a  judgment 
of  one  of  the  superior  courts  would  have  done  before  the  act  1  &  2  Vict 
c  110 ;  where  such  judgment  had  been  duly  docketed  according  to  the  law 
then  in  force.    (2  &  3  Vict  c.  11,  s.  5, post.) 

In  an  ejectment  for  land  in  Middlesex  on  a  case  stated,  it  appeared  that  Eiiect  of 
A.,  being  possessed  for  a  term  of  ninety-nine  years  in  the  lands,  conveyed  s  ^  >  Vict  all, 
them  by  way  of  mortgage  to  the  plaintiff  on  the  19th  June,  1862.    The  Jf  jiaj^^ 
mortgage  was  registered  in  Middlesex  on  the  28th  June.    The  defendant,  againsUeaso- 
on  the  5th  June,  1852,  obtained  a  judgment  in  the  Queen's  Bench  asainst  holds. 
A.    On  the  same  day  the  judgment  was  registered  in  the  Common  Pleas ; 
it  was  never  registered  in  Middlesex.  On  the  8th  September,  1852,  an  elegit 
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iflsaed  sod  the  lands  were  deHrered  to  the  defendant :  it  ma  held,  that  Um 
judgment  was  a  charse  on  lands  in  eeneral  nnder  UiIb  section,  from  the  time 
It  was  registered  in  the  Common  Pleas,  but  that  by  stat.  2  &  3  VicL  c  11, 
s.  5  iweiepost),  it  had  no  farther  effect  against  a  bona  Jide  puxciiaaer  for  value 
and  without  notice  than  a  docketed  judgment  before  this  statute.    That  * 
docketed  judgment  would  not  before  this  act  have  bound  a  term  for  jears 
until  execution,  and  consequently  that  the  plaintiff,  being  a  hondfide  pur- 
chaser of  this  term  of  years  before  the  execution,  was  entitled  to  the  lands 
as  against  the  defendant  the  judgment  creditor.  It  was  also  held,  that  theee 
lan£  being  in  Middlesex,  the  judgment,  though  registered  in  the  Gdmmoii 
Pleas,  did  not  bind  the  Umds  till  the  memorial  was  re^;i8tered  in  Middleees, 
nnder  stat  7  Anne,  c.  20,  s.  18,  which  enacts,  that  no  judgment  shall  affect 
or  bind  any  lands  in  Middlesex,  but  only  from  the  time  tnat  a  memorial  of 
such  judgment  shall  be  entered  at  the  rra^stry  oiBSce.    Here  the  judgment 
was  not  entered  at  the  re^try  office  for  Ituddlesex.   The  leaseholds  in  this 
case  were  comprised  withm  that  act,  as  the  only  leaseholds  excepted  by  the 
17th  section  are  leases  at  rack  rent  and  leases  not  exceeding  twenty-one 
years,  whereas  the  lease  in  this  was  not  at  rack  rent  and  exceeded  twenty- 
one  years.    It  was  contended,  that  the  section  reauiring  registration  of  a 
judgment  in  Middlesex  was  in  effect  repealed  by  tnis  section,  enacting  that 
a  judflnnent  shall  charge  the  land  from  the  time  of  regiBtration  in  the  Com- 
mon Pleas,  as  if  a  charge  had  been  executed  by  the  tenant    But  die  Court 
of  Queen's  Bench  thought  the  two  statutes  could  be  read  together,  and 
carried  into  effect  by  holding  that  a  judgment  re^stered  in  the  Common 
Pless  will  have  the  effect  of  a  charge  upon  land  in  Middlesex,  only  from  the 
time  that  the  judgment  has  been  i£o  registered  in  the  registry  for  Middle* 
sex.   {^Wegthrooky,mythe^Z^\.^  ^1.1^1.  See  J7«^A««  t.  Zimi/^, 4  EL 
&  Bl.  274.) 

The  priority,  as  against  lands  in  Middlesex,  of  a  judgment  re^pstered  in 
the  Middlesex  Registry  over  a  judgment  which  though  earlier  m  date  is 
later  in  order^  of  reg^iskration  on  the  Middlesex  Registry,  is  not  lost  by 
reason  of  the  judgment  creditor's  haTine  notice  of  such  earlier  judgment 
at  the  time  when  nis  judgment  is  entered  up.  {Benkam  y.  Keane,  1  J.  & 
H.  686;  8  De  G.,  F.  &  J.  818. )  The  same  rule  does  not  preyaU  in  the  case 
of  mortgagees.    {Holland  y.  Hart,  L.  R.,  6  Ch.  678.) 

A  judgment  creditor,  whose  judgment  was  re^^stered  pursuant  botii  to 
the  RegistiT  Act,  6  &  6  Anne,  c.  18  ( West  Riding,  Yorkshire),  and  this 
statute,  filed  a  bill  to  redeem  a  prior  mortgage  of  lands  in  the  West  Riding, 
and  to  foredoee  the  mortgagor.  The  mortgagor  had  confessed  other  judg- 
ments and  the  oonusees  had  registered  them  pursuant  to  this  act,  but  not 
under  the  Wett  Hiding  Act.  It  was  held,  that  those  oonusees  were  not 
necessary  parties  to  the  suit  (Johnson  y.  HoldsmortK,  1  Sim.  N.  S.  106. 
See  16  Yes.  419.) 

A.  registered  a  judgment  in  Yorkshire.  B.  subsequently  registered  a 
judgment  both  in  Yorkshire  and  the  Common  Pleas.  A.  afterwards 
regutered  his  jnd^ent  in  the  Common  Pleas.  Held,  that  A.'s  judgment 
was  entitled  to  pnority  as  to  lands  in  Yorkshire.  {I^eve  y.  Flood,  33  Beay. 
666.) 

Sir  M  Sugden  obseryes,  ''These  proyisions  (1  &  2  Vict  c  110,  s.  13) 
render  it  now  immaterial  whether  toe  seller  has  an  equitable  or  a  legal 
estate,  for  they  are  placed  on  the  same  footinp^;  and  the  period  of  inquiry-  as 
to  an  equitable  ownership  is  no  longer  the  time  of  execution  sued,  but  of 
the  entering  up  of  the  judgment  or  anytime  afterwards ;  and  therefore  the 
transfer  of  the  legal  estate  after  the  judgment,  and  before  execution  sued, 
is  no  longer  material ;  nor  is  it  important  whether  the  seller  has  an  estate 
with  or  without  a  general  power,  for  in  either  case  the  judgment  is  equally 
binding,  or  whether  the  seller  has  only  a  general  power,  for  that  is  for  this 
purpose  treated  as  an  estate,  and  the  judgment  creditor  has  no  longer  a 
general  lien,  but  an  actual  charge  on  the  estate,  to  which  a  court  of  equity 
is  bound  to  giye  effect    (Sugd.  V.  &  P.  663, 11th  ed.) 

]^y  this  section  the  legislature  meant  that  a  judgment  was  to  operate  on 
all  lands  and  interest  in  lands  oyer  which  the  debtor  might  haye  a  disposing 
power  for  his  own  benefit  without  committing  a  breach  of  duty,  that  is,  oyer 
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ivhich  he  had  a  right  at  law  or  in  equity  to  consider  himself  the  beneficial     1  4*  ^  Vict, 
owner.    The  intr(xl action  of  such  words  as  "  honestly"  or  '*  without  com-     e.  110,  «.  18. 
mitting  a  breach  of  duty*'  appears  to  be  superfluous,  for  they  are  neccs-  — -^— — ^-— 
sarily  to  be  understood  as  forming  a  part  of  the  clause.    {Kinderley  y. 
Jerms,  22  Beay.  1;  2  Jur.,  N.  S.  602;  25  L.  J.,  Chanc.  538 ;  2  Jur.,  ]^.  S. 
603J 

Where  lands  of  the  judgment  debtor  were  comprised  in  a  prior  yoluntary  Lands  comprised 
settlement,  it  was  held,  that  a  judgment  creditor  was  not  a  purchaser  in  prior  voiontaxy 
within  the  meaning  of  27  Eliz.  c.  4,  and  had,  therefore,  no  title  on  that  •®^^*®°*"°^ 
ground  to  set  aside  the  settlement    It  was  further  held,  that  this  section 
did  not  confer  on  the  judgment,  creditor  any  right  against  the  persons 
claiming  under  the  settlement.    The  power  of  defeating  a  yoluntary 
settlement,  by  a  subsequent  sale  for  yaluable  consideration,  is  not  a 
'*  disposing  power"  upon  which  a  judgment  against  the  settlor  can  operate 
under  this  section ;  for  a  voluntary  settlor  cannot  for  his  own  benent  and 
without  the  assent  of  any  other  person  defeat  his  own  settlement.   (^Beavan 
y.  Lord  Oxford,  6  De  G.,  M.  &  G.  507,  622.) 

Where  a  bond  was  given  by  a  municipal  corporation  before  5  &  6  Will.  4,  Lands  of  manld- 
c.  76,  it  was  held,  that  judgment  subsequently  entered  up  on  the  bond  P»i  corporation, 
operated  under  this  section  as  a  charge  upon  all  lands  of  the  corporation 
whether  acquired  before  or  after  6  &  6  Will.  4,  c  76.  The  court  was  of 
opinion  that,  even  if  the  latter  act  woald  have  prevented  the  judgment 
creditor  from  charging  after-acquired  lands  (which,  semble,  it  would  not), 
that  objection  was  removed  by  6  &  7  Will.  4,  c.  104,  s.  1.  The  power  given 
by  the  last-mentioned  section  to  municipal  corporations  of  charging  their 
lands  to  secure  repayment  of  debts  contracted  by  them  before  5  &  6  Will.  4, 
c.  76,  is  a  power  which  they  may  exercise  for  "  their  own  benefit "  within 
the  meaning  of  1  &  2  Vict.  c.  1 10,  s.  13.  The  words  **  for  his  own  benefit*' 
mean  no  more  than  "  for  his  own  use,"  '*  not  as  trustee."  (^Arnold  v. 
Mayor  of  Oratesend,  2  E.  &  J.  574.) 

In  a  mortgage  suit  by  a  j  udgment  creditor  of  a  tenant  in  tail  in  possession,  Estate  taiL 
the  latter  was  ordered  to  execute  a  disentailing  deed,  in  order  to  give  full 
effect  to  the  plaintiff's  charge  under  this  section.    {LewU  v.  Ihineom^e, 
20Beav.  398.) 

A  judgment  entered  up,  in  1845,  against  a  beneficed  clergyman  for  a  Bonefloe. 
debt  was  duly  registered :  it  was  at  first  held,  that,  under  this  section,  it 
was  a  charge  upon  his  benefice,  and  that  the  creditor  was  entitled  to  have 
a  receiver  of  the  profits  of  the  benefice  appointed  (^Hawking  v.  Oatliercole, 
1  Sim.,  N.  S.  63),  but  it  was  decided  on  appeal  that  such  judgment  did  not 
create  a  charge  upon  the  benefice.  (^.  C,  6  De  G.,  M.  &  G.  1.)  A  judg- 
ment creditor  of  a  beneficed  clergyman  is  prevented  by  the  stat.  13  Eliz. 
c.  20,  which  renders  void  charges  on  benefices,  with  cure,  from  suing  in 
equity  to  have  his  judgment  made  a  charge  under  this  statute.  {Bates  v. 
Brothers,  2  Sm.  &  Giff.  509.)  A  rector,  who  was  also  the  patron  of  a 
living,  gave  warrants  of  attorney  to  various  creditors  who  had  mortgages 
on  the  advowson,  subject  to  an  agreement  that  the  judgment  to  be  entered 
up  by  the  first  mortgagee  should  have  priority  over  the  rest  whenever 
execution  should  be  issued :  it  was  held,  that  the  agreement  pointed  so 
particularly  to  making  the  judgments  char^  on  the  living,  that  the  court 
could  not  give  effect  to  it  by  granting  an  injunction  and  a  receiver.  (^Long 
y.  Storie,  3  De  G.  &  S.  308.  See  Metcalf  y.  ArohhisKop  of  York,  1  My. 
&  Cr.  647.) 

Where  real  estate  was  devised  upon  absolute  trust  for  sale,  and  the  Land  devised  on 
proceeds  of  the  sale  were  directed  to  be  divided  among  testator's  sons,  it  ^'^^  ^  *^^ 
was  held,  that  the  interest  of  such  sons  in  such  proceeds  of  sale  did  not 
come  within  this  section.    ( Thomas  v.  Cross,  2  Dr.  &  Sm.  423.) 

A.  was  entitled  to  an  annuity  which  was  secured  by  a  covenant  and  by  Land  charsed  in 
an  assignment  of  leaseholds  to  her  in  trust  to  sell :  it  was  held,  thafr  her  '*^°?  j®!^***" 
interest  under  the  deed  might  be  made  available  under  this  section,  for  ^^    ^     '' 
payment  of  a  judgment  debt  due  from  her.    (^Harris  v.  Davison,  16  Sim. 
128.) 

A.,  by  articles  of  agreement,  covenanted  to  pay  B.  5,000Z ,  and  it  was 
thereby  agreed  and  declared  that  the  5,000Z.,  and  interest,  should  be  and 
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was  thereby  charged  on  land :  it  was  held,  that  by  yirtne  of  this  section  a 
judgment  creditor  of  B.  had  a  charge  upon  sach  land,  and  was  a  proper 
party  to  a  suit  for  foreclosore.  (Jlvssell  y.  JiPCuUoch,  I  Kay  &  J.  313  ; 
1  Jar.,  N.  S.  157.    See  Yaunghashand  y.  Oubame,  1  De  6.  &  S.  209.> 

Where,  under  a  power  to  invest  on  real  or  goyemment  securities,  a  trust 
fnnd  is  inyested  on  mortgages,  a  jadgment  creditor  of  one  of  the  cestuU  gme 
trust  is  entitled  to  a  charge  on  his  interest  to  the  extent  of  all  monies  whid 
may  be  payable  to  him  ont  of  the  rents  and  profits  of  the  mort|;aged  pro- 
perty, or  otherwise  by  yirtne  of  such  mortgage.  But  the  share  of  the  jndg^ 
ment  debtor  in  the  interest  paid  to  the  trustees  by  the  mortgagor,  and  not 
taken  out  of  the  rents  and  profits,  is  not  subject  to  a  charge  under  this  sec- 
tion, the  ooyenant  to  pay  being  a  security  which  falls  under  the  12th  sectioa. 
(^Aviwn  y.  Holmes,  1  Johns.  &  H.  530;  7  Jur.,N.  S.  722;  30  L.  J.,Chane. 
564 ;  9  W.  B.  560.)  See,  farther,  18  &  19  Vict  c.  16,  s.  W.pcst;  Dart, 
V.  &  P.  432,  4th  ed. 

In  a  suit  by  a  judgment  creditor  against  his  debtor,  to  giye  effect  to  a 
charge  under  this  statute,  on  the  interest  of  the  debtor  in  an  estate  of  which 
he  was  mortgagee,  which  was  yested  in  trustees  for  sale  to  satisfy  incum- 
brances, and  pay  the  surplus  to  the  mortgagor,  a  sale  of  the  estate  was 
directed;  and,  the  purchase-money  proving  insufficient  to  satisfy  the  charges 
thereon,  the  plaintiff  was  held  entitled  to  be  paid  his  debt  and  costs  in 
priority  to  the  costs  of  the  mortgagor  or  mortgagee  of  the  estate,  or  any 
other  of  the  defendants,  except  the  trustees  for  sale.  {Clare  y.  Wood^ 
4  Hare,  81.) 

That  which  formerly,  by  force  of  the  Statute  of  Westminster,  13  Edw.  1, 
st  1,  c.  18,  was  a  general  charge  upon  lands,  now  by  force  of  the  express 
directions  of  this  section  becomes  a  specific  charge ;  words  cannot  be  more 
express.  If  a  man  has  power  to  charge  certain  Unds,  and  agrees  to  chaii^e 
them,  in  equity  he  has  actually  charged  them ;  and  a  court  of  equity  will 
execute  the  charge.  When  the  act  of  parliament  says,  that  every  jadg- 
ment creditor  shall  have  the  same  remedies  in  a  court  of  equity  as  he  would 
be  entitled  to  in  case  the  person,  against  whom  the  judgment  has  been 
entered,  had  agreed  to  charge  the  lands  with  the  amount  of  that  judgment 
debt,  whether  that  charge  be  legal  or  equitable,  the  judgment  becomes,  in 
the  yiew  of  a  court  of  equity,  an  equitable  estate.  We  are  no  longer 
dealing  with  a  general  lien,  but  with  a  specific  incumbrance.  {Rolleston  v. 
MoHon,  1  Drury  &  War.  171, 196 ;  1  Con.  &  L.  262 ;  Sugd.  V.  &  P.  663, 
1 1th  ed.) 

The  judgment  creditors  of  an  insolvent  plaintiff,  whose  estates  were 
sold  by  the  order  of  the  court,  were  held  to  be  necessary  parties  to  the 
conveyance  to  the  purchaser.  {Hot ham  y.  Somerville,  9  Jnr.  702;  9  Beav. 
63.) 

A.  devised  his  estate  at  H.  to  his  second  son,  who  survived  him,  and 
afterwards  died  intestate :  whereupon  the  estate  descended  to  N.,  his  elder 
brother.  Pending  a  suit  instituted  by  A.'s  creditors  judgments  were  entered 
up  against  N.,  which  remained  unsatisfied  when  the  estate  at  H.,  together 
vnth  the  testator's  other  estates,  was  sold  under  the  decree  in  the  suit  for 
payment  of  his  debts.  It  was  held,  that  N.'s  judgment  creditors  were 
necessary  parties  to  the  conveyance  of  the  estate  at  U.,  as  they  ooald  issue 
execution  against  his  estate,  and  as  they  could  not  be  compelled  to  join  in 
the  conveyance,  because  they  were  not  parties  to  the  suit,  that  a  good  title 
could  not  be  made  to  the  estate.    (Oradock  v.  Piper ^  14  Sim.  310.) 

Vendors  contracted  to  sell  land,  and  the  pui^asers  paid  part  of  the 
purchase-money,  and  were  let  into  possession,  but  were  unable  from  in- 
solvency to  complete  the  contract.  The  vendors  filed  a  bill  for  specific 
performance,  and  in  default  for  a  re-sale.  There  were  at  that  time  regis- 
tered judgments  against  the  purchasers,  but  they  were  not  made  parties  to 
the  suit.  The  vendors  obtained  a  decree  for  sale,  and  the  land  was  sold  by 
auction.  A.  bought  one  lot  and  required  that  the  judgment  creditors 
should  release  their  interest  as  they  were  not  parties  to  ue  suit :  it  was 
held,  reversing  the  decision  of  Stuart,  V.-C,  that  the  original  purchasers 
by  entering  into  possession  had  accepted  the  title  and  had  become  owners 
in  equity  of  the  property,  and  that  the  judgment  debts  of  their  creditors 
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attacbed  nniler  Ihis  BecEion.  ( Oreij  Coat  Hoipital  (  Governor!'}  y.  Wett-  1^3  Viet. 
mimier  ItaprorcmciU  Coiamiitioiteri,  2G  L.  J.,  Chanc  8*3;  3  Jnr.,  N.  S.  e,  110,  t.  13. 
188;  1  De  G.  &  J.  631.)  

NoEirithBtaQdJng  tbLa  statnte,  irliicti  giTCB  to  a  jadgment  the  effect  of  an  Eqaliabic  nion- 
cqnitable  charge  npon  the  land  ot  the  debtor,  an  equitable  mortgagee  BftBoo  oiillowl  lo 
retains  his  right  in  equitj  to  enforce  his  security  against  the  title  of  a  ere-  JSSeMmUnilg. 
ditor  onder  a  gnbseqaent  jndgment,  altboogh  the  latter  may  haie  acquired  msut  cndluir. 
the  legal  seisin  and  poasession  of  the  land,  nnder  an  elegit,  without  notice 
of  the  mortgage.   (  WhitmoHh  t.  Oavgain,  1  Phill.  Q  C.  728;  1  Cr.  &  Ph. 
S26i  Lanjtim  t.  Norton,  I  Hare,  561.    Bee  the  cases  as  to  charging  oritera 
qnotcd  nodcr  sect.  14,  pott,  p.  &SG.) 

Where  lands  in  Middlesex  were  mortgaged  in  If)33,  and  in  1841  ■ 
jndgment  was  recovered  against  the  mortgagor,  which  wu  dnlj  registered 
in  1843,  and  in  1846  the  mortgage  was  registered,  it  was  held  by  Stuart, 
V.-C.,  that  a  jodginent  was  not  anch  a  charge  on  land  as  woald,  b;  means 
of  registration  (apart  from  this  act),  take  precedeoce  of  a  mortgage,  thoagh 
unregistered.    ( Cathratu  t.  Eade,  1  Sm.  &  Giff.  433.) 

(s)  Before  this  act  a  jndgmeot  creditor,  who  desired  to  enforce  his  I 
secnrity  against  his  debtor's  equitable  interest  in  a  freehold  estate  by  a  bill  * 
in  eqmty,  mnst  previously  haye  sued  out  an  elegit ;  and  if  his  bill  did  not  \ 
allege  that  he  had  done  so,  it  waa  demurrable.     {Neate  y.  Duke  of  , 
Marlbarevgk,  3  Mylne  ft  Cr.  407,}    And  since  this  act  it  has  been  held,  g 
that  a  bill  filed  by  a  judgment  creditor,  before  the  expiration  of  twelve 
months  frcMn  the  date  of  £e  judgment,  to  foreclose  a  fee  simple  estate  of 
the  judgment  debtor,  cannot  be  supported.  Unless  he  hat  issued  an  eltgit. 
lOad/rfy  y.  JWfar,  83  Bea».  BSO.) 

Where  a  judgment  creditor  has  sued  out  an  elfgil  without  effect,  he  is 
entitled  independently  of  Ihis  act  to  equitable  relief,  altboogh  the  twelve 
months  have  not  expired.  (^Partridge  v.  Fatter,  34Beav.  1.)  A  creditor, 
having  sned  out  execution  on  a  judgment  at  law.  and  finding  the  ioterest 
of  his  debtor  in  a  term  of  years  to  be  an  equitable  interest,  has  a  lien  upon 
it  in  equity  withont  the  aid  of  this  statute;  and  where,  after  such  execution, 
the  leasehold  estate  of  the  debtor  bad  been  sold,  it  wa.i  held,  that  the 
execntion  creditor  had  a  lien  on  the  proceeds  of  the  sale.  (  Qore  v,  liumter, 
BSm.&G.h  IJor.,  14.  S.  39Z;  24  L.  J.,  Chanc.  816;  afilrmed  on  appeal, 
24  L.  J.,  Chanc  440— L.  J.) 

The  conrt  only  interferes  in  aid  of  tbe  legal  right  when  the  party  has 
proceeded  at  law  to  the  extent  necessary  to  give  him  a  complete  title,  and 
therefore,  where  the  plaintiff  had  obtained  jndgment,  but  had  not  sued  ont 
the  elegit,  it  nas  held,  that  he  was  not  entitled  to  the  aid  of  the  conrt  as 
against  the  freehold  estate  of  the  debtor;  that  he  did  not,  under  this  section 
of  tbe  statate,  become  entitled  to  snch  aid  ondl  the  expiration  of  one  year 
from  tbe  time  of  entering  op  his  judgment,and  that  this  being  an  objection 
that  flio  plaintiff's  title  was  incwnplctc,  was  therefore  not  removed  hj  a 
resort  to  the  jurisdiction  of  the  court  to  relieve  against  fraud  in  respect  to 
the  freehold  estate.  The  conrt  will  interpose  to  remove  legal  impediments 
ootof  the  way  of  judgment  creditors,  or  for  the  preservation  of  the  property 
pending  disputes  at  law  as  to  the  rights  of  judgment  creditors,  but  the  court 
does  not  supply  or  extend  legal  rights.     [^Smith  v.  Ilvrit,  10  Hare,  30.) 

Undef  this  section,  after  twelve  months   a   jndgment   creditor   may  (i 

ibiseqoitab"     ■  '        '   ■     ■  ■•     - 

>t  elapsed  si 
fa-'V;e,  ISBeav.  t4€.) 

Under  this  section  tbe  conrt,  npon  a  bill  filed  by  a  creditor  to  enforce 
his  judgment,  declined  to  appoint  a  receiver  of  the  real  estate  of  tbe 
debtor,  within  the  year  Umited  by  the  statute.  (,3i«iih  v.  Uiirtt,  1  Coll. 
C.  C.  70B.) 

A  judgment  creditor,  though  nnahle  to  proceed  in  eqaity  to  obtain  the 
benefit  of  his  charge  before  the  expiration  of  a  year  under  this  section,  is 
nevertheless  entitled  to  have  the  life  interest  of  his  debtor  in  lands  at  once 
impoondod  for  hii  protection.  (  Tetctimbe  v.  Lander,  28  Beay.  80;  S  Jnr. 
N.  S.  780 ;  28  L.  J;,  Ch.  B7C,)  The  court  will  within  the  twelve  months 
biCcrposeand  protect  tbe  property  cbarned  hy  a  judgment  from  destruction. 
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(^Partridge  v.  Ihster,  84  Bear.  1 ;   and  see  S.  C,  aa  to  the  jodgment 
debtor's  leaseholds.) 

Upon  a  bill  for  foreclosure  filed  bj  a  mortgagee  after  the  bankraptcy  of 
his  mortgagor,  it  was  held,  that  a  judgment  creditor,  who  had  entered  op 
his  judgment  against  the  mortgagor  less  than  one  year  previonslj  to  the 
bankruptcy,  was  properly  made  a  defendant,  although  he  was  not  until  the 
expiration  of  such  year  entitled  to  proceed  in  equity  to  obtain  the  benefit 
of  his  charge,     il/arriwn  ▼.  Pennell,  6  W.  R.  712;  4  Jur.,  N.  S.  682.) 

In  a  suit  by  a  judgment  creditor,  who  had  been  in  possession  under  an 
elegit,  to  have  the  real  estates  of  the  debtor  sold  nnder  this  act,  the  plaintiff 
must  account  in  the  same  manner  as  a  mortgagee  in  possession.  (^BuU  r. 
Faulkner,  1  De  G.  &  S.  685 ;  12  Jur.  83.) 

A  judgment  creditor,  having  registered  his  judgment  under  this  act, 
was  not  entitled  to  a  decree  lor  foreclosure,  but  to  an  order  for  sale. 
{Footner  v.  Sturgie,  5  De  G.  &  S.  736.  See  Ford  v.  Wtutell,  6  Hare, 
229;  2  Phill.  C.  C.  691.)  But  in  Jones  v.  Bailey  (17  Beav.  682),  where 
the  plaintiff  had  obtained  a  charge  on  the  defendant's  real  estates  by  yirtne 
of  a  judgment,  in  1852,  under  this  statute :  it  was  held,  that  the  plaintiff 
had  that  which  is  equivalent  to  an  agreement  to  execute  a  legal  mortgage, 
and  that  if  that  were  done  the  plaintiff  would  only  be  entitled  to  a  fore- 
closure. 

Judgment  creditors  were  not  allowed  successive  periods  of  three  months 
each  to  redeem,  but  one  period  of  three  months  was  given  to  them 
or  any  of  them.  iUadcliff  v.  Salmon,  4  De  G.  &  S.  626;  Stead  v.  Banks, 
5  De  G.  &  S.  660 ;  Bates  v.  HiUcoat,  16  Beav.  189.)  As  to  proceedings 
by  a  tenant  by  elegit  to  redeem  a  mortgage,  see  Barnes  v.  Thrupp,  3  Jur., 
N.  S.  1242;  6  W.  R.  48. 

An  agreement  that  a  certain  judgment  debt  and  interest  thereon  should 
be  paid  to  the  plaintiff  out  of  any  monies  which  might  be  recovered  by  the 
defendant  in  respect  of  certain  claims  which  he  had  against  a  third  person, 
was  held  to  create  a  valid  equitable  charge  upon  these  monies  when  reco- 
vered. The  defendant  having  recovered  the  monies  so  due  to  him  in  an 
action,  and  the  same  having  been  paid  into  the  Court  of  Common  Pleas, 
the  Court  of  Chancery,  in  a  suit  by  the  judgment  creditor  to  establish  his 
equitable  charge  on  the  fund,  granted  an  injunction  to  restrain  the  defendant 
from  receiving  it  until  he  should  have  paid  the  judgment  debt  and  interest, 
and  the  costs  of  the  suit.  (^Riocard  v.  Prichard,  1  Kay  &  J.  277.)  As  to 
what  constitutes  an  equitable  charge  on  a  fund,  see  Rudick  v.  Oandell, 
1  De  G.,  M.  &  G.  763 ;  and  the  note  to  Ryall  v.  Rowles,  2  L.  C,  £q.  774 
et  seq. 

If  part  of  an  estate  subject  to  a  judgment  is  sold,  leaving  the  remainder 
in  the  hands  of  the  conusor,  and  execution  is  taken  out  against  the  original 
debtor  or  his  heir,  he  will  not  be  entitled  to  contribution  against  the  pur- 
chaser ;  but  if  the  execution  had  been  against  the  purchaser  only,  he  will 
be  entitled  to  contribution  against  the  owner  of  the  residue  of  the  estate. 
(3  Rep.  lib;  Hartlyy.  O'Flaharty,  Bcatty,61;  and  see  16  &  17  Car.  2,  c. 
6.)  A  party  seised  of  several  real  estates,  and  indebted  by  judgment,  settles 
one  of  the  estates  for  valuable  consideration,  with  a  covenant  against  in- 
cumbrances, and  subsequently  acknowledges  other  judgments:  it  was  held, 
that  the  prior  judgments  should  be  thrown  altogether  on  the  unsettled 
estates,  and  that  the  sabsequent  judgment  creditors  had  no  right  to  make 
the  settled  estates  contribute.  (^Averall  v.  Wade,  Lloyd  &  G.  temp.  Sugd. 
252.    See  Handcock  v.  Handcock,  1  Ir.  Ch.  B.,  N.  S.  444,  ^m^.) 
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14.  If  any  person  against  whom  any  judgment  shall  have 
been  entered  up  in  any  of  her  Majesty's  superior  courts  at 
Westminster,  shall  have  anj  government  stock,  funds,  or  an* 
nuities  (A),  or  any  stock  or  shares  of  or  in  any  public  company 
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in  England  (whether  incorporated  or  not)  («)  standing  in  his      1 1^  2  Vict, 
same  in  his  own  right,  or  in  the  name  of  any  person  in  trust  for     g.  110,^.  14. 
him  (k),  it  shall  be  lawful  for  a  judge  of  one  of  the  superior  own  name  to  be 
courts  (/),  on   the  application  of  any  judgment  creditor,  to  charged  by  order 
order  that  such  stock,  funds,  annuities  or  shares  or  such  of  them  ^  *    '^^^ 
or  such  part  thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment 
shall  have  been  so  i*ecovered,  and  interest  thereon,  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as 
he  would  have  been  entitled  to  if  such  charge  had  been  made  in 
his  favour  by  the  judgment  debtor  (m)  ;  provided  that  no  pro- 
ceedings shall  be  taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months  from  the  date  of  such 
order  (n). 


(A)  A  judgmeot  debtor  was  entitled  as  sole  executor  and  legatee  nnder 
the  will  of  D.  to  the  arrears  of  a  govern ment  annuity  granted  for  the  life 
of  D.  He  was  also  entitled  as  such  executor  and  legatee  to  a  government 
annuity  in  the  name  of  D.,  but  granted  for  his  own  life.  Held,  that  neither 
the  arrears  nor  the  annuity  could  be  charged  under  this  section.  (Taylor 
V.  Turnbull,  4  H.  &  N.  495.) 

A  judge  at  chambers  having  made  an  order  under  this  section,  and  3  &  4 
Vict.  c.  82,  s.  1,  charging  an  annuity  "  payable  out  of  the  suitors'  fund" 
bj  order  of  the  Lord  Chancellor,  in  pursuance  of  the  provisions  of  the  46 
Geo.  8,  c.  128,  the  Court  of  Exchequer,  considering  it  doubtful  whether  or 
no  the  judge's  order  was  valid,  refused  to  set  it  aside,  as  by  so  doing  tiiey 
would  deprive  the  party  of  the  right  of  appeal.  It  seems  doubtful  vvhether 
the  Court  of  Exchequer  has  jurisdiction  over  an  order  of  that  description. 
(  Witham  V.  Lynch,  1  Exch.  R.  391.) 

The  East  India  Company  granted  to  the  defendant  a  pension  in  con- 
sideration of  his  distressed  state  and  the  services  of  his  father.  It  was  held, 
that  this  could  not  be  charged  vnth  a  judgment  debt  by  a  judge's  order 
under  the  14th  and  loth  sections  of  this  statute.  (^M&rris  v.  Maiusty,  7 
Q.  B.  674.) 

(i)  A  banking  co-partnership,  which  made  returns  to  the  Stamp  Office, 
pursuant  to  7  Geo.  4,  c.  46,  was  held  to  be  a  public  company  not  incorpo- 
rated within  the  meaning  of  this  section.  (Afaointyre  v.  Connelly  1  Sim., 
N.  S.  225 ;  20  L.  J.,  Ch  284.)  The  defendant  held  shares  in  the  Union 
Bank  of  London,  and  judgment  having  been  obtained  in  an  action  against 
him,  a  judge  at  chambers  made  an  order  under  this  section,  charging  such 
shares  with  the  judgment  debt.  On  application  to  set  aside  such  order,  it 
appeared  that  the  bank  consisted  of  a  great  number  of  shareholders,  and 
was  carried  on  pursuant  to  the  terms  of  a  deed  of  settlement,  by  which  it 
was  provided,  that  the  shares  should  not  be  transferred  except  by  the 
consent  of  the  directors,  and  also  that  if  any  order  or  decree  was  made 
against  any  proprietor,  by  which  his  shares  became  charged,  they  were  to 
be  forfeited  to  me  company.  The  company  was  not  registered  under  7  &  8 
Vict.  c.  110,  but  was  entitled  to  sue  and  be  sued  by  a  public  officer  under 
7  &  8  Vict.  c.  118,  8.  47,  and  7  Geo.  4,  c.  46.  It  was  held  by  Parke,  B., 
and  AldersonyB.f  that  it  being  doubtful  whether  the  company  was  a  public 
company  or  not,  Uie  order  ought  not  to  be  set  aside.  (  Graham  v.  Connelly 
19  L.  J.,  Ex.  361.)  It  is  doubtful  whether  a  mining  company  on  the  cost- 
book  principle  is  a  public  company  within  the  meaning  oi  this  section. 
{NicholU  V.  Rotewarne,  6  C.  B.,N.  S.  480;  7  W.  R.  612.) 

(Jt)  The  provisions  of  this  section  are  to  apply  whether  the  interest  of 
the  judgment  debtor  be  in  possession,  remainder  or  reversion,  and  whether 
it  be  vested  or  contingent,  and  also  where  he  is  entitled  to  the  dividends,  &c. 
of  any  such  stocks,  funds,  annuities  or  shares.  And  where  the  stocks, 
funds,  annuities  or  shares  are  standing  in  the  name  of  the  paymaster- 
general  on  behalf  of  the  Court  of  Chancery,  a  charging  order  may  be 
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made  in  the  same  way  as  if  the  same  had  been  standing  in  the  name  of  a 
trostec  of  the  jadgnient  debtor.    (3  &  4  Vict  c.  82,  s.  l^postJ) 

Orders  have  been  made  absolate  which  charged  the  contingent  equitable 
interest  of  a  judgment  debtor  in  stock  or  wares.  {Baker  y.  Tynte,  2 
E.  &  E.  8»7j  29  L.  J.,  Q.  B.  233;  Cragg  t.  Taylor  (2),  L.  R.,  2  Ex.  131.) 
Bat  where  a  testatrix  gave  her  estate  and  effects  (which  included  stock 
and  ^ares)  to  trustees  on  trust  to  paj  debts  and  legacies,  and  as  to  the 
residue  upon  trust  for  the  defendant  and  two  others,  and  directed  a  conrer- 
sion :  it  was  held,  that  the  defendant  haying  no  interest  in  the  stock  and 
shares,  but  only  an  interest  in  their  produce,  they  could  not  be  charged 
with  his  judgment  debt.    (^Diwon  y.  Wrench^  L.  B.,  4  Ex.  154.) 

The  defendant,  a  registered  owner  of  shares  in  a  joint  stock  company, 
deposited  &e  certificate  with  E.  as  a  security  for  money  adTanced.  The 
defendant  afterwards  borrowed  a  further  sum  from  an  insurance  office,  and 
executed  to  C,  one  of  his  sureties  on  that  occasion,  with  the  consent  of  £., 
who  was  the  other  surety,  a  transfer  of  the  shares,  accompanied  by  a  decla- 
ration of  the  terms  of  the  transfer,  and  delivered  both  instruments  to  C.  The 
money  not  having  been  paid  to  the  insurance  office,  they  claimed  it  from  E. 
aud  C,  when  C.  requested  the  insurance  office  to  transfer  the  shares  into 
bis  name,  which  they  refused  to  do,  on  the  ground  that  they  had  been  pre- 
viously served  with  a  judge's  order  niai  to  charge  the  shares :  it  was  held, 
that  the  shares  were  properly  charged  as  shares  standing  in  the  defendant's 
name  in  his  own  right,  within  the  meaning  of  tiiis  section.  (^Fuller  v.  Earle^ 
7  Exch.  796;  21  L.  J.,  Ex.  314.) 

Certain  stock,  the  subject-matter  of  a  deed  of  settlement  executed  under 
the  sanction  of  the  Court  of  Chancery,  having  been  charged  by  the  order  of 
a  judge,  under  the  14th  and  15th  sections  of  &s  statute,  the  tnistees  moved 
to  discharge  the  order,  on  the  ground  that  the  judgment  debtor  had  forfeited 
all  interest  under  the  settlement,  by  taking  the  benefit  of  the  provisions  re- 
lating to  insolvent  debtors.  The  motion  was  opposed,  upon  a  suggestion 
that  the  settlement  was  fraudulent  and  void  as  against  creditors,  and  that 
a  suit  was  pending  in  the  Court  of  Chancery  to  avoid  it  The  court  declined 
to  interfere,  evem  if  they  had  jurisdiction,  Undal,  C.  J.,  observing,  **  If  we 
were  to  entertain  this  motion,  we  should  in  effect  be  entering  into  a  com- 
plicated chancery  suit  Assuming,  therefore,  that  we  have  jurisdiction,  this 
18  not  a  case  in  which  it  can  be  exercised."  (^Rogert  y.  Solloroay,  6  Scott, 
N.  R.  274 ;  6  Man.  &  G.  292.) 

Where  the  plaintiff  obtained  a  charging  order  on  shares  standing  in  the 
name  of  the  defendant  in  a  limited  company  formed  under  25  &  26  Vict 
c.  89,  and  the  defendant  applied  that  the  order  might  be  rescinded  on  the 
ground  that  the  shares  were  held  by  him  in  trust  for  another,  the  court 
refused  the  application.    (  Cragg  y.  Taylor,  L.  R.,  1  Ex.  148.) 

But  where  an  action  was  brought  against  a  company  for  permitting  the 
transfer  of  shares  after  notice  of  a  charging  order  nisi,  it  was  hel<^  that  a 
plea  showing  that  the  judgment  debtor,  in  whose  name  the  shares  stood, 
nad  no  beneficial  interest  in  them,  was  a  good  equitable  defence  to  the 
action.    (^Gill  v.  Continental  Ga»  Co.,  L.  B.,  7  Ex.  332.) 

Where  a  testator  by  his  will  directed  that  certain  stock  should  stand  in 
the  names  of  his  executors,  and  the  dividends  should  be  paid  to  G.  C. 
during  his  life,  and  on  his  death  to  E.  C,  his  widow,  *'  she  to  lay  it  out  for 
the  good  of  his  children :"  and  that  when  the  youngest  child  should  come 
of  age,  the  fund  should  be  sold  out  and  divided  amongst  the  children.  It 
was  held,  in  an  action  in  which  E.  C.  (after  the  death  of  G.  C.)  was  a 
defendant,  that  an  order  might  be  made,  under  the  14th  and  15th  sections 
of  this  act,  for  charging  "  so  much  of  the  dividends  as  were  payable  to 
E.  C.  for  her  own  use  and  benefit."  {Fowler  y.  Churchill,  11  Mees.  &  W. 
57.) 

Money  deposited  by  the  vendee  of  land  in  the  hands  of  a  third  party, 
for  the  use  of  the  defendant,  cannot  be  attached  under  this  section. 
{JRahinson  v.  Pearce,  7  Dowl.  93;  2  Jur.  896.) 

A  judgment  creditor  cannot  obtain  a  charging  order  in  equity  on  an 
equitable  debt  by  analogy  to  an  attachment  of  a  legal  debt  under  the 
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garuiahee  claasea  of  tho  C.  L.  P.  Act,  1864.   {fforsley  v.  Cax,  L.  B,.,  i  Ch.      1^2  Vlot. 
»2.)  c.  110,  n,  14. 

(0  Where  the  charging  order  is  to  give  effect  to  the  judgment  of  a  court  • 

of  common  law,  a  common  law  judge  at  chambers,  and  not  the  court,  has  S^^'^^E^^" 
authority  under  this  section  to  make  the  order.  If  he  makes  an  absolute  ^mmonJii^^ 
order,  the  court  has  jurisdiction  to  set  it  aside  if  wrongly  made  $  but  if  he  judgments, 
only  makes  an  order  nisi,  the  court  has  no  authority  to  entertain  the 
question,  although  the  judge  expresses  his  desire  to  refer  it  to  the  court. 
(^Brown  v.  Bamford,  9  Mees.  &  W.  42 ;  and  see  Oraham  y.  Connell,  19 
li.  J.,  Ex.  361;  IfieJiolU  y.  JRosename,  28  L.  J.,  C.  F.  278.)  An  applica- 
tion to  enter  on  the  judgment  roll  orders  charging  stock  in  execution  under 
this  section,  for  the  purpose  of  haying  them  reyiewed  by  a  court  of  error, 
was  refused.  (Newton  y.  Boodle,  6  C.  B,  532 ;  18  L.  J.,  C.  P.  73.)  It  is 
no  objection  to  an  order  nisi  to  charge  stock  pursuant  to  the  14th  and  15th 
sections  of  this  act,  that  it  calls  upon  a  judgment  creditor  to  show  cause 
on  a  day  certain.  (^Robinson  y.  Burhidge,  9  C.  B.  289.)  Nor  is  it  a  good 
objection  that  such  order  purports  to  be  made  in  pursuance  of  the  1  &  2 
Vict.  c.  110  alone,  and  not  also  of  the  8  &  4  Vict  c.  82.  A  judgment  was 
entered  in  the  master's  book,  as  in  a  cause  of  A.  v,  B.,  the  plaintiff  obtained 
an  order  to  charge  stock  of  the  defendant  standing  in  the  name  of  the 
accountant-general,  which  order  was  entitled  A.  v.  C.  sued  as  B.  A  rule 
to  rescind  it  haying  been  obtained,  on  the  ground  that  it  did  not  follow  the 
judgment  in  its  title,  the  plaintiff  produced  the  judgment  paper,  which 
was  intituled  in  the  same  way  as  the  order.  It  was  held,  that  the  order 
was  properly  intituled.  It  seems  that  such  an  order  is  in  the  nature  of  a 
writ  of  execution,  and  ought  to  follow  the  judgment  in  its  title.  The  words 
^  C.  sued  as"  appear  to  haye  been  interlined  :  it  was  held  by  WUde^  C.  J., 
that  such  interlineation  must  be  presumed  to  haye  been  made  before  the 

i'udgment  paper  was  sealed  by  the  court  {Robinson  y.  BurHdge,  1  Prac. 
Icp.  94.)  A  charging  order  under  this  section  will  be  made  absolute, 
notwithstanding  proceedings  against  the  trustees  of  the  fund  by  creditors, 
and  there  is  no  other  fund  for  payment  of  costs.  {Smith  y.  Youde,  2  F. 
&  F.  376-Willes.) 

Where  a  debtor  on  a  common  law  judgment  is  entitled  to' funds  in  tho  wbcro  judRmcnt 
Court  of  Chancery,  an  order  charging  such  funds  cannot  be  made  by  a  debtor  is  entitled 
judge  of  the  Court  of  Chancery.     The  application  should  be  made  to  ^JjJ of  ** ***** 
one  of  the  common  law  judges  of  the  Superior  Courts  at  Westminster,  chancery 
{J/iles  y.  Presland,  2  Beay.  300 ;  4  M.  &  Cr.  431.) 

Stock  standing  in  the  accountantrgeneral's  name  to  the  separate  account 
of  a  party  against  whom  judgment  at  law  has  been  recoyered,  may  be 
charged  under  this  statute ;  but  the  charging  order  must  be  made,  not  by 
a  judge  in  equity,  but  by  a  judge  at  common  law;  and  although  such  order, 
in  terms,  charges  the  stock,  it  affects  only  the  interest  of  the  debtor  in  the 
stock,  and  therefore  does  not  interfere  with  the  rights  of  ])rior  incum- 
brancers. .  A  court  of  equity  will  make  a  stop  order  as  auxiliary  to  the 
charging  order.'  A  party  intending  to  apply  for  a  stop  order  must  giye 
notice  of  his  application  to  all  other  persons  haying  like  orders  on  the 
funds.  (Hulkes  y.  Bay,  10  Sim.  41 ;  Courtoy  y.  Vincent,  16  Beay.  486.) 
A  judgment  haying  been  obtained  against  a  party,  to  whom  a  sum 
standing  to  the  credit  of  the  cause  had  been  ordered  to  be  paid,  the  court, 
on  the  application  of  the  judgment  creditor,  stayed  the  deliyery  to  the 
debtor  of  uie  accountant-general's  cheques.  {Bobvnson  y.  Wood,  6  Beay. 
888.) 

'V^ere  a  judgment  creditor  has  got  a  charging  order  at  law  upon  the 
interest  of  the  judgment  debtor  in  a  fund  in  the  Couft  of  Chancery,  the 
proper  course  is  to  apply  for  a  stop  order.  {Re  Howell,  11  W:  B.  896.) 
For  form  of  stop  order,  see  Seton,  962. 

A  judgment  at  law  being  given  to  be  dealt  with  by  a  court  of  equity,  it 
was  held,  that  a  charging  order  oujp;ht  not  to  be  obtained  on  such  judgment 
without  the  leaye  of  the  Court  of  Equity.  {Spenoe  y.  Briscoe,  26  Beay. 
600.) 

See,  further,  as  to  charging  orders  giving  effect  to  judgments  of  common 
law  courts,  Chitty's  Archbold,  513  ct  seq.,  12th  ed. 
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^liere  the  charginj?  order  is  to  give  effect  to  a  decree  or  order  of  the 
Coart  of  Chancery,  the  order  can  be  made  by  a  chancery  jndge.  (Stanleg 
y.  Bond,  7  Bear.  886 ;  Wettky  y.  Wettby,  5  De  G.  &  Sm.  516 ;  }ViUM  r. 
Oibbt,  22  fieav.  204.)  Coorts  of  equity  will  cany  into  execution  their 
orders  for  decrees  and  costs,  by  charging  the  government  stock  of  the 
debtor  under  the  provisions  of  this  statute;  and  for  that  purpose  it  is  not 
necessary  to  give  further  proof  of  application  for  payment  than  is  con- 
tained in  the  notice  of  the  intended  application  to  make  the  order  for  the 
charge  absolute.  (Blake  v.  White,  SY.&  Coll.  434;  3  Jurist,  749.) 
But  the  decree  or  order  must  be  for  the  payment  of  money.  A  decree  for 
payment  of  what  shall  be  found  due  to  the  plaintiff  upon  an.  account 
directed  by  the  decree,  does  not  entitle  him  to  a  charging  order.  {CJkad-' 
trick  T.  HoU,  8  De  G.,  M.  &  G.  584 ;  see  the  words  of  sect  18,  ^ff.)  The 
jurisdiction  to  make  the  order  belongs  to  every  judge  of  the  Court  of 
Chancery,  and  is  not  confined  to  this  particular  branch  of  the  court,  by 
which  the  order  to  pay  the  money  is  made,  and  it  is  sufficient  to  entitle  the 
order  in  the  matter  of  the  acts.  {MarqnU  of  Mastingt  t.  JBeavan,  4 
De  G.,  F.  &  J.  316.) 

As  to  the  practice,  on  appljring  in  chancery  for  a  charging  order,  see 
Dan.  Ch.  Fr.  901, 5th  ed.;  and  as  to  stop  order,  see  ib.  902,  15&;  Morgan, 
Ch.  Acts  and  Orders,  506,  4th  ed.;  for  forms  of  charging  orders^  see 
Seton,  954. 

(m)  After  the  order  obtained  by  a  judgment  creditor,  for  charging  the 
interest  of  his  debtor  in  government  stock  standing  in  the  name  of  trustees, 
has  been  made  absolute  under  the  15th  section  of  this  statute,  the  Bank  of 
England  is  still  bound  to  pay  the  dividends  to  the  trustees,  being  the  legal 
hands  to  receive  them;  and  the  trustees  are  to  apply  the  dividends  accord- 
ing to  the  equitable  interests  of  the  parties.  {BrUted  v.  Wilkine,  3  Hare, 
235.) 

A  charging  order  under  this  section  creates  such  an  incumbrance  as  will 
determine  a  life  interest  limited  to  a  person,  until  he  executes  some 
assignment  or  act  whereby  the  interest  may  be  encumbered.  (^Montefiore 
T.  Behrens,  L.  R.,  1  Eq.  171.) 

A  charging  order,  when  made  absolute,  operates  from  the  making  of 
the  order  nisi.  Where  an  order  nisi  had  been  made,  and  before  it  was 
made  absolute,  a  decree  was  made  for  the  administration  of  the  judgment 
debtor's  estate,  the  court  refused  the  plaintiff's  application  for  an  injunction 
to  restrain  further  proceedings  by  the  judgment  creditor.  (Maly  r, 
Barry,  L.  R.,  8  Ch.  452.) 

This  section  gives  to  a  charging  order  absolute  upon  stock  held  in  trust 
for  the  judgment  creditor  the  same  effect  as  a  charge  under  his  hand,  and 
the  object  of  the  15th  section  is  only  to  prevent  any  new  charge  being 
effected  after  the  charging  order  nisi  has  been  obtained  and  before  it  is  made 
absolute.  When  the  charging  order  is  made  absolute,  the  15th  section  has 
performed  its  functions;  but  if  the  judgment  debtor  had  assigned  the  stock 
Wore  the  date  of  the  order  nisi,  the  assign  might  obtain  a  stop  order  before 
the  order  nisi  was  absolute,  notwithstanding  the  15ti^  section,  for  the  real 
charge  under  a  charging  order  is  only  acquired  when  it  is  made  absolute. 
If  a  person,  having  notice  of  a  previous  assignment  of  a  trust  fund,  take  an 
assignment  to  himself  of  the  same  fund,  he  cannot  obtain  priority  over  the 
previous  assign,  whether  the  trustee  had  notice  or  not,  and  therefore  if  a 
judgment  creditor,  at  the  time  of  making  his  charging  order  absolute,  have 
similar  notice,  he  is  likewise  unable  to  obtain  priority.  Where  the  fund  is 
standing  in  the  name  of  the  accountant-general,  the  practice  of  the  office  is 
to  enter  a  memorandum  of  every  charging  order  left  at  the  office,  but  such 
notice  is  not  treated  as  any  restraint  nor  as  equivalent  to  a  stop  order.  No 
entry  is  made  of  notice  of  any  other  assignment.  The  accountant-general 
is  not  a  trustee  of  the  funds  committed  to  him,  but  merely  the  agent  of  the 
court.  The  trustees  who  have  paid  the  funds  into  court  are  the  trustees  of 
it  until  the  conrt  has  in  some  way  dealt  with  it,  and  then  the  court  becomes 
tbo  trustee.  Therefore,  notice  to  the  accountant-general  of  an  assignment 
of  funds  in  his  hands  is  of  no  avail  against  a  stop  order  afterwards  obtained 
by  a  subsequent  purchaser  without  notice.    (  Warburton  v.  Hill,  Kay,  470.) 
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'  A  testator  left  real  and  personal  property  to  trustees  to  be  sold  and  di- 
Tided  among  children.  One  of  the  children,  by  assignment,  for  yalaable 
consideration,  created  charges  on  his  portion,  and  notice  of  each  of  these 
assignments  was,  immediately  after  its  execution,  given  to  the  trustees  of 
the  will.  A  judgment  was  recovered  against  the  assignor;  a  sale  was 
ordered  of  the  real  estates,  and  the  proceeds  were  vested  in  the  Three  per 
Cents.  The  judgment  creditor  obtained  a  charging  order  under  this  section 
upon  the  share  of  the  assignor.  The  question  then  arose  which  should  be 
preferred,  the  assignees  or  the  judgment  creditor:  Vice-Chancellor  Knight 
JBriice  decided  in  favour  of  the  assignees.  They  had  perfected  their  equi- 
table security  long  before  the  charging  order,  and  a  new  charge  then  created 
by  the  debtor  could  not  have  affected  their  securities.  If  the  parties  had 
equal  equities,  priority  of  date  was  to  determine  the  preference  between 
them.  {Brearcliff  v.  Dorringtony  4  De  G.  &  S.  122.)  In  Duntteri, 
Lord  Olengall  (3  Ir.  Ch.  R.  47),  the  Master  of  the  Rolls  in  Ireland 
decided  that  an  equitable  mortgagee  by  deposit  of  railway  shares  is 
entitled  to  priority  over  a  prior  judgment  creditor,  who,  subsequently  to  the 
mortgage,  has  obtained  an  order  chai^ging  the  shares. 

It  was  decided  by  Lord  Campbell,  C.  J.,  Wightnuinf  J.,  and  Orompton,J., 
that  the  order  of  a  judge,  charging  stock,  standing  in  the  name  of  a  trustee 
in  trust  for.  the  judgment  debtor,  with  a  judgment  debt,  gave  priority  to  the 

i'udgment  creditor  over  a  prior  mortgagee  of  such  stock;  the  mortgagee  not 
laving  given  notice  to  the  trustee  of  his  mortgage,  and  the  judgment  credi- 
tor not  having  notice  of  the  mortgage,  and  the  stock  still  remaining  in  the 
name  of  the  trustee.  But  ^le,  J.,  was  of  opinion  that  a  judgment  creditor, 
with  a  charging  order  on  stock,  does  not  become  entitled  to  it  against  a 
prior  mortgagee,  although  he  has  given  no  notice  of  his  mortgage  to  the 
trustee  of  the  stock.    (  Watts  v.  Porter,  3  Ell.  &  Bl.  743.) 

The  opinion  of  JSrle,  J.,  has  been  followed  in  the  Court  of  Chancery  by 
Lord  Oranwortht  and  L.  J.  Turner  {Beavan  v.  Lord  Oxford,  6  De  G.,  M.  & 
G.  492,  624,  532);  by  Sir  J.  Ramilly  {KinderUy  v.  Jervis,  22  Beav.  28); 
and  Wood,  V.-C,  held  that  a  judgment  creditor  must  be  postponed  to  a 
subsequent  mortgagee  of  an  equitable-  interest  in  stock,  notwithstanding 
such  creditor  haid,  since  the  mortgage,  but  before  notice  thereof  to  the 
trustee  of  the  fund,  obtained  a  charging  order.  {Seott  v.  Lord  Hattingt, 
4  E.  &  J.  633.)  The  opinion  of  3rle,  J.,  in  Watts  v.  Porter  {sup.),  has 
since  been  approved  by  the  Court  of  Common  Pleas  {Pickering  v.  Ilfra- 
combe  JR.  Co.,  L.  B.,  3  C.  P.  236),  and  by  Bramwell,  B.,  who  considered 
the  rule  to  which  the  cases  point  to  be  that  the  judgment  creditor  cannot 
bv  his  charging  order  get  any  more  than  the  debtor  could  honestly  give 
him.    iOill  v.  Contifiental  Gas  Co.,  L.  R.,  7  Ex.  338.) 

It  has  been  held,  in  the  Court  of  Common  Pleas,  that  a  prior  equitable 
assignment  of  railway  shares  in  the  hands  of  a  garnishee,  is  a  bar  to  an 
attachment  from  the  Mayor's  Court,  London,  notwithstanding  that  no 
notice  of  such  assignment  has  been  given  to  the  garnishee.  It  was  said, 
that  the  opinion  of  the  majority  of  the  Court  of  Queen's  Bench  in  Watts 
V.  Porter  {sup.)  was  no  longer  law.  {Robinson  v,  Nesbitt,  L.  R.,  3 
C.  P.  264.) 

Where  a  fund  in  court  had  been  recovered  by  the  exertions  of  a  solicitor, 
he  was  held  entitled  (in  respect  of  his  lien  for  costs)  to  priority  over  a 
judgment  creditor  of  his  client,  who  had  obtained  both  a  charging  order 
and  a  stop  order.    {Haymes  v.  Cooper,  83  Beav.  431.) 

(n)  The  proviso  contained  in  this  section  does  not  prevent  the  creditor 
from  obtaining  the  stop  order  to  restrain  the  debtor  from  receiving  divi- 
dends of  stock  accruing  within  the  six  months.  (  Watts  y.  Jefferyes,  3  Mac. 
&  G.  372;  15  Jur.  783;  20  Law  J.,  Chanc.  659.)  The  correct  construction 
of  the  proviso  is,  that  although  no  steps  can  be  taken  to  enforce  immediate 
payment  of  the  debt  by  realizing  the  security,  yet  that  the  judgment  credi- 
tor may  in  the  meantime,  by  force  of  the  order,  prevent  the  security  given 
him  by  the  statute  from  being  defeated  or  diminisoed  pro  tanto,  by  stopping 
payment  to  the  debtor  of  part  of  his  security,  {lb.  See  Bristed  v.  WilMns, 
3  Hare,  285.) 
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Opebation  of  Judge's  Orders. 

15.  And  in  order  to  prevent  any  person  against  whom  judg- 
ment shall  have  been  obtained  from  transferring,  receiving  or 
disposing  of  any  stock,  funds,  annuities  or  shares  hereby  autho- 
rized to  be  charged  for  the  benefit  of  the  judgment  creditor 
under  an  order  of  a  judge,  be  it  further  enacted,  that  every 
order  of  a  judge  charging  any  government  stod^  funds  or 
annuities,  or  any  stock  or  shares  in  any  public  company,  under 
this  act,  shall  be  made  in  the  first  instance  ex  parte,  and  with- 
out any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to 
show  cause  only;  and  such  order,  if  any  government  stock, 
funds  or  annuities  standing  in  the  name  of  the  judgment  debtor 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him, 
is  to  be  affected  by  such  order,  shall  restrain  the  governor  and 
company  of  the  Bank  of  England  from  permitting  a  transfer  of 
such  stock  in  the  meantime,  and  until  such  order  shall  be  made 
absolute 'or  discharged;  and  if  any  stock  or  shares  of  or  in  any 
public  company  standing  in  the  name  of  the  judgment  debtor 
Id  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him, 
is  or  are  to  bo  affected  by  any  such  order,  shall  in  like  manner 
restrain  such  public  company  from  permitting  a  transfer  thereof; 
and  that  if,  after  notice  of  such  order  to  the  person  or  persons 
to  be  restrained  thereby,  or  in  case  of  corporations  to  any  autho- 
rized agent  of  such  corporation,  and  before  the  same  order  shall 
be  discharged  or  made  absolute,  such  corporation,  or  person  or 
persons,  shall  permit  any  such  transfer  to  be  made,  Uien  and  in 
such  case  the  corporation,  or  person  or  persons  so  permitting 
such  transfer,  shall  be  liable  to  the  judgment  creditor  for  the 
value  or  amount  of  the  property  so  charged  and  so  transferred, 
or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment; 
and  that  no  disposition  of  the  judgment  debtor  in  the  meantime 
shall  be  valid  or  effectual  as  against  the  judgment  creditor; 
and  further,  that  unless  the  judgment  debtor  shall  within  a  time 
to  be  mentioned  in  such  order  show  to  a  judge  of  one  of  the 
said  superior  courts  sufficient  cause  to  the  contrary,  the  said 
order  shall,  after  proof  of  notice  thereof  to  the  judgment  debtor, 
his  attorney  or  agent,  be  made  absolute :  provided  that  any 
such  judge  shall,  upon  the  application  of  the  judgment  debtor, 
or  any  person  interested,  ha^e  full  power  to  discharge  or  vary 
such  order,  and  to  award  such  costs  upon  such  application  as  he 
may  think  fit  (o). 


Writ  of  dtotrtngas 
to  be  iflsued  from 
Court  of  Chan- 
oery  according  to 
form  In  flrrt 
schedule  to  act 
b  Vict.  c.  6. 


(o)  See  the  note  to  preceding  section. 

The  5  yict#  c.  5,  s.  6,  enacts  that,  in  the  place  and  stead  of  the  writ  of 
dlttrinffos,  aa  the  same  has  been  heretofore  issued  from  the  Court  of  Exche- 
quer, a  writ  of  distringas,  in  the  fonn  set  out  in  the  first  schedule  to  that 
act,  shall,  on  and  after  the  15th  day  of  October,  1841,  be  issuable  from  the 
Court  of  Chancery,  and  shall  be  sealed  at  the  subpoena  office,  and  that  the 
force  and  effect  of  such  writ,  and  the  practice  under  or  relating  to  the  same, 
shall  be  such  as  was  then  in  force  in  the  said  Court  of  Exchequer :  pro- 
Tided,  nevertheless,  that  such  writ,  and  the  practice  under  or  relating  to 
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the  same,  and  the  fees  and  allowances  in  respect  thereof,  shall  he  sahject  to      1^2  Virt. 
snch  orders  and  regulations  as  may,  under  the  provisions  of  that  act,  or  of     tf.  110,  4.  15. 

any  other  act  then  in  force,  or  under  the  general  authority  of  the  Court  of  ' 

Chancery,  he  made  with  reference  to  theproceedings  and  practice  of  the 
said  Court  of  Chancery.  (See  Order  of  Court,  17th  November,  1841,  as  to 
dUtringas.)  The  statute  5  Vict,  c  6,  s.  4,  has  conferred  on  the  court  no  new 
summary  jurisdiction  vnth  respect  to  granting  injunctions  ;  but  the  remedy 
provided  thereby  was  intended  only  for  limited  and  interim  purposes,  viz., 
to  protect  stock  until  the  party  having  a  claim  to  it  can  have  time  to  assert 
that  claim  by  bill.  (In  re  Suisse,  6  Jur.  697.)  It  seems  that  the  remedies 
given  by  the  4th  and  5th  sections  of  the  act  5  Vict.  c.  5,  are  cumulative,  and 
consequently  that  a  party  who  has  sued  a  distringas,  under  the  5th  sec^ 
tion,  is  not  thereby  precluded  from  afterwards  applying  for  an  injunction 
under  the  4th  section.  (£x  parte  Marquis  of  Hertford,  1  Fhill.  129  ;  1 
Hare,  584.  See  Lewin  on  Trusts,  pp.  719—724,  5th  ed., ;  Dan.  Ch.  Pr. 
1540,  6th  ed. ;  Morgan,  Ch.  Acts  and  Orders,  508,  4th  ed.) 

"  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  Form  of  writ, 
and  Ireland  Queen,  defender  of  the  faith,  to  the  sheriffs  of  London,  greet- 
ing :  We  command  you  that  you  omit  not  by  reason  of  any  liberty,  but 
that  you  enter  the  same  and  distrain  the  governor  and  company  of  the 
Bank  of  England  by  all  their  lands  and  chattels  in  your  bailiwick,  so  that 
they,  or  any  of  them,  do  not  intermeddle  therewith  until  we  otherwise 
command  yon  \  and  that  you  answer  us  the  issues  of  the  said  lands,  so  that 

they  do  appear  before  ns  in  our  High  Court  of  Chancery  on  the day 

of ,  to  answer  a  certain  bill  of  complaint  lately  exhibited  against 

them  and  other  defendants  before  ns  in  our  said  Court  of  Chancery  by 

,  complainant ;  and  further  to  do  and  receive  what  our  said  court  sbaU 

then  and  were  order  in  the  premises,  and  that  you  then  leave  there  this 

writ.    Witness  onrself  at  Westminster,  the day  of ,  in  the 

year  of  our  reign.  "  Devon." 

The  following  is  the  form  of  the  affidavit  which  has  been  substituted 
by  the  judges  of  the  Court  of  Chancery  by  an  Order  dated  10th  Decem- 
ber, 1841,  for  the  form  set  out  at  the  foot  of  the  Orders  of  the  17th 
November,  1841  : 

A.  B.  Wks  name  of  the  party  or  parties  in  whose  behalf  the  writ  is 
sued  outji  V,  The  Governor  and  Companv  of  the  Bank  of  England. 

I, of ,  do  solemnly  swear,  that,  according  to  the  best  of  my 

knowledge,  information  and  belief,  I  am  [or  if  the  affidavit  is  made  by 
the  solicitor,  **  A.  B.,  of  — ^,  is "]  beneficially  interested  in  the  stock 
hereinaiter  particularly  described,  that  is  to  say  ^here  speeify  tJie  amount 
of  the  stock  to  he  affected  by  the  writ,  and  the  name  or  names  of  tlie 
person  or  persons,  or  body  politic  or  corporate,  in  whose  name  or  names 
the  same  shall  be  standing]. 


_  m 

Effect  op  taking  the  Body. 

16.  If  any  judgment  creditor,  who  under  the  powers  of  this  socariUMnot 
act  shall  have  obtained  any  charge,  or  be  entitled  to  the  benefit  JJSnjSahid^if 
of  any  security  whatsoever,  shall  afterwards,  and  before  the  the  penon  be 
property  so  charged  or  secured  shall  have  been  converted  into  ^^  ^  ^***" 
money  or  realized,  and  the  produce  thereof  applied  towards 
payment  of  the  judgment  debt,  cause  the  person  of  the  judg- 
ment debtor  to  be  taken  or  charged  in  execution  upon  such 
judgment,  then  and  in  such  case  such  judgment  creditor  shall 
be  deemed  and  taken  to  have  relinquished  all  right  and  title  to 
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I  J^2  Vict,     the  benefit  of  such  charge  or  security,  and  shall  forfeit  the  same 
e,  110,  9. 16.    accordingly  (j>). 

(p)  In  WelU  y.  Oihhs  (3  Beav.  399),  a  qnesUon  was  raised  whether  an 
order  to  pay  money  into  ooort  to  the  credit  of  a  cause  is  an  order  within 
the  meaning  of  the  18th  section  of  this  act ;  and  if  so,  whether  a  taking 
under  an  attachment  for  contempt  would,  onder  this  section,  inTalidate  a 
charge  obtained  nnder  the  13th  section.  The  court  said,  it  certainly  is  not 
the  same  thing  as  a  taking  nnder  a  ca,  sa.  at  law  ;  nor  is  this  court  bound 
by  the  decisions  of  courts  of  law,  which  in  some  cases  prohibit  a  party 
proceeding  against  the  property  and  person  at  the  same  time.  (See  Hide  t. 
J^ettitt,  1  Ch.  Ca.  91.) 

A  creditor  recovered  a  judgment  in  this  country,  and  obtained  a  chazge 
on  his  debtor's  lands,  &c.,  under  this  act  He  afterwards  arrested  the 
debtor  in  Jersey  upon  mesne  process  for  the  same  debt.  It  was  held,  that 
the  charge  on  tbe  lands  here  was  not  thereby  forfeited  under  this  section. 
{ffouldUch  Y,  Collins,  5  Beav.  497.) 

The  seizure  of  the  person  of  the  debtor  for  contempt  of  court  is  not  a 
release  of  the  debt  against  the  debtor's  property.  {Boberts  v.  Bull,  3  Sm. 
&  Giff.  168.) 

A  solicitor's  lien  for  his  costs,  npon  costs  ordered  to  be  paid  to  his  client 
by  the  opposite  party  in  a  suit,  remains  notwithstanding  that  such  solicitor 
has  taken  the  client's  body  in  execution  nnder  a  judgment  against  him  for 
the  amount  of  his  costs.    (0*JBrisn  y.  Lewis,  3  ue  6.,  J.  &  S.  606.) 

As  to  imprisonment  for  debt,  see  now  32  &  33  Vict  c.  62  :  and  as  to 
enforcing  the  decrees  and  orders  of  the  Court  of  Chancery  by  attach- 
ment and  sequestration,  see  Dan.  Ch.  Fr.  906  et  seq.,  5th  ed. 


Interest  on  Judgments. 

jrudffinent  debu         17.  Eveiy  judgment  debt  shall  carry  interest  at  the  rate  of 
^'^^  four  pounds  per  centum  per  annum  from  the  time  of  entering 

up  the  judgment,  or  from  the  time  of  the  commencement  of  this 
act  in  cases  of  judgments  then  entered  up  and  notcanying  inte- 
rest, until  the  same  shall  be  satisfied,  and  such  interest  may  be 
levied  under  a  writ  of  execution  on  such  judgment  (^). 

(jg)  Formerly  a  judgment  did  not  carry  interest,  but  interest  might  be 
recovered  at  law  in  the  shape  of  damages  by  an  action  on  the  judgment 
{Gaunt  y.  Taylor,  3  Myl.  &  K.  802.) 

A  judgment  given  for  securing  an  annuity  carries  interest  nnder  this 
section.    {Kniglu  v.  Bomyer,  4  De  6.  &  J.  619.) 

Interest  runs  on  a  judgment  debt,  under  this  section,  from  the  time  of 
the  entry  of  the  incipitur,  and  not  merely  from  the  final  completicm  of  the 
judgment  after  the  taxation  of  costs.  {Newton  v.  Grand  Junction  R. 
Co.,  16  Mees.  &  W.  139.)  Under  this  section  a  plaintiff  is  entitled  to 
interest  npon  a  judgment  from  the  day  on  which  it  is  signed,  the  words 
*< entered  up"  in  that  clause  having  reference  to  the  entry  of  the 
incipitur  in  the  master's  book ;  and  this  right  is  not  varied  by  an  abbre- 
viation mark  in  the  amount  at  a  subsequent  period,  npon  a  review  of  the 
Uxation.    {FUher  v.  Budding,  3  Scott,  N.  R.  516  ;  9  Dowl.  P.  C.  979.} 

The  judgment  carries  interest  until  satisfaction.  As  to  when  a  judg- 
ment at  law  is  satisfied  for  the  purpose  of  carrying  interest,  see  Sinclair 
V.  Great  Eastern  R,  Co,,  L.  R.,  5  C.  P.  391. 
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This  section,  allowing  interest  on  judgments,  applies  as  well  to  jadg-      \  Jj^2  Vict, 
ments  for  costs  as  for  the  subject-matter  of  the  action.   Therefore,  where  it     c.  110,  t,  17. 

was  songht  to  set  aside  a  writ  of  ea,  sa.,  npon  the  ground  that  it  com- 

manded  the  sheriff  to  levy  the  amount  of  the  defendant's  costs  npon  a  Costs, 
nonsuit  with  interest :  it  was  held,  that  the  motion  could  not  be  sus- 
tained.  {Pitcher  V.  Roberts,  12  L.  J.,  Q.  B.  178.  See  Newton  y.  Conyjig- 
Afl»t,  17  L.  J.,  C.  P.  288.) 

Under  the  17th  and  18th  sections  of  this  statute,  interest  is  recoyerable 
on  costs  which  one  party  is  ordered  to  pay  to  another,  but  not  on  costs 
directed  to  be  raised  out  of  an  estate.  {Attorney- General  v.  Nether eote^ 
10  Sim.  529.) 

As  to  interest  where  error  is  brought  at  common  law,  see  Chitty's 
Archbold,  680, 12th  ed. ;  and  as  to  interest  where  the  judgment  of  a  co- 
lonial court  is  reversed  by  the  priyy  council,  see  Rodger  y.  The  Cotnptoir 
d*Esoompte  de  ParU,  L.  R.,  8  P.  C.  465. 

Under  the  Common  Law  Proc^nre  Act,  1852,  the  following  rules  hare  Rales  m  to  reco- 
been  made  as  to  the  recovery  of  interest  on  writs  of  execution  : — 76,  Every  ▼•'y  ^  interest, 
writ  of  execution  shall  be  endorsed  with  a  direction  to  the  sheriff,  or  other 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the  money  really  due 
and  payable,  and  sought  to  be  recovered,  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to  l^  recovered,  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  time  when  the  judg- 
ment was  entered  up,  or  if  it  was  entered  up  before  the  1st  of  October,  1838, 
then  from  that  day  ;  provided  that,  in  cases  where  there  is  an  agreement 
between  the  parties  that  more  than  four  per  cent,  interest  shall  be  secured 
by  the  judgment,  then  the  endorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed.  77.  In  cases  of  an  assessment  of  further 
damages,  pursuant  to  the  statute  of  8  &  9  Will.  8,  it  shall  be  stated  in  the 
body  of  the  writ  of  execution  that  the  sheriff,  or  other  officer  or  person  to 
whom  the  writ  is  directed,  is  to  levy  interest  on  the  damages  assessed  and 
costs  taxed  in  that  behalf,  at  the  rate  of  four  pounds  per  centum  per 
annum  from  the  day  on  which  execution  was  awarded,  unless  execution 
was  awarded  before  the  1st  of  October,  1838,  and  in  that  case  from  that 
day.    (Reg.  Gen.  HiL  T.  1863  ;  1  EIL  &  Bl.  App.  xv.) 


Decrees  and  Orders  in  Equity. 

18.  All  decrees  or  orders  of  courts  of  equity,  and  all  rules  of  Decree  "d 
courts  of  common  law,  and  all  orders  of  the  Lord  Chancellor  of  eqai^*^. 
or  of  the  court  of  review  in  matters  of  bankruptcy,  and  all  Y^i^  ^^^  °' 
orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby 
any  sum  of  money,  or  any  costs,  charges  or  expenses,  shall  be 
payable  to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  courts  of  common  law,  and  the  persons  to  whom  any 
such  monies  or  costs,  charges  or  expenses,  shall  be  payable 
shall  be  deemed  judgment  creditors  within  the  meaning  of  this 
act ;  and  all  powers  hereby  given  to  the  judges  of  the  superior 
courts  of  common  law  with  respect  to  matters  depending  in  the 
same  courts,  shall  and  may  be  exercised  by  courts  of  equity 
with  respect  to  matters  therein  depending,  and  by  the  Lord 
Chancellor  and  the  court  of  review  in  matters  of  bankruptcy, 
and  by  the  Lord  Chancellor  in. matters  of  lunacy  ;  and  all 
remedies  hereby  given  to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  monies  or  costs,  charges  or  ex« 
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1^2  Vict,     penses  are  bj  such  orders  or  rules  respectively  directed  to  be 
c.  110,^.18.    paid  (r). 


Ordonln 
matters  of 
bftnkniptcj. 


Decrees  and 
orden  in  equltj:. 


Roles  of  coarts  of 
common  law. 


(.r)  This  section  is  extended  to  the  common  palatinate  coarts  and  to 
the  eqnity  court  of  Durham.     (18  &  19  Vict.  c.  16,  s.  2.) 

The  provisions  of  the  act  1  &  2  Vict.  c.  110,  so  far  as  the  same  relate  to 
orders  of  the  Lord  Chancellor,  or  of  the  coart  of  reriew  therein  referred 
to  in  matters  of  bankruptcy,  and  the  powers  giren  by  the  same  act  to  the 
Lord  Chancellor  and  the  said  court  of  reriew  in  matters  of  banlonptcy, 
were  extended  to  orders  of  the  Lord  Qiancellor  and  of  the  court  of  ap- 
peal in  chancery,  sitting  in  bankruptcy,  under  the  Bankruptcy  Act^  1861. 
(24  &  25  Vict  c.  184,  s.  214.)  A  proTision  to  the  same  effect  was  con- 
tained in  12  &  13  Vict.  c.  106,  s.  248  ;  and  see  14  &  16  Vict.  c.  88,  s.  7. 
The  Bankruptcy  Repeal  and  Insolrent  Court  Act)  1869,  has  now  repealed 
12&13Victc.  106;  14  &  16  Vict.  c.  83,  s.  7,  and  so  much  of  1  &  2Vict.  c. 
1 1 0, 8. 1 8,  as  relates  to  orders  of  the  Lord  Chancellor  or  of  the  court  of  reriew 
in  matters  of  bankruptcy  (32  &  38  Vict.  c.  83,  s.  20}.  The  Bankruptcy  Act, 
1869,  enacts  that  the  orders  of  the  chief  judge  in  bankruptcy  shall  he  of 
the  same  force  as  if  they  were  judgments  in  the  superior  courts  of  common 
law,  or  decrees  in  the  Hi^h  Court  of  Chancery.  (32  &  33  Vict  c.  71,  s.  65.) 

It  was  held  that  (notwithstanding  1  &  2  Vict  c  110,  s.  18)  the  obligation 
to  pay  a  sum  of  money  under  an  order  of  a  court  of  equity  was  merely  an 
equitable  debt,  and  could  not  be  made  the  ground  of  a  petition  for  ad- 
judication in  bankruptcy  under  the  Bankruptcy  Act,  1861.  (^Ex  parte 
Uleneoe,  L.  R.,  1  Ch.  393.) 

A  decree  directing  payment  to  the  credit  of  a  cause  does  not  constitute 
the  plaintiff  a  judgment  creditor  of  the  defendant  under  this  act.  (  Ward  t. 
BhaUihaft,  8  W .  R.  336  ;  1  Dr.  &  8m.  269  ;  Wand  y.  Doeker,  6  Jnr., 
N.  S.  1287;  comp.  Re  Leeds  Banking  Qf.y  L.  R.,  1  Ch.  160;  Johnson 
Y.  BnrgesM,  L.  R.,  16  Eq.  898,  post;  see,  however,  Oibbs  v.  Pike,  8  M.  &  W. 
223;  9M.  «c  W.  861.) 

A  decree  for  specific  performance  with  a  reference  to  the  master  to  com- 
pute interest  and  tax  costs,  and  ordering  the  defendant  to  pay  the  purchase- 
money  and  interest  and  costs  when  ascertained,  was  held  to  constitute  a 
judgment  debt  {Duke  of  Beai^ortr.  Phillips,  1  De  G.  &  Sm.  821.)  But 
a  decree  which  orders  an  account  against  a  defendant's  estate  and  directs 
the  plaintiff  to  join  and  prove  for  the  amount  found  due  by  a  previous 
decree,  and  continues  the  account,  does  not  operate  so  as  to  create  a  judg- 
ment debt    {Oamer  y.  Brings,  6  W.  R.  878.) 

A  decree  for  an  account  of  what  is  due  to  a  person  and  pa3rment  of 
what  shall  be  found  due,  is  not  a  decree  for  the  payment  of  money  within 
this  section  ( Chadmiok  y.  Holt,  8  De  G.,  M.  &  G.  684) ;  nor  is  the  chief 
clerk's  certificate,  finding  mon^  to  be  due  to  a  party,  though  adopted 
by  the  judge.    {Earl  Mansfield  y.  Ogle,  4  De  G.  &  J.  38.) 

'  Where  a  plaintiff,  whose  bill  was  dismissed  with  costs,  died  after  the 
date  of  the  order  but  before  the  costs  had  been  taxed,  it  was  held  that 
the  order  was  a  judgment  against  the  plaintiff's  estate  for  an  amount 
which  could  not  be  ascertaiuMl  except  by  taxation ;  and  as  there  could  be 
no  revivor  for  costs  only,  the  judgment  could  not  be  worked  out  {^Dronp 
V.  Tro^p,  16  W.  R.  673.) 

An  order  for  payment  of  costs  operates  only  as  against  purchasers,  mort- 
gagees and  credit(»rs  from  the  registration  of  the  certificate  of  taxation. 
{Hargrave  v.  Margrave,  23  Beay.  484.) 

Writs  of  execution  upon  decrees  and  orders  of  courts  of  equity,  under  this 
section,  must  issue  out  of  the  court  in  which  such  decrees  and  orders  are 
made,  and  cannot  be  awarded  by  a  court  of  common  law.  (^Staitford  v. 
BvHnson,  3  Mann.  &  G.  407  ;  JJtf  Stanford,  4  Scott,  N.  R.  23.) 

An  order  of  the  Court  of  Chancery  for  the  payment  of  money,  thocqth  a 
judgment  debt  within  this  section,  cannot  be  attached  imder  the  garnishee 
clauses  in  the  C.  L.  P.  Act  1854.  {Re  Price,  L.  R.,  4  C.  P.  156.  See  Re 
Ik'anhlandf'L,  R.,  8  Q.  B.  18.) 

A.  B.  had  obtained  an  order  in  the  Exchequer  for  payment  of  costs,  against 
a  paity  to  a  snit  in  Chancery,  who  was  tenant  for  life  of  certain  property 
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over  which  a  receiver  had  been  appointed,  with  directions  to  pay  her  the      1  4*  2  Vict. 
rents.    Sach  an  order  having  the  effect  of  a  judgment  under  this  section,     c,  1 10,  «.  18. 

Ix>rd  Langdaldf  M.  R.,  gave  leave  to  A.  B.,  notwithstanding  the  appoint- 

ment  of  a  receiver,  to  sne  out  and  execute  snch  writs  as  he  might  be  advised. 
(  Orooch  V.  ffayroorth,  3  Beav.  428.) 

A  bill  in  eqoitj  to  charge  lands  under  the  13th  and  this  section,  with  sums 
payable  by  virtue  of  a  rule  of  court  of  common  law,  was  held  to  be  demur- 
rable on  the  ground  that  the  party  filing  the  bill  was  not  the  person  to 
whom  the  money  was  payable  under  the  rule,  but  only  the  person  for  whose 
benefit  such  money  was  payable.  ( Crowther  t.  Crowtli^er^  2  Jnr.,  N.  S. 
274;  26  L.  J.,  Ch.  611;  4  W.  R.  361.) 

A  rule  for  taxation  of  costs,  and  an  allocatur  of  the  master,  do  not 
amount  to  a  judgment  within  this  section.  {Shaw  v.  Neale^  6  H.  L.  C. 
681 ;  6  W.  B.  636 ;  20  Bear.  167.) 

After  verdict  in  ejectment,  the  successful  party  may  sue  out  execution  on 
the  consent  rule  for  the  amount  of  his  taxed  costs,  under  this  section,  with- 
out any  previous  rule,  calling  upon  the  opposite  party  to  pay  such  amount. 
{^Doe  d.  Pennington  v.  Barrell,  10  Q.  B.  631.)  It  seems  that  where  a  rule 
has  the  force  of  a  judgment,  under  this  section,  it  is  not  necessary  that  a 
rule  should  be  served,  calling  on  the  party  in  default  to  show  cause  why  he 
should  not  pay  the  amount  mentioned  in  the  rule.  {Ihe  d.  Harrison  v. 
Hampton^  6  Dowl.  &  L.  484;  4  C  B.  746.)  A  rule  calling  on  a  party  to 
pay  money  pursuant  to  an  award,  with  a  view  to  execution  under  this  sta- 
tute, is  a  rule  nisi  only;  and  the  court  refused  to  make  snch  rule  absolute 
without  personal  service,  where  it  appeared  that  such  service  might  be 
effected.  (  Winwood  v.  Holt  or  Hoult,  3  DowL  &  L.  86;  14  Mees.  &  W. 
197;  16  Law.  J.,  Exch.  10.) 

A  judge's  order  for  payment  of  money  obtained  ex  parte  cannot  be  made 
the  foundation  of  an  execution  under  this  section.  {Richards  y.  Patterson^ 
lDowl.F.C.,N.S.62;  8  Mees.  &W.  313;  6  Jnr.  894.  ^^NeaUy.Postle- 
thwaitOy  8  Dowl.  P.  C.  100.)  A  party  to  whom  a  sum  of  money  has  been 
made  payable  by  a  rule  of  court  is  entitled  under  this  section  to  sne  out 
execution  for  the  amount  without  any  leave  obtained  from  the  court  for  that 
purpose.    (  WallU  v.  Sheffield,  3  Jur.  1002.) 

A  judge  at  the  assizes  made  an  order  to  postpone  a  cause  to  the  next  as- 
sizes, the  defendant  forthwith  to  pay  to  the  plaintiff  the  costs  of  the  day,  to 
be  taxed.  This  order  was  afterwiu:ds  made  a  rule  of  court,  before  which, 
however,  the  suit  having  abated  b^  the  defendant's  death,  the  court  refused 
to  order  the  costs  to  be  taxed,  with  a  view  to  the  plaintiff's  issuing  exe- 
cution under  this  section.  {Hill  v.  Brown,  11  Jur.  290 ;  16  Mees.  &  W. 
796.) 

A  judge's  order  under  the  6  &  7  Vict,  c  73,  s.  43,  ordering  judgment  to 
be  entered  up  for  the  amount  found  by  the  master's  allocatur  to  te  due  on 
an  attorney's  bill  of  costs,  has  the  same  force  as  a  rule  of  court  for  the  pay- 
ment of  money  under  this  section.  No  action,  therefore,  need  be  brought 
on  sndi  order,  and  if  brought,  the  costs  of  the  writ,  declaration  and  appear- 
ance will  not  be  allowed.  {Griffiths  y.  Hughes ,  11  Jnr.  318;  16  Law  J., 
Bxch.  176;  16  Mees.  &  W.  809;  4  Dowl.  &  L.  719.) 

The  words  of  this  section,  "  monies  or  costs,  charges  or  expenses,"  mean 
money  decreed  or  ordered  to  be  paid,  together  with  the  costs,  &c.,  to  be  as- 
certained on  taxation  by  the  officer  of  the  court,  and  no  order  to  pay  costs 
is  requisite.  {Jones  v.  Williams,  8  Mees.  &  W.  349;  9  DowL  P.  C.  702; 
6  Jur.  896.)  Costs  having  been  taxed  upon  a  rule  of  court,  the  court  refused 
to  make  an  order  upon  the  party  to  pay  the  ascertained  amount,  to  found  an 
execution  nnder  this  section.  {Hodgson  v.  Patterson,  6  Scott,  N.  R.  76; 
see  Richards  v.  Patterson,  8  Mees.  &  W.  313;  Jones  v.  Williams,  8 
Mees.  &  W.  349;  9  DowL  702;  JVeale  y.  PostlethwaiU,  1  Ad.  &  £., 
N.  S.  243;  Doc  v.  Amey,  8  Mees.  &  W.  366.) 

A  party  entitled  to  costs  under  an  interpleader  order  is  not  bonnd  to 
take  out  execution  nnder  the  Interpleader  Act,  1  &  2  WilL  4,  c.  68,  s.  7, 
but  may  make  the  order  a  rule  of  court,  and  take  out  execation  nnder  this 
section.  {Cetti  v.  Bartlett,  9  Mees.  &  W.  840.)  Where  an  order  of  conrt 
was  made  for  payment  of  costs  of  a  motion  to  set  aside  an  award,  and  a 
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1  <^  2  y\et.     ea,  sa.  was  sned  oat  more  than  a  year  and  a  day  after  the  allocatur,  the 
e.  110,  s.  18.     arrest  was  held  to  be  regular  under  this  section,  without  scire /actAt  or 
motion  in  court.    (/»  re  Spooncr  and  Payne,  11  Q.  B.  136.) 

Under  an  agreement  of  reference  a  sum  was  awarded  to  be  paid  by  the 
plaintiff  to  the  defendant;  and  afterwards  the  agreement  was  made  a  rale 
of  court.  It  was  held,  that  the  plaintiff  could  not,  by  virtue  of  the  rule  of 
court,  issue  execution  for  the  sum  under  this  section,  that  clause  being  af>- 
plicable,  for  such  purpose,  only  where  the  money  payable  by  the  rule  is 
expressed  in  the  rule  itself.  (^Jones  r.  Williams^  11  Ad.  &  £11.  175;  4 
P.  &  Dav.  217.)  Where  there  is  a  doubt  as  to  the  yalidity  of  an  award, 
the  court  will  not  grant  a  rule  under  this  section,  calling  upon  the  party  to 
pay  the  sum  awarded.  {Dickenson  y.  AlUop,  13  Mees.  &  W.  722.  See 
Ihwcett  T.  Eastern  Counties  JR,  Co.^  6  Dowl.  &  L.  54.) 

The  court  will  not  make  an  order  for  payment  of  money  directed  by  an 
award  to  be  paid  so  as  to  enable  the  party  entitled  to  receiye  it  to  avail 
himself  of  this  section,  except  where  the  case  is  clear  and  h^e  from  doubt. 
(^Mackensis  y.  Sligo  and  Shannon  R,  Co,y  9  C.  B.  250.)  An  attach- 
ment does  not  lie  against  a  corporation,  e,  g.  an  incorporated  railway 
company,  for  nonperformance  of  an  award.  lb,  (See  23  &  24  Vict,  c  126, 
B.  33.)  The  Court  of  Common  Pleas  refused  a  rule  for  payment  of  money 
under  an  award  where  it  appeared  that  the  unascertained  costs  of  certain 
proceedings  in  chancery  were  payable  to  the  other  party  under  the  award. 
\Lamhe  y.  JoneSy  9  C.  B.,  N.  S.  478.) 

A  rule  of  court  for  the  payment  of  mone^  upon  a  condition  only  cannot 
be  the  foundation  of  a  proceeding  under  this  section.  In  an  action  by  the 
plaintiffs  as  churchwardens  to  recover  possession  of  a  book  belonging  to  the 
parish,  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case.  Upon 
the  argument  of  the  case  the  court  directed  a  nonsuit.  The  case  was  aner^ 
wards  turned  into  a  special  verdict,  and  upon  argument  it  was  agreed,  "  Uiat 
the  judgment  of  the  court  below  should  stand  and  the  select  vestry  be  at  an 
end,  the  costs  of  both  sides  to  be  paid  out  of  the  parish  funds."  This  agree- 
ment was  embodied  in  an  order  of  Erie,  J.,  which  was  afterwards  made  a  rule 
of  court.  Difficulties  arising  in  carrying  out  this  order,  the  court  of  error 
awarded  a  venire  de  now,  and  upon  the  cause  again  coming  on  for  trial  an 
order  of  nUi  priiis  was  drawn  up  oy  consent,  referring  it  to  Williams,  J.,  to 
determine  the  cause  and  all  matters  relating  to  it,  with  power  to  direct  in 
what  manner  the  order  (and  rule  thereon)  of  Brie,  J.,  was  to  be  carried  into 
effect  In  August,  1852,  Williams,  J.,  made  an  order  directing  the  defend- 
ants to  pay  the  plaintiffs  on  the  1st  March,  1853,  the  amount  at  which  the 
plaintiffs*  costs  had  been  taxed  "  unless  in  the  meantime  the  sum  be  paid 
to  the  plaintiffs  out  of  the  funds  of  the  parish."  This  last^mentioned 
order  having  been  made  a  rule  of  court,  and  the  money  not  having  been 
paid,  the  plaintiffs  issued  an  execution  thereon  under  this  section.  It 
was  held,  that  the  order  of  Williams^  J.,  was  not  an  award,  but  a  ^judge's 
order,  and  made  with  competent  authority,  but  that  bein^  conditional  it 
was  not  one  upon  which  an  execution  could  at  once  issue  m  pursuance  of 
this  statute.    ( Oihhi  v.  Flight,  18  C.  B.  803.) 

The  form  (No.  10)  of  the  writ  of  execution,  where  a  matter  of  account  is 
referred  to  and  decided  on  by  an  arbitrator,  officer  of  the  court  or  county 
court  judge,  as  settled  by  the  judges  by  the  rule  of  Michaelmas  Term, 
1864,  does  not  dispense  with  the  signing  of  judgment  or  obtaining  a  rule 
or  order  under  this  section.  {KendellY.  Merrett,  18  C.  B.  173.  See  17  &  18 
Vict.  c.  126,  8.  3.) 

To  constitute  a  proper  service  of  an  award,  a  copy  must  be  delivered  to 
the  party,  and  the  original  must,  at  the  same  time,  be  shown  to  him.  Where 
the  copy  was  personally  delivered  to  the  party  on  the  21st  of  October,  and  a 
demand  of  performance  made  on  the  23rd,  the  original  being  then  for  the 
first  time  shown:  it  was  held,  that  this  was  not  such  a  service  as  to  form  the 
foundation  either  of  an  attachment  or  of  a  rule  under  this  section.  {Lloyd 
y.  Harris,  8  C.  B.  63.) 

Where  all  matters  in  difference  in  a  cause  are  referred  by  a  judge's  order, 
the  court  will  enforce  the  payment  of  the  sum  awarded  by  a  rule  of  court 
under  this  act,  although  the  time  for  moving  to  set  aside  the  award  has  not 
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expired.    An  an'ard  ordering  the  defendant  to  fkj  the  snm  awarded  to 
the  plaintiS  or  bis  attomc;  S.  is  good,  without  »ay  power  of  attorney  to  S. 
to  domaoil  tbe  moiiej.     iHare  i.  Fteay,  20  L.  J.,  C.  F.  249;   15  Jnr.   - 
1038.) 

A  direction  in  an  award,  that  one  party  shall  pay  money  to  a  stronger, 
is  goud,  if  it  does  not  appear  impossible  Uiat  sncb  payment  caa  be  made 
for  the  benefit  of  a  psjly  to  the  award.  i^Adcook  v.  Wood,  20  L.  J., 
Ex.  436.) 

It  is  competent  to  a  banfernpt,  if  he  will,  lo  become  a  party  to  a  refer- 
ence concerning  a  matter  wbicb  bas  passed  to  his  asdgnees,  and  if  he  is 
ordered  by  the  arbitrator  to  pay  costs  the  coart  will  enforce  the  payment  by 
a  mle  under  this  Kction.  {He  Milaei,  16  C.  B.  4SI;  18  Jnr.  1108;  21 
L.  J.,  C.  P.  39.) 

As  to  enforcing  rales  of  courts  of  common  law  for  payment  of  money, 
&c.,  under  this  section,  see  Chitty's  Archbold,  1694  at  teq.,  12th  ed.; 
and  as  lo  enforcing  performance  of  awards  nnder  this  section,  see  ih.  1700 
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19.  No  judgment  of  any  of  the  said  superior  courts,  nor  any  NoinaBinent, 
decree  or  order  in  any  court  of  equity,  nor  any  rule  of  »  court  of  J^^f'^ua 
common  law,  nor  any  order  in  bankruptcy  or  lunacy  {»),  shall  by  othQnii»  uiwi 
virtue  of  this  act  affect  any  lands,  tenements  or  hereditaments,  H^^r^iuaod!' 
as  to  purchasers,  mortgagees  or  creditors,  unless  and  until  a 
memorandum  or  minute  containing  tbe  name  and  the  usual  or 
last  known  place  of  abode,  and  the  title,  trade  or  professitm  of 
the  person  whose  estate  is  intended  to  be  affected  thereby,  and 
tbe  court  and  title  of  the  cause  or  matter  in  which  such  judg- 
ment^  decree,  order  or  rule,  shall  have  been  obtained  or  made, 
and  the  date  of  such  judgment,  decree,  order  or  rule,  and  the 
account  of  the  debt,  damages,  costs  or  monies  thereby  recovered 
or  ordered  to  be  paid  (i),  shall  be  left  with  the  senior  master  of 
the  Court  of  Common  Pleas  at  Westminster,  who  shall  forth* 
vrith  enter  the  same  particulars  in  a  book  in  alphabetical  order, 
hy  the  name  of  the  person  whose  estate  is  intended  to  be  affected 
by  such  judgment,  decree,  order  or  rule  ;  and  such  officer  shall 
he  entitled  for  any  such  entry  to  tbe  sum  q?  5a,;  and  all  persona 
shall  be  at  liberty  to  search  the  same  book  on  payment  of  the 
sum  of  U. 

(j)  Tbis  section  is  extended  to  the  common  law  palatinate  conita,  and  to 
the  equity  conrt  of  Dnrham.    (18  &  19  Vict  c.  16,  s.  12,  jwif.) 

(()  The  date  when  the  memorandnm  is  left  with  the  master  is  ab»  to  ba 
entered  (2  &  3  Vict,  c,  11,  e.  3).  and  the  registradon  must  be  repeated. 
(2  &  3  Vict  c  11,  B.  4;  18  &  19  VicL  c.  16,  s.  6,poit.) 

An  to  the  registration  necessary  where  the  lands  are  in  a  renter  connty,  Cu«  ander 
Bce  the  cases  quoted  under  1  &  2  Vict.  c.  1 10,  s.  13,  ante.  inmscUoB. 

By  a  decree,  A.  naa  ordered  to  pay  the  defendant's  costs  (if  a  snit.  After 
IliB  decree,  bat  before  a  registry,  A.  sold  his  real  estate,  which  was  the  whole 
at  bia  property,  to  C,  wbo  had  notice  of  the  snit.  Tbe  purchase-money  was 
rcceired  by  B.,  who  was  A.'s  solicitor,  and  who  retained  a  coosiderable  part 
of  it  to  pay  his  costs  in  tbe  suit  On  a  bill  by  the  defendant  in  the  former 
suit  agunst  A.,  B.  and  C,  to  set  aside  the  sale  and  to  charge  the  costs  on 
the  estate:  it  was  held,  that  the  sale  was  not  fraud atent  within  the  13  Elii. 
c.  S,  and  that  the  decree  not  having  bean  entered  pursuant  to  the  provisiong 
of  this  section  till  after  the  sale,  the  court  had  no  jariadictJon  to  make  the 
costs  of  the  former  snit  a  lien  on  the  estate.    (,Narteliffe  t.  Warbtirton, 

B.  QQ 
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1  f  2  Vict.      S  Jar.,  N.  8.  854 ;  81  L.  J.,  Chan.  777;  10  W.  R.  635 ;  4  De  6.,  F.  &  J. 
c.  no,  *.  19.     449.    See  18  &  19  Vict  c  15,  8.  impost.) 

A  decree  in  equity  for  the  payment  by  the  defendant  to  the  plaintiff  of  a 

snm  of  money  on  or  before  a  certain  day  was  held,  in  reference  to  the  pro- 
TLsions  of  this  act,  not  to  confer  any  priority  as  against  a  deed  executed  by 
the  defendant  conveying  his  freehold  estate  in  a  register  oonnty  to  trustees 
for  the  benefit  of  his  ci^itors,  or  as  against  a  vesting  order  made  on  the 
defendant's  insolvency,  the  deed  having  been  executed  and  the  resting 
order  having  been  made  previously  to  the  registration  of  the  decree.  (2>« 
T.  Cfreen,  6  De  G.,  Mac.  &  G.  155;  2  Jar.,N.  S.  170;  26  I*  J.,  Chan.  269.) 
It  was  held,  also,  that  the  non-registration  of  the  deed  and  of  the  yesdng 
order  until  after  the  registration  of  the  decree  was  immaterial,  it  being 
proved  that  the  plaintiff  had  notice  of  the  deed  and  of  the  vesting  order 
when  he  registered  the  decree.    {Ih.) 

Judgment  at  law  was  obtained  in  an  action  in  which  the  defendant  was 
sued  in  a  wron^  christian  name,  but  the  judgment  was  registered  against 
the  debtor  in  his  true  christian  name,  adding  Sie  title  of  the  cause  with  the 
wrong  christian  name:  it  was  held,  that  this  registration  complied  with  this 
act,  and  that  the  judgment  was  good  against  the  debtor  and  valid  against 
his  other  creditors.  (Bearan  v.  Oxford  {Earl),  S  Sm.  &  G.  11;  1  Jur., 
N.  S.  164;  24  L.  J.,  Ch.  811.) 

An  order  was  made  in  a  suit  in  equity  that  one  G.  should  pay  in,  to  the 
name  of  the  accountant-general  (in  trust  in  the  cause),  a  certain  sura  of 
money  admitted  by  his  answer  to  be  the  amount  of  a  sale  of  a  tnxst  fund, 
and  the  solicitor  for  the  defendant  registered  it  under  this  section,  and  G. 
was  in  consequence  prevented  from  disposing  of  his  lands:  it  was  held,  that 
the  registering  of  the  order  was  not  per  se  a  wrongful  act,  and  that  no  action 
was  maintainable  without  proof  of  malice.  It  seems  that  the  order  was 
within  the  equity  of  1  &  2  Vict.  c.  110,  s.  18.  {Gibbt  v.  Pike,  9  Mees.  & 
W.  851;  12  L.  J.,  Ex.  257.) 

The  Court  of  Chancery  has  no  jurisdiction  to  order  the  master  of  the 
Common  Fleas  to  vacate  a  memorandum  entered  under  this  act^  of  an  oxder 
of  the  former  court.    (  WelU  v.  Gibbs,  3  Beav.  399.) 

The  Court  of  Common  Pleas  has  no  jurisdiction  over  the  senior  master, 
as  to  the  entry  of  particulars  of  a  judgment  for  the  purpose  of  chaigiug 
lands  under  this  section.  The  master  must  act  upon  his  own  discretion. 
{Ex  parte  Ne»s^  5  C.  B.  155.)  The  court  declined  to  strike  out  a  decree 
of  the  Divorce  Court  from  the  register.  {Ex  parte  Holden,  13  C.  B.,  N.  S. 
641,  ante,  p.  575.) 

The  plaintiff,  after  making  an  entry  of  a  judgment  obtained  against  the 
defendant  in  the  book  of  the  senior  master  of  the  Common  Fleas,  pursuant 
to  this  section,  with  a  view  of  charging  the  defendant's  real  estate,  took  him 
in  execution  under  the  same  judgment  The  defendant  became  insolvent, 
and  his  assignee  contracted  to  sell  his  real  estate.  The  purchaser  refused 
to  complete  the  purchase  in  consequence  of  the  entry  of  the  judgment  which 
charged  the  property.  The  plaintiff  having  refused  to  consent  to  an  entry 
of  satisfaction  being  made  in  the  book,  the  court,  on  the  application  of  the 
assignee,  granted  a  rule,  ordering  the  plaintiff's  attorney  to  attend  before 
the  senior  master  of  the  Common  Fleas,  and  consent  to  an  entry  being  made 
that  the  plaintiff  had  taken  the  defendant  in  execution  under  the  jndgment, 
after  having  made  the  entry.  (LervU  v.  Dyson^  1  B.  C.  C.  83;  16  Jur.  222; 
21  L.  J.,  Q.  B.  194.)  See,  further,  as  to  when  the  court  will  order  satisfac- 
tion to  be  entered  up  when  the  judgment  debtor  has  been  taken  in  execution, 
Lambert  v.  Pamell^  15  L.  J.,  Q.  B.  65 ;  Catlin  v.  Kernott,  27  L.  J., 
C.  F.  186 ;  Hallett  v.  Dyne,  2  H.  &  C.  696 ;  12  W.  R.  169. 
Ju^frmentj*  As  to  judgments  entered  up  between  the  23rd  Jul^,  18G0  and  the  29th 

entered  up  aft«r      July,  1864,  see  28  &  24  Vict.  c.  38,  post.    And  as  to  judgments  entered  up 
38  Juij.  1800.        ^^  ^^  29th  July,  1864,  see  27  &  28  Vict  c  112,  post. 
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NEW  Writs.  cl!.^. 

20.  Such  Dew  or  altered  writs  shall  be  sued  out  of  the  courts 


of  law,  equity  and  bankruptcy,  as  may  by  such  courts  respec-  inun«d. 
lively  be  deemed  necessary  or  expedient  for  giving  effect  to  the 
provisions  hereinbefore  contained,  and  in  such  forms  as  the 
judges  of  such  courts  respectively  shall  from  time  to  time  think 
fit  to  order ;  and  the  execution  of  such  writs  shall  be  enforced 
in  such  and  the  same  manner  as  the  execution  of  writs,  of  execu- 
tion is  now  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  cases  will  admit ;  and  that  any  existing  writ,  the  form  of 
which  shall  be  in  any  manner  altered  in  pursuance  of  this  act, 
shall  nevertheless  be  of  the  same  force  and  virtue  as  if  no  altera- 
tion had  been  made  therein,  except  so  far  as  the  effect  thereof 
may  be  varied  by  this  act  (u), 

(u)  This  section  is  extended  to  the  common  law  and  palatinate  courts, 
and  to  the  eqnitj  court  of  Durham.    (18  &  19  Vict.  c.  15,  s.  2,  post.) 

Forms  of  writs  of  execution  are  contained  in  the  schedule  to  the  Reg. 
Gen.  Hil.  T.  1853,  made  in  pursuance  of  the  Common  Law  Procedure  Act, 
1852,  which  forms  may  he  used  in  cases  to  which  they  are  applicable,  with 
such  alterations  as  tiie  nature  of  the  action,  the  description  of  the  court  in 
which  the  action  is  depending,  the  character  of  the  parties,  or  the  circum- 
stances of  the  case  may  render  necessary ;  but  any  variance  therefrom,  not 
being  in  matter  of  substance,  shall  not  affect  their  yalidity  or  regularity. 
(1  £11.  &  Bl.  App.  pp.  xxix,  xxxIt^Iy.  See  orders  for  the  regulation  of 
the  practice  and  proceedings  of  the  Court  of  Chancery,  with  the  forms  of 
writs  of  Jieri  facias,  elegU  and  venditiofii  exponas,  9  May,  1889 ;  4  My. 
8c  Cr.  Appendix;  3  Jur.  410.  See  Morgan's  Ch.  Acts,  516,  ix.  et  seq., 
4th  ed.)  The  forms  of  writs  in  bankruptcy  are  prescribed  by  the  Bank- 
ruptcy Rules,  1870,  rule  229,  Sched.  forms  129—136. 
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21.  All  the  remedies,  authorities  and  provisions  of  this  act  Powera,&c.  of 
applicable  to  her  Majesty's  superior  courts  of  common  law  at  Sft^Sw^HJJSti 
Westminster,  and  the  judgments  and  proceedings  therein,  shall  and  judga  at 
extend  to  and  be  applicable  to  the  Court  of  Common  Pleas  of  J^tp^SiS'to 
the  county  palatine  of  Lancaster  and  the  Court  of  Pleas  of  courts  of  Lan- 
the  county  palatine  of  Durham,  within  the  limits  of  the  juris-  JJJ^"**^^"'' 
diction  of  the  same  courts  respectively;  and  the  judgments 
of  each  of  the  said  last-mentioned  courts  shall,  within  the 
limits  of  the  jurisdiction  of  the  same  courts  respectively,  have 
the  same  effect  in  all  respects  as  the  judgments  of  any  of  her 
Majesty's  said  superior  courts  at  Westminster,  under  and  by 
virtue  of  this  act ;  and  all  powers  and  authorities  hereby  given 
to  the  judges  or  any  judge  of  her  Majesty's  superior  courts  at 
Westminster,  with  respect  to  matters  depending  in  the  same 
courts,  shall  and  may  be  exercised  by  the  judges  or  any  judge 
of  the  said  Court  of  Common  Pleas  at  Lancaster  or  the  justices 
or  any  justice  of  the  said  Court  of  Pleas  at  Durham,  with  re- 
spect to  matters  therein  depending,  and  within  the  jurisdiction 
of  the  same  courts  respectively:  provided  always,  that  no  judg- 
ment of  either  of  the  same  last-mentioned  courts  shall  by  virtue 

qq2 
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1^2  Vtei,     of  this  act  affect  any  lands,  tenements  or  hereditaments,  as  to 
g.  110,^.21.     purchasers,  mortgagees  or  creditors,  unless  and  until  a  memo- 
randum or  minute  containing  the  name  and  the  usual  or  last 
known  place  of  abode,  and  title,  trade  or  profession  of  the 
plaintiff  and  defendant,  the  date  when  such  judgment  was 
signed,  and  the  amount  of  the  debt,  damages  and  costs  therebj 
recovered,  shall  be  left  with  the  prothonotary  or  deputy  pro- 
thonotary,  or  some  other  officer  to  be  appointed  for  that  pur- 
pose by  the  said  courts  respectively,  who  shall  forthwith  enter 
the  same  particulars  in  a  book  in  alphabetical  order  by  the 
name  of  the  person  whose  estate  is  to  be  affected  thereby ;  and 
such  officer  shall  be  entitled  for  every  such  entry  to  the  sum  of 
two  shillings  and  sixpence;  and  all  persons  shall  be  at  liberty 
to  search  the  same  book  on  payment  of  the  sum  of  one  shilling: 
and  provided  also,  that  no  order  or  other  proceeding  under  this 
act,  made  by  any  justice  or  justices  of  the  said  Court  of  Com- 
mon Picas  of  the  county  palatine  of  Lancaster  or  the  Court 
of  Pleas  in  the  county  palatine  of  Durham,  shall  be  valid  or 
effectual  except  made  iu  open  court  on  one  of  the  court  or  re- 
turn days  of  the  same  court,  except  such  justice  or  justices  shall 
be  also  a  judge  or  judges  of  one  of  the  said  courts  at  West- 
minster :  provided  also,  that  no  order  directing  any  person  or 
persons  to  be  held  to  bail  under  this  act,  nor  any  order  for  dis- 
charging out  of  custody  any  person  or  persons  arrested  under 
this  act,  shall  be  made  by  any  justice  or  justices  of  the  Court  of 
Pleas  in  the  county  palatine  of  Durham,  who  shall  not  be  a 
judge  or  judges  of  one  of  the  said  courts  of  common  law  at 
Westminster. 
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For reraoTai of  22.  In  all  casos  where  final  judgment  shall  be  obtained  in 

infSir  wuiiB.       ^"7  ^ctiou  or  Buit  in  any  inferior  court  of  record,  in  which  at 

the  time  of  passing  this  act  a  barrister  of  not  less  than  seven 
years'  standing  shall  act  as  judge,  assessor  or  assistant  in  the 
trial  of  causes,  and  also  in  all  cases  where  any  rule  or  order 
shall  be  made  by  any  such  inferior  court  of  record  as  aforesaid 
-wThereby  any  sum  of  money  or  any  costs,  charges  or  expenses 
shall  be  payable  to  any  person,  it  shall  be  lawful  for  the  judges 
of  any  of  her  Majesty's  superior  courts  of  record  at  West- 
minster, or,  if  such  inferior  court  be  within  the  county  palatine 
of  Lancaster,  for  the  judges  of  the  Court  of  Conunon  Pleas  at 
Lancaster,  or  for  any  judge  of  any  of  the  said  courts  at  cham- 
bers, either  in  term  or  vacation,  upon  the  application  of  any 
person  who  at  the  time  of  the  commencement  of  this  act  shall 
have  recovered,  or  who  shall  at  any  time  thereafter  recover  such 
judgment,  or  to  whom  any  money  or  costs,  charges  or  expenses 
shall  be  payable  by  such  rule  or  order  as  aforesaid,  or  upon  the 
application  of  any  person  on  his  behalf,  and  upon  the  produc- 
tion of  the  record  of  such  judgment,  or  upon  the  pi'oductiou  of 
such  rule  or  order,  such  record  or  rule  or  order,  as  the  case 


Judgments  of  Inferior  Courts,  597 

maj  be,  being  respectively  under  the  seal  of  the  inferior  court,      I  S*2  Viet. 

and  the  signature  of  the  proper  officer  thereof,  to  order  and    ^'  ^^^* '-  ^^' 

direct  the  judgment,  or  as  the  case  may  be,  the  rule  or  order  of 

such  inferior  court,  to  be  removed  into  the  said  superior  court, 

or  into  the  Court  of  Common  Pleas  at  Lancaster,  as  the  case 

niay  be,  and  immediately  thereupon  such  judgment,  rule  or 

order  shall  be  of  the  same  force,  charge  and  effect  as  a  judgment 

recovered  in  or  a  rule  or  order  made  by  such  superior  court, 

and  all  proceedings  shall  and  may  be  immediately  had  and 

taken  thereupon  or  by  reason  or  in  consequence  thereof,  as  if 

such  judgment  so  recovered  or  rule  or  order  so  made  had 

been   originally  recovered  in  or  made  by  the  said  superior 

court,  or  into  the  Court  of  Common  Pleas  at  Lancaster,  as  the 

case  maybe;  and  all  the  reasonable  costs  and  charges  attendant 

upon  such  application  and  removal  shall  be  recovered  in  like 

manner  as  if  the  same  were  part  of  such  judgment  or  rule  or 

order:   provided  always,  that  no   such  judgment  or  rule  or 

order,  when  so  removed  as  aforesaid,  shall  affect  any  lands, 

tenements  or  hereditaments,  as  to  purchasers,  mortgagees  or 

creditors,  any  further  than  the  same  would  have  done  if  the 

same  had  remained  a  judgment,  rule  or  order  of  such  inferior 

court,  unless  and  until  a  writ  of  execution  thereon  shall  be 

actually  put  into  the  hands    of  the  sheriff  or  other  officer 

appointed  to  execute  the  same  (x), 

{x)  The  proviso  at  the  end  of  this  section  is  repealed  by  18  &  19  Vict. 
c.  15,  8.  Impost, 

Where  a  jadgment  is  removed  from  an  inferior  coart  for  execution  Removal  of 
under  this  act,  the  court  will  only  enforce  the  jadgment,  and  will  not  inquire  JudKnaeuta. 
into  the  regularity  of  previous  proceedings  below.  (Simons  v.  Count  de 
WintZf  8  Dowl.  P.  C.  646.)  A  final  order  or  decree  of  the  vice-warden  of 
the  Stannaiy  Courts,  on  the  equity  side,  may  be  removed  into  the  Court 
of  Queen's  Bench,  the  defendant  having  gone  out  of  the  jurisdiction,  in 
order  to  issue  execution  pursuant  to  this  section.  {Harvey  v.  GUbard,  7 
Dowl.  P.  C.  616 ;  3  Jur.  316.)  Under  this  statute  such  an  order  or  decree 
may  be  made  a  rule  of  the  Court  of  Queen's  Bench  by  a  rule  absolute  in  the 
first  instance.  {lb.,  see  7  Dowl.  P.  C.  525.)  See,  further,  1  Chitty's 
Archbold,  1332  et  seq,,  12th  ed. 

The  judgment  of  a  county  court  constituted  under  the  9  &  10  Vict.  c.  95,  JudRmenta  d 
Is  not  removable  into  a  superior  court  for  the  purpose  of  execution,  either  oo^uty  courta. 
under  the  19  Geo.  3,  c.  70, s.  4,  or  this  section.    {Moreton  v.  Holt,  10  £xch. 
707;  1  Jur.,N.  S.  215;  24  L.  J.,  Ex.  169;  see  lie  Turner,  12  W.  R.  837.) 

The  Court  of  Chancery  will  aid  a  judgment  of  a  county  court,  which 
cannot  be  enforced  at  law  against  the  equitable  chattel  estate  of  the  defen- 
dant.   (Bennett  v.  Powell,  3  Drew.  326.) 

Where  a  court  of  competent  jurisdiction  has  adjudicated  a  certain  sum  to 
be  due  from  one  person  to  another,  a  legal  obligation  arises  to  pay  that  sum, 
on  which  an  action  of  debt  to  enforce  the  judgment  maybe  maintained.  It 
is  in  this  way  that  the  judgments  of  foreign  and  colonial  courts  are  sup- 
ported and  enforced ;  and  the  same  rule  applies  to  inferior  courts  in  this 
country,  and  applies  equally  whether  they  be  courts  of  record  or  not. 
{Parke,  B.,  Williams  v.  Jones,  14  Mces.  &  W.  633.)  As  to  actions 
brought  upon  foreign  judgments,  see  Doe  v.  OUver,  2  Smith,  L.  C.  726 
et  seq.,  6th  ed.  And  as  to  making  judgments  obtained  in  England, 
Scotland,  Ireland,  effectual  in  other  parts  of  the  United  Kingdom,  see 
31  &  32  Vict.  c.  54. 

In  order  to  acknowledge  satisfaction  of  a  judgment,  it  shall  be  required  Eotrj  of  iatla- 
only  to  produce  a  satisfaction  piece  iii  form  as  hereinafter  mentioned,  and  **ction  ou  roiL 
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1  *  2  ru!t. 

e.  110, «.  22. 


Entry  of  tatls- 
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ments. 
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such  aatisfaction  piece  ahall  be  signed  by  the  party  or  parties  ai^iiowledgiiig 
the  same^  or  their  personal  representatives,  and  snch  signature  or  signatiirBS 
shall  be  witnessed  by  a  practising  attorney  of  one  of  the  conrts  at  West- 
minster, expressly  named  by  him  or  them  and  attending  at  his  or  their 
request,  to  inform  him  or  them  of  the  natnre  and  effect  of  snch  satisfaction 
piece,  before  the  same  is  signed,  and  which  attorney  shall  declare  himself 
in  the  attestation  thereto  to  be  the  attorney  for  the  person  or  persons  bo 
signing  the  same,  and  state  he  is  witness  as  snch  attorney  [provided  that  a 
jndge  at  chambers  may  make  an  order  dispensing  with  snch  signature 
under  special  circumstances,  if  he  thinks  fit],  and  in  cases  where  the  satis- 
faction piece  is  signed  by  the  personal  representative  of  a  deceased,  his 
representative  character  shall  be  proved  in  such  manner  as  the  master  may 
direct. 

FOBM  OF  Satisfaction  Piece. 

"  In  the . 

«*  Monday  the  —  day  of ,  A.D.  187—. 

*<  ^^  to  wit.    Satisfaction  is  acknowledged  between plaintiff,  and 

—  defendant  in  an  action for and .  And do  hereby 

expressly  nominate  and  appoint  — — ,  attomey-at-law,  to  witness  and  attest 
-^—  execution  of  this  acknowledgment  of  satisfaction. 

**  Judgment  entered  on  the  — ^  day  of  — ,  in  the 
year  of  our  Lord  187 — .    Roll  No.  — . 
"Signed  by  the  said  ^^,  in  the  presence  of  me,^ 

— ^,  of ,  one  of  the  attorneys  of  the  Court 

of ,  at  Westminster :  and  I  hereby  declare 

myself  to  be  attorney  for  and  on  behalf  of  the 

said ,  expressly  named  by  h — ,  and  attending 

at  h —  request,  to  inform  h —  of  the  nature  and 

effect  of  this  acknowledgment   of   satisfaction 

(which  I  accordingly  did  before  the  same  was 

signed  by  h — ) ;  and  I  also  declare  that  I  sub- 
scribe my  name  hereto  as  such  attorney." 
(1  EU.  &  Bl.  App.  p.  zvi,  Rule  80.) 

Upon  a  satisfaction  piece,  duly  signed  and  attested  in  accordance  with 
B.  80  of  Reg.  Gen.  H.  T.  1853,  being  presented  to  the  cleric  of  the  judg- 
ments of  the  masters  in  the  court  in  which  the  judgment  has  been  signed, 
he  shall  file  the  same,  and  enter  satisfaction  in  the  judgment  book  against 
the  entry  of  the  said  judgment,  and  no  roll  shall  be  required  to  be  carried 
in  for  the  purpose  of  entering  satisfaction  on  a  judgment.  (Beg.  Gren. 
E.  T.  23rd  Apnl,  1867;  3  Jur.,  N.  S.,  Part  11.,  p.  176 ;  2  C.  B.,  N.  S.  92.) 
The  court  or  a  judge  will  compel  a  plaintiff,  who  has  received  satisfaction 
of  his  judgment,  to  execute  the  proper  satisfaction,  in  order  to  have  the 
entries  on  the  registers  duly  Tacated.  {lUh  t.  Tindal,  10  W.  'SL  801, 
Exch.)    See,  further,  1  Chitty's  Archbold,  721, 12th  ed. 


*-  The  above-named 
plaintiff. 
(Date.) 
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2  &  3  Victoria,  c.  11. 

An  Act  for  the  better  Protection  of  Purchasers  against  Judg- 
ments, Crown  Debts,  Lis  pendens  and  Fiats  in  Bank- 
ruptcy{a).  [4th  June,  1839.] 

Dockets  to  be  (xosed. 

Whereas  it  is  desirable  that  further  protection  should  be 
afforded  to  purchasers  against  judgments,  crown  debts  and  lis 
pendens;  be  it  therefore  enacted,  that  no  judgment  shall  here- 
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after  be  docketed  under  tlie  provisions  of  an  act  passed  in  the     2^8  Vict, 
fourth  and  fifth  years  of  the  reign  of  their  late  Majesties  King    _f-  3^»  *•  ^- 
William  and  Queen  Mary,  intituled  "An  Act  for  the  better  4&6wiii. & 
Discovery  of  Judgments  in  the  Courts  of  King's  Bench,  Com-  m.o.  20. 
mon  Pleas  and  Exchequer,  at  Westminster,"  but  that  all  such, 
dockets  shall  be  finally  closed  immediately  after  the  passing  of 
this  act,  without  prejudice  to  the  operation  of  any  judgment 
already  docketed  and  entered  under  the  said  recited  act,  except 
so  far  as  any  such  judgment  may  be  affected  by  the  provisions 
hereinafter  contained  (p). 

{a)  This  act  is  repealed  so  far  as  relates  to  the  protection  of  pnrchasers 
against  secret  acts  of  bankrnptcj  and  fiats  in  bankmptcy.  (12  &  18  Vict. 
c.  106,  s.  1.) 

(*)  By  Stat.  4  &  6  Will.  &  Mary,  c.  20,  made  perpetual  by  7  &  8  Will.  3, 
c.  36,  s.  8,  jadgments  were  directed  to  be  docketed  in  alphabetical  order; 
and  it  was  declared  that  no  judgments  should  affect  lands  or  tenements  as 
to  btyndfide  pnrchasers,  unless  docketed  and  entered  according  to  the  act. 
Docketing  the  issue  is  not  a  snfiBcient  docketing  of  a  judgment  within  the 
provisions  of  the  above  act.  (Braithmaite  v.  Wattty  2  Ow  &  J.  818;  2 
Tyr.  298.  See  Brandling  t.  Plummer,  3  Jur.,  N.  S.  401 ;  26  L.  J.,  Ch. 
826.) 


Docketed  Judgments  to  be  entered  pubsuant  to 

Stat.  1  &  2  Vict.  0. 110. 

2.  No  judgment  already  docketed  and  entered  under  the  said  As  to  jadgments 
recited  act  of  their  late  Majesties  King  William  and  Queen  **^e»**^  ^<*^«'«**- 
Mary  shall,  after  the  first  day  of  August,  one  thousand  eight 
hundred  and  forty-one,  affect  any  lands,  tenements  or  heredita- 
ments, as  to  purchasers,  mortgagees  or  creditors,  unless  and 
until  such  memorandum  or  minute  thereof  as  is  prescrihed  in  an 
net  passed  in  the  first  and  second  years  of  her  present  Majesty 
Queen  Victoria,  intituled  "  An  Act  for  abolishing  Arrest  on  1  &  s  vict.  &  110. 
Mesne  Process  and  Civil  Actions,  except  in  certain  cases ;  for 
extending  the  Remedies  of  Creditors  against  the  Property  of 
Debtors ;  and  for  amending  the  Laws  for  the  Relief  of  Insol- 
Tent  Debtors  in  England,"  shall  be  left  with  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminster,  who  shall  forth- 
with enter  the  same  in  manner  thereby  directed  in  regard  to 
judgments;  and  such  officer  shall  be  entitled  for  any  such  entry 
to  the  sum  of  five  shillings  (c). 

(c)  See  ante,  s.  19,  p.  593.  An  outstanding  docketed  judgment  not 
registered  pursuant  to  1  &  2  Vict  c.  110»  &  19,  and  this  act,  is  not  a  yalid 
objection  to  the  title  of  the  vendor  on  the  sale  of  realty.  {Bedford  t. 
Ibrbes,  1  Carr.  &  K.  33.) 


Date  op  Minute. 

8.  In  addition  to  the  entry  by  the  said  last-mentioned  act  or  The  date  when 
by  this  act  required  to  be  made  in  a  book  by  the  senior  master  S%"JSSSto"°* 
of  the  particulars  to  be  contained  in  every  memorandum  or  left  to  be  ent^nsd 
minute  left  with  him  of  any  judgment,  decree  or  order,  rule  or  *"****^^ 
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order,  he  shall  insert  in  such  book  the  year  and  the  daj  of  the 
month  when  every  such  memorandum  or  minute  is  so  left  with 
him  {d), 

(d)  The  3rd,  4th,  6th  and  7th  Bections  of  this  act  are  extended  to  tbe 
conrts  of  coonties  palatine.    (18  &  19  Vict.  c.  16,  s.  3.) 


JudgmenU,  aftor 
Ave  yean  frum 
entry,  to  be  void, 
unlet*  a  fresh 
memoraodum  la 
lafU 


Creditors  within 
thla  lectioD. 


General  effect  of 
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to  reglatratioii. 


Judgments  to  be  registered  periodically. 

4.  All  judgments  of  any  of  the  superior  courts,  decrees  or 
orders  in  any  court  of  equity,  rules  of  a  court  of  common  law, 
and  orders  in  bankruptcy  or  lunacy,  which  since  the  passing  of 
the  said  recited  act  of  the  first  and  second  years  of  the  reign  of 
her  present  Migesty  have  been  registered  under  the  provisions 
therein  contained,  or  which  shall  hereafter  be  so  registered, 
shall,  after  the  expiration  of  five  years  from  the  date  of  the 
entry  thereof,  be  null  and  void  against  lands,  tenements  and 
other  hereditaments,  as  to  purchasers,  mortgagees  or  creditors, 
unless  a  like  memorandum  or  minute  as  was  required  in  the 
first  instance  is  again  left  with  the  senior  master  of  the  said 
Court  of  Common  Pleas  within  five  years  before  the  execution 
of  the  conveyance,  settlement,  mortgage,  lease  or  other  deed  or 
instrument  vesting  or  transferring  the  legal  or  equitable  rights 
title,  estate  or  interest  in  or  to  any  such  purchaser  or  mortgagee 
for  valuable  consideration,  or  as  to  creditors,  within  five  years, 
before  the  right  of  such  creditors  accrued,  and  so,  toties  quoties, 
at  the  expiration  of  every  succeeding  ^yb  years;  and  the  senior 
master  shall  forthwith  re-enter  the  same  in  like  manner  as  the 
same  was  originally  entered  ;  and  such  officer  shall  be  entitled 
for  any  such  re-entry  to  the  sum  of  one  shilling  (e). 

(0)  As  to  jadgments  entered  up  between  the  2drd  July,  1860,  and  the 
29th  Jaly,  1864,  see  23  &  24  Vict.  c.  38  (post).  And  as  to  jadgments 
entered  up  after  the  29th  July,  1864,  see  27  &  28  Vict  c.  112  (post). 

The  proTision  in  2  &  3  Vict.  c.  11,  s.  4,  that  the  judgment  is  to  be  roid 
as  against  creditors,  refers  only  to  creditors  who  have  some  right  or  interest 
in  such  lands,  tenements  or  hereditaments,  as,  for  example,  by  virtue  of  a 
creditor's  decree  directing  a  sale  of  such  property.  Creditors  of  a  deceased 
debtor  have  not  on  his  death  a  right  against  his  leasehold  property  in  the 
hands  of  his  executor  or  administrator  within  the  meaning  of  this  act.  It 
was  questioned  if  they  have  even  after  a  creditor's  decree  any  such  right  in 
the  specific  chattels  of  the  deceased  debtor,  unless  the  decree  directs  them 
to  be  sold  for  the  benefit  of  the  creditors.  (Simpson  v.  Morley,  2  Kay  & 
J.  71.) 

It  was  held  under  this  section  that  the  circumstance  that  a  re-registration 
is  not  within  five  years  from  the  previous  registration  does  not  make  it 
ineffectual  as  against  subsequent  purchasers,  mortgagees  and  creditors. 
(Beavan  v.  Earl  of  Oxford,  6  De  G.,  M.  &  G.  492.)  And  see  18  &  19  Vict. 
c.  15,  s.  6  {post). 

The  effect  of  the  provisions  of  this  section  is  to  deprive  the  judgment 
creditx)r  who  omits  to  register  within  five  years  of  protection  against  sub- 
sequent purchasers,  mortgagees  and  creditors;  but  not  to  alter  his  position 
as  to  previous  purchasers,  mortgagees  and  creditors.  A.,  B.  and  C.  were 
judgment  creditors  of  D.;  A.  and  B.  having  priority  to  C.  A.  and  B. 
subsequently  omitted  to  register  their  judgments  within  five  years  from 
their  previous  registration  j  C.  duly  registered  within  the  five  years:  it  was 
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held,  that  A.  and  B.  did  not  therebjr  lose  their  priority  to  C.    (Beavan  v.      2  <^  3  Virt. 
.Earl  of  Oxford,  6  De  G.,  M.  &  G.  492.)  c,  11,  *.  4. 

Under  this  act,  if  A.  has  a  judgment  registered  onder  the  1  &  2  Vict.   

c.  110,  8.  18  (^ante,  p.  689),  such  registration  will  protect  him  against  all 
who  become  mortgagees  or  purchasers  daring  the  cnrrencj  of  the  five  years, 
and  snch  protection  will  continue  as  to  them  under  a  re-registration,  even 
though  he  should  have  omitted  to  re-register  within  five  years  ;  but  as  to 
persons  becoming  mortgagees  or  purchasers  between  the  period  when  his 
first  registration  ceased  and  when  his  re-registration  began,  he  will  not  be 
protected,  but  they  will  have  priority  over  him.  (Shaw  y.  Neale,  6  H.  L. 
Cas.  581 ;  4  Jur.,  N.  S.  695;  27  L.  J.,  Ch.  444.) 

In  1836,  before  the  passing  of  this  act,  T.  had  recovered  a  judgment 
against  Lord  O.,  which  was  duly  docketed.  After  that  judgment  was  so 
docketed  and  before  the  passing  of  this  act,  Lord  O.  executed  a  voluntary 
settlement  in  favour  of  his  wife,  under  which  she  was  tenant  for  life.  After 
the  passing  of  this  act  other  creditors  recovered  judgments  against  Lord  O., 
which  were  duly  registered  in  pursuance  of  the  statute  2  &  3  Vict.  c.  11,  and 
the  question  was  whether  they,  in  respect  of  these  judgments,  had  a  claim 
on  Lady  O.'s  interest  under  the  voluntary  settlement.  T.  omitted  to  register 
his  judgment  till  1849,  and  thereby  lost  his  priority  as  against  the  subse- 
quent judgment  creditors :  it  was  held,  that  this  did  not  entitle  the  latter  to 
stand  in  his  place  as  against  the  voluntary  settlement.  (JSeavan  v.  Lord 
Oxford,  25  L.  J.,  Ch.  299.) 

The  provisions  as  to  re-registration  in  this  section  were  held  to  be 
operative  for  the  benefit  of  all  persons  deriving  title  mediately  or  imme- 
diately from  the  judgment  debtor,  and  not  merely  for  that  of  immediate 
purchasers,  mortgagees  and  creditors  of  the  debtor  himself.  A  purchaser 
from  a  mortgagee  of  the  judgment  debtor,  taking  with  notice  of  a  judg- 
ment which  had  not  been  registered  or  re-registered  in  the  Common  Pleas 
within  five  years,  and  having  the  legal  estate,  was  held  not  to  be  affected 
by  such  judgment  Wood,  V.-C,  said  that  the  intention  of  this  act  was 
to  make  a  five  years'  search  sufficient.  {Benham  v.  Xeane,  1  J.  &  H. 
686.) 

In  1 846,  the  plaintiff,  a  mortgagee  with  power  of  sale  under  a  deed  of 
mortgage  dated  in  January,  1844,  contracted  to  sell  the  mortgaged  premises 
to  the  defendant.  At  the  date  of  the  contract  the  premises  in  question 
were  subject  to  two  judgments  registered  against  the  mortgagor  in  1843, 
but  it  appeared  that  on  taking  his  mortgage  the  plaintiff  also  took  an  assign- 
ment to  a  trustee  for  himself  of  the  residue  of  a  term  of  1,000  years  in  the 
premises  created  in  1818,  and  it  was  denied  by  the  plaintiff  that  at  the  date 
of  the  mortgage  he  had  notice  of  the  judgment.  The  defendant,  who  had 
been  let  into  possession,  having  refused  to  Complete  the  contract  by  pay- 
ment of  the  purchase-money,  the  suit  was  instituted  for  specific  perform- 
ance of  the  contract.  Shortly  afterwards,  the  five  years  from  the  date  of 
the  registration  of  the  iudgments  terminated  without  a  re-registration  of 
such  judgments  having  been  made  pursuant  to  this  section,  and  afterwards, 
pending  the  suit,  one  only  of  such  judgments  was  re-registered:  it  was  held, 
upon  appeal  from  the  decree  of  Sir  tA  Strmrt^  V.-C.,  for  specific  perform- 
ance, that  the  purchaser  could  not  be  forced  to  take  a  conveyance  of  the 
premises  in  question,  except  upon  the  terms  either  of  the  concorrence 
therein  of  the  judgment  creditor  who  had  re-registered,  and  of  the  other 
in  case  he  should  re-register,  or  of  a  release  or  exoneration  of  the  premises 
from  the  judgments.    (Freer  v.  HetMf  17  Jur.  703;  22  L.  J.,  Ch.  697.) 

The  search  for  judgments  on  a  purchase  or  mortgage  was  rarely  carried  Search  for  judg- 
back  beyond  twenty  years,  because  the  lapse  of  that  period  raised,  as  has  "ae^t** 
been  already  stated,  the  presumption  of  satisfaction  (antOf  p.  238);  and  now, 
by  Stat.  8  &  4  Will.  4,  c.  27,  s.  40,  no  action  or  suit  or  other  proceeding  shall 
be  brought  to  recover  any  sum  of  money  secured  by  any  judgment  but  within 
twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same,  unless  the  charge  be  kept  alive  by  part  payment,  or  by  some  written 
acknowledgment,  (See  ante,  p.  236.)  Tne  search  for  judgments  need  not 
be  extended  beyond  five  years,  because  the  second  section  of  this  act  (ante, 
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p.  599)  has  prorided  that  no  jadgment  already  docketed  under  4  &  6  WilL 
&  Mary,  c.  20,  shall,  after  the  Ist  Angnst,  1841,  affect  anjr  lands  as  to 
purchaaers,  mortgagees  or  creditors,  nmess  and  nntil  the  minute  thereof 
prescribed  bj  the  1  &  2  Vict  c.  110,  s.  1^  {ante^  p.  593),  shall  be  left  with 
the  senior  master  of  the  Coart  of  Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  same  in  manner  tfaerebj  directed  in  regard  to  judg- 
ments. The  4th  section  of  this  act  has  further  proyided  that  all  judg- 
ments, decrees  or  orders,  rules  and  orders,  which  had  been  registered  under 
the  1  &  2  Vict.  c.  110,  or  which  thereafter  should  be  so  registered,  are,  in 
order  to  bind  purchasers^  mortgagees  or  creditors,  to  be  again  registo^ 
ereryjive  years. 

Tbe  rule  as  to  the  searches  which  should  be  made  in  the  case  of  sales  of 
land  since  1864  has  been  thus  stated:  "A  purchaser  should,  as  a  general 
rule,  search  in  the  Common  Pleas  for  judgments  entered  up  before  the 
28th  July,  1864,  against  the  vendor  and  all  other  persons  who  appear  from 
the  abstract  to  have  been  owners  of  or  interested  in  the  property  during  a 
period  of  twenty  years  immediately  preceding  the  sale,  except  mortgagees 
who  have  been  paid  off  on  the  occasion  of  a  prior  aaXe  or  mortgage,  or 
are  intended  to  be  paid  off  out  of  the  present  parchase-money;  and  such 
search  should  be  made  immediately  before  the  completion  of  the  purchase, 
and  be  carried  back  for  a  period  of  five  years,  which  will  in  all  cases  be 
sufficient.  ....  If  upon  such  search  a  judgment  is  found,  its  satis- 
faction or  release  should  be  required,  unless  it  has  been  entered  up  between 
the  23rd  Joly,  1860,  and  the  29th  July,  1864,  and  execution  has  not  been 
duly  issued  and  registered.  The  purchaser  should  also  search  for  execu- 
tions issued  and  registered  since  the  29th  July,  1864,  and  should  require 
the  release  or  satisfaction  of  any  judgment  upon  which  he  shall  find  a  writ 
of  execution  to  have  been  so  issued  and  registered."  (1  Prideaux,  Conv. 
147,  7th  ed.) 

The  register  of  judgments  should  be  searched,  although  the  estate 
lie  in  a  registered  county.  (Sn^d.  V.  &  P.  546,  14th  ed.)  In  purchasing 
from  a  tenant  in  tail  or  remamderman  it  will  be  necessary  to  search 
for  judgments  against  the  preceding  tenants  in  tail.  (See  ant^,  pp. 
568,  574.)  A  purchaser  should  also  search  the  Court  of  Chancery  for 
statute  deeds  substituted  for  fines  and  recoveries,  as  well  as  the  index  in 
the  Common  Pleas  for  the  certificates  of  acknowledgments  of  deeds  by 
married  women;  in  which  index  the  names  of  marri<^  women  and  their 
husbands  are  alphabetically  arranged.  (See  3  &  4  WilL  4,  c  74,  s.  87, 
ante,  p.  894;  Sugd.  V.  &  P.  546.  14th  ed.)  There  should  be  a  search  for 
grants  of  annuities.  (18  &  19  Vict  c.  15,  s.  12,  pott;  Sugd.  V.  &  P.  547, 
14th  cd.) 

The  next  section  seems  to  show  that  registration  is  not  in  itself  notice. 
An  estate  was  mortgaged  to  A.,  and  afterwards  to  the  defendant  The 
plaintiff  subsequently  obtained  a  registered  judgment  against  the  mort- 
gagor. The  defendant  then  purchased  the  equity  of  redemption  without 
searching  for  judgments.  On  a  bill  to  charge  the  equitv  of  redemption 
with  the  judgment,  the  court  held,  that  the  defence  of  '*  purchase  for 
valuable  consideration  without  notice"  was  available  in  this  case,  and  that 
it  was  not  incumbent  on  a  purchaser  to  search  for  judgments.  {Lane  v. 
Jacksmi,  20  Beav.  536.    See  Sugd.  V.  &  P.  761,  14th  ed.) 

When  a  judgment  has  been  registered  and  a  search  has  been  made  for 
such  judgment,  the  person  searching  must  be  considered  to  have  notice  of 
the  judgment.    {Procter  v.  Ooojper^  18  Jur.  444;  2  Drew.  1.) 

Where  a  vendor,  from  inabihty  to  make  out  a  title,  fails  to  complete  a 
contract  for  the  sale  of  an  estate,  the  purchaser  is  entitled  to  recover  Uie 
expense  of  comparing  deeds,  of  searchm^  for  judgments,  and  of  journeys 
for  that  purpose,  and  interest  on  his  deposit  money.  Unless  judgments  are 
searched  for  at  an  early  stage  of  the  proceedings,  great  expense  may  aftei^ 
wards  be  incurred  unnecessarily;  and  for  the  same  reason,  the  comparison 
of  deeds  with  the  abstract  should  be  early.  {Hodges  v.  Earl  of  Lichfield^ 
1  Bing.  N.  C.  492,  499.  See  Lodge  v.  Lysely,  4  Sim.  75;  Fogtery.  Black- 
stone,  1  Myl.  &  K.  259;  FoHh  v.  Duke  of  Norfolk^  4  Madd.  504;  and 
Sugd.  V.  &  P.  538,  547,  14th  ed.) 
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c.  11,  <.  6. 
5.  As  a£^aiDst  purchasers  and  mortscagees  without  notice  of  ,~ ,  ,   - 

1    •    J  A      J  J        -o~o  Jadgmenta  duly 

any  such  judgmeDts,  decrees  or  orders,  rules  or  orders,  as  afore-  ngisterednot  to 
said,  none  of  such  judgments,  decrees  or  orders,  rules  or  orders,  OTSoSlSeS^" 
shall  hind  or  affect  anj  lands,  tenements  or  hereditaments,  or  more  eztenstrei/ 
any  interest  therein,  further  or  otherwise  or  more  extensively  JSropSS^cSirtt 
in  any  respect,  although  duly  registered,  than  a  judgment  of  ^ooid  tutberto 
one  of  the  superior  courts  aforesaid,  would  have  bound  such  ***^®^®'**' 
purchaser  or  mortgagee  before  the  said  act  of  the  first  and 
second  years  of  the  reign  of  her  present  Majesty,  where  it  had 
been  duly  docketed  according  to  the  law  then  in  force  (/). 

(/)  A  iadgment  registered  nnder  the  stat,  1  &  2  Vict.  c.  110,  does  not 
bind  leasehold  lands  against  a  purchaser  for  value  without  notice  until  an 
elegit  is  awarded,  for  before  that  act  a  docketed  judgment  did  not  bind 
such  lands  before  an  elegit  was  awarded.  (  Westbrook  y.  Blythe,  3  Ell.  & 
Bl.  737,  anU,  p.  676.) 

A  creditor  by  judgment  registered  pnrsnant  to  1  &  2  Vict.  c.  110,  but 
not  registered  in  the  Middlesex  registry,  by  suit  sought  priority  over  a 
mortgagee  of  a  subsequent  date,  but  whose  security  was  properlj  registered 
in  the  Middlesex  registry,  and  to  foreclose  him.  The  court  thought  the 
question  of  priority  turned  upon  notice,  and  directed  an  issue,  whether  the 
mortgagee  mid,  at  the  date  of  his  mortgage,  actual  notice  of  the  judgment. 
{RoHnson  y.  Woodward^  4  De  G.  &  S.  563.  See,  however,  Ilughei  v. 
Zvmley,  4  Ell.  &  Bl.  274;  and  Benham  v.  Keane^  S  De  G.,  E.  &  J.  318, 
ante,  p.  676.) 


Extinct  Judgments. 

6.  Nothing  in  the  said  recited  act  of  her  present  Majestr  nor  Not  to  revive 
in  this  act  contained  shall  extend  to  revive  or  restore  any  judg-  i?^;^un- 
ment  which  shall  be  extinguished  or  barred,  nor  shall  the  same  p>w»«d  <»  i»nr«i. 
extend  to  affect  or  prejudice  any  judgments  as  between  the 
parties  thereto,  or  their  representatives,  or  those  deriving  as 
volunteers  under  them. 


Registrt  of  Lis  Pendens. 

7.  No  lis  pendens  shall  bind  a  purchaser  or  mortgagee  with-  PmcbaMn  not  to 
out  express  notice  thereof,  unless  and  until  a  memorandum  or  uspeode^^un^^ 
minute,  containing  the  name  and  the  usual  or  last  known  place  i«»  "><^  "oJ^  <• 
of  abode,  and  the  title,  trade  or  profession,  of  the  person  whose  ^ii^Sd^ 
estate  is  intended  to  be  affected  thereby,  and  the  court  of  equity,  tbiaact. 
and  the  title  of  the  cause  or  information,  and  the  day  when  the 
bill  or  information  was  filed,  shall  be  left  with  the  senior  master 
of  the  said  Court  of  Common  Pleas,  who  shall  forthwith  enter 
the  same  particulars  in  a  book  as  aforesaid,  in  alphabetical 
order,  by  the  name  of  the  person  whose  estate  is  intended 
to  be  affected  by  such  lis  pendens ;  and  such  officer  shall  be 
entitled  for  any  such  entry  to  the  sum  of  two  shillings  and  six- 
pence ;  and  the  provisions  hereinbefore  contained  in  regard  to 
the  re-entering  of  judgments  every  five  years,  and  the  fee  pay- 
able to  the  officer  thereon,  shall  extend  to  every  case  of  lis 
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pendens  which  shall  be  registered  under  the  proyisions  of  this 
act  {g). 

(jf)  By  stat  13  &  14  Vict  c.  35,  8.  17,  the  filing  of  a  special  case  nnder 
that  act  (which  commenced  on  1st  of  Nov.  1850),  and  the  entering  of  ap- 
pearaoces  thereto  by  the  persons  named  as  defendants  therein,  shall  be 
taken  to  be  a  lit  pendem,  and  may  be  registered  nnder  the  provisions  of 
this  act  in  like  manner  as  any  other  li*  pendent  in  a  conrt  of  equity  may 
now  be  so  registered,  and  unless  and  nntil  so  registered,  shall  not  bind  a 
purchaser  or  mortgagee  without  express  notice  thereof. 

It  seems  that,  upon  filing  a  bill  in  equity,  there  is  a  lis  pendens  before 
service  of  the  bill ;  and  that  a  general  administration  suit  is  a  lis  pendens 
gnoad  lands  afterwards  sold  under  the  decree  in  it.  {Drew  v.  Earl  of 
AWbury,  3  Jones  &  L.  267.) 

As  to  lis  pendent,  see  JLintm-an  t.  Kiftsman,  1  Russ.  &  My.  617 ;  Powell 
on  Mortgages,  by  Coventry,  Vol.  1,  541—647  ;  Sugd.  V.  &  P.  758  et  teq^ 
]  4th  ed. ;  Dart,  Y.  &  P.  456, 796, 4th  ed.;  and  as  to  negligence  on  the  part 
of  a  solicitor  for  not  registeriug  a  lit  pendent,  see  Plant  v.  Pearman^  20 
W.  R.  314. 

Under  25  &  26  Vict.  c.  89,  s.  114,  which  authorized  the  registration  of 
a  petition  for  winding  up  a  company  as  a  Zu  pendens  :  it  was  held,  that 
the  petition  could  not  be  registered  against  the  individual  contributories. 
{Ex  parte  Thornton,  L.  R.,  2  Ch.  171.)  Butthe  section  is  now  repealed. 
(30&31  Vict.  c.  47,  s.1.) 

Satisfaction  may  be  entered  as  to  a  registered  lit  pendent  nnder  23 
&  24  Vict  c.  115,  8.  2,  pott ;  and  the  court  may  order  the  vacating  of  the 
registration  of  a  lit  pendent  where  the  suit  has  determined,  or  where  the 
court  is  satisfied  that  the  litigation  is  not  being  prosecuted  bond  fide,  (30 
&  31  Vict.  c.  47,  s.  2.) 


tered  as  directed 
by  this  act. 


Sd  Hen.  8,  c.  88. 
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jfMogniiancM  8.  No  judgment,  statute  or  recognizance  which  shall  here- 

JffISt?arehii!l?ii''  a^ter  bo  obtained  or  entered  into  In  the  name  or  upon  the 
uniew duiyrejfta-  proper  accouut  of  her  Majesty,  her  heirs  or  successors,  or 
"^  inquisition  by  which  any  debt  shall  be  found  due  to  her 
Majesty,  her  heirs  or  successors,  or  obligation  or  specialty 
which  shall  hereafter  be  made  to  her  Majesty,  her  heirs  or 
successors,  in  the  manner  directed  by  an  act  passed  in  the 
thirty-third  year  of  the  reign  of  his  late  Majesty  King  Henry 
the  Eighth,  intituled  **  The  Erection  of  the  Court  of  Sui-veyors 
of  the  King's  Lands,  and  the  Names  of  the  Officers  there,  and 
their  Authority,"  or  any  acceptance  of  office  which  shall  here- 
after be  accepted  by  officers  whose  lands  shall  thereby  become 
liable  for  the  payment  and  satisfaction  of  arrearages  under  the 
provisions  of  the  act  passed  in  the  thirteenth  year  of  the  reign 
of  her  late  Majesty  Queen  Elizabeth,  intituled  "  An  Act  to 
make*  the  Lands,  Tenements,  Goods  and  Chattels  of  Tellers, 
Receivers,  et  castera,  liable  to  the  Payment  of  their  Debts," 
shall  affect  any  lands,  tenements,  or  hereditaments,  as  to  pur- 
chasers or  mortgagees,  unless  and  until  a  memorandum  or 
minute,  containing  the  name  and  the  usual  or  last  place  of 
abode,  and  the  title,  trade  or  profession  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  and  also  in  the  case  of 
any  judgment  the  court  and  the  title  of  the  cause  in  which  such 
judgment  shall  have  been  obtained,  and  the  date  of  such  judg- 


13  EUx.  c.  4. 
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meot,  and  the  amount  of  the  debt,  damages  and  costs  thereby     2^3  Vict, 
recovered,  and  also  in  the  case  of  a  statute  or  recognizance  the     g.  11,*.  8. 
sum  for  which  the  same  was  acknowledged,  and  before  whom 
the  same  was  acknowledged,  and  the  date  of  the  same,  and  also 
in  the  case  of  an  inquisition  the  sum  thereby  found  to  be  due, 
and  the  date  of  the  same,  and  also  in  the  case  of  an  obligation 
or  specialty  the  sum  in  which  the  obligee*  shall  be  bound,  or  •  sic,  qnoy 
for  which  the  obligation  or  specialty  shall  be  made,  and  the  ***»"«**• 
date  of  the  same,  and  also  in  the  case  of  acceptance  of  office, 
the  name  of  the  office,  and  the  time  of  the  officer  accepting  the 
same,  shall  be  left  with  the  senior  master  of  the  said  Court  of 
Common  Pleas,  who  shall  forthwith  enter  the  same  particulars 
in  a  book,  to  be  intituled  "The  Index  to  Debtors  and  Ac- 
countants to  the  Cix>wn,"  in  alphabetical  order,  by  the  name  of 
the  person  whose  estate  is  intended  to  be  affiscted  by  such  judg- 
ment, statute  or  recognizance,  inquisition,  obligation  or  specialty, 
or  the  acceptance  of  any  office ;  and  such  officer  shall  be  entitled 
for  any  such  entiy  to  the  sum  of  two  shillings  and  sixpence  ; 
and  all  persons  shall  be  at  liberty  to  search  the  same  book,  and  RogUitiT  to  be 
also  the  other  book  to  be  kept  according  to  the  provisions  of  ^^  ^  impoo- 
the  said  recited  act  of  the  first  and  second  years  of  the  reign  of 
her  present  Majesty,  or  either  of  the  said  books,  on  payment  of 
the  sum  of  one  shilling,  whether  one  only  or  both  of  the  said 
books  shall  be  searched,  and  no  multiplication  of  books  is  to 
increase  the  fee  (A). 

(Jt)  The  statate  13  Eliz.  c.  4,  enamerates  a  great  many  officers  of  the  who  ai«  and  are 
crown,.and  renders  their  lands  liable  to  crown  debts.  That  statate  is  re-  not  accoantanto 
pealed  as  to  receivers  of  cv4tomSy  by  the  6  Geo.  4,  c.  106,  s.  13.  (See  6  *®  "*•  ^^^^' 
Geo.  4,  c.  106,  s.  7.)  In  Wilde  v.  Fort,  4  Taunt  334,  a  commissioner  of 
Dntch  property  who  was  directed  b^  statate  to  pay  the  surplus  of  certain 
sales  into  the  Bank  of  England,  subject  to  the  orders  of  the  king  in  oonncil, 
was  considered  to  come  within  the  words ''  receirer  of  any  snms  of  money, 
imprest  or  otherwise,  for  the  use  of  the  crown."  Money  impressed  by  the 
crown  is  money  advanced  for  the  purpose  of  being  employed  by  the  party 
for  the  use  of  the  crown.  (6  Price,  424.)  But  in  Casberd  v.  Ward  and 
the  Attorney'  General  (6  Price,  411),  it  was  held,  that  a  collector  of  assessed 
taxes  is  not  a  collector  or  receiver  of  money  to  the  use  of  the  king's  majesty,  . 
within  the  purview  of  the  statute.  (See  16  Vin.  Abr.  527—529.)  »ee  43  ' 
Geo.  3,  c.  99,  and  3  Geo.  4,  c.  88,  as  to  the  bond  by  a  tax  collector  and  his 
surety,  and  the  sale  of  lands  and  goods  under  it.  ( Cheynne  v.  Bumell,  2 
Blng.  N.  C.  7  ;  9  Bing.  644.)  A  recognizance  by  a  guardian  in  the  matter 
of  a  minor  is  not  a  debt  due  to  the  crown  upon  which  an  extent  can  issue, 
as  the  debt  not  being  of  a  public  nature,  is  not  altered  by  the  form  of  the 
security.  {Ex  parte  Uiher,  1  Rose,  366.)  It  was  formerly  qnestioned 
whether  a  bond  to  the  crown,  entered  into  by  the  committee  of  a  lunatic,  in 
consequence  of  a  grant  of  the  lunatic's  estate  having  been  made  to  him  in 
the  usual  form,  under  the  great  seal,  be  an  obligation  of  the  same  force  and 
effect  as  a  statute  staple  within  the  33  Hen.  8,  c.  39,  s.  60,  so  that  aiTextent 
may  be  issued  on  it.  {Rex  y.  Larnh^  M'Clel.  402  ;  13  Price,  649.  See  form 
of  bond  in  Shelford  on  Lunatics,  849,  860,  2nd  ed.)  It  has  been  decided 
that  such  bond  is  within  that  statute,  and  that  the  crown  is  entitled  to  treat 
it  as  matter  of  record,  and  to  have  a  scire  faoiat  thereon.  (^Reg.  v.  Chambers^ 
1 1  Mees.  &  W.  776.)  A  bond  to  the  crown  under  33  Hen.  8,  c.  39,  binds 
all  lands  of  the  obligor  over  which  he  has  a  disposing  power  at  the  time  he 
entered  into  the  bond.  The  giving  such  a  bond  is  me  voluntary  act  npon 
the  part  of  the  obligor,  and  he  cannot,  by  afterwards  exercising  the  power, 
defeat  the  right  of  the  crown.    Such  bond  is  within  Um  S3  Hen.  8,  c.  39^ 
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2^3  Tiet,      ihbngfa  made  payable  to  ^  the  king,  his  heirs  and  snocessors,"  and,  bein^  a 
e,  11,  s.  S.       reconl,  can  be  looked  at  by  the  court,  althoagh  it  be  not  set  out  in  the 

pleadings.    (^Beg.  t.  Ellis,  4  £xch.  652.)    A  deputy  assistant  commissaiy- 

general  was  held  to  be  a  public  accountant  within  the  meaning  of  the  statutes, 
subjecting  the  property  of  certain  accountants  with  the  crown  to  seizure  and 
sale  for  satisfaction  of  the  balance  against  them.  {^Rex  v.  Ihrnandes,  12 
Price,  862. )  An  agent  of  a  fire  insurance  company,  who  has  received  pre- 
miums and  duties  for  the  company  to  whom  he  has  given  security,  is  liable 
to  a  writ  of  immediate  extent  for  the  daties,  although  the  company  be  also 
liable  to  the  crown.  (Rex  v.  Wrangham,  1  C.  &  J.  408  ;  1  Tyr.  383.)  A 
person  employed  in  the  service  of  the  crown  as  deputy  commissary-general 
to  the  forces  abroad,  and  assistant  commissary  in  the  islands  of  Guernsey 
and  Aldemey,  and  employed  in  the  negotiation  of  Bank  of  England  notes 
received  from  the  paymaster-general  of  the  forces,  and  of  bUls  of  exchange 
received  from  the  treasury  on  account  of  the  pablic  service,  having  also  re- 
ceived specie  on  the  same  account,  is  accountable  to  the  crown,  and  is,  as 
such  accountant,  within  the  stat.  18  Eliz.  c.  4,  s.  1,  and  his  lands,  of  which 
he  was  seised  at  any  time  during  the  period  of  his  accountability,  are  bound 
by  his  engagement  with  the  public,  and  subjected  to  pren^ative  process 
for  security  and  payment  of  the  balance  ultimately 'declared  against  him. 
(Rex  v.  RatclingSf  12  Price,  834.)  Where  the  defendant  was  appointed 
Clerk  of  the  Patents  under  8  &  4  Will.  4,  c.  84,  it  was  held  that  he  was 
a  paid  agent  for  the  purpose  of  receiving  and  paying  over  money,  and 
that  the  crown  was  entitled  to  file  an  information  in  the  Court  of  Chan- 
cery for  an  account  of  the  public  monies  received  by  him.  {Attomeg' 
General  v.  Edmunds,  L.  B.,  6  Eq.  881.) 
When  lien  of  In  cases  coming  within  the  stat.  13  Eliz.  c.  4,  the  lien  of  the  crown  at- 

erown  aitacbet.       taches  from  the  time  at  which  the  owner  of  the  land  becomes  a  receiver  and 

accountant ;  so  that  a  sale  made  after  the  acceptance  of  the  office,  and  be- 
fore any  debt  is  contracted,  may,  to  the  extent  of  the  interest  of  the  crown, 
be  defeated  by  the  existence  of  a  subsequent  debt  to  the  crown.  ( NlchoUs  v. 
Haw,  2  Vem.  389 ;  Kinp  v.  Bishop  of  Samm,  Moore,  126;  25  Geo.  3,  c.  35.) 
All  freehold  lands  are  liable  to  the  execution  of  the  crown,  and  trust  estates 
(Earl  of  Dewnshire^s  case,  11  Rep.  92;  13  Eliz.  c.  4,  s.  6)  as  well  as  legal 
estates,  are  bound  by  this  lien.  Consequentlpr  the  plea  of  being  a  purchaser 
for  valuable  consideration,  without  notice,  will  not  avail  against  the  crown; 
and  a  purehaser,  though  thus  favourably  circumstanced,  cannot  use  an  at- 
tendant term  as  a  protection  against  the  crown.  (Rex  v.  Smith,  Sugd.  V.  & 
P.  673,  778, 1098, 11th  ed. ;  How  v.  Niehol,  Ft.  Ch.  125.  See  Rex  v.  St. 
John,  2  Price,  817  ;  Rexv.  Hollier,  2  Price,  394.)  Where  the  term  never 
was  held  in  trust  for  the  crown  debtor,  it  may  be  used  as  a  defence  against 
the  crown  debt  (Rex  v.  Lamb,  13  Price,  649  ;  M'Clel  402.)  Entailed 
lands  are  chargeable  under  83  Hen.  8,  c.  39,  s.  76:  when  the  lien  attached 
on  the  hMr  in  tail,  as  such,  under  the  statute,  a  bond  fide  alienation  by  the 
heir  in  tail  before  the  teste  of  the  writ  of  extent  would  bind  the  crown. 
(Anderson's  case,  7  ^ep.  21.)  An  agreement  on  borrowing  (by  recital  in  a 
bond)  money,  on  the  part  of  the  borrower,  that  certain  real  property,  free- 
hold and  leasehold,  should  stand  pledged  for  repayment  of  it,  and  a  delivery 
of  the  title  deeds,  amounting  in  equity  to  a  mortgage  or  right  to  a  mortgage, 
creates  a  lien  binding  as  against  the  prerogative  lien  of  the  crown,  in  re- 
spect of  a  debt  accruing  due  to  the  king  subsequently  ;  and  the  equitable 
mortgagees  are  entitled  to  be  first  paid  their  principal  and  interest  out  of 
the  produce  of  the  sale  of  the  premises,  the  property  of  the  crown  debtor, 
seizeid  under  an  extent  in  chief.    (Feetor  v.  Philpot,  12  Price,  197.)   Where 

{)art  of  the  property  so  equitably  pledged  was  leasehold,  renewable  by  the 
essee,  and  the  equitable  mortgagee  had  procured  a  renewal  of  tJie  lease  in 
the  name  of  the  lessee  (the  crown  debtor),  by  surrendering  the  original 
lease,  and  taking  a  new  one  of  the  same  premises  after  the  crown  debt  had 
accrued,  such  new  lease,  and  the  premises  leased  thereby,  were  held  to  be 
subject  to  the  equitable  lien  on  the  old  lease,  and  the  licoi  to  be  preferable 
to  the  demand  on  the  part  of  the  crown  against  the  crown  debtor,  in  respect 
of  priority  of  satisfaction  out  of  the  proceeds  of  the  sale,  (lb.)  When  the 
mortgagor  had  become  bankrapt,  an  equitable  mortgagee  was  not  allowed 
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the  costs  of  snccessf  ally  defending  an  extent  in  aid.    {Ux parte  Stevens,  2      2^3  Vtct, 
Mont  &  Ay.  31  ;  see  12  &  13  Yict.  c.  106,  a.  127.)  e,  11,  t.  8. 

The  crown  is  not  entitled  to  recorer  against  its  debtors  nnder  an  extent  — ■ ' 

property  which  had  been  fairly  and  bond  Jide  assigned  to  other  creditors 
prior  to  the  time  when  the  debt  to  the  crown  was  incurred.  A.  and  B. 
carried  on  business  in  partnership ;  they  were  also  members  of  a  firm, 
which  traded  as  C.  &  Co. :  A.  and  B.,  for  the  purposes  of  paying  off  certain 
of  their  debts,  assigned  in  trust  to  the  other  members  of  the  firm  of  C.  & 
Co.  portions  of  their  shares  in  that  firm.  The  assignment,  which  was  bond 
fide,  was  regularly  intimated,  and  it  was  duly  entered  in  the  books  of  the 
finn.  An  extent  at  the  suit  of  the  crown  afterwards  issued  against  A.  and 
B. :  it  was  held,  that  the  portions  of  the  shares  thus  assigned  could  not  be 
seized  under  the  extent  {Spears  v.  The  Lord  Advocate,  6  CI.  &  Fin.  180, 
189.  See  ScoU  y.  Scholey,  8  East,  467  ;  Hex  y.  Sanderson,  1  Wight  51; 
Rex  T.  Lee,  6  Price,  369.) 

It  was  held  no  objection  to  the  title  to  an  estate,  that  an  extent  had 
issued  from  the  crown  against  the  owner,  which  remained  in  the  hands  of 
the  sherifiE  unexecuted,  it  appearing  that  the  Lords  of  the  Treasury  had  in 
fact  compromised  the  debt,  diough  a  writ  of  amoveas  manus  had  not  actually 
issued.  {Poole  t.  Shergold,  1  Cox,  160.)  But  it  was  held  a  snfiicient  ob- 
jection to  a  title,  that  a  person  under  whom  the  vendors  claimed  held 
during  his  seisin  of  the  estate  an  oflUce  under  the  crown,  and  tbat  his 
accounts  with  the  crown  had  not  been  liquidated.  (  H'ilde  v.  Ibrt,  4  Taunt 
834;  ante,  p.  605.) 

The  Stat  6  &  7  Will.  4,  c.  28,  (amended  by  2  Vict  c.  61),  enables  per- 
sons  to  deposit  stock  or  Exchequer  bills  in  lien  of  giving  security  by  boud 
to  the  postmaster-general,  and  to  the  commissioners  of  land  revenue,  cus- 
toms, excise,  stamps  and  taxes. 

On  the  subject  of  crown  debts,  see  West  on  the  Law  and  Practice  of 
Extents  in  Cmef  and  in  Aid,  8vo.  1817;  Manning's  Practice  of  the  Court 
of  Exchequer,  8vo.  1827;  6  Jarm.  Convey,  by  Sweet,  pp.  64  f,  79;  ButL 
Co.  Litt  209  a,  18th  ed.;  Fisher's  Digest,  tit  Extent. 

Before  the  above  act  there  was  no  easy  and  certain  mode  of  guarding  oid  mode  of 
against  the  risk  of  crown  debts,  on  account  of  there  being  no  index  to  flearchinx  for 
debtors  and  accountants  to  the  crown.    The  usual  searches  for  crown  Ha-  ^^"^^"^  debia. 
bilities  were  made  at  the  Exchequer  Ofiice,  and  amongst  the  receivers- 
generals'  bonds  at  the  Tax  Office.    (2  Real  Prop.  Rep.  12. ) 

Re-registration  of  crown  debts  was  not  at  first  required,  but  by  22  &  23  Vict .  32  &  98  ytct 
c.  35, 8. 22,  it  is  enacted,  that  from  and  after  the  thirty-first  day  of  December,  «.  86,  s.  22. 
one  thousand  eight  hundred  and  fifty-nine,  the  provision  for  re-registry  of  R«-reglstmtlon 
j  odgments,  decrees  or  orders,  rules  or  orders,  contained  in  the  act  2  &  3  **'  °^^^  debu. 
Vict  c.  11,  as  explained  and  amended  by  the  act  of  the  18  &  19  Vict.  c.  15, 
shall  extend  and  apply  to  every  such  judgment,  statute,  recognizance,  in- 
quisition, obl'gation,  specialty  or  acceptance  of  office,  as  is  by  section  eight 
of  the  first-mentioned  act  required  to  be  registered,  so  that  it  shall  bo 
obligatory  on  the  crown,  in  order  to  bind  the  lands,  tenements  or  heredita- 
ments of  its  debtors  or  accountants,  as  against  purchasers,  mortgagees  or 
creditors,  becoming  such  after  the  thirty-first  day  of  Decemb^,  one 
thousand  eight  hundred  and  fifty-nine,  to  re-register  in  like  manner,  as  it 
is  obligatory  on  a  private  person,  and  so  that  notice  of  any  such  judgment, 
statute,  recognizance,  inquisition,  obligation,  specialty  or  acceptance  of 
office  not  duly  re-registered,  shall  not  avail  against  purchasers,  mortgagees 
or  creditors,  becommg  such  after  the  thirty-first  day  of  December,  one 
thousand  eight  hundred  and  fifty-nine,  as  to  lands,  tenements,  or  heredita- 
ments; and  this  provision  shall  apply  to  every  such  judgment,  statute, 
recognizance,  inquisition,  obligation,  specialty  or  acceptance  of  office,  as 
since  the  passing  of  the  first-mentioned  act  has  been  registered  under  the 
provisions  therein  contained,  or  as  shall  hereafter  be  so  registered.  This 
section  shall  not  extend  to  L^land.    (22  &  23  Vict  c.  85,  s.  22.) 

As  to'  future  crown  debts,  it  is  enacted  by  28  &  29  Vict  c.  104,  s.  48,  98  ft  89  Viet 
that  any  judgment,  decree  or  order  obtained  after  the  commencement  of  ^  104,  ■$.  48,49 
this  act  (5th  July,  1866),  by  or  on  behalf  of  the  crown,  or  any  recognizance  J",5[V"*^  j^ 
entered  into  after  the  commencement  of  this  act  on  the  proper  account  of  aflMt  lud  mi 
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the  crown,  or  any  inqnisidon  finding  after  the  commencement  of  tiiis  act 
a  debt  doe  to  the  crown,  or  any  obligation  or  specialty  made  after  the 
commencement  of  this  act  to  the  crown,  or  any  acceptance  of  o£5ce  accepted 
after  the  commencement  of  this  act  from  or  under  the  crown,  shall  not 
affect  any  land  (of  whatever  tennre)  as  to  a  bond  fide  purchaser  for  valuable 
consideration,  or  a  mortgagee  (whether  snch  pnrehaser  or  mortgagee  have 
or  have  not  notice  of  the  judgment,  decree,  order,  recognizance,  inquisi- 
tion, obligation,  specialty  or  acceptance  of  o£Sce),  unless  a  writ  of  ex- 
tent, or  of  diem  clausit  extremum,  or  other  writ  or  process  of  execution 
in  pursuance  of  or  in  relation  to  such  judgment,  decree,  order,  recognizance, 
inquisition,  obligation,  specialty  or  acceptance  of  office,  has  been  issued 
and  registered  before  the  execution  of  the  conveyance  or  mortgage  to  such 
purchaser  or  mortgagee,  and  the  payment  by  him  of  the  purchase  or  mort- 
gage mone^. 

The  registration  of  snch  writ  or  process  shall  be  effected  as  follows, 
namely,  a  minute  of  the  name  of  the  person  against  whom  the  writ  or  pro- 
cess is  issued,  and  of  the  date  of  the  issuing  thereof,  and  of  the  amount  for 
which  it  is  issued,  shall  be  left  with  the  senior  master  of  the  Court  of 
Common  Pleas  at  Westminster,  who  shall  forthwith  enter  the  same  par- 
ticulars in  a  book  by  the  name  in  alphabetical  order  of  the  person  against 
whom  the  writ  or  process  is  issued,  and  no  other  registration  of  such  writ  or 
process,  or  of  the  judgment,  decree,  order,  recognizance,  inquisition,  obliga- 
tion, specialty  or  acceptance  of  office,  in  pursuance  of  or  in  relation  to  which 
it  is  issued,  shall  be  necessary  for  any  purpose.  There  shall  be  paid  for 
every  such  entry  a  fee  of  two  shillings  and  sixpence,  and  all  persons  shall 
be  at  liberty  to  search  the  said  book,  with  the  other  books  in  the  office,  on 
pavment  of  a  fee  of  one  shilling.    (28  &  29  Vict.  c.  104,  s.  49.) 

]^acility  is  given  for  searches  for  crown  debts  by  2  &  3  Vict  c.  11, 
88.  8,  9 ;  and  23  &  24  Vict.  c.  116  (post),  provides  for  the  entry  of  satis- 
faction on  the  registry  of  crown  debts.  The  existence  of  crown  debts 
incurred  before  the  4th  June,  1839,  mast  be  ascertained  by  the  old  mode 
(ante,  p.  607).  See  further,  as  to  searching  for  crown  debts.  Dart  V.  &  F. 
454,  4th  ed. 


Qatet'ns  to 
debtors  or  ic- 
eountants  to  the 
crown  to  be  re- 
gistered. 


Registry  of  a  Quietus. 

9.  Whenever  a  quietus  shall  be  obtained  by  a  debtor  or 
accountant  to  the  crown,  and  an  office  copy  thereof  shall  be 
left  with  the  senior  master  of  the  said  Court  of  Common  Pleas, 
together  with  a  certificate,  signed  by  the  accountant-general, 
that  the  same  may  be  registered,  the  said  master  shall  forthwith 
enter  the  same  in  the  said  book  of  debtors  and  accountants  to 
the  crown,  in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  discharged  by  such  quietus,  with 
the  date,  and  shall  for  any  such  entiy  be  entitled  to  a  fee  of  two 
shillings  and  sixpence  (t). 

(i)  Formerly,  where  a  vendor  was  a  debtor  or  accountant  to  the  crown, 
the  title  was  not  good  until  a  quietus  was  entered  up  on  record.  (See  Wilde 
Y.  Fortf  4  Taunt.  884.)  And  a  purchaser  could  not  be  compelled  to  take 
the  title,  although  the  crown  consented  to  the  payment  of  the  purchase- 
money  into  the  Exchequer  on  account  of  the  debt.  ( Brakespear  v.  Innes, 
Sugd.  V.  &  P.  1009, 11th  ed. )  Where  it  appeared  that  certain  bonds,  given 
to  the  crown  to  secure  an  advance  of  Exchequer  bills,  which  had  been  duly 
indorsed,  had  been  paid  off,  but  no  quietiis  had  been  obtained,  by  reason  of 
the  abolition  of  Ae  pipe-office,  the  court,  upon  the  production  of  a  warrant 
by  the  attorney-general  on  behalf  the  crown,  ordered  the  master  to  make 
a  minute  in  the  index  of  the  crown  debtors  that  the  bonds  had  been  satis- 
fied ;  valeat  gtiantum,  ( £Jx  parte  Fleetwood,  4  Man.  &  G.  640  ;  6  Scott, 
N.  R.  184.)    A  quietus  obtained  by  a  party  who  is  an  accountant  to  the 
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eiown  is  pleadable  to  all  prior  debts,  althongb  be  contlnne  to  be  an  2  il*  3  Vict, 

accoantant^  and  become  indebted  afterwards  to  the  crown.    {Eso  parte  0.11,  <.  9. 

Fleetwood,  4  Man.  &  G.  644.)  T 


DiscHABGE  OP  Crown  Debtor's  Estate. 

10.  And  whereas  it  is  expedient  to  make  further  provision  for  For  diacbargv  of 
the  discharge  of  an  estate  belonging  to  a  debtor  or  accountant  JSStoi?o?M- 
to  the  crown  from  the  claim  of  the  crown  in  the  hands  of  a  coontants  to  the 
purchaser  or  mortgagee,  although  the  debt  or  liability  shall  not  *^^"  ^  certain 
be  fully  discharged ;  be  it  therefore  enacted,  that  it  shall  be 
lawful  for  the  commissioners  of  her  Majesty's  treasury  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  for  &e  time 
being,  or  any  three  of  them,  by  writing  under  their  hands, 
upon  payment  of  such  sums  of  money  as  they  may  think  fit  to 
require  into  the  receipt  of  her  Majesty's  exchequer,  to  be  applied 
in  liquidation  of  the  debt  or  liability  of  any  debtor  or  accountant 
to  the  crown,  or  upon  such  other  terms  as  they  may  think 
proper,  to  certify  that  any  lands,  tenements  or  hereditaments  of 
any  such  crown  debtor  or  accountant  shall  be  held  by  the  pur- 
chaser or  mortgagee  or  intended  purchaser  or  mortgagee  there- 
of, his  or  their  heirs,  executors,  administrators  and  assigns, 
wholly  exonerated  and  discharged  from  all  further  claims  of 
her  Majesty,  her  heirs  or  successors,  for  or  in  respect  of  any 
debt,  claim  or  liability,  present  or  future,  of  the  debtor  or 
accountant  to  whom  such  lands,  tenements  or  hereditaments 
belonged,  or,  in  cases  of  leases  for  fines,  to  certify  that  the  les- 
sees, their  heirs,  executors,  administrators  and  assigns,  shall 
hold  so  exonerated  and  discharged,  without  prejudice  to  the 
rights  and  remedies  of  the  crown  against  the  reversion  of  the 
lands,  tenements  or  hereditaments  comprised  in  any  such  leases, 
and  the  rents  and  covenants  reserved  and  contained  by  and  in 
the  same ;  and  thereupon  the  same  lands,  tenements  or  heredita- 
ments shall  respectively  be  held  accordingly  wholly  exonerated 
and  discharged  as  aforesaid,  but  in  the  cases  of  leases  without 
prejudice  as  aforesaid. 


Part  Discharge. 

11.  Any  siich  certificate,  or  the  discharge  of  any  such  lands,  Dtoeiuuve  of  part 
tenements  or  other  hereditaments  by  virtue  of  this  act,  shall  in  Sebuw mrmditor 
nowise  impeach,  lessen  or  affect  the  right  or  power  of  her  to  the  crownnot 
Majesty,  her  heirs  or  successors,  to  levy  the  whole  of  any  debt  tSecrowno™ ** 
or  demand  which  may  at  any  time  be  due  from  any  such  debtor  other  lands  ii»bi«. 
or  accountant  to  the  crown  out  of  or  from  any  other  lands,  tene- 
ments or  hereditaments  which  would  have  been  liable  thereto 
in  case  no  such  certificate  had  been  granted  and  no  such  dis- 
charge had  been  obtained  (A). 

(Jt)  By  1  &  2  Geo.  4,  c.  121,  8.  10,  where  an  estate  is  sold  under  a  writ  of 
extent,  or  by  the  Conrt  of  Chancery  or  Ezcheqaor,  and  the  pnrchaae-money 
S.  R  R 
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is  paid  into  the  receipt  of  the  king*8  exchequer,  that  will  absolye  the  pur- 
chaser. 


Act  not  to  extend 
to  Ireland. 


Ireland. 

14.  This  Act  shall  not  extend  to  Ireland  (/). 

(/)  The  provisions  of  the  above  act,  with  some  alterations,  were  extended 
to  Ireland  by  7  &  8  Vict  c.  90. 


3  &  4  Victoria,  c.  82. 

An  Act  for  further  amending  the  Act  for  abolishing  Arrest 
on  Mesne  Process  in  Civil  Actions, 

[7th  August,  1840.] 


8  4-4  Viet. 
0.  82,  i.  1. 


Definition  and  Extension  of  Property  liable  to 

Judgments. 


ProTialons  of 
recited  ect  ai  to 
property  of  Jadg- 
ment  debton  de- 
fined and  ex- 
tended. 


1  &  9  Vict.  e.  110.  Recites  the  act  1  &  2  Vict  c.  110,  s.  14  (ante,  p.  580),  and 

that  doubts  had  been  entertained  whether  the  said  provisions 
extend  to  iha  cases  hereinafter  mentioned:  and  declares  and 
enacts,  that  the  aforesaid  provisions  of  the  said  act  shall  be 
deemed  and  taken  to  extend  to  the  interest  of  any  judgment 
debtor,  whether  in  possession,  remainder  or  reversion,  and 
whether  vested  or  contingent  as  well  in  anj  such  stocks,  funds, 
annuities  or  shares  as  aforesaid  as  also  in  the  dividends,  interest 
or  annual  produce  of  any  such  stocks,  funds,  annuities  or 
shares :  and  whenever  any  such  judgment  debtor  shall  have  any 
estate,  right,  title  or  interest,  vested  or  contingent,  in  possession, 
remainder  or  reversion  in,  to,  or  out  of  any  such  stocks,  funds, 
annuities  or  shares  as  aforesaid,  which  now  are  or  shall  here- 
after be  standing  in  the  name  of  the  accountant-general  of  the 
Court  of  Chancery  or  the  accountant-general  of  the  Court  of  Ex- 
chequer (m)y  or  in,  to,  or  out  of  the  dividends,  interest  or  annual 
produce  thereof,  it  shall  be  lawful  for  such  judge  to  make  any 
order  as  to  such  stock,  funds,  annuities  or  shares,  or  the  interest, 
dividends  or  annual  produce  thereof,  in  the  same  way  as  if  the 
same  had  been  standing  in  the  name  of  a  trustee  of  such  judg- 
ment debtor:  provided  always,  that  no  order  of  any  judge  as 
to  any  stock,  funds,  annuities  or  shares  standing  in  the  name  of  the 
accountant-general  of  the  Court  of  Chancery  or  the  accountant- 
general  of  the  Court  of  Exchequer  (m),  or  as  to  the  interest, 
dividends  or  annual  produce  thereof,  shall  prevent  the  governor 
and  company  of  the  Bank  of  England,  or  any  public  company, 
from  permitting  any  transfer  of  such  stocks,  funds,  annuities  or 
shares  or  payment  of  the  interest,  dividends  or  annual  produce 
thereof,  in  such  manner  as  the  Court  of  Chancery  or  the  Court 
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of  Exchequer  respectively  may  direct,  or  shall  have  any  greater     3^4  Viet, 
effect  than  if  such  debtor  had  charged  such  stock,  funds,  an-      c.  82, ».  1. 
unities  or  shares,  or  the  interest,  dividends  or  annual  produce 
thereof,  in  favour  of  the  judgment  creditor,  with  the  amount  of 
the  sum  to  be  mentioned  in  any  such  order. 

{mS  These  words  are  to  be  construed  as  if  the  paymaster-general  for  the 
time  being  were  here  named.    (35  &  36  Vict.  c.  44,  s.  6.) 


Eeal  Estate  not  to  be  affected  bt  Judgment  until 

Memorandum  left. 

2.  And  whereas  it  was  by  the  said  act  further  enacted,  that  Nojndgmont, 
no  judgments  of  any  of  the  superior  courts  of  common  law  at  SflteSroafestate, 
Westminster,  nor  any  decree  or  order  in  any  court  of  equity,  ^""^™f™!?™l" 

,'«  '^ .     J,  1  •'  -I.     11       dum  left  with  th6 

nor  any  rule  of  a  court  of  common  law,  nor  any  order  m  bank-  senior  master  of 
ruptcy  or  lunacy,  should  by  virtue  of  the  said  act  aiFect  any  p*|^noTw?th- 
lands,  tenements  or  hereditaments,  as  to  purchasers,  mortgagees  standing  notice 
or  creditors,  unless  and  until  such  a  memorandum  or  minute  as  ^  to*purcE2er, 
therein  mentioned  should  be  left  with  the  senior  master  of  the  ^* 
Court  of  Common  Pleas  at  Westminster  (n) :    and  whereas 
doubts  have  been  entertained  whether  a  purchaser,  mortgagee 
or  creditor,  having  notice  of  any  such  judgment,  decree,  order 
or  rule  as  aforesaid,  would  not  in  equity  be  affected  thereby, 
notwithstanding  such  a  memorandum  or  minute  of  the  same  as 
in  the  said  act  is  mentioned  may  not  have  been  left  with  the 
senior  master  of  the  said  Court  of  Common  Pleas;  be  it  there- 
fore further  declared  and  enacted,  that  no  such  judgment,  de- 
cree, order  or  rule  as  aforesaid,  shall  by  virtue  of  the  said  act 
affect  any  lands,  tenements  or  hereditoments  at  law  or  in  equity 
as  to  purchasers,  mortgagees  or  creditors,  unless  and  until  such 
a  memorandum  or  minute  as  in  the  said  act  in  that  behalf  men- 
tioned shall  have  been  left  with  the  senior  master  of  the  said 
Court  of  Common  Pleas  at  Westminster:  any  notice  of  such 
judgment,  decree,  order  or  rule  to  any  such  purchaser,  mort- 
gagee or  creditor  in  anywise  notwithstanding  (o). 

(»)  See  ante^  1  &  2  Vict,  c,  110,  s.  19,  p.  693. 
(0)  See  18  &  19  Vict.  c.  15,  s.  6,  post,  p.  614. 


18  &  19  Victoria,  c.  15. 

An  Act  for  the  better  Protection  of  Purchasers  against  Judg- 
ments,  Crown  Debts,  Cases  of  Lis  pendens,  and  Life  An* 
nuities  or  Rent-charges,  [26th  April,  1855.] 

Wheheas  an  act  of  parliament  was  passed  in  the  session  of  the   18  ^  19  Vict. 
first  and  second  years  of  her  Majesty,  intituled  "An  Act  for     «.  15, «.  1. 
abolishing  Arrest  on  Mesne  Process  in  Civil  ActioDS,  except  in  i  ^  j  yict  e  no 
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18  #  19  n<rf. 

e.  15,4.  ]. 


S  4  S  Yiot.  e.  11. 


t  li  4  Vict.  e.  89. 


IS  ft  14  Vict, 
c  48,  s.  1. 


Jadgments  of 
oommoD  Iftw 
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obtained  before 
comlnf  Into  ope- 
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Ac  nnleM 
Teglatered  wttliln 
limited  time. 


Fee  for  entiy  of 
jttdgmente. 


Certain  proriBlons 
of  1  4t  3  Vict 
e.  110,  extended 
to  common  law 
palatinate  courts, 
and  to  equity 
court  of  Durham. 


Further  Protection  o/Purchcuers  against  Jtidgments, 

certain  Cases,  for  extending  the  Remedies  of  Creditors  against 
the  Property  of  Dehtors,  and  for  amending  the  Laws  for  die 
Relief  of  Insolvent  Debtors  in  England ;"  and  another  act  in 
the  session  of  the  second  and  third  years  of  her  Majesty,  in- 
tituled *' An  Act  for  the  better  Protection  of  Purchasers  against 
Judgments,  Crown  Debts,  Lis  pendens,  and  Fiats  in  Bank- 
ruptcy ;"  and  another  act  in  the  session  of  the  third  and  fourth 
years  of  her  Majesty,  intituled  '^  An  Act  for  further  amending 
the  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  Ac- 
tions :"  and  whereas  the  provisions  of  the  said  acts  respecting 
judgments,  decrees,  orders  and  rules,  and  lis  pendens,  ought  to 
include  and  be  applicable  to  the  counties  palatine  of  Lancaster 
and  Durham,  and  the  common  law  and  equity  courts  thereof 
respectively :  and  whereas  an  act  was  passed  in  the  session  of 
the  thirteenth  and  fourteenth  years  of  her  Majesty,  intituled 
"  An  Act  to  amend  the  Practice  and  Proceedings  of  the  Court 
of  Chancery  of  the  County  Palatine  of  Lancaster,"  by  force 
whereof  the  said  provisions  do  to  some  extent  include  and  are 
applicable  to  the  county  palatine  of  Lancaster,  as  far  as  r^ards 
the  Court  of  Chancery  thereof:  be  it  therefore  enacted  as 
follows : 

1.  Any  judgment  of  the  Court  of  Common  Pleas  of  the  county 
palatine  of  Lancaster,  or  of  the  Court  of  Pleas  of  the  county 
palatine  of  Durham,  obtained  before  the  coming  into  operation 
of  the  said  act  of  the  session  of  the  first  and  second  years  of  her 
Majesty,  and  not  already  registered  in  the  said  courts  respec- 
tively under  the  provisions  of  the  same  act,  and  which  shall  not 
be  registered  in  the  said  courts  respectively  under  the  same 
provisions  as  amended  by  this  act,  on  or  before  the  first  day  of 
November,  one  thousand  eight  hundred  and  fifty-five,  shall  not 
after  that  day  affect  any  lands,  tenements  or  hereditaments  in 
the  said  counties  palatine  respectively  as  to  purchasers,  mort- 
gagees or  creditors,  unless  and  until  such  memorandum  or 
minute  of  such  judgment  as  in  the  said  act  prescribed  shall  be 
left  with  the  prothonotary  of  the  court  in  which  the  judgment 
has  been  obtained,  who  shall  forthwith  enter  the  same  in  manner 
by  the  same  act  as  amended  by  this  act  directed  in  regard  to 
judgments  thereby  authorized  to  be  registered,  and  shall  be 
entitled  for  every  such  entry  to  the  sum  of  two  shillings  and 
sixpence ;  and  the  provision  for  re-registration,  toties  quoties, 
hereinafter  mentioned,  as  explained  by  this  act^  is  hereby  ex- 
tended and  applied,  mutatis  mutandis,  to  judgments  registered 
under  this  present  provision. 

2.  And  be  it  declared  and  enacted  as  follows :  the  provisions 
contained  in  the  sections  of  the  said  act  of  the  first  and  second 
years  of  her  Majesty,  numbered  respectively  18,  19,  and 
20  (a),  giving  to  certain  rules  of  courts  of  common  law,  and 
decrees  and  orders  of  courts  of  equity,  the  efiTect  of  judgments 
in  the  superior  courts  of  common  law,  and  constituting  the 
persons  therein  mentioned  judgment  creditors,  and  giving  to 
courts  of  equity  the  powers  by  the  same  act  given  to  the  judges 
of  the  said  superior  courts,  and  giving  to  the  persons  so  eon- 
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stituted  judgment  creditors  as  aforesaid  such  remedies  aa  are  18  ^  19  Viet. 
therein  mentioned,  and  authorizing  the  r^istration  of  such  a.  IS, «.  2. 
decrees,  orders  and  rules  as  aforesaid,  and  providing  for  the 
writs  to  be  sued  out  of  courts  of  equity,  shall  extend  and  are 
applicable,  mutatis  mutandis,  to  the  said  counties  palatine  and 
the  courts  of  comnioQ  law  thereof  respectively,  and  to  the  Court 
of  Chancery  of  the  county  palatiue  of  Durham,  within  the 
limits  of  their  respective  jurisdictions,  to  the  end  that  the  same 
law  in  the  respects  aforesaid  may  apply  to  the  courts  of  the 
said  counties  palatine,  and  the  decrees,  orders,  judgments  and 
rules  thereof  so  far  as  relates  to  lands,  tenements  and  heredita- 
ments within  the  jurisdiction  of  such  courts  respectively,  as 
nuder  the  previous  statutes  amended  by  this  act,  will  regulate 
the  operation  of  judgments  in  the  superior  courts  of  common 
law :  but  no  judgment,  decree,  order  or  rule  of  any  court  shall 
bind  lands,  tenements  and  hereditaments  in  the  said  connties 
palatine  respectively,  as  against  purchasers,  mortgagees  or  cre- 
ditors, unless  and  until  such  memorandum  or  minute  thereof 
as  hereinbefore  is  mentioned  shall  be  left  with  the  protbonotary 
of  the  palatine  court  in  which  are  situated  the  lands,  tenements 
and  hereditaments  intended  to  be  charged  thereby, 
(a)  See  ante,  pp.  E89, 693. 

3.  The  provisions  contained  in  the  sections  of  the  sud  act  of  certain  prarMam 
the  second  and  third  of  her  Majesty  numbered  respectively  e.n,maAii\ 
3,  4,  5  (*)  and  7  (c),  and  in  the  section  of  the  said  act  of  the  '^^^•^. 
third  and  fourth  of  her  Majesty  numbered  2  (d),  respecting  the  mon  imr  upa 
particulars  to  be  inserted  in  the  register  by  the  master,  and  SuHu^^itot 
respecting  the  re- registration  of  judgments,  decrees  or  orders, 

and  rules,  and  respecting  the  registration  and  re-r^istration  of 
lis  pendens,  and  respecting  the  protection  of  purchasers,  mort- 
gagees and  creditors,  as  explained  or  amended  by  this  act,  shall 
extend  and  are  applicable,  mutatis  mutandis,  to  the  counties 
palatine  and  the  courts  of  common  law  and  Courts  of  Chancery 
thereof  respectively,  within  the  limits  of  their  respective  juris- 
dictions. 

(£)  Ante,  pp.  E99,  600,  603. 

(«)  Ante,  p.  603. 

(i)  Sea  ante.  p.  611. 

4.  And  whereas  the  protection  aSbrded  to  purchasers,  mort-  ko  ludgment,  t». 
gagees  and  creditors,  by  the  swd  act  of  the  third  and  fourth  of  S^ivj^t'^'M, 
her  Majesty,  against  judgments,  decrees,  orders  or  rules  not  to  iflcet  luidi, 
duly  registered,  any  notice  thereof  notwithstanding,  is  confined  Jtaim^fc^"^ 

to  judgments,  decrees,  orders  or  rules  binding  by  virtue  of  the  '"'"  'e«i«'««i'- 
said  act  of  the  first  and  second  years  of  her  Majesty :  and 
whereas  the  docket  or  register  previously  in  nse  has  been  closed, 
and  the  stud  provision  ought  not  to  be  so  restricted:  be  it  there- 
fore enacted,  that  no  judgment,  decree,  order  or  rule  which 
might  be  registered  under  the  said  act  of  the  first  and  second 
years  of  her  Majesty  shall  affect  any  lands,  tenements  or  here- 
ditaments, at  law  or  in  equity,  as  to  purchasers,  mortgagees  or 
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creditors,  unless  and  until  such  a  memorandum  or  minute  as  in 
the  said  act  in  that  behalf  mentioned  shall  have  been  left  with 
the  proper  officer  of  the  proper  court,  any  notice  of  anj  snch 
judgment,  decree,  order  or  rule  to  any  such  purchaser,  mort- 
gagee or  creditor  in  anywise  notwithstanding  [e), 

{e)  See  afUe^  p.  611. 

6.  And  whereas  it  is  expedient  that  certain  doubts  which 
have  arisen  upon  some  of  the  provisions  for  the  protection  to 
purchasers  against  judgments  in  the  said  acts  contained  shoald 
be  removed;  be  it  therefore  declared  and  enacted  as  follows: 
the  provisions  contained  in  the  section  numbered  2  {f)  of  the 
said  act  of  the  third  and  fourth  years  of  her  Majesty  extends 
and  shall  be  deemed  to  extend  as  well  to  the  act  therein  referred 
to  as  to  the  section  numbered  4  {g)  of  the  said  act  of  the  second 
and  third  of  her  Majesty,  as  explained  by  this  act,  so  that 
notice  of  any  judgment,  decree,  order  or  rule,  not  duly  regis- 
tered, shall  not  avail  against  purchasers,  mortgagees  or  creditors 
as  to  lands,  tenements  or  hereditaments. 

(/)  AntCt'p.  611, 
(^)  Ante,  p.  600. 

6.  Where  by  the  said  act  of  the  second  and  third  years  of 
her  Majesty  re-registry  of  judgments,  decrees,  orders  or  rules  is 
required  within  such  period  of  five  years  as  is  therein  men- 
tioned, in  order  to  bind  purchasers,  mortgagees  and  creditors, 
it  shall  be  deemed  sufficient  to  bind  such  purchasers,  mort- 
gagees and  creditors  if  such  a  memorandum  or  minute  as  was 
required  in  the  first  instance  is  again  left  with  the  senior  master 
of  the  Common  Pleas  within  fivii  years  before  the  execution  of 
the  conveyance,  settlement,  mortgage,  lease  or  other  deed  or 
instrument  vesting  or  transferring  the  legal  or  equitable  right, 
title,  estate  or  interest,  in  or  to  any  such  purchaser  or  mortgagee 
for  valuable  consideration,  or  as  to  creditors  within  five  years 
before  the  right  of  such  creditors  accrued,  as  directed  by  the 
said  last-mentioned  act,  although  more  than  five  years  shall 
have  expired  by  effluxion  of  time  since  the  last  previous  regis- 
tration before  such  last-mentioned  memorandum  or  minute  was 
left,  and  so  toties  quoties  upon  every  re-registry. 

7.  Where  by  the  section  numbered  22  (X)  of  the  said  act  of 
the  first  and  second  years  of  her  Majesty  power  is  given  to 
remove  judgments,  rules  or  orders  obtained  in  or  made  by  cer- 
tain inferior  courts  into  the  said  superior  courts,  or  into  the 
Court  of  Common  Pleas  of  Lancaster,  as  the  case  may  be,  no 
such  judgment,  rule  or  order  which  has  already  been  or  here- 
after shall  be  so  removed  shall  bind  any  lands,  tenements  or 
hereditaments  as  to  purchasers,  mortgagees  or  creditors,  unless 
and  until  after  such  removal  it  shall  be  registered,  and,  if  neces- 
sary, re-registered,  in  like  manner  as  in  order  to  bind  such  pur- 
chasers, mortgagees  or  creditors,  it  must  have  been  if  originally 
entered  up  in  one  of  the  said  superior  courts,  or  in  the  said 
Court  of  Common  Pleas  of  Lancaster,  as  the  case  may  be  ;  but 
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from  and  after  the  passing  of  this  act  every  such  judgment,  rule   18  4'  19  V^- 
or  order  so  registered,  and  where  necessary  re-registered,  shall      o.  16,  s.  7. 
be  binding  in  like  manner,  but  not  further  or  otherwise,  as  ^ 
other  judgments,  rules  or  orders  of  the  said  superior  courts  or 
of  the  said  Court  of  Common  Pleas  of  Lancaster  respectively, 
and  the  proviso  at  the  end  of  the  said  section  22^  restricting  the 
operation  of  the  same  is  hereby  repealed. 

(A)  Ante,  p.  596. 

8.  Nothing  herein  contained  shall  extend  to  revive  or  restore  Extinirntehcd 
any  judgment  which  shall  be  extinguished  or  barred,  or  to  afiTect  rewvod!*'*  °^' 
or  prejudice  any  such  judgment,  or  any  decree,  order  or  rule,  as 
between  the  parties  thereto,  or  their  representatives,  or  those 
deriving  as  volunteers  under  them. 

9.  For  the  purposes  of  any  registration  or  re-registration  to  Dotiesof  protho- 
be  made  in  pursuance  of  this  act  in  either  of  the  said  counties  "<>***7' 
palatine,  all  such  acts  and  things  as  under  the  provisions  of  the 

said  several  acts  of  the  reign  of  her  Majesty  ought  to  be  done 
by  or  left  with  the  senior  master  of  the  Court  of  Common  Pleas 
at  Westminster  shall  be  done  by  or  left  with  the  prothonotary 
or  deputy  prothonotary  of  the  Court  of  Common  Pleas  of  the 
county  palatine  of  Lancaster,  or  of  the  Court  of  Pleas  of  the 
county  palatine  of  Durham,  as  the  case  may  require,  or  such 
other  officer  (if  any)  of  the  same  courts  respectively  as  may  for 
the  time  being  have  been  appointed  by  the  same  courts  respec- 
tively for  the  purpose  of  entering  the  judgments  thereof  respec- 
tively, under  the  provisions  of  the  said  act  of  the  first  and  second 
years  of  her  Majesty  ;  and  the  said  prothonotary,  deputy  pro-  Few  for  regte- 
thonotary,  or  other  officer  as  aforesaid,  shall  be  entitled  to  the  JJJ^Jj^*^ 
sum  of  two  shillings  and  sixpence,  and  no  more,  for  the  duties 
to  be  performed  on  every  registration,  and  the  sum  of  one 
shilling  only  for  re-registration  ;  and  all  persons  shall  be  at 
liberty  to  search  all  or  any  of  the  books  kept  in  pursuance  of 
any  of  the  foregoing  provisions  of  this  act  in  eaich  court,  for  the 
snm  of  one  shilling. 

10.  And  whereas  by  the  section  numbered  123  of  the  Bank-  No  order  of  court 
rupt  Law  Consolidation  Act,  1849,  when  any  person  admits  (in  JffSt'iiSdSl&c!** 
manner  therein  mentioned)  that  he  is  indebted  to  a  bankrupt,  it  unui  registered, 
is  enacted,  that  every  order  of  the  Court  of  Bankruptcy  for  the 

payment  by  such  person  of  the  amount  so  admitted,  and  costs 
(if  any),  shall  have  the  effiact  of  a  judgment  in  the  said  superior 
courts,  and  may  be  enforced  accordingly,  and  by  the  section 
numbered  249  (i)  of  the  same  act :  be  it  therefore  enacted  as 
follows :  no  such  order  of  the  Court  of  Bankruptcy  for  pay- 
ment of  money  or  of  costs  as  aforesaid  shall  affect  any  lands, 
tenements  or  hereditaments,  as  to  purchasers,  mortgagees  or 
creditors,  unless  and  until  it  shall  be  registered,  and  if  necessaiy 
re-registered,  in  like  manner  as  in  order  to  bind  such  purchasers, 
mortgagees  or  creditors,  it  must  have  been  if  it  had  originally 
been  a  judgment  or  rule  obtained  or  entered  up  in  one  of  the 
said  superior  courts  or  in  the  said  palatine  courts  respectively, 
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any  notice  of  an  j  such  order  to  any  such  purchaser^  mortgagee 
or  creditor  in  anywise  notwithstanding. 

(i)  This  section  is  repealed  bj  the  Bankraptcy  Act,  1861,  a  280,  Scfae- 
dale  (G.).  The  effect  of  jodgments  entered  np  between  the  23rd  Jnlj, 
1860,  and  the  29th  Joly,  1864,  is  detennined  by  23  &  24  Vict  c.  38  (pcM^), 
and  of  jadgments  entered  np  after  the  29th  Jnlj,  1864,  by  27  &  28  Vicl. 
c.  112.  In  both  of  these  acts  the  tenn  jadgment  inclades  orders  of  the 
Court  of  Bankruptcy. 

11/ And  whereas  great  delay  and  expense  are  occasioned 
upon  purchases  and  mortgages  of  lands  in  consequence  of  judg- 
ments against  mortgagees  and  crown  debts  and  liabilities  to  the 
crown  of  mortgagees  continuing  to  bind  lands,  although  the 
mortgagees  have  been  bonajide  paid  off,  and  the  lands  have 
been  actually  conveyed  to  purchasers,  or  to  other  mortgagees : 
for  remedy  whereof  be  it  enacted  as  follows :  where  any  legal 
or  equitable  estate  or  interest  or  any  disposing  power  in  or  over 
any  lands,  tenements  or  hereditaments,  shalX  under  any  con- 
veyance or  other  instrument  executed  aAer  the  passing  of  this 
act,  become  vested  in  any  person  as  a  purchaser  or  mortgagee 
for  valuable  consideration,  such  lands,  tenements  or  heredita- 
ments, shall  not  be  taken  in  execution  under  any  writ  of  elegit, 
or  other  writ  of  execution,  to  be  sued  upon  any  judgment,  or 
any  decree,  order  or  rule,  against  any  mortgagee  or  mortgagees 
thereof,  who  shall  have  been  paid  off  prior  to  or  at  the  time  of 
the  execution  of  such  conveyance,  nor  shall  any  such  judgment, 
decree,  order  or  rule,  or  the  money  thereby  secured,  be  a  charge 
upon  such  lands,  tenements  or  hereditaments,  so  vested  in  pur- 
chasers or  mortgagees,  nor  shall  such  lands,  tenements  or  here- 
ditaments so  vested  in  purchasers  or  mortgagees  be  extended 
or  taken  in  execution,  or  rendered  liable  under  any  writ  of 
extent,  or  writ  of  execution  or  other  process  issued  by  or  on 
behalf  of  her  Majesty,  her  heirs  or  successors,  in  respect  of  any 
judgment,  statute  or  recognizance  obtained  against  or  entered 
into  by,  or  inquisition  found  against,  or  obligation  or  specialty 
made  by,  or  acceptance  of  office  by  any  mortgagee  or  mort- 
gagees, whereby  he  or  they  hath  or  have  become  or  shall 
become  a  debtor  or  accountant,  or  debtors  or  accountants  to  the 
crown,  where  such  mortgagee  or  mortgagees  shall  have  been 
paid  off  prior  to  or  at  the  time  of  the  execution  of  such  con- 
veyance as  aforesaid  {k), 

(Ji)  It  had  been  decided  that  a  judgment  creditor  acquired  a  chai^ 
under  the  1  &  2  Vict.  c.  110,  against  the  mortgage  property  of  the  debtor, 
whether  the  interest  was  legal  or  equitable,  and  the  obiect  of  this  section  is 
to  make  the  charge  cease  when  the  mortgage  is  paid  off.  ( Per  Wood^  V.-C., 
Avuon  y.  Holmes^  1  Johns.  &  H.  543,  644.)  See  ante^  p.  678,  and  see  far- 
ther, Dart,  V.  &  P.  432  et  xeq.,  4th  ed. 

If  a  mortgagor  sells  the  mortgaged  estate,  and  pays  off  the  mortgage, 
after  the  passing  of  this  act,  the  estate  in  the  hands  of  the  purchaser  oeaaes 
to  be  affected,  by  a  judgment  which  had  been  registered  against  the  mort- 
gagee. (Greaves  v.  Wilson,  25  Beav.  434 j  28  L.  J.,  Ch.  103;  4  Jnr., 
N.  S.  802.) 

12.  And  whereas  by  reason  of  the  repeal  in  the  last  session 
of  parliament  of  the  act  of  the  fifty-third  year  of  King  George 
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the  Third,  chapter  one  hundred  and  forty-one,  requiring  the   18  ^  19  Vict, 

enrohnent  of  life  annuities  or  rent-charges,  purchasers  are  no     g.  15,  $,  12. 

longer  enabled  to  ascertain  by  search  what  life  annuities  or  topuTchaaen,^^ 

rent-charges  may  have  been  granted  by  their  vendors  or  others:  ontii  °»«"™®- 

be  it  therefore  enacted  by  the  authority  aforesaid  as  follows:  .^w'^uuter. 

auy  annuity  or  rent-charge  granted  after  the  passing  of  this  act, 

otherwise  than  by  marriage  settlement,  for  one  or  more  life  or 

lives,  or  for  any  term  of  years  or  greater  estate  determinable  on 

one  or  more  life  or  lives,  shall  not  affect  any  lands,  tenements 

or  hereditaments,  as  to  purchasers,  mortgagees  or  creditors, 

unless  and  until  a  memorandum  or  minute  containing  the  name, 

and  the  usual  or  last  known  place  of  Qibode,  and  the  title,  trade 

or  profession,  of  the  person  whose  estate  is  intended  to  be 

affected  thereby,  and  the  date  of  the  deed,  bond,  instrument  or 

assurance,  whereby  the  annuity  or  rent-charge  is  granted,  and 

the  annual  sum  or  sums  to  be  paid,  shall  be  left  with  the  senior 

master  of  the  Court  of  Common  Pleas  at  Westminster,  who 

shall  forthwith  enter  the  particulars  aforesaid  in   a  book  in 

alphabetical  order  by  the  name  of  the  person  whose  estate  is 

intended  to  be  affected  by  the  annuity  or  rent-charge,  together 

with  the  year  and  the  day  of  the  month  when  every  such 

memorandum  or  minute  is  so  left  with  him,  and  he  shall  be 

entitled  for  every  such  entry  to  the  sum  of  two  shillings  and 

sixpence,  and  all  persons  shall  be  at  liberty  to  search  the  same 

book,  together  with  the  other  books  or  registers  in  the  office,  on 

payment  of  the  sum  of  one  shilling. 

13.  The  searches  of  the  several  registers,  by  the  said  recited  ^jy*®*  °^.  **• 
acts  or  by  this  act  authorized  to  be  made  for  the  sum  of  one  uiei^ivet!^^ 
shilling,  may  be  made  by  the  parties  themselves,  under  proper 
regulations  in  the  office,  and  the  sum  of  one  shilling  only  shall 

be  payable  on  one  search,  although  more  names  than  one  shall 
be  searched  for  where  such  names  relate  to  the  same  purchase, 
mortgage  or  other  transaction. 

14.  The  provisions  of  this  act  shall  not  extend  to  require  the  Annnities,  &c. 
registry  of  annuities  or  rent-charges  given  by  will,  SiTSptSfirom 
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Writs  of  eseca- 
tlon  of  Judirments 
to  be  regiiUired. 


23  &  24  Victoria,  c.  38. 

An  Act  to  further  amend  the  Law  of  Property, 

[23rd  July,  1860.] 

28  ^  24  Tust.  Be  it  enacted  as  follows : 

c.  38,  $,  1. 
Judgments. 

1.  Whereas  it  is  desirable  to  place  freehold,  copyhold  and 
customary  estates  on  the  same  footing  with  leasehold  estates,  in 
respect  of  judgments,  statutes  and  recognizances  as  against 
purchasers  and  mortgagees,  and  also  to  enable  purchasers  and 
mortgagees  of  estates,  whether  freehold,  copyhold  or  customary 
or  leasehold,  to  ascertain  when  execution  has  issued  on  any 
judgment,  statute  or  recognizance,  and  to  protect  them  against 
delay  in  the  execution  of  the  writ :  be  it  therefore  enacted,  that 
no  judgment,  statute  or  recognizance  to  be  entered  up  after  the 
passing  of  this  act  shall  affect  any  land  (of  whatever  tenure)  as 
to  a  bona  fide  purchaser  for  valuable  consideration,  or  a  mort- 
gagee (whether  such  purchaser  or  mortgagee  have  notice  or 
not  of  any  such  judgment,  statute  or  recognizance),  unless  a 
writ  or  other  due  process  of  execution  of  such  judgment,  statute 
or  recognizance  shall  have  been  issued  and  registered  as  herein- 
after is  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mortgage 
money  by  him :  provided  always,  that  no  judgment,  statute  or 
recognizance  to  be  entered  up  after  the  passing  of  this  act,  nor 
any  writ  of  execution  or  other  process  thereon,  shall  afifect  any 
land  of  whatever  tenure  as  to  a  bona  fide  purchaser  or  mort- 
gagee, although  execution  or  other  process  shall  have  issued 
thereon,  and  have  been  duly  registered,  unless  such  execution 
or  other  process  shall  be  executed  and  put  in  force  within  three 
calendar  months  from  the  time  when  it  was  I'egistered  (a). 

(a)  As  to  judgments  entered  np  before  the  23rd  Jalj,  1860,  see  the 
previous  acts,  ante,  p.  574  et  seq.  As  to  judgments  entered  up  after  the 
29th  July,  1864,  see  27  &  28  Vict.  c.  112,  jpont,  p.  624. 

It  was  held  under  the  above  section,  that  a  registered  judgment  creditor 
who  had  issued  execution,  but  never  executed  the  same,  was  a  proper  partj 
to  a  foreclosure  suit  instituted  more  than  three  months  after  registration  of 
execution.    (Appleton  v.  Sturgis,  10  W.  R.  312.) 

It  was  also  held,  that  this  section  applied  to  property  of  the  judgment 
debtor  which  was  not  extendible ;  and  that,  as  against  a  purchaser,  a  judg- 
ment would  not  affect  an  equity  of  redemption  unless  a  writ  of  execution 
was  issued  before  completion.    (  Wallis  v.  Morris,  12  W.  R.  997.) 

The  first  five  clauses  of  this  act  do  not  extend  to  Ireland.    (Sect.  15.) 


Mode  of  register- 
tag. 


2.  The  registry  hereinbefore  required  of  any  writ  of  execu- 
tion, or  other  due  process  on  any  judgment,  statute  or  recog- 
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nizance,  in  order  to  bind  a  purchaser  or  mortgagee,  shall  be  23  ij*  24  Viot, 
made  bj  a  memorandum  or  minute  referring  to  the  judgment,      o.  88,  $.  2. 
statute  or  recognizance  already  registered,  so  as  to  connect  the  " 

registry  of  the  writ  of  execution  or  other  process  therewith; 
such  memorandum  or  minute  to  be  left  with  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminster,  who  shall  forth- 
with enter  the  particulars  in  a  book  in  alphabetical  order  by  the 
name  of  the  person  in  whose  behalf  the  judgment,  statute  or 
recognizance  upon  which  the  writ  of  execution  or  other  process 
issued  was  registered,  and  also  the  year  and  the  day  of  the 
month  when  every  such  memorandum  or  minute  is  left  with 
him,  and  such  officer  shall  be  entitled  for  any  such  registry  to 
the  sum  of  iiye  shillings ;  and  all  persons  shall  be  at  liberty  to 
search  the  same  book,  in  addition  to  all  the  other  books  in  the 
same  office,  on  payment  of  the  sum  of  one  shilling  only:  and  all 
the  provisions  in  this  act  in  regard  to  writs  of  execution  or  other 
process  and  the  registry  thereof,  or  otherwise  relating  thereto, 
shall  extend,  mutatis  mutandis,  to  writs  of  execution  or  other 
due  process  issuing  on  judgments  of  the  several  Courts  of 
Common  Pleas  of  the  county  palatine  of  Lancaster,  and  of  pleas 
of  the  county  palatine  of  Durham;  but  none  of  these  provisions 
are  to  extend  to  Ii*ekind  (6). 

(5)  As  tho  writ  of  execution  is  to  be  registered  in  the  name  of  the  jndg-  Doable  search 
ment  creditor ,  two  seardbes  will  be  necessary;  first,  in  the  renter  of  judg-  n««88ary. 
ments  in  the  name  of  the  debtor ;  and,  secondly,  in  the  register  of  execa- 
tions  in  the  name  of  the  creditor. 

8.  And  whereas  by  an  act  passed  in  the  fourth  and  fifth  Provtetonfor 
years  of  their  late  Majesties  King  William  and  Queen  Mary,  gSJ^iTeSLa- 
intituled  "An  Act  for  the  better  Discovery  of  Judgments  in  ton againi* un- 
the  Courts  of  King's  Bench,  Common  Pleas  and  Exchequer  in  Sni. 
Westminster,"  it  was  enacted,  that  no  judgment  not  docketed 
and  entered  in  books  in  the  manner  thereby  provided  should 
a'flfect  any  lands  or  tenements  as  to  purchasers  or  mortgagees, 
or  have  any  preference  against  heirs,  executors  or  adminis- 
trators in  their  administration  of  their  ancestors',  testators'  or 
intestates'  estates :  And  whereas  by  several  later  acts  judgments 
are  required  to  be  registered  with  more  particulars  than  were 
required  by  the  said  recited  act ;  and  it  is  thereby  enacted,  that 
judgments  not  so  registered  shall  not  affect  any  lands,  tene- 
ments or  hereditaments,  as  to  purchasers,  mortgagees  or  cre- 
ditors, unless  and  until  the  same  shall  be  registei'ed  in  manner 
thereby  required ;  and  in  obedience  to  a  direction  in  one  of  the 
same  acts  contained  the  dockets  existing  under  the  said  first- 
recited  act  have  been  finally  closed :  And  whereas  the  said 
several  later  acts  do  not  expressly  enact  that  judgments  not 
docketed  as  thereby  required  shall  not  have  any  preference 
against  heirs,  executors  or  administrators  in  their  administration 
of  their  ancestors',  testators'  or  intestates'  estates,  in  consequence 
whereof  such  heirs,  executors  or  administrators  have  been  held 
to  have  lost  the  protection  which  they  enjoyed  under  the  said 
first  recited  act,  and  it  is  expedient  that  the  same  should  be 
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23  Jf  24  Met,  restored ;  be  it  therefore  declared  and  enacted,  that  no  judgment 
c.  38,  $.  8.  "vrhich  has  not  already  been  or  which  shall  not  hereafter  bo 
entored  or  docketed  under  the  several  acts  now  in  force,  and 
which  passed  subsequently  to  the  said  act  of  the  fourth  and 
fifth  years  of  King  William  and  Queen  Mary,  so  as  to  bind 
lands,  tenements  or  hereditaments  as  against  purchasers,  mort- 
gagees or  creditors,  shall  have  any  preference  against  heirs, 
executors  or  administrators  in  their  administration  of  their 
ancestors',  testators'  or  intestates'  estates  (c). 

(o)  By  4  &  5  Will.  &  M.  c.  20,  judgments  not  docketed  were  not  to 
have  anj  preference  against  heirs,  executors  or  administrators  in  the  ad- 
ministration of  estates,  and  the  2  &  3  Vict.  c.  11,  closed  the  docket:  it  was 
held,  that  the  old  law  was  thereby  reviTed,  and  Uiat  the  administrator  had 
committed  a  devastavit  by  paying  a  simple  contract  debt  before  a  judgment 
debt,  even  Uibngh  he  had  no  actual  notice  of  the  latter.  {Fuller  v.  Jied- 
man,  26  Beav.  000;  29  L.  J.,  Chan.  324.)  In  consequence  of  this  dedsioii 
the  above  section  was  passed. 

Where  indgments  had  been  recorered  against  a  deceased  testator,  bot 
had  never  been  registered,  it  was  held,  that  they  were  not  entitled  to  priority 
over  simple  contract  debts  in  the  administration  of  the  estate.  {Me  Iktmer, 
12  W.  R.  337.)  And  where  a  judgment  was  signed  in  1864,  but  not  regis- 
tered until  after  the  death  of  the  debtor,  which  happened  after  the  passing 
of  this  act,  it  was  held  that  the  judgment  creditor  was  not  entitled  to  pre- 
ference in  the  administration  of  the  estate.  {Kemp  y.  Wdddinffkam^ 
L.  R.,  1  Q.  B.  866.) 

But  judgments  against  executors  and  administrators  need  not  be  regis- 
tered to  retain  their  priority  over  simple  contract  debts.  {Jenningt  v. 
Ri^hy,  83  Beav.  198.)  And  in  the  case  of  a  person  dying  since  1870,  an 
unregistered  judgment  against  an  administratrix  was  held  entitled  to 
priority  over  both  specialty  and  simple  contract  debts.  {Re  Tft/^iavw,  L.  B., 
16  Eq.  270.) 


Judgments  as 
agftlnitt  beiiB  and 
executoni  to  be 
re-regljtered. 


4.  No  judgments  which  since  the  passing  of  an  act  1  &  2 
Vict.  c.  1 10  {d)  (being  one  of  the  acts  hereinbefore  referred  to), 
have  been  registered  under  the  proyisions  therein  contained,  or 
contained  in  the  later  act  of  the  second  and  third  jears  of 
Queen  Victoria,  chapter  eleven  (e),  as  explained  and  amended 
by  the  act  of  the  session  of  the  eighteenth  and  nineteenth  years 
of  Queen  Victoria,  chapter  fifteen  {f)  (being  two  other  of  the 
acts  hereinbefore  referred  to),  or  which  shall  hereafter  be  so 
registered,  shall  have  any  preference  against  heirs,  executors  or 
administrators  in  their  administration  of  their  executors' (^),  tes- 
tators' or  intestates'  estates,  unless  at  the  death  of  the  (A)  testator 
or  intestate  five  years  shall  not  have  elapsed  from  the  dateof  tlie 
entry  thereof  on  the  docket  or  from  the  only  or  last  re-registry 
thereof,  as  the  case  may  be,  which  re-registry  from  time  to  time 
is  hereby  authorized  to  be  made  in  manner  directed  by  the  said 
act  of  the  second  and  third  of  Queen  Victoria,  as  explained  and 
amended  by  the  act  of  the  eighteenth  and  nineteenth  of  Queen 
Victoria ;  but  it  shall  be  deemed  sufficient  to  secure  such  pre- 
ference as  aforesaid,  if  such  a  memorandum  as  was  required  in 
the  first  instance  is  again  left  with  the  senior  master  of  the  Com- 
mon Pleas  within  five  years  before  the  death  of  the  (A)  testator 
or  intestate,  although  more  than  ^ye  years  shall  have  expired 
by  effluxion  of  time  since  the  last  previous  registration,  before 
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sttch  last-mentioned  memorandum  or  minute  was  left ;  and  so   23  ^  24  Vict, 
toties  quoties  upon  every  re-registry  (t).  g.  38,  #.  4. 

■ 

(lO  See  ante,  p.  593. 

\e)  Ante,  p.  599. 

(/)  Ante,^.  612. 

{g)  Clearly  a  mistake  for  **  ancestors'." 

(A)  The  word  '*  ancestor"  seems  to  hare  been  omitted. 

(i)  This  section  is  not  retrospective.  So  that  where  a  debtor  died  before 
the  passing  of  the  act,  a  judgment,  which  had  not  been  re-registered  within 
five  years  before  his  death,  retained  its  priority  in  the  administration  of 
his  estate.    {Evane  t.  Williams,  2  Dr.  &  Sm.  324.) 

6.  In  the  construction  of  the  previous  provisions  the  term  Extent  of  the 
judgment  shall  be  taken  to  include  registered  decrees,  orders  of  JJ^S.''^"^'" 
Courts  of  Equity  and  Bankruptcy,  and  other  orders  having  the 
operation  of  a  j  udgment  {k), 

(A)  The  other  sections  of  this  act  are  inserted  in  other  parts  of  this 
work.    (See  ante,  p.  236,  andpott.^ 
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23  k  24  ViCTOBiA,  c.  115. 

An  Act  to  simplify  and  amend  the  Practice  as  to  the  Entry 
of  Satisfaction  on  Crown  Debts  and  on  Judgments. 

[28th  August,  I860.] 


23  ^  24  Viet. 
e,  115, «.  1. 


PtotMotm  of 
sectii.  I9d,  198 
and  197  of  16  & 
17  Vict  c  107, 
extended  to  all 
bonda  to  the 
crown. 


All  bonds,  &C. 
TaUd. 


Bonds  to  be  taken 
to  the  lue  of  her 
Majesty. 


Whbreas  bj  several  acts  of  parliament  debts  and  obligations 
to  the  crown,  judgments  pending  suits,  and  annuities  are  seve« 
rally  required  to  be  registered  in  the  office  of  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminstw,  in  order  to 
affect  any  lands,  tenements  and  hereditaments  sought  to  be 
charged  therewith,  and  it  is  expedient  to  simplify  and  amend 
the  practice  with  respect  to  the  entry  of  satisfaction  or  discharge 
on  the  registry  thereof  respectively :  be  it  therefore  enacted,  as 
follows : 

1.  All  the  powers,  provisions  and  regulations,  concerning 
bonds  and  other  securities  relating  to  the  customs  contained  in 
sections  one  hundred  and  ninety-five,  one  hundred  and  ninety- 
six,  and  one  hundred  and  ninety-seven,  of  the  act  passed  in  the 
session  of  parliament  holden  in  the  sixteenth  and  sevcnteenUi 
years  of  her  Majesty's  reign,  chapter  one  hundred  and  seven  (a), 
shall,  mutatis  mutandis,  be  deemed  to  extend  and  shall  be  ap- 
plied to  all  bonds  and  other  securities  entered  into  or  given  to 
her  Majesty,  her  heirs  or  successors :  provided  always,  that  in 
every  case  in  which  under  the  provisions  of  the  said  sections  any 
certificate  is  required  to  be  signed  or  any  other  matter  authorized 
to  be  done  by  the  commissioners  of  customs,  or  any  number  of 
them,  any  such  certificate  or  matter  in  relation  to  any  bond  or 
other  security  concerning  or  incident  to  any  public  department 
shall  respectively  be  signed  and  done  by  the  respective  commis- 
sioners or  other  principal  officers  of  such  department,  or  any 
two  of  them  respectively,  or  if  there  shall  be  only  one  such 
commissioner  or  principal  officer  then  by  him,  as  the  case  may 
be,  or  if  there  shall  be  no  such  commissioner  or  other  principal 
officer  then  by  the  commissioners  of  her  Majesty's  treasury  or 
any  two  of  them. 

(a)  Sect.  195.  All  bonds  and  other  secnrities  entered  into  bj  any  person 
or  persons  for  the  performance  of  any  condition,  order  or  matter  rdatire  to 
the  cnstoms  or  incident  thereto,  shaU  be  valid  in  law,  and  npon  breach  of 
any  of  the  conditions  thereof  may  be  sued  and  proceeded  upon  in  the  same 
manner  as  any  bond  expressly  directed,  or  given  by  or  under  the  provisions 
of  any  act  relating  to  the  customs,  and  all  bonds  relating  to  tbe  customs  or 
for  the  performance  of  any  condition  or  matter  incident  thereto  shall  be 
taken  to  or  for  the  use  of  her  Majesty,  and  all  such  bonds,  except  such  as 


m^a^mmi^i^m^^l^ 
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are  giyen  fofr  securing  the  doe  exportation  of  or  payment  of  daty  upon    23  ^  24  Viot, 
wardioused  goods,  may,  after  the  expiration  of  three  years  from  the  date      <?.  115  $.  I, 

thereof  or  from  the  time,  if  any,  limited  therein  for  the  performance  of  the  — '• *   ' 

condition  thereof,  he  cancelled  by  or  by  the  order  of  the  commissioners  of 

customs,  and  all  bonds  given  under  the  provisions  of  this  or  any  act  relating  Bonds  of  minora 

to  the  customs  by  persons  under  twenty-one  years  of  age  shall  be  valid.        yaiid. 

Sect.  196.  If  any  bond  given  under  the  provisions  of  this  or  any  act  How  bonds  may 
relating  to  the  customs,  or  in  respect  of  any  matter  under  ttie  control  or  ^  discharged, 
management  of  the  commissioners  of  customs  shall  have  been  registered  in 
tlie  Court  of  Common  Pleas  in  England,  or  in  the  office  of  the  registrar  of 
judgments  in  Ireland,  and  the  concUtion  of  such  bond  shall  have  been  satis- 
fied, the  commissioners  of  customs,  by  certificate  under  the  hands  of  any 
two  or  more  of  them,  may  authorize  Uie  proper  ofBcer  of  the  said  court  or 
office  of  registrar  of  judgments  as  the  case  may  be,  to  enter  up  satisfaction 
on  the  record  of  such  bond  or  obligation,  and  such  certificate  may  be  in  the 
form  or  to  the  effect  following  :-^ 

This  is  to  certify  that  the  following  bond  has  been  satisfied  and  cancelled. 


l^ame  or  names  of  tlie 
obligor  or  obligors. 


Date  of  bond. 


Penalty. 


Condition. 


Where  registered. 


Given  under  our  hands  this day  of ,  186 — • 


}  Commissioners 
of  Customs. 


To  the  Senior  Master  or  other  proper  officer  of  the 
Court  of  Common  Pleas  [if  in  England']^  or  to  the 
Registrar  of  Judgments  \ifin  Ireland,  as  the  ease 
may  he"]. 

And  upon  the  receipt  of  such  certificate  such  officer  is  required  to  enter  up 
satisfaction  accordingly,  whereupon  the  bond  or  obligation  shall  be  dis- 
charged, and  the  land  thereby  affected  shall  be  released  and  exonerated 
from  all  claims  in  respect  thereof. 

Sect  197.  When  any  bond  entered  into  under  the  provisions  of  this  or  Exoneration  of 
any  act  relating  to  the  customs,  or  for  the  performance  of  any  condition,  estates  of 
order  or  matter  incident  or  relative  to  the  customs,  shall  have  been  regis-  o'*^^'^ 
tered  in  the  Court  of  Common  Pleas  in  England,  under  the  act  of  the  second 
year  of  the  reigfi  of  her  present  Majesty,  chapter  eleven,  or  in  the  office  of 
the  registrar  of  judgments  in  Ireland,  under  the  act  of  the  seventh  and 
eighth  years  of  the  reign  of  her  said  Majesty,  chapter  ninety,  and  it  shall  be 
deemed  necessary  in  the  discretion  of  the  commissioners  of  customs,  to  ex- 
onerate the  whole  or  any  part  of  the  lands  of  any  obligor  of  such  bond  from 
liability  in  respect  thereof,  the  commissioners  of  customs,  by  certificate  or 
certificates  under  the  hands  of  any  two  or  more  of  them,  may,  first  requiring 
the  consent  of  any  co-obligor  if  they  shall  deem  it  necessary,  exonerate  and 
discharge  such  lands  or  any  part  thereof,  as  the  case  may  require,  and  such 
certi6cate  may  be  in  the  form  or  to  the  effect  following : — 

By  a  bond  or  obligation  bearing  date  the day  of ,  186 — ,  {name  Form  of  cortiflcate 

of  obligor  seeking  eao-neration,!  of  [residence  and  description  of  obligor],  <>'  exoaeratlon, 

became  bound  to  her  Majesty,  her  heirs  and  successors,  in  the  sum  of , 

conditioned  as  therein  mentioned,  and  the  said  bond  was  on  the day  of 

— -,  186—,  duly  recorded  in  the  Court  of  Common  Pleas,  [if  in  England,'] 
or  filed  in  the  office  of  the  registrar  of  judgments,  [\fin  Ireland,'^  in  pur- 
suance of  the  act  [state  the  a^t  under  which  the  bond  mas  registered]. 
This  is  to  certify  that  all  the  estates,  lands,  tenements  and  hereditaments 
[if  the  whole  are  to  be  discharged]  or  [here  set  out  the  particular  lands, 
tenements  and  hereditaments  exonerated,  if  part  only  are  to  be  dis» 
charged,  adding  the  following  words^  being  part  of  the  estate,  lands, 
tenements  and  hereditaments  of  the  said  [n/rmff  of  obligor  seeking  exonera- 
tion^] are  wholly  exonerated  and  discharged  from  a]l  claims  of  her  Majesty, 
her  heirs  or  successors,  or  of  the  commissionerB  of  customs  on  her  or  their 
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23  k  24  Victoria,  c.  115. 

An  Act  io  simplify  and  amend  the  Practice  as  to  the  Entry 
of  Satisfaction  on  Crown  Debts  and  on  Judgments, 

[28th  August,.  I860.] 


23  ^  24  Viet. 
€,  116,  t.  1. 


ProTtotonsof 
secU.  19d,  190 
and  197  of  10  & 
17  VlcL  c.  107, 
extended  to  all 
bonds  to  the 
crown. 


All  bonds,  &c 
TaUd. 


Bonds  to  be  taken 
to  tbo  use  of  ber 
Majesty. 


Whereas  by  several  acts  of  parliament  debts  and  obligations 
to  the  crown,  judgments  pending  suits,  and  annuities  are  seve- 
rally required  to  be  registered  in  the  office  of  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminster,  in  order  to 
affect*  any  lands,  tenements  and  hereditaments  sought  to  be 
charged  therewith,  and  it  is  expedient  to  simplify  and  amend 
the  piuctice  with  respect  to  the  entry  of  satisfaction  or  discharge 
on  the  registry  thereof  respectively :  be  it  therefore  enacted,  as 
follows : 

1.  All  the  powers,  provisions  and  regulations,  concerning 
bonds  and  other  securities  relating  to  the  customs  contained  in 
sections  one  hundred  and  ninety-five,  one  hundred  and  ninety- 
six,  and  one  hundred  and  ninety-seven,  of  the  act  passed  in  the 
session  of  parliament  holden  in  the  sixteenth  and  seventeenth 
years  of  her  Majesty's  reign,  chapter  one  hundred  and  seven  (a), 
shall,  mutatis  mutandis,  be  deemed  to  extend  and  shall  be  ap- 
plied to  all  bonds  and  other  securities  entered  into  or  given  to 
her  Majesty,  her  heirs  or  successors :  provided  always,  that  in 
every  case  in  which  under  the  provisions  of  the  said  sections  any 
certificate  is  required  to  be  signed  or  any  other  matter  authorized 
to  be  done  by  die  commissioners  of  customs,  or  any  number  of 
them,  any  such  certificate  or  matter  in  relation  to  any  bond  or 
other  security  concerning  or  incident  to  any  public  department 
shall  respectively  be  signed  and  done  by  the  respective  commis- 
sioners or  other  principal  officers  of  such  department,  or  any 
two  of  them  respectively,  or  if  there  shall  be  only  one  such 
commissioner  or  principal  officer  then  by  him,  as  the  case  may 
be,  or  if  there  shall  be  no  such  commissioner  or  other  principal 
officer  then  by  the  commissioners  of  her  Majesty's  treasury  or 
any  two  of  them. 

(a)  Sect.  195.  All  bonds  and  other  securities  entered  into  bj  any  person 
or  persons  for  the  performance  of  any  condition,  order  or  matter  relative  to 
the  customs  or  incident  thereto,  shall  be  valid  in  law,  and  upon  breach  of 
any  of  Uie  conditions  thereof  may  be  sued  and  proceeded  upon  in  Uie  same 
manner  as  any  bond  expressly  directed,  or  given  by  or  under  the  provisions 
of  any  act  relating  to  the  customs,  and  all  bonds  relating  to  the  customs  or 
for  the  performance  of  any  condition  or  matter  incident  thereto  shall  be 
taken  to  or  for  the  use  of  her  Majesty,  and  all  such  bonds,  except  such  as 
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are  g:iTen  for  secnring  the  dae  exportation  of  or  payment  of  daty  upon    23  A'  24  Vict, 
wardioused  goods,  may,  after  the  expiration  of  three  years  from  the  date      c,  115  s.  i/ 

thereof  or  from  the  time,  if  any,  limited  therein  for  the  performance  of  the  — *—- — -— 

condition  thereof,  be  cancelled  by  or  by  the  order  of  the  commissioners  of 

cnstoms,  and  all  bonds  given  nnder  the  provisions  of  this  or  any  act  relating  Bonds  of  mlnon 

to  the  customs  by  persons  nnder  twenty-one  years  of  age  shall  be  valid.        y^iA, 

Sect.  196.  If  any  bond  given  nnder  the  provisions  of  this  or  any  act  How  bonds  may 
relating  to  the  customs,  or  in  respect  of  any  matter  under  ttie  control  or  ^®  discharged, 
management  of  the  commissioners  of  customs  shall  have  been  registered  in 
the  Court  of  Common  Pleas  in  England,  or  in  the  office  of  the  registrar  of 
judgments  in  Ireland,  and  the  oon(&tion  of  such  bond  shall  have  been  satis- 
fied, the  commissioners  of  customs,  by  certificate  under  the  hands  of  any 
two  or  more  of  them,  may  authorize  ue  proper  officer  of  the  said  court  or 
office  of  registrar  of  judgments  as  the  case  may  be,  to  enter  up  satisfaction 
on  the  reo(»d  of  such  bond  or  obligation,  and  such  certificate  may  be  in  the 
form  or  to  the  effect  following : — 

This  is  to  certify  that  the  following  bond  has  been  satisfied  and  cancelled. 


Name  or  names  of  tlie 
obligor  or  obllgoiB. 


Dote  of  bond. 


Penalty. 


Condition. 


Where  registered. 


Given  under  our  hands  this 


day  of 


186—. 


}  Commissioners 
of  Customs. 


Exoneration  of 
estates  of 
obligors. 


To  the  Senior  Master  or  other  proper  officer  of  the 
Court  of  Common  Pleas  [if  in  England'],  or  to  the 
Registrar  of  Judgments  Itfin  Ireland,  as  the  case 
may  he]. 

And  upon  the  receipt  of  such  certificate  such  officer  is  required  to  enter  up 
satisfaction  accordingly,  whereupon  the  bond  or  obligation  shall  be  dis- 
charged, and  the  land  thereby  affected  shall  be  released  and  exonerated 
from  all  claims  in  respect  thereof. 

Sect.  197.  When  any  bond  entered  into  under  the  provisions  of  this  or 
any  act  relating  to  the  customs,  or  for  the  performance  of  any  condition, 
order  or  matter  incident  or  relative  to  the  customs,  shall  have  been  regis- 
tered in  the  Court  of  Common  Pleas  in  England,  under  the  act  of  the  second 
year  of  the  reigfi  of  her  present  Majesty,  chapter  eleven,  or  in  the  office  of 
the  registrar  of  judgments  in  Ireland,  under  the  act  of  the  seventh  and 
eighth  years  of  the  reign  of  her  said  Majesty,  chapter  ninety,  and  it  shall  be 
deemed  necessary  in  the  discretion  of  the  commissioners  of  customs,  to  ex- 
onerate the  whole  or  any  part  of  the  lands  of  any  obligor  of  such  bond  from 
liability  in  respect  thereof,  the  commissioners  of  customs,  by  certificate  or 
certificates  under  the  hands  of  any  two  or  more  of  them,  nuiy,  first  requiring 
the  consent  of  any  co-obligor  if  they  shall  deem  it  necessary,  exonerate  and 
discharge  such  lands  or  any  part  thereof,  as  the  case  may  require,  and  such 
certificate  may  be  in  the  form  or  to  the  effect  following : — 

By  a  bond  or  obligation  bearing  date  the day  of ,  186 — ,  [name  Form  of  oertlflcate 

of  ohUgor  seeking  exaneration^  of  [residence  and  description  of  obligor'],  <>'  exoneration, 

became  bound  to  her  Majesty,  her  heirs  and  successors,  in  the  sum  of , 

conditioned  as  therein  mentioned,  and  the  said  bond  was  on  the day  of 

' ,  186—,  duly  recorded  in  the  Court  of  Common  Pleas,  [if  in  England,] 

or  filed  in  the  office  of  the  registrar  of  judgments,  [if  in  Ireland,]  in  pur- 
suance of  the  act  [state  the  act  under  which  the  bond  was  registered]. 
This  is  to  certify  that  all  the  estates,  lands,  tenements  and  hereditaments 
[if  the  whole  are  to  be  discharged]  or  [here  set  out  the  particular  lands, 
tenements  and  hereditaments  exonerated,  if  part  only  are  to  be  diS' 
charged,  adding  the  following  words,]  being  part  of  the  estate,  lands, 
tenements  and  hereditaments  of  the  said  [name  of  obligor  seeking  exonera- 
tion,] are  wholly  exonerated  and  discharged  from  all  claims  of  her  Majesty, 
her  heirs  or  successors,  or  of  the  commissioners  of  cnstoms  on  her  or  their 
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28  #  24  Vi4tt 
o*  115,  f.  1. 


GcvtlflcfttM  to  bo 
■affictent  cvl- 
deiioe  of  exoaen- 
Uou. 


As  to  entry  of 
•atlBfactiun  on 
jttdcmenU. 


Crown  DebU  and  Judgments. 

behalf  in  reipect  of  snch  bond  or  obligation.    Giren  under  oar  hands  this 

_  day  of ,  18«— .     • 

(Signed) 

JGommisBioDers  of  her 
Majesty's  Coatoraa.  - 

And  the  lands  mentioned  in  snch  certificate  or  certificates  shall  thereopoa 
be  held  wholly  exonerated  and  discharged  from  all  liability  in  respect  of 
snch  bond  or  obligation,  and  every  snch  certificate  shall  be  accepted  by  all 
persons  and  in  all  courts  as  sufficient  evidence  of  the  exoneration  of  the 
lands  therein  described. 

2.  The  senior  master  of  the  Court  of  Commoa  Pleas  at  West- 
minster may,  upon  the  filing  with  him  of  an  acknowledgment 
in  the  form  or  to  the  effect  following,  be  at  liberty  to  enter  a 
satisfaction  or  discharge  as  to  any  registered  judgment,  pending 
suit,  lis  pendens,  decree,  order;  rule,  annuity  or  rent-charge,  or 
writ  of  execution,  and  such  officer  shall  be  entitled  for  any 
such  registry  of  satisfaction  or  discharge  to  the  sum  of  two 
shillings  and  sixpence,  and  no  more;  and  such  senior  master 
may  issue  certificates  of  the  entry  of  any  satisfaction  or  dis- 
charge, and  may  charge  the  sum  of  one  shilling  for  every  such 
certificate  (^). 

Ibrm  of  AcknomledgTMn^  of  Satufaction. 

(h)  Satisfaction  is  acknowledged  between  A,  JS,  and  d7.  2>.  as  to  a 

dated  the day  of ,  186 — ,  for  the  snm  of  £ ,  a  memorandam 

of  which  said was  left  with  the  senior  master  of  the  Court  of  Common 

Pleas  at  Westminster,  on  the day  of ,  186—.  to  affect  the  estate 

of ,  and  [if  so]  on  the  writ  of  execution  thereon,  dated  the day  of 

,  186 — ,  a  memorandum  of  which  was  left  with  the  said  master  on  the 
—  day  of ,  186—. 

And  [or  the  executor  or  administrator  of]  do  hereby  expressly 

nominate  and  appoint ^  of ,  attomey-at-law,  to  witness  and  attest 

the  execution  of  this  acknowledgment  of  satisfaction. 

Signed  by  the  said ,  in  uie  presence  of  me,  the^ 

nndersigned ,  one  of  the  attorneys  of  her  Majesty's 

Court  of ,  at  Westminster,  and  I  hereby  declare 

myself  to  be  the  attorney  for  and  on  behalf  of  the  said 
-,  expressly  named  by ^  and  attending  at 


request  to  inform  him  of  the  nature  and  effect  of  this 
acknowledgment  of  satisfaction  (which  I  accordingly  did 

before  the  same  was  signed  by ),  and  I  also  declare 

that  I  subscribe  my  name  as  witness  hereto  as  snch  at- 
torney. 


A.  jB.,  the  above- 
named  ,  [or 

P,  O.y  execntor  or 

administrator  of] 

day  of 


the 


186-. 


27  &  28  Victoria,  c.  112. 

An  Act  to  amend  the  Law  relating  to  future  Judgments^ 
Statutes  and  Recognizances*  [29th  July,  1864.] 

27  i*  28  Viet,  Wherbas  it  is    desirable    to    assimilate   the   law   affecting 

0.  Il2, «.  I.     freehold,   copyhold,  and    leasehold    estates  to  that  affecting 

purely  personal  estates  in  respect  of  future  judgments,  statutes, 

and  recognizances :   Therefore  be  it  enacted  by  the  Queen's 


Judgmenti,  Statutes  and  Recognisa 

most  excellent  Majesty,  by  and  ■with  the  advice  and  consent  fi7  ^  28  Yiot. 

of  the  lords  spiritual  and   temporal,  arid   commoD.s,  in  this  a.  IIB,  1. 1. 
present  parlianent  assembled,  and  by  the  authority  of  the  same,, 
oa  follows : 

1.  No  judgment,  statute,  or  reco^^nizanco  to  be  entered  np  pnn^jadi- 

eSi&c  the  passing  of  this  act  shall  affect  any  land  (of  whatever  ^r^^w  un'ii" 

tenure)  until  such  land  shall  have  been  actually  delivered  in  lud  ueJiToia]  m 

execntion  by  virtueof  a  writ  of  elegit  or  othev  lawful  authority,  ""°''"°- 
in  pureoance  of  such  judgment,  statute,  or  i-ecognizance  (a). 

(a)  As  to  jadgmeats  entered  np  before  the  28rd  Jul;,  1860,  see  1  &  3  JudgmenU 
Vict.  c.  1 10,  8.  13,  aatt,  p.  G74  i  and  as  to  jndgmeiits  entered  up  hctwoen  *"'e™'  "p  t>«'i>" 
tbe  23rd  Jnly,  1860,  and  the  2flth  July,  18Bi,  ace  23  &  21  Vict.  c.  38,  b.  1,  IS^^Su  "*  " 
ante,  p,  618. 

it  in  eveiy  case  the  Iftod  shall  have  txeo  Whit  !•  iw(i»I 
Where  the  debtor's  property  consisted  *°'iT?'  '"  "*" 
ot  corporeal  nereaiMiDems  in  possession,  it  waa  held,  that  the  return  of  the  '""™' 
etieiis  to  a  writ  of  elegit  conatituteil  actual  delivery  of  the  land  in  cxcco- 
tion  within  the  meaning  of  the  act,  and  that  it  was  not  necessary  lo  go  on 
the  land  and  dcliTer  seisin.     {Champneyg  t.  Burland,  19  W.  R.  148,} 

Literally  constmed,  the  provisions  of  the  act  can  only  mcao  tliat,  except  Whetlier  act 
in  tbe  comparatively  tew  cases  where  tbe  debtor's  land  is  capable  of  being  "ppIIm  to  pro- 
deliyered  iq  execn'tion,  and  has  actually  been  so  delivered,  no  future  2ioBiiydeilv«»d 
judgment  was  to  operate  as  a  charge  on  land.  Bat  by  sect  2,  "  land"  is  in  cimuiMd. 
to  include  incorporeal  hereditaments,  and  any  interest  {e.g.  a  reversionary 
interest)  in  corporeal  hereditaments.  And  sect.  6  speaks  of  charges 
"  prior  or  subseonent  to  the  chaise  o£  the  petitioner."  Clearly,  therefore, 
the  act  contemplates  the  case  ot  a  judgment  creditor  who  may  acqoire  a 
cfaaree  nnder  the  act,  and  be  entitled  to  the  summary  remedy  in  eqait; 
which  it  provides,  althongb  cot  in  octnal  possession  nnder  a  writ  of  elegit. 
(Dart,  V.  &  P.  438,  4th  ed.)  In  a  ease  where  a  creditor  had  taken  out  a 
writ  of  fi.  fa.,  and  the  debtor's  property  conld  not  be  taken  in  execution 
under  that  writ.  Lord  Bemiily  stated,  that  he  coold  see  no  steps  by  mean* 
of  which  the  creditor  could  claim  the  assistance  of  the  conrt  under  this  act. 
And  that  he  had  serious  doubts  whether  1  &  2  Vict.  c.  ItO,  a.  13,  had  not 
been  repealed.  (  flc  Diiie  of  NewcattU.  L.  R„  8  Eq.  706,)  Wood,  V.-C, 
however  (in  speaking  of  the  intention  of  the  legislature  in  passing  27  &  28 
Vict,  c.  112),  said,  that  it  conld  notbave  been  intended  that  all  the  remedies 
given  by  1  &  3  Vict.  c.  110,  should  bo  swept  away  by  a  ude  wind.  The 
intention  must  have  been  simply,  that  all  those  remedii^  which  a  jodgment 
creditor  can  affect  by  means  of  a  writ  of  elegit  most  be  exercised  by  liini 
before  be  can  come  in  nnder  the  act  (.Re  Cambridge  R.  Co.,  L,  R.,  G  Eq. 
416.)    See,  farther,  the  note  to  sect,  i.poit. 

As  to  the  necessity  of  issning  a  writ  of  elegit  and  obtaining  a  return  to 
the  writ,  see  WatlU  v.  lUorrit,  12  W.  B.  997;  Godfrey  v.  Tucker,  38  Beav. 
280;  Partridge  v.  Fatter,  34  Beav.  1. 

It  has  been  held  by  Lord  Romillg,  M.  R,,  that  judgment  creditor?  of  a  Jodgmcnt  cn~ 
mortgagor,  whose  judgments  do  not  affect  the  mortgaged  lend  at  tbe  date  dlton  of  mnrt- 
of  the  decree  in  a  foreclosoro  suit,  are  entitled  to  redeem  if  they  acquire  a  '^'fjL'']^  ''Vf 
charee  on  the  land  by  issuing  writs  of  elegit,  and  olitaining  a  return  from  °uo«,°     " 
the  sheriff  vrithin  six  months  from  the  date  of  the  decree,     (.Mildred  v. 
Anitin,  L.  R,,  S  Eq.  220.)^   This,  however,  has  been  disapproved  by  Malini, 
V.-C,  who  has  held,  that  jndgment  creditors  who  hare  not  issued  execution 
are  not  necessary  parties  to  foreclosure  suits,     (He  Bailey,  17  W.  R.  893; 
Sirl  of  Cork  v.  ftvuell,  L.  R.,  13  Eq.  210.) 

Where  mortgagees  of  real  estate  were  about  to  sell  nnder  their  power,  Bute  iij  mort- 
and  a  bill  was  filed  by  a  jndgmcnt  creditor  of  the  mortgagor  (who  bad  ■>(«■. 
boned  and  registered  a  writ  of  elegit,  and  delivered  the  same  to  the  sheriff) 
to  restrain  tbe  mortgagees  from  paying  over  the  balance  of  the  purchase- 
money  to  the  mortgagor,  the  court  granted  the  injunction.    {Thornton  v. 
Fi»eh,i  Gitf.  616.) 
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Judgments^  Statutes  and  Recognizances^ 


27  ^*  28  Vlot.  Ic  has  been  held,  under  this  act,  that  a  mortgagee  without  notice  of  the 

'  0,  112,  «.  1.  issue  of  a  writ  of  elegit  is  not  entitled  to  tack  a  subsequent  charge  to  his 

first  mortgage  on  redemption  by  the  tenant  by  elegit,    (jChampneys  y. 

Tacking.  Burland,  19  W.  R.  148.) 


InterpreUtlOD 
of  terms. 


Write  of  exe- 
cution to  be 
registered  In 
manner  pre- 
scribed by 
28  &  34  Ylct 
c88. 


2.  In  the  construction  of  this  act  the  term  '' judgmenti^  shall 
be  taken  to  include  registered  decrees,  orders  of  courts  of 
equity  and  bankruptcy,  and  other  orders  having  the  operation 
of  a  judgment ;  and  the  term  *'  land"  shall  be  taken  to  inclndd 
all  hereditaments,  corporeal  or  incorporeal,  or  any  interest 
therein;  and  the  term  '^debtor"  shall  be  taken  to  include 
husbands  of  married  women,  assignees  of  bankrupts,  com^ 
mittees  of  lunatics,  and  the  heirs  or  devisees  of  deceased 
persons. 

8.  Every  writ  or  other  process  of  execution  of  any  such 
judgment,  statute,  or  recognizance,  by  virtue  whereof  any  land 
shall  have  been  actually  delivered  in  execution,  shall  be  re- 
gistered in  the  manner  provided  by  an  act  passed  in  the  session 
of  the  twenty-third  and  twenty-fourth  years  of  her  present 
Majesty,  intituled  *^An  Act  to  further  amend  the  Law  of 
Property,"  but  in  the  name  of  the  debtor  against  whom  such 
writ  or  process  is  issued,  instead  of,  as  under  the  said  act,  in 
the  name  of  the  creditor ;  and  no  other  or  prior  registration  of 
such  judgment,  statute,  or  recognizance  shall  be  or  be  deemed 
necessary  for  any  purpose ;  and  no  reference  to  any  such  prior 
registration  shall  be  required  to  be  made  in  or  by  the  memo- 
randum or  minute  of  such  writ  or  other  process  of  execution 
which  shall  be  left  with  the  senior  master  of  the  Court  of 
Common  Pleas  for  the  purpose  of  such  registry  (5). 

(b)  The  writ  may  be  registered  prior  to  the  date  of  the  shorlff's  return. 
iChampneps  v.  Burland,  19  W.  E.  148.) 

4.  Every  creditor  (c)  to  whom  any  land  of  his  debtor  shall 
have  been  actually  delivered  in  execution  (d)  by  virtue  of  any 
such  judgment  (e),  statute,  or  recognizance,  and  whose  writ  or 
other  process  of  execution  shall  be  duly  registered,  shall  be 
entitled  forthwith,  or  at  any  time  afterwards  while  the  registry 
of  such  writ  or  process  shall  continue  in  force,  to  obtain  from 
the  Court  of  Chancery,  upon  petition  in  a  summary  way,  an 
order  for  the  sale  of  his  debtor's  interest  in  such  land,  and 
every  such  petition  may  be  served  upon  the  debtor  only ;  and 
thereupon  the  court  shall  direct  all  such  inquiries  to  be  made 
as  to  the  nature  and  particulars  of  the  debtor's  interest  in  such 
land,  and  his  title  thereto,  as  shall  appear  to  be  necessary  or 
proper  (y*);  and  in  making  such  inquiries,  and  generally  in 
carrying  into  effect  such  order  for  sale,  the  practice  of  the 
said  court  with  respect  to  sales  of  real  estates  of  deceased 
persons  for  the  payment  of  debts  shall  be  adopted  and  followed, 
so  far  as  the  same  may  be  found  conveniently  applicable. 

Piaintiil  In  ad-  (o)  Where  an  order  was  made  in  an  administration  suit  for  payment 

!!°i°!^^^^^°-"^^    h^^  court  of  sums  found  due  from  an  executor ;  and  default  haYing  been 

made  in  payment,  sequestration  issued  at  the  instance  of  the  phdntimB,  and 
possession  was  taken  of  the  executor's  lands  by  the  sequestiators:  it  was 
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hMf  that  the  plaintiffs  were  not  creditors  within  the  meaning  of  this  27  ^  28  Vict, 

section,  so  as  to  be  entitled  to  an  order  for  sale  on  petition.   {Johnson  y.  c.ll2  a  i.' 

Murgesi,  L.  R,  15  Eq.  398.)  ' 


(^d)  A  debtor  executed  a  conveyance  of  real  estate  to  volanteers,  and  Luids  taken 
afterwards  a  writ  of  sequestration  was  issued  against  him  at  the  instance  under  writ  of 
of  a  creditor.    The  volunteers  reconvened  the  estate  to  a  trustee  for  the  ■«<i'»«^»tl<»' 
sequestrators,  and  thev  entered  into  possession.    It  was  held,  that  the  land 
had  been  actually  delivered  in  execution  within  the  meaning  of  this  act, 
and  that  the  sequestrators  and  creditors  were  entitled  to  an  order  for  sale. 
{He  Husky  L.  R.,  10  Eq.  442.) 

This  section  requires  that  the  land  should  have  been  actually  delivered  Aotoai  delivery 
in  execution.    Therefore,  where  a  j  udgment  creditor  caused  a  writ  of  elegit  to  neccaaary. 
be  issued,  but  his  debtor's  lands  (havine  been  already  extended  and  delivered  Gsm  where  pro- 
nnder  a  prior  elegit)  could  not  be  ddivered  to  him;  it  was  held,  that  he  JSSd^^eiivered 
could  not  obtain  an  order  for  sale  under  this  section.    It  was  said,  however,  to  prior  judgment 
that  he  might  file  a  bill  to  assert  his  equitable  rights,  and  when  he  had  got  creditor, 
rid  of  the  prior  elegit,  he  might  petition  under  this  act.    (Jle  Corvhridge  JR. 
Of,,  L.  R.,  5  Eq.  413.    See  Ghtest  v.  CoTcbridge  R.  Co.,  L.  R.,  6  Eq.  619.) 

Where  a  debtor  had  an  equitable  life  interest  in  leaseholds  and  the  jude-  cue  wbere  pro- 
ment  creditor  took  out  a  writ  of  fi.  fa.  and  petitioned  for  an  order  for  sale  pertj  could  not 
under  this  section;  it  was  held,  that,  as  an  equitable  leasehold  could  not  be  ^  ^^^"  *^ 
taken  in  execution  under  a  fi.  fa.,  an  order  for  sale  could  not  be  made.  ^^^^  ^^ 
iBe  Duke  of  Nenoasile,  L.  R,  8  Eq.  700.) 

(jei)  This  section  does  not  apply  to  judgments  entered  up  before  the  pass-  section  doe*  not 
ing  of  the  act.    (i2<?  IsU  of  Wight  Ferry  Co.,  34  L.  J.,  Ch.  194.)    As  to  appiy  to  Judg- 
the  priorities  of  judgment  creditors  inter  se,  see  Quest  v.  Cowhridge  Jl.  Co.,  ^^t^^^^Si 
Ht,  R.,  6  Eq.  Q\9,post,  act. 

(/  )  An  order  was  made  under  this  section  for  the  sale  of  lands  of  a  rail-  j^Q^jg  of  a  ntil- 
way  company  (Re  Bishops  Walt  ham  R.  Co.,  14  W.  R.  1008);  on  appeal,  way  company. 
the  court  expressed  an  opinion  that  the  railway  was  not  saleable,  and 
directed  inquuies  as  to  the  nature  of  the  company's  interest.    {8.  (7.,  L.  R., 
2  Ch.  882.) 

Superfluous  lands  belonging  to  a  railway  company  have  been  ordered  to  be 
sold  without  inquiries  being  directed  (^Re  Calne  R.  Co.,  L.  R.,  9  Eq.  658) ;  in 
other  cases  inquiries  have  been  directed.  {Re  Hull  and  Hornsea  R,  Co.^ 
L.  R.,2  Eq.  262;  Ex  parte  Grissell,  L.  R.,  2  Ch.  385;  Re  Ogilvie,  L.  R., 
7  Ch.  174.) 

As  to  schemes  of  arrangement  by  railway  companies  and  the  restraining 
of  actions  and  executions  in  such  a  case,  see  30  &  31  Vict  c.  127;  Re 
Cambrian  R.  Co.,  L.  R.,  3  Ch.  278;  Re  PoUeries,  Jfc.  R.  Co.,  L.  R.,  6 
Ch.  67. 

As  to  inquiries,  where  an  official  liquidator  petitioned  for  sale  of  the  inquiries, 
lands  of  a  contributory,  see  Re  Kirby  (14  L.  T.,  N.  S.  616);  and  as  to 
inquiries  in  other  cases,  see  Ex  parte  Clark,  6  N.  R.  335;  Dan.  Ch.  Forms, 
914,  916.  For  forms  of  petitions  for  sale  of  lands  delivered  in  execution 
under  an  elegit,  and  of  lands  taken  under  a  writ  of  sequestration,  see  Dan. 
Ch.  Forms,  913,  916. 

6.  If  it  shall  appear  on  making  such  inquiries  that  any  other  where  there  are 
debt  due  on  any  judgment,  statute,  or  recognizance  is  a  charge  SStee^of»teto 
on  such  land,  the  creditor  entitled  to  the  benefit  of  such  charge  beeerved  upon 
(whether  prior  or  subsequent  to  the  charge  of  the  petitioner)  ^^"^ 
shall  be  served  with  notice  of  the  said  order  for  sale,  and  shall 
after  such  service  be  bound  thereby,  and  shall  be  at  liberty  to 
attend  the  proceedings  under  the  same,  and  to  have  the  benefit 
thereof;  and  the  proceeds  of  such  sale  shall  be  distributed 
among  the  persons  who  may  be  found  entitled  thereto,  according 
to  their  respective  priorities  {g). 

ig)  The  priorities  of  judgment  creditors  inter  se  are  determined  by  the 
date  at  which  the  writs  issued  upon  their  judgments  are  placed  in  tiie  hands 
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of  the  Bheriff.  A  creditor  whose  Indgment  was  subsequent  in  date, 
bnt  whose  writ  was  flrst  placed  in  the  hands  of  the  sheriff,  was  held  entitled 
in  priority  to  a  creditor  whose  judgment  was  prior  in  date,  and  whose  writ 
was  subsequently  placed  in  the  sheriff^s  hands  before  the  lands  were  ex- 
tended.   {Guest  V.  Conbridge  R.  Co.^  L.  R.,  6  Eq.  619.) 

6.  Every  pcrsoii  claiming  any  interest  in  ench  land  through 
or  under  the  debtor,  by  any  means  subsequent  to  the  delivery 
of  such  land  in  execution  as  aforesaid,  shall  be  bonnd  by  ereiy 
such  order  for  sale,  and  by  all  the  proceedings  consequent 
thereon. 

7.  This  act  shall  not  extend  to  Ireland. 
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LEASE  AND  RELEASE. 

4  &  5  Victoria,  c.  21. 

An  Act /or  rendering  a  Release  as  effectual  for  the  Convey ^ 
ance  of  Freehold  Estates  as  a  Lease  and  Release  by  the 
same  Parties.  [18th  May,  1841.] 

Whereas  it  is  expedient  to  lessen  the  expense  of  conveying     4^6  Viot, 
freehold  estates :  be  it  enacted,  that  every  deed  or  instrument  of     g.  21,  s,  1. 
release  of  a  freehold  estate,  or  deed  or  instrument  purporting  *    uas  to  b 
or  intended  to  be  a  deed  or  instrument  of  release  of  a  freehold  effectual  aitboagh 
estate,  which  shall  be  executed  on  or  after  the  fifteenth  day  of  y^J^JSJ^Jf^b* 
May,  one  thousand  eight  hundred  and  forty-one,  and  shall  be  executed. 
expressed  to  be  made  in  pursuance  of  this  act,  shall  be  as 
effectual  for  the  purposes  therein  expressed,  and  shall  take  effect 
as  a  conveyance  to  uses  or  otherwise,  and  shall  operate  in  all 
respects  both  at  law  and  equity  as  if  the  releasing  party  or 
parties  who  shall  have  executed  the  same  had  also  executed  in 
due  form  a  deed  or  instrument  of  bargain  and  sale  or  lease  for  a 
year  for  giving  effect  to  such  release,  although  no  such  deed  or 
instrument  of  bargain  and  sale  or  lease  for  a  year  shall  be  exe- 
cuted (a) ;   provided  that  every  such  deed  or  instrument  so  Release chHrge- 
taking  effect  under  this  act  shall  be  chargeable  with  the  same  JSImrduty  to 
amount  of  stamp  duty  as  any  bargain  and  sale  or  lease  for  a  year  which  the  lease 
would  have  been  chargeable  with  (except  progressive  duty)  if  havi  been  uawe^ 
executed  to  give  effect  to  such  deed  or  instrument,  in  addition 
to  the  stamp  duties  which  such  deed  or  instrument  shall  be 
chargeable  with  as  a  release  or  otherwise  under  any  act  or  acts 
relating  to  stamp  duties  {b). 

(a)  See  8  &  9  Vict.  c.  106,  s.  2,  post,  p.  CSl.  The  principles  upon  which 
the  conveyance  bj  lease  and  release  is  founded  will  be  found  in  2  Sanders 
on  Uses,  Chap.  Lease  and  Release;  2  Preston's  Cony.  207 — 489;  Shep, 
Touch.  320;  Sngd,  Intr.  to  Gilbert  on  Uses;  Butl.  Co.  Litt.  271,  b.  n.  Div. 
iii.  3;  Watk.  on  Conv.  by  Coventry  and  Preston ;  3  Jarm.  Conv.  tit.  Bargain 
and  Sale. 

(b)  This  provision  as  to  stamp  duties,  so  far  as  the  same  relates  to  any 
deed  or  instrument  bearing  date  after  the  10th  day  of  October,  1850,  is  re- 
pealed by  13  &  14  Vict.  c.  97,  s.  6. 

2.  And  whereas  many  deeds  or  instruments  of  bargain  and  sale  The  recital  or 
or  leases  for  a  year,  to  give  effect  to  deeds  or  instruments  of  release  ^J*j°"  ^^^ 
of  freehold  estates  heretofore  executed,  have  been  lost  or  mis-  id  a  release 
laid ;  be  it  enacted,  that  where,  in  or  by  any  deed  or  instrument  SJ^^iJoT* 
of  release  of  freehold  estates  executed  before  the  fifteenth  day  of  this  act,  to  be 
May,  one  thousand  eight  hundred  and  forty-one,  any  deed  or  2e<^°ioiro( 
instrument  of  bargain  and  sale  or  lease  for  a  year  for  giving  ■"^**  ^«"®  '^"^  * 
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effect  to  such  deed  or  instrument  of  release  shall  be  recited,  or 
bj  any  mention  thereof  in  such  deed  or  instrmnent  of  rdease 
appear  to  have  been  made  or  executed,  such  recital  or  mention 
thereof  shall  be  deemed  and  taken  to  be  conclusiTe  eyidence  of 
the  deed  or  instrument  of  bargain  and  sale  or  lease  for  a  year 
so  recited  or  mentioned  having  been  made  and  executed;  and 
such  deed  or  instrument  of  release  shall  also  have  the  like  efied 
as  if  the  same  had  been  executed  after  the  fifteenth  day  of  Maj, 
one  thousand  eight  hundred  and  fortj-one,  whether  such  deed 
or  instrument  of  bargain  and  sale  or  lease  for  a  year  shall  or 
shall  not  have  been  lost  or  mislaid,  or  may  or  may  not  be  pro- 
duced: provided  always,  that  this  act  shall  not  prejudice  or 
affect  any  proceedings  at  law  or  in  equity  pending  at  the  time 
of  the  passing  of  this  act,  in  which  the  validity  of  any  bai^in 
and  sale  or  lease  for  a  year  shall  be  in  question  between  the 
party  claiming  under  such  bai^in  and  sale  or  lease  for  a  year 
and  the  party  claiming  adversely  thereto;  and  such  baigain 
and  sale  or  lease  for  a  year,  if  the  result  of  such  proceedings 
shall  invalidate  the  same,  shall  not  be  rendered  valid  by  this 
act  (c). 

{o)  In  Ireland  the  actual  existence  of  a  lease  for  a  year  is  not  required, 
it  is  sofficient  if  the  release  contains  the  nsnal  reference  to  it.  By  the  Irish 
Stat.  9  Oeo.  2,  c.  6,  s.  6,  made  perpetual  by  1  Qeo.  3,  c  3,  after  reciting 
that  it  has  frequently  happened  that  purchasers  for  valuable  oonsidexationa 
nnder  deeds  of  lease  and  release  have  been  prevented  from  recovering  their 
rights  for  wont  of  being  able  to  produce  the  lease  for  a  year,  which  is  often 
lost  or  mislaid,  it  is  enacted,  '*  that  in  all  cases  the  recital  of  a  lease  for  a 
year  in  the  deed  of  release  shall  be  deemed  and  be  taken  to  be  full  md 
sufficient  evidence  of  such  lease."  This  statute  makes  no  alteration  in  the 
law,  and  only  facilitates  the  proof  of  the  lease  for  a  year,  by  making  the 
recital  of  it  equal  to  the  production,  but  it  must  be  recited  to  be  such  as  it 
ought  to  be  if  produced.  The  words  "  in  his  (the  releasee's)  actual  posses- 
sion now  being,  by  virtue  of  a  lease  made  pursuant  to  the  statute,"  were 
held  an  insufficient  recital  of  the  lease  within  this  statute.  The  lands  how- 
ever being  in  lease,  the  release  was  held  to  operate  as  a  grant  of  the  rever- 
sion, from  the  words " demise,  set,  and  to  farm  let,"  notwithstandingtiiere 
was  a  covenant  in  the  instrument  to  make  a  future  grant.  (^Doe  d.  Bume 
T.  Saunders,  1  Fox  &  Smith,  18.  See  1  T.  R.  735;  12  East,  186;  15 
East,  244;  5  T.  B.  163.)  By  the  Irish  stat  1  Geo.  3,  c  3,  it  is  declared, 
that  in  all  cases  of  pleading  deeds  of  lease  and  release,  wherein  it  may  be 
necessary  to  allege  the  bringing  such  deeds  into  court,  it  shall  be  sufficient 
to  allege  the  bringing  into  court  the  deed  of  release,  in  which  the  recital  of 
such  lease  shall  to  all  purposes  whatsoever  be  as  effectual  as  producing  the 
same.  (See  Bolton  v.  Bishop  of  Carlisle,  2  H.  Bl.  262;  Jenkins  t.  JPeaee, 
4  Jur.  850.) 

S.  In  the  construction  of  this  act  the  word  '<  freehold"  shall 
have  not  only  its  usual  signification,  but  shall  extend  to  all  lands 
and  hereditaments  for  the  conveyance  of  which,  if  this  act  had 
not  been  passed,  a  bargain  and  sale  or  lease  for  a  year,  as  well 
as  a  release,  would  have  been  used. 


(     631     ) 


AMENDMENT  OF  THE  LAW  OF  EEAL 
PROPERTY, 

8  &  9  Victoria,  c.  106. 

An  Act  to  amend  the  Law  of  Real  Property  (a). 

[4tU  August,  1M5.] 


Eepbai  op  Statute  7  &  8  Vict.  o.  76. 

Bb  it  enacted  as  follovs  (that  is  to  say) ;  8^91^ 

1.  That  BO  much  of  an  act  passed  in  tho  laat  session  of  parlia-     e.  106,  *. : 

ment,  intitnled  "An  Act  to  simplify  the  Transfer  of  Property,"  

as  enacted  that^  after  the  time  at  which  that  act  ehonld  come  n^^ot  t*^  a 
into  operation,  no  estate  in  land  should  be  created  byway  of  vici.ii.?s.u 
contingent  remainder;  but  that  every  estate  which,  before  that  gon  remiinde: 
time,  would  have  taken  effect  as  a  contingent  remainder  should  JJ^^^j,, 
lake  effect  (if  in  a  will  or  codicil)  as  an  exocutery  devise,  and 
(if  in  a  deed)  as  an  cxecutoiy  estate  of  the  same  nature,  and 
having  the  same  properties,  as  an  executory  devise;  and  that 
contingent  romMnders  existing  under  deeds,  wills  or  instraments 
executed  or  made  before  the  time  when  that  act  should  come 
into  operation,  should  not  fail,  or  be  destroyed  or  barred,  merely 
by  reason  of  the  destruction  or  merger  of  any  preceding  estate, 
or   its   detennination  by  any  other  means   than  the  natural 
effluxion  of  the  time  of  such  preceding  estate,  or  some  event 
on  which  it  was  in  its  creation  limited  to  determine,  shall  be  and 
is  hereby  repealed,  as  from  the  time  of  the  commencement  and 
taking  effect  thereof;  and  that  tlie  residue  of  the  said  act  shall  mdibanMa 
be  and  is  hereby  repealed,  as  from  the  first  day  of  Octeber,  one  "-^^i^!^ 
thousand  eight  bnndrcd  and  forty-five  (b). 

(a)  A  letter  from  Mr.  H.  B.  Ker,  dated  April,  1846,  to  the  Lord  Chan* 
eel  lor,  COD  tai  [IB  ui  explanation  of  the  reasons  npon  vhich  this  act  U  founded, 
and  a  printed  in  Davidson's  Conciie  Precedeati  in  ConTeyancing,  10—19, 
2nd  ed. 
(ft)  See  the  eighth  lecdoa  of  this  act  as  to  contingent  lemaindere. 


Gbakt. 
3.  After  the  said  first  day  of  Octobef,  one  thousand  eight  timIo 
hundred  and  forty-five,  all  corporeal  tenements  and  beredita-  SSuMtoMii" 
ments  shall,  as  regards  the  conveyance  of  the  immediate  free-  utuemiiHit 
hold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  lively  (c)  ;  If,^.'**"' 
and  that  cveiy  deed  which,  by  force  only  of  this  enactment. 
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Bhall  be  effectual  as  a  grant,  shall  be  chargeable  with  the  stamp 
duty  with  which  the  same  deed  would  have  been  chargeable  in 
case  the  same  had  been  a  release,  founded  on  a  lease  or  bar^gain 
and  sale  for  a  year,  and  also  with  the  same  stamp  duty  (exclo- 
sive  of  progressive  duty)  with  which  such  lease  or  bargain  and 
sale  for  a  year  would  have  been  chargeable  {d), 

(0)  The  general  object  of  this  section  is  to  give  to  all  freehold  lands  in 
possession  the  capacity  of  being  transferred  without  any  of  tbose'fomia  or 
solemnities  which  occasion  expense  and  tronble,  but  have  no  essential  oon- 
nexion  with  the  act  of  transfer.    **  A  large  class  of  freehold  hereditameDts 
was  br  the  previons  law,  and  had,  from  the  remotest  antiqaitv,  been  invested 
with  this  capacity,  to  the  extent  of  being  transferable  by  the  obaervance  only 
of  those  forms  or  solemnities  which  are  incladed  in  the  execation  of  an 
ordinary  deed.    The  hereditaments  so  circumstanced  are  technically  said  to 
lie  in  grant,  while  the  hereditaments  to  which  the  law  has  hitherto  denied 
the  capacity  of  being  transferred  by  deed  are  technically  said  to  lie  in 
livery.    It  has  never  been  proposed  that  the  class  of  property  with  which 
this  section  deals  should  be  made  transferable  by  any  mode  leas  formal  than 
a  deed.     We  have  therefore  considered  that  the  most  direct  and  the  most 
simple  means  of  obtaining  the  object  proposed  is,  to  impart  to  eorpcreal 
hereditaments,  that  is,  to  hereditaments  which  lie  in  livery  only,  the  capa- 
city of  being  transferred  by  deed,  by  providing  that,  *  as  regaids  the  con- 
veyance of  the  immediate  freehold  thereof,'  they  'shall  be  deemed  to  lie  in 
grant  as  well  as  in  livery.'    The  effect  of  the  claase  will  be  to  render  a 
reference  to  the  Lease  and  Release  Act  of  the  4  &  5  Vict,  c  21,  unnecessary 
in  the  case  of  corporeal  hereditaments  in  England,  and  to  dispense  with  a 
reference  to  a  recital  of  a  lease  for  a  year  in  the  case  of  corporeal  heredita- 
ments in  Ireland."    ( See  Mr.  Ker's  Letter  to  the  Lord  Chancellor.)    A  re- 
mainder, reversion  and  incorporeal  hereditaments  are  not  the  subjects  of  a 
feoffment,  for  a  feoffment  operates  on  the  possession  which  the  owners  of 
such  estates  had  not  to  convey;  hence  remainders,  reversions  and  incorporeal 
hereditaments  were  said  to  he  in  granty  which  was  the  mode  of  ccmyeyance 
at  the  common  law  of  those  estates  which  did  not  lie  in  livery  or  of  which 
livery  could  not  be  given.    As  to  the  methods  commonly  used  for  con- 
veying corporeal  hereditaments  prior  to  this  act,  see  Williams  on  Beal 
Property,  Chap.  9. 

Bv  the  term  immediate  freehold  is  meant  the  first  of  all  the  estates  of 
freenold ;  for  example,  when  A.  is  tenant  for  life,  remainder  to  B.  for 
life,  in  tail  or  in  fee,  B.  has  an  estate  of  freehold,  l)ut  A.  has  the  Unme- 
diate  freehold.    (1  Preston's  Convey.  48.) 

Although  livery  of  seisin  is  rendered  unnecessary  by  this  section,  the 
colour  given  by  a  plea  claiming  title  to  a  dwelling-house,  in  whidh,  &&, 
under  colour  of  a  certain  charter  of  demise  pretended  to  have  been  made 
thereof,  was  held  not  to  show  a  title  in  the  plaintiff.  (  Wright  v.  Burromghes, 
8  C.  B.  685  ;  4  Dowl.  &  L.  438.) 

(^)  This  provision  as  to  stamp  duties,  so  far  as  the  same  relates  to 
any  deed  or  instrument  bearing  date  after  tlie  10th  day  of  October,  1850, 
is  repealed  by  13  &  14  Vict.  c.  97,  s.  6. 


Feoffmontfl,  par* 
titionii,  ex- 
changes, leuA, 
aMignments  and 
surrendere  re- 
quired (subject  to 
oertaiii  ezoep- 
tlora)  to  be  by 
deed. 


Certain  Acts  to  be  void  unless  by  Deed. 

3.  A  feoffment,  made  afler  the  said  first  daj  of  October,  one 
thousand  eight  hundred  and  forty-five,  other  than  a  feofifment 
made  under  a  custom  by  an  infant,  shall  be  void  at  law,  unless 
evidenced  bj  deed  (c),  and  that  a  partition  and  an  exchange  (f) 
of  any  tenements  or  hereditaments  not  being  copyhold,  and  a 
lease,  required  by  law  to  be  in  writing  (g),  of  any  tenements  or 
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hereditaments,  and  an  assignment  of  a  chattel  interest,  not 
being  copyhold,  in  auj  tenements  or  hereditaments  (A),  and  a 
surrender  in  writing  {%)  of  an  interest  in  any  tenements  or  here- 
ditaments, not  being  a  copyhold  interest,  and  not  being  an  in- 
terest which  might  by  law  have  been  created  without  writing, 
made  after*  the  said  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  shall  also  be  void  at  law,  unless  made 
by  deed :  provided  always,  that  the  said  enactments  so  &r  as 
the  same  relates  to  a  release  {j)  or  a  surrender  shall  not  extend 
to  Ireland. 

(e)  By  the  custom  of  gayelkind  an  infant  on  attaining  the  age  of 
fifteen  years  may  alien  lands  by  feoffment,  livery  of  seisin  hieing  made  in 
person  and  not  by  attorney.    (Robinson  on  Gayelkind,  248 — 250,  8rd  ed.) 

(/ )  At  common  law  coparceners  might  have  made  partition  of  things  Faxtltlon. 
lying  in  livery  or  grant  by  parol  without  deed,  and  tenants  in  common  might 
have  made  partition  of  things  lying  in  livery  by  parol  without  deed,  if  they 
afterwards  perfected  the  partition  by  liveiy  of  seisin.  (Litt  8.  250  ;  Co. 
Litt.  169  a.)  So,  too,  joint  tenants  for  years  might  have  made  partition  by 
parol  withoat  deed.  (Co.  Litt.  187  a.)  Sot  joint  tenants  of  freeholds, 
whether  corporeal  or  incorporeal,  and  tenants  m  common  of  incorporeal 
hereditaments,  conld  not  have  made  partition  without  deed.  (Co.  Litt. 
169  a.)  Since  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  a  writing  was  in  all 
cases  necessar}',  but  a  deed  was  rec[uired  only  in  cases  in  which  it  was  neces- 
sary before  that  statute.  (1  Martm's  Con  v.  by  Davidson,  417, 418;  1  Byth. 
Conv.  by  Jarman,  193.)  As  to  the  partition  of  copyholds,  see  4  &  5  Vict 
c  35,  s.  85.  Jope  v.  Morshead,  6  Beav.  213 ;  DUlo-n  v.  Cojpjfin,  4  Beav. 
217.  n. ;  Bolton  v.  Ward,  4  Hare,  530. 

An  exchange  since  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  must,  if  it  re-  Exchange, 
late  to  land  for  a  larger  interest  than  a  term  of  three  years,  be  in  writing, 
and  if  the  things  whereof  the  exchange  is  made  lie  in  grant,  i.  e,,  if  they 
consist  of  reversions,  rents  or  other  incorporeal  hereditaments,  or  if  they 
lie  in  several  counties,  it  must  be  by  deed.    (Co.  Litt.  61  b.) 

(^)  By  the  Statute  of  Frauds  every  lease  of  corporeal  hereditaments  for  a 
term  exceeding  three  years  from  the  making  thereof  was  required  to  be 
in  writing  (29  Car.  2,  c.  8,  ss.  1,  2) ;  but  as  a  lease  for  years  of  cor- 
poreal hereditaments  might  be  created  by  a  writing  not  under  seal,  ques- 
tions frequently  arose  whether  an  instrument  relating  to  the  creation  of 
such  an  interest  was  an  actual  demise  or  an  agreement  for  a  future  de- 
mise. (See  5  Davidson,  Conv.  7—13,  3rd  ed.)  The  distinctions  upon  this 
subj ect  had  become  very  refined.  (Woodf all's  Landlord  and  Tenant,  118— 
130,  5th  ed. ;  1  Piatt  on  Leases,  579—611.) 

As  regards  incorporeal  hereditaments,  it  was  held  that  an  instrument 
not  under  seal  could  not  operate  as  a  lease.  ( Gardiner  v.  Wilkinton,  2 
B.  &  Ad.  336,  ante,  JO.  139.)  But  where  by  agreement  in  writing  not 
under  seal  the  plaintin  let  to  the  defendant,  at  a  yearly  rent,  the  right  of 
fishing  in  a  certain  river  with  rod  and  line  only,  and  the  defendant  used 
the  fiSiery,  it  was  held,  that  the  plaintiff  might  recover  the  rent  tmder  an 
indebitatus  count  for  the  use  and  occupation  of  the  fishery,  although  it 
was  objected  on  the  authority  of  Bird  v.  Higginton  (6  Ad.  &  E.  83, 
ante,  p.  58),  that  no  interest  passed  by  the  agreement.  {Holford  v. 
JPritchard,  3  Exch.  793.) 

Th^  result  of  the  present  section  is,  that  whatever  be  the  language  of  Besult  of  present 
the  instrument,  if  it  be  not  under  seal,  it  will  operate  only  as  an  agree-  section, 
ment  for  a  lease. 

It  was  once  held  by  the  Court  of  Common  Pleas,  that  the  same  rule  of  Siratton  v.  PtttU, 
construction  must  be  applied  to  instruments  before  and  since  this  act ; 
and  that  in  the  case  of  an  instrument  not  under  seal,  which  before  the  act 
would  have  been  held  to  be  a  lease,  since  the  act  it  was  valid  neither  as  a 
lease  nor  as  an  agreement.  {Stratton  v.  Pettit,  16  C.  B.  420;  24  L.  J.,  C.  P. 
182  }  3  W.  R.  548.) 
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In  RolUuon  t.  X^oa  (  7  U.  &  N.  77),  Bramwell,  B.,  said  «  With  unfeigned, 
respect  for  the  learned  Jhdges  of  the  Court  of  Common  Fleas,  I  hare  alwajs 
thouffht  and  still  think  that  the  case  of  Stratton  t.  Pettit  ( 16  C.  B.  420)  was 
not  nghtly  decided.  We  are  not,  however,  called  upon  to  orermle  \t,  becaoae 
the  present  case  is  distinguishable.  It  seems  to  me  that  in  Stratton  ir. 
Pettit  tiie  oooit  made  this  mistake,  whereas  before  the  8  &  9  Vict  c.  106 
passed,  it  inrolTed  no  moooTemenoe  that  certain  words  should  be  inter- 
preted as  an  actual  demise ;  yet  when  that  statute  passed  and  made  die  sasae 
reasoning  inapplicable,  and  rendered  it  impossible  that  parties  usfaig  words 
of  agreement  snould  hare  intended  to  create  a  lease,  the  court  held  that  the 
same  reasoning  applied  and  that  words  of  mere  agreement  were  words  of 
lease.'' 

An  action  was  brought  on  the  following  agreement  made  in  1861 : — "L. 
agrees  to  let,  and  R.  agrees  to  take  the  wood-mill  with  the  house  and  land 
adjoining  for  the  peri(^of  three  years  from  Ladj-day  then  next  at  the  rent 
of  1 2101.  per  annum.  A  lease  for  the  same  to  be  executed  and  signed  as  soon 
as  possible,  subject  to  the  permission  of  the  landlord  of  the  mill.  Lw  also 
agrees  to  let  and  R.  agrees  to  take  the  mill,  house,  land,  &c,  from  this  date 
up  to  Lady-day  then  next  on  the  same  terms  and  at  the  same  rate  of  rent; 
R.  to  have  the  sole  use  of  the  mill,  house  and  land,  and  all  machinery  and 
utensils  therein  contained.  It  was  held,  that  the  agreement  operated  as  an 
actual  demise  from  its  date  up  to  Lady-day,  and  as  an  agreement  for  a  lease 
from  that  time  for  a  term  of  three  years,  and  consequently  was  not  void 
under  this  section  for  not  being  under  seaL  {Bolkuon  t.  ieon,  7  H.  &  N. 
73  ;  31  L.  J.,  Exch.  96.) 

By  agreement  not  under  seal,  the  plaintiff  agreed  to  let  and  the  defendant 
to  hire  certain  premises  for  seven  years  ;  and  it  was  further  agreed  that  a 
good  and  sufficient  lease,  embodying  the  terms  of  the  agreement,  diould  be 
prepared  at  the  joint  expense  of  the  parties.  In  an  action  for  not  accept- 
ing a  lease,  the  court  decided,  that  the  instrument  was  void  as  a  lease 
under  this  section,  but  that  it  operated  as  an  agreement  with  mutual  pro- 
mises by  the  lessor  to  grant  and  by  the  lessee  to  accept  a  formal  lease  on  a 
future  day.    (Bond  v.  Boiling,  1  Best  &  Sm.  871 ;  9  W.  R.  746.) 

A.  and  B.,  after  this  act  came  into  operation,  executed  a  written  instru- 
ment not  under  seal,  by  which  A.  agreed  to  let  and  B.  to  hire  land  for  a  term 
exceeding  three  years,  at  a  rent  payable  monthly.  B.  entered,  and  it  was 
afterwards  orally  agreed  that  the  rent  should  be  paid  quarterly,  it  was  held, 
that  this  section,  though  rendering  the  lease  void  as  not  being  by  deed,  still 
made  it  void  only  as  a  Tease,  and  did  not  prevent  it  from  indicating  the  terms 
on  which  B.  held  as  tenant  from  year  to  year,  and  that  conseqnentJy  B.'s 
tenancy  migbt  be  determined  during  the  term  by  a  half-year's  notice,  but 
at  the  end  of  the  term  expired  without  notice.  {Tress  v.  Savage,  4  £11.  & 
Bl.  86  )  18  Jur.  680 ;  28  L.  J.,  Q.  B.  389.)  The  court  was  of  opinion  that 
the  party  entering  into  possession  under  such  an  instrument  is  in  the  same 
position  as  that  in  which  he  would  have  been  in  before  the  acts  7  &  8  Vict, 
c.  76  and  8  &  9  Vict.  c.  106.  He  has  not  a  lease  nor  a  tenancy  for  the  three 
^ears  and  a  week,  but  a  tenancy  from  year  to  year,  which,  during  that  time, 
IS  determinable  by  half-a-year's  notice.  If  he  stays  to  the  end.  of  the  time, 
then,  by  the  agreement  of  both  parties,  he  goes  out  without  notice.  (^Ib, 
4a) 

By  writing  not  under  seal,  rigned  by  the  plaintiff  and  the  defendant, 
the  plaintiff  agreed  to  take  of  the  defendant  a  farm  at  a  yearly  rental, 
"  Uie  tenancy  to  commence  from  the  29th  day  of  September  next,"  for  a 
term  of  eight  years,  subject  to  a  lease,  to  be  drawn  up  by  the  defendant. 
It  was  held,  thAt  there  was  no  contract  by  the  defendant  to  give  the  plain- 
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tiff  possession  of  the  fann  on  the  day  named,  for  that  posa^8ffi<m  ^ras  to  be     8  J*  9  Vunt, 
girea  only  on  the  commencement  of  a  tenancy  nnder  alease  for  eight  y«an,     ^.  iqq  h.  $.* 

and  this  agreement  was  roid  as  a  iease  nnder  this  section,  and  that  an  actioa  <-— ^ — 

conld  not  be  maintained  upon  it  against  the  defendant  for  not  delivering 

r  session  to  the  plaintiff.  (^Drury  t.  Maenamara,  6  £11.  &  Bi.  612  ;  1  Jnr., 
S.  1168.) 

In  1861,  A.  became  tenant  to  the  defendant  of  premises  nnder  terms  of  a 
written  agreement  (not  nnder  seal)  for  a  term  of  three  years,  the  rent  pay- 
able quarterly  in  adrance.  A.  occupied  the  premises  for  some  time,  and 
paid  several  qnarters'  rent,  and  the  receipts  giren  to  him  by  the  defendant's 
agent  stated  that  such  payments  were  in  advance,  although  in  fact  A.  never 
paid  the  rent  in  advance :  it  was  held,  that  although  the  agreement  was  void 
under  this  section  as  not  being  under  seal,  still  that  the  receipt  taken  was 
ample  evidence  of  the  tenancv  being  upon  the  terms  of  the  rent  being  pay- 
able quarterly  in  advance.  It  seems  that  the  agreement  itself  might  also 
have  been  referred  to  for  tlie  purpose.  {Lee  v.  Smith,  9  Exch.  662 ;  23 
li.  J.,  Ex.  198.  See  Ueelesiastioal  Comminionen  v.  Merral,  L.  R.,  4 
Ex.  162.) 

Specific  performance  has  been  decreed  in  equity  of  an  agreement  which  gpeoiflo  perform- 
was  void  at  law  as  a  lease.    {Parker  v.  Taetcell,  2  De  G.  &  J.  559,  and  uice  of  instra- 
see  P&yntz  v.  Ibrtune,  27  Beav.  898 ;  Crook  v.  Corporation  of  Seafmrd^  ment  void  at  taw 
L.  R.,  6  Ch.  651.)  ■■  **^ 

This  provision  as  to  leases  does  not  apply  to  agreements  for  the  lease  of 
tolls  under  the  General  Turnpike  Act,  8  Geo.  4,  c.  126,  s.  67.  (^Shepherd 
V.  Bodsman,  18  Q.  B.  816.) 

The  word  *'  release"  in  the  final  proviso  appears  to  be  inserted  by  mistake  Iretand. 
instead  of  "  lease."    It  would  seem,  therefore,  that  this  provision  as  to 
leases  does  not  extend  to  Ireland.    Every  lease  in  Ireland  required  by  law 
to  be  in  writing  must  be  made  by  deed.    (^Oilman  v.  Crowltnf,  7  Ir.  C.  L. 
R.  (N.  S.)  657.) 

By  7  &  8  Vict.  c.  76,  s.  4  (in  force  from  and  after  the  81  st  of  December,  qomb  of  agrae- 
1844,  and  repealed  by  8  &  9  Vict.  c.  106,  from  the  1st  of  October,  1846),  ments  to  let 
it  vms  enacted,  that  no  lease  in  writing  of  any  freehold,  copyhold  or  lease-  ^^^  ^  ^  ®  ^^^* 
hold  Umd  should  be  valid,  unless  the  same  should  be  made  by  deed,  but  ^  '^>  **  ^ 
that  any  agreement  in  writing  to  let  any  such  lands  should  be  valid  and 
take  effect  as  an  agreement  to  execute  a  lease.  By  a  document,  dated  the 
8rd  of  July,  1846,  and  purporting  to  be  a  memorandum  of  agreement  (made 
while  that  section  was  in  force),  M.  agreed  to  let  and  B.  to  take  certain 
rooms  in  a  house  from  the  7th  day  of  uiat  month,  for  the  monthly  rent  of 
36#.,  to  be  paid  every  four  weeks :  it  was  held,  that  it  was  only  an  agree- 
ment to  execute  a  lease.  (^Burton  v.  Bevell,  16  Mees.  &  W.  807.)  An 
agreement  in  writing  not  under  seal,  under  which  the  defendant  had  en- 
tered into  possession,  was  made  in  March,  1846,  and  was  prevented  from 
operating  as  a  lease  b v  7  &  8  Vict  c.  76,  s.  4,  which  came  into  operation 
in  December,  1844 ;  the  court  thought  that  the  stat  8  &  9  Vict  c.  106, 
repealing  so  much  Of  the  former  statute  as  related  to  agreements  from 
October,  1846,  did  not  apply  to  the  a^ement  in  question,  both  because  it 
was  made  at  a  time  in  respect  of  which  the  former  statute  remained  unre- 
pealed, and  also  because  the  nature  of  the  contract  was  fixed  by  the  inten- 
tion of  the  parties  at  the  time  it  was  made.  (Arden  v.  S^iUivan,  19  L.  J., 
Q.  B.  268.) 

(A)  The  Statute  of  Frauds  required  that  all  assignments  of  leases  should  Aaslgnmenti. 
be  by  deed  or  note  in  writing,  signed  by  the  party  assigning  or  his  agent 
(29  Car.  2,  c.  8,  s.  3.) 

In  an  action  for  the  use  and  occupation  of  a  part  of  a  house  from  June 
to  OctobOT,  it  was  proved  that  the  plaintiffs,  beiuff  lessees  from  May  till 
the  18th  December,  let  by  parol  the  premises  to  the  defendant  till  the  latter 
day,  reserving  a  weekly  rent ;  that  the  parties  intended  to  create  the  relation 
of  landlord  and  tenant,  and  to  pass  the  interest  by  lease;  that  the  defendant 
occupied  and  paid  rent  till  June,  and  then  gave  a  week's  notice  to  ouit,  and 
at  ^e  expiration  thereof  returned  the  key,  against  the  will  of  the  plaintiffs, 
and  left  the  premises  vacant,  and  refused  to  pay  any  subsequent  rent. 
Upon  these  facts  the  defendant  objected,  that,  as  the  plaintiffs  intended  to 
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part  with  all  their  interest  in  the  premises,  they  must  be  taken  to  have  in- 
tended an  assignment,  and  that  the  transaction  conid  not  take  effect  as  aa 
assignment,  as  there  was  no  writing  nor  deed,  as  required  by  stat.  29  Car.  2» 
c.  3,  s.  3,  and  stat.  8  &  9  Vict.  c.  106,  s.  3 ;  and  that  therefore  the  defendant 
was  not  liable  beyond  the  time  of  his  actual  occupation.  It  was  held,  that  the 
intention  of  the  parties  at  the  time  of  the  contract  could  be  effected  by 
holding  that  the  interest  passed  by  way  of  lease.  Lord  Denmatif  C.  J., 
obserred:  *'  The  parties  intended  to  contract  the  relation  of  landlord  and 
tenant,  and  to  pass  the  right  of  possession  by  a  parol  lease.  This  they 
were  at  liberty  to  do  by  law,  and  we  therefore  carry  their  lawful  intention 
into  effect.  If  we  were  to  decide  that  the  transaction  was  an  assignment, 
we  should  at  the  same  time  decide  that  it  was  no  assignment,  being  by 
parol  only;  and  we  should  construe  that  which  was  expr^sed  and  intended 
to  be  a  lease  to  be  an  assignment  merely,  at  retpereat^  which  is  against  a 
known  salutary  maxim.  As  important  rights  and  duties  arise  often  from 
assignment  of  terms,  the  law  has  property  provided  that  the  relation  of 
assignor  and  assignee  shall  not  be  contracted,  unless  the  intention  is  proved 
by  deed.  But  in  protecting  against  imperfect  evidence  of  assignment,  there 
was  no  need  to  alter  the  law  of  leasing ;  and  it  appears  to  us  to  remain 
unchanged,  and  we  see  no  inconvenience  in  supporting  as  a  lease  that 
which  was  intended  to  be  so,  although  it  may  pass  all  the  lessor's  interest. 
{Pollock  V.  Stacy,  9  Q.  B.  1035.) 

A.,  to  whom  B.  had  granted  a  lease,  mortgaged  to  C.  all  his  freeholds, 
goods  and  personalty,  except  any  leaseholds  or  any  portion  of  the  term  or 
terms  for  which  such  leaseholds  might  be  holden,  which  C.  by  indorsement 
on  the  deed  should  declare  not  to  be  therein  included.  C.  discovered  sub- 
sequently the  existence  of  the  lease  granted  by  B.,  and  at  once  indorsed 
the  deed  to  the  effect  that  the  lease  was  not  included  in  it :  it  was  held, 
that  C.  could  not  by  such  an  indorsement  defeat  the  righto  of  B.,  a  stranger 
to  the  deed  which  had  previously  accrued.  Kelly ,  C.  B.,  and  Pigott^ 
B.,  held,  that  the  only  operation  of  the  indorsement  was  to  give  C.  an 
equity  to  get  rid  of  the  lease  as  against  A.  Martin,  B.,  considered  that 
the  provisions  of  this  section  did  not  apply,  and  that  C.  could  get  rid  of 
the  lease  by  the  indorsement    {Debenliam  v.  Dighy,  21  W.  R.  359.) 

(i)  The  Statute  of  Frauds  required  that  every  surrender  should  be  by 
deed  or  note  in  writing  duly  signed.  (29  Car.  2,  c.  3,  s.  3.)  This  section 
refers  to  a  surrender  in  mriting,  and  does  not  include  a  surrender  by  opera- 
tion of  law. 

A  surrender  by  deed  is  unnecessary  where  the  former  lessee  is  the  party 
who  tekes  the  new  lease,  as  the  fact  of  his  so  doing  is  evidence  that  the  new 
lease  has  been  accepted  by  him,  and  such  acceptance  operates  as  a  surrender 
in  law ;  but  it  is  not  enough  that  the  lessee  agrees  to  an  act  done  by  the 
reversioner;  and  it  seems  that  a  demise  of  premises  by  the  reversioner  to  a 
stranger,  with  the  consent  of  the  lessee  in  possession,  will  not  amount  to  a 
surrender  by  operation  of  law.  (Lyon  v.  head,  13  Mees.  &  W.  285.)  In 
this  case  Parke,  B.,  observed,  the  term  surrender  by  operation  of  law  is 
applied  to  cases  where  the  owner  of  a  particular  estete  has  been  a  party  to 
some  act,  the  validity  of  which  he  is  by  law  afterwards  estopped  from  dis- 
puting, and  which  would  not  be  valid  if  his  particular  estate  had  continued 
to  exist  There  the  law  treate  the  doing  of  such  act  as  amounting  to  a  sur- 
render. Thus,  if  lessee  for  years  accept  a  new  lease  from  his  lessor,  he  i9 
estopped  from  saying  that  his  lessor  had  not  power  to  make  Uie  new  lease; 
and,  as  the  lessor  could  not  do  this  until  the  prior  lease  had  been  sur- 
rendered, the  law  says  that  the  acceptence  of  such  new  lease  is  of  itself  a 
surrender  of  the  former.  So,  if  there  bo  tenant  for  life,  remainder  to  another 
in  fee,  and  the  remainderman  comes  on  the  land  and  makes  a  feoffment  to 
the  tenant  for  life,  who  accepts  livery  thereon,  the  tenant  for  life  is  thereby 
estopped  from  disputing  the  seisin  in  fee  of  the  remainderman,  and  so  the 
law  says  that  such  acceptance  of  livery  amounts  to  a  surrender  of  his  life 
estete.  Again,  if  tenant  for  years  accepts  from  his  lessor  a  grant  of  a  rent 
issuing  out  of  the  land  and  pavable  during  the  term,  he  is  thereby  estopped 
from  disputing  his  lessor's  nghi  to  grant  the  rent,  and  as  this  could  not  be 


Operation  of  certain  Instruments  Limited. 


OpEBATIOS  of  CERTAIK  INSTRDMENTS  LlUlTED. 


4.  A  feoffment,  made  after  tlie  said  first  day  of  October,  one  r»flmenunotto 
thousand  eight  hundred  and   forty-five,  shall   not  have  any  X^i^chlTn^i;^' 
tortious  operation  {h)  ;  and  that  an  exchange  or  a  partition  of  "■  i«niii<«u  jo^ 
any  tenements  or  hereditaments,  made  by  deed,  executed  after  iI'oD,''orK»'e'uid 
the  said  first  day  of  Octoher,  one  thousand  eight  hundred  and  e™|''»''r  w™»- 
forty-five,  shall  not  imply  any  condition  in  law;  and  that  the 
wonl  "  give"  or  the  word  "  grant,"  in  a  deed  executed  after  the 
same  day,  shall  not  imply  any  covenant  in  law,  in  respect  of 
any  tenements  or  hereditaments  {I),  except  so  far  as  the  word 
"  give"  or  the  word  "  grant"  may,  by  force  of  any  act  of  parlia- 
ment, imply  a  covenant  (m). 

(t)  A  feoffment  hod  the  effect  of  bamDg  or  deatrojing  contingent  ro-  Tortloni  opentian 
maindera  depending  upon  particnlar  estates,    (,Archer'i  oaie,  1  Kcp.  66  b.)  "'  tooBmeiH. 
A  feoffment  also  destroyed  powers  appendant  and  powers  in 


powers  collateral.  A  feoffment  was  tne  onlj  conveysnce  by  wbioh  a  tenant 
for  years,  by  elegit^  stotate  merchant  or  staple  or  a  copyholder,  could  create 
an  estaU  ot  freehold  by  disaeisiQ.  [Co.  LitJ,  49i  2  Sand,  on  Uses,  14,  15.) 
In  consequence  of  the  new  enactnient,a  feoffment  in  fee  simple,  made  by  a 
tenant  for  life,  will  merely  convey  his  life  interest,  and  will  not  be  a  cause  of 
forfeitnrei  and  a  feoffment  by  a  lunatic  or  idiot  wiil  be  void  and  not  merely 
voidable,  as  formerly.  (See  Sbelford  on  Law  of  Lunatics,  835,  336, 2nd  edit,) 

(I)  As  to  the  conditions  implied  on  exchanges  and  partitions,  see  4  Cruise,  Conmnl  Im- 
Dig.  tiLXXXII.c.  6, 20.   Theoperation  of  the  words  "grant"  and  "give"  J""*  •'J'^'J"'^ 
in  creating  an  implied  warranty  ot  title  in  conveyances  of  estates  in  foe     ■""''     *'' 
simple,  in  gifts  in  tail,  in  leases  for  life,  and  in  leases  for  years,  is  fully 
discnsaed  by  Mr.  Bntler  in  his  note  to  Co.  Litt.  361  a.    (See  4  Cmiae, 
Dig.  Ut.  XXXII.  c.  24)  and  see  1  Davidson,  Conv.  TO,  103,  Srd  ed.) 

An  action  of  covenant  will  lie  by  the  lessee  against  the  lessor  npon  the 
word  " demise"  in  a  lease,  that  word  importing  a  covenant  in  law  on  the  "demiH." 
part  of  the  lessor  tbat  he  has  a  good  title,  and  that  the  lessee  shall  qoietly 
enjoy  during  the  tenn,  (^Btimett  v.  Lynch,  5  B.  &  C.  eOU.)  This  case 
was  qualified  by  Hamble  v.  Langtton,  7  M.  &  W.  617,  but  upheld  by  the 
ConrtofEi-ihequer  Chamber,  (  WalkerT.Bartleit,l&C.'B.U5illlathew 
V.  BlaeltmoTe,  1  H.  &  N.  766.)  In  a  contract  for  tlie  demise  of  laud,  a 
promise  of  quiet  enjoyment  during  tbe  term  is  implied  by  law.  (Hall  v. 
City  of  London  BreTcery  CimpaNy(IAmitBd),2  Best  Si  8.  737.')  Although 
the  word  "  demise"  in  a  lease  implies  a  covenant  for  title  and  a  covenant 
tor  quiet  enjoyment^  both  branches  of  such  implied  covenant  arc  restrained 
by  an  express  covenant  for  quiet  enjoyment.  (Line  v.  Stephcaten,  6 
Bing.  S.  C.  183  J  4  Bing.  N.  C.  678;  7  Sc«tt,  09;  6  Scott,  447;  Merrill  v. 
.J¥am»,  i  Tannt,  829;  Hinde  v.  Gray,  1  Man.  Si  Gr.  193 ;  Granger  v. 
Ceilint,  6  Mees.  &  W.  4Q8;  Lettenbury  v.  £raii(,8  Man.  &  0. 210;  Dennett 
v.  ^fAn^iin,L.It.,7Q.B.816.)  Whcreland  is  demised  b^^ro!  without  any 


actual  covenant,  the  law  implies  a  covenant  for  qniet  enjoyment  during  th< 
term,  but  not  a  covenant  for  good  title.  (Bandy  v.  Cartmright,  8  Exch,  BIS, 

Where  the  defendant  execnlcd  a  written  agreement  not  nnder  seal  to  let 
certain  lands  to  the  plaintiff,  it  was  held  that  the  defendant  had  impliedly 
■greed  to  grant  a  valid  lease,    (Stronlu  v.  St.  Join.L.  K„  2  C.  P.  876.) 

The  pluutiff  in  ejectment  on  a  demise  of  the  12th  of  October,  18iH>,  Con 
claimea  nnder  the  following  deed;— "In  consideration  of  the  love  and  "i*™ 
affection  which  I  Lave  towards  mj  son  W.  S.  (the  leAor  of  the  plaintiff). 


638  .^nendmeni  of  the  Law  of  Beat  Property, 

8^9  Viet.     I  haTe  given  and  granted,  and  by  these  presents  do  give  and  grant,  to  the 
0, 106,  «.  4.     said  W.  S.  all  that,"  &c.,  **  and  uiat  the  said  W.  S.  is  to  take  possession  of 

the  same  at  Michaelmas-day  next  (1850).    I  hare  delivered  him,  the  said 

W.  S.,  all  the  premises  absolately  at  Michaelmas-day  next,  without  further 
condition."  It  was  held,  that  supposing  snch  a  deed  to  be  void  as  a  ^rani 
of  the  freehold  in  fntnre,  still,  the  day  named  having  passed,  the  plaintiff 
was  entitled  to  recover,  the  deed  amoanting  to  a  covenant  to  stand  seised 
to  the  use  of  W.  S.  {Doe  d.  Starling  v.  Prince,  16  Jnr.  682;  20  L.  J., 
C.  P.  223.)  The  provision  in  thia  section,  that  "  The  word  <  give'  or  the 
word  '  grant,'  in  a  deed  shall  not  imply  a  covenant  in  law,"  was  held  inap- 
plicable to  the  case.  (lb.) 
ExoepUon  u  to  ( w)  In  the  conveyance  of  lands  to  be  made  by  the  promoters  of  the  un- 
•cuof  pwriiMnent.  aertaking  nnder  the  Lands  Qanses  Consolidation  Act,  or  the  special  aefe» 

the  word  "  grant"  implies  certain  covenants  by  them  for  title,  except  so  far 
as  the  same  shall  be  limited  by  express  words  contained  in  any  snch  con- 
veyance.   (8  &  9  Vict.  c.  18,  s.  132.) 

The  words  **  grant,  bargain  and  sell"  operate  as  covenants  for  title  in 
deeds  of  bargain  and  sale  of  lands  lying  in  the  East  and  North  Ridings  of 
Yorkshire  by  stat  6  Ann.  c.  35,  s.  80 ;  8  Geo.  2,  c.  6,  s.  86. 


Strangers  to  Deeds. 

strangers  maj  6.  Under  an  indenture,  executed  ailer  the  first  day  of  Oc- 

onder  M^inteiu!'^  tober,  One  thousand  eight  hundred  and  forty-five,  an  immediate 
tu^^a^Adeed  estate  or  interest  in  any  tenements  or  hereditaments,  and  the 
an^^lentore  iiiuiu  benefit  of  a  coudltiou  or  covenant,  respecting  any  tenements  or 
take  effect M        hereditaments,  may  be  taken,  although  the  taker  thereof  be  not 

named  a  party  to  the  same  indenture ;  also,  that  a  deed,  exe-< 
cuted  after  the  first  said  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  purporting  to  be  an  indenture,  shall 
have  the  efiect  of  an  indenture,  al though  not  actually  in* 
dented  (n). 

(n)  It  was  necessary  to  name  as  parties  to  aa  indentnreall  peraonswho  are 
intended  to  take  an  immediate  estate  or  benefit  by  it.  (Go.  Litt.  231  a.)  Thia 
rule  did  not  extend  to  remainders,  (Co.  Litt.  281  a,  259  b,)  nor,  it  was  said,  to 
nses  or  the  benefit  of  a  trust  (2  Prest.  Conv.  394.)  A  practical  distinction 
between  an  indenture  and  a  deed  poll  is,  that  no  person  can  take  an  immediate 
estate  or  ben^t  nnder  an  indenture,  unless  he  be  named  as  a  party  to  it; 
but  any  person  can  take  an  immediate  estate  or  benefit  under  a  deed  poll,  in- 
asmuch as  it  is  addressed  to  all  the  world.  (Co.  litt  26  a,  231 ;  Burton's  Real 
Prop.  442,  n. ;  2  Prest  Conv.  894  et  seq.;  1  Martin's  Conv.  324.)  Another 
practical  distinction  between  a  deed  poll  and  an  indenture  is,  that  a  covenant 
entered  into  by  a  deed  poll  with  any  covenantee  named  in  the  deed  is  valid; 
but  a  covenant  in  an  indenture  entered  into  with  a  person  not  a  party  can* 
not  be  sued  on  by  that  person.  ( Oreene  v.  Bbare,  Salk.  197 ;  Berkley 
T.  Hardy,  5  B.  &  C.  353 ;  Lord  Southampton  v.  Browne,  6  B.  &  C.  718.) 
But  a  person  not  a  party  to  a  deed  may  covenant  with  one  who  is,  and  will 
be  bound  by  executing  the  deed.  (Salter  v.  JRdgly,  Carth.  76 ;  2  Prest 
Conv.  415.) 


Alienation  of  Contingent  Interests. 

GoDUngent  and  6.  After  the  first  day  of  October,  one  thousand  eight  hundred 
tratila^M righu  &^^  fortj-five,  a  contingent,  an  executory,  and  a  future  interest, 
of^tg,  made      and  a  possibility  coupled  with  an  interest,  in  any  tenements  or 
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Contingent  Remainders. 

liereditaments  (o)  of  any  tenure,  'whether  the  object  of  the  gift  or 
limitation  of  such  interest  or  possibility  be  or  be  not  ascertained, 
also  a  right  of  entry  {p\  whether  immediate  or  future,  and 
ivhether  vested  or  contingent,  into  or  upon  any  tenements  or 
hereditaments  in  England,  of  any  tenure,  may  be  disposed  of  by 
deed ;  but  that  no  such  disposition  shall,  by  force  only  of  this 
act,  defeat  or  enlarge  an  estate  tail,  and  that  every  such  dis- 
position by  a  married  woman  shall  be  made  conformably  to  the 
provisions,  relative  to  dispositions  by  married  women,  of  an  act 
passed  in  the  third  and  fourth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  "  An  Act  for  the 
Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution  of 
more  simple  Modes  of  Assurance"  {q\  or,  in  Ireland,  of  an  act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  said  late 
Majesty,  intituled  ''An  Act  for  the  Abolition  of  Fines  and 
Hecoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Assurance,  in  Ireland." 

{o)  The  alienation  of  interests  of  this  description  nnder  the  law  as  it 
existed  previonsly  to  the  abolition  of  fines  and  recoveries,  has  been  already 
considered.  (See  antCf  pp.  325—327.)  As  to  alienation  of  supposed  rights, 
se^  32  Hen.  8,  c.  9 ;  Doe  d.  Williams  v.  Evans,  1  C.  B.  717,  and  the  cases 
there  cited. 

(^)  It  was  said  by  Mattle,  J,,  *^  that  this  does  not  mean  a  right  of  entry 
for  a  forfeiture,  but  the  right  of  entry  in  the  natnre  of  an  estate  or  interest, 
that  is,  where  a  person  by  lapse  of  time  has  lost  everythiDg  except  his  right 
of  entry."  iHunt  v.  Remnant,  9  Exch.  640.)  Pollock^  C.  B.,  said, "  This 
section  does  not  relate  to  a  rieht  to  repossess  or  re-enter  for  a  condition 
broken,  but  only  to  an  original  right  where  tiiere  has  been  a  disseisin,  or 
where  the  party  has  a  right  to  recover  lands,  and  his  right  of  entry,  and 
nothing  bat  that,  remains."    (^Hunt  v.  Bishop,  8  Exch.  680.) 

(S)  See  ante,  pp.  368—399, 
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Disclaimer  by  Married  Women. 

7.  After  the  first  day  of  October,  one  thousand  eight  hundred  Capacity  of  mar- 
aud forty-five,  an  estate  or  interest  in  any  tenements  or  here-  todilSiSm^ee. 
ditaments  in  England,  of  any  tenure,  may  be  disclaimed  by  a  tates  or  interests 
married  woman  by  deed ;  and  that  every  such  disclaimer  shall  to  England.  " 
be  made  confoimably  to  the  said  provisions  of  the  said  Act  for 
the  Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution 
of  more  simple  Modes  of  Assurance  (r). 

(r)  See  ante,  p.  871. 


Contingent  Remainders. 

8.  A  contingent  remainder,  existing  at  any  time  after  the  contingent  r«. 

thirty-first  day  of  December,  one  thousand  eight  hundred  and  J^SJ^S!^ 

forty-four,  shall  be,  and,  if  created  before  the  passing  of  this  sist  December, 

act,  shall  be  deemed  to  have  been,  cajpable  of  taking  efiect,  JJSiuSe'iwhfw 

notwithstanding  the  determination,  by  forfeiture,  surrender  or  ^  '^  preceding 
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Amendment  of  the  Law  of  Real  Property. 

merger,  of  any  preceding  estate  of  freehold,  in  the  same  manner, 
in  all  respects,  as  if  sach  determination  had  not  happened  («). 

{$)  This  section  of  the  act  does  not  alter  the  rales  of  law  as  to  the  creation 
of  conting^ent  remainders.  (See  2  Bl.  Comm.  164, 170 ;  Watk.  on  Conr.  tit. 
Remainder.^  In  consequence  of  the  rule  that  a  remainder  mnst  rest  in  the 
gprantee  dnnng  the  existence  of  the  particnlar  estate,  or  the  very  instant  it 
determines,  contingent  remainders  might  he  defeated,  by  destroying  or  de- 
termining the  particular  estate  on  which  tiiej  depend,  before  the  contingency 
happens  whereby  they  become  vested.  (1  Real  Prop.  Rep.  66, 135.)  Tliere- 
fore,  when  there  was  tenant  for  life,  with  divers  remainders  in  contingency, 
he  might  not  only  by  his  death,  bat  by  alienation,  surrender,  or  other  methods, 
destroy  and  determine  his  own  life  estate  before  any  of  those  remainders 
vest ;  the  consequence  of  which  was,  that  he  utterly  defeated  them  all.  As, 
if  there  were  tenant  for  life,  with  remainder  to  his  eldest  son  unborn  in  tail, 
and  the  tenant  for  life,  before  any  son  was  bom,  surrendered  his  life  estate,  he 
by  that  means  defeated  the  remainder  in  tail  to  his  son  :  for  his  son  not  being 
in  esse  when  the  particular  estate  determined,  the  remainder  could  not  then 
vest ;  and,  as  it  could  not  vest  then  by  the  rules  of  law  it  never  could  vest 
at  all.  In  these  cases,  therefore,  it  was  necessary  to  have  trustees  appointed 
to  preserve  the  contingent  remainders ;  in  whom  there  is  vested  an  estate 
in  remainder  for  the  life  of  the  tenant  for  life,  to  commence  when  his  estate 
determines.  If,  therefore,  his  estate  for  life  determines  otherwise  than  by 
his  death,  the  estate  of  the  trustees,  for  the  residue  of  his  natural  life,  wiU 
then  take  effect,  and  become  a  particular  estate  in  possession,  sufBcient  to 
support  the  remainders  depending  in  contingrency.  (2  Black.  Com.  171.) 
The  above  clause  will  supersede  the  necessity  of  a  limitation  of  estates  to 
trustees  during  the  life  of  the  tenant  for  life,  to  support  the  contingent 
remainders  expectant  upon  the  determination  of  the  Ufe  estate  by  forfeiture, 
surrender  or  merger. 

See  Egerton  v.  Mastepy  3  C.  B.,  N.  S.  338 ;  8  Jur.,  N.  S.  1325 ;  27  L.  J., 
C.  P.  10,  as  to  the  destruction  of  a  contingent  remainder  by  merger. 

The  act  only  applies  to  the  three  cases  of  forfeiture,  surrender  or  merger. 
If  at  the  time  when  the  particular  estate  would  naturally  have  expired,  the 
contingent  remainder  be  not  ready  to  come  into  immediate  possession,  it  will 
still  fiul  as  before.    (Williams's  Real  Prop.  261,  7th  ed.) 

Contingent  remainders  of  copyholds  were  never  liable  to  destruction  by 
the  sudden  determination  of  the  particular  estate  on  which  they  depend. 
But  there  is  no  distinction  between  freeholds  and  copyholds  in  those  cases 
where  the  particular  estate  expires  naturally  and  regularly  before  (he  hap- 
pening of  the  contingency.  (Scriven  on  Copyholds,  281,  5th  ed.)  Quasi 
contingent  remainders  in  copyholds  were  protected  from  destruction  by  the 
estate  of  the  lord  of  the  manor.    {PickersgiU  v.  Chrey,  30  Beav.  352.) 


Reversion  expectant  on  Lease. 

When  the  rever-        9.  When  the  reversion  expectant  on  a  lease,  made  either 

g^e^e  n«a  eJi.   heforc  or  after  the  passing  of  this  act,  of  any  tenements  or  here- 

tate  to  be  deemed  ditament,  of  anv  tcnuro,  shall,  after  the  said  first  day  of  Oc- 

tober,  one  thousand  eight  hundred  and  forty-five,  be  surrendered 

or  merge,  the  estate  which  shall  for  the  time  being  confer  as 

against  the  tenant  under  the  same  lease  the  next  vested  right  to 

the  same  tenements  or  hereditaments,  shall,  to  the  extent  and 

for  the  purpose  of  preserving  such  incidents  to,  and  obligations 

on,  the  same  reversion,  as,  but  for  the  surrender  or  merger 

thereof,  would  have  subsisted,  be  deemed   the  reversion  ex* 

pectant  on  the  same  lease  (^), 

(f )  This  section  of  the  act  is  retrospective  in  its  operation.    (  Upton  v. 
Townend,  17  C.  B.  642.) 
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It  sometimes  happened,  where  the  immediate  reyersion  on  a  lease  is  a  tenn,      8^9  Vict. 
or  other  particular  estate,  that  it  becomes  merged  in  some  other  estate  in  the      e.  106,  «.  9. 

same  land;  and,  where  that  is  the  case,  not  only  the  benefit  of  the  covenants,  

bat  the  rent  and  all  remedies  for  it,  are  lost.  ( 3  Real  Prop.  B.  49.)  The 
object  of  this  section  is  to  prevent  such  consequence,  and  to  preserve  cove- 
nants of,  and  remedies  against  a  lessee,  and  the  obligations  on  the  lessor 
which  are  incident  to  the  immediate  reversion.  (  Webb  v.  Russell^  8  T.  R. 
678;  Wootley  v.  Gregory,  2  Yo,  &  J.  636;  Burton,  v.  Barclay,  7  Bing.  745; 
Thorne  v.  Wooloombe,  8  B.  &  Ad.  686;  2  Piatt  on  Leases,  893—899.) 

10.  This  act  shall  not  extend  to  Scotland.      ,  Act  not  to  rxtend 

to  Scutiaiid. 


S.  T  T 


(    ^2    ) 


SATISFIED    TERMS. 

8  &  9  Victoria,  a  112. 

An  Act  to  render  the  Assignment  of  Satisfied  Terms 

sary.  [8th  Augast,  184^ J 


e.  112, «.  1. 


On  Slut  T>eoem-> 
ber,  IMA.  ntinfled 
terms  of  yean  at- 
teiidant  on  in- 
heritance, kc  of 
land,  to  cease,  ex> 
oept,  kc 


Terms  attendant  on  318t  December,  1845. 

Whereas  the  assignment  of  satisfied  terms  has  been  foand  to 
be  attended  with  great  difficulty,  delay  and  expense,  and  to 
operate  in  many  cases  to  the  prejudice  of  the  persons  justly 
entitled  to  the  lands  to  which  they  relate:  be  it  therefore  enacted, 
that  every  satisfied  term  of  years  which,  either  by  express  de- 
claration or  by  construction  of  law,  shall  upon  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  forty-five; 
bo  attendant  upon  the  inheritance  or  reversion  of  any  lands  (a), 
shall  on  that  day  absolutely  cease  and  determine  as  to  the 
land  upon  the  inheritance  or  reversion  whereof  such  term  shall 
be  attendant  as  aforesaid,  except  that  every  such  term  of  years 
which  shall  bo  so  attendant  as  aforesaid  by  express  declaration, 
although  hereby  made  to  cease  and  determine,  shall  afford  to 
every  person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim  and  demand  as  it  would 
have  afforded  to  him  if  it  had  continued  to  subsist,  but  had  not 
been  assigned  or  dealt  with,  afler  the  said  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  forty-five,  and  shall 
for  the  purpose  of  such  protection  be  considered  in  every  court 
of  law  and  of  equity  to  be  a  subsisting  term  (6). 

(a)  Allasion  has  already  been  made  to  the  doctrine  of  attendant  tenna 
of  years  assig^ied  to  attend  the  inheritance.  (^Ante,  p.  421.)  The  subject 
is  tally  explained  in  the  Second  Report  of  the  Real  Prop.  Comm.  pp.  7—14; 
and  see  Williams,  Real  Prop.  883—387,  7th  ed. 

As  to  the  nature  of  attendant  terms,  see  Sagd.  V.  &  P.  616  (Hth  ed.) : 
and  as  to  the  merger,  cesser  by  proviso,  or  presnmption  of  the  sorrender  of 
a  terra,  see  Id.  617—621. 

The  resalt  of  this  section  is  that  all  satisfied  terms,  which  were  attendant 
on  the  Slst  Dec  1846,  ceased  and  determined  on  that  day.  The  points  to 
be  determined  are,  (1)  whether  the  term  was  on  the  Slst  Dec.  1845, 
*' satisfied ;*'  and  (2)  was  also  on  the  same  day  "attendant  upon  tiie 
inheritance  or  reversion."    (Davidson,  Cone.  Prec  88,  7th  ed.) 

As  to  when  a  term  is  "  satisfied"'  generally,  see  Davidson,  Cone.  Prec.38, 
and  note.  A  term  does  not  become  satisfied  within  this  act,  except  the 
beneficial  interest  in  the  whole  charge  secured  by  the  term,  and  the  bene- 
ficial interest  in  the  whole  estate  are  united  and  merged  in  one  person. 
(Per  Jamet,  L.  J.,  Anderson  v.  Pignet,  L.  R.,  8  Ch.  189.) 

As  to  terms  attendant  by  implication  or  construction  of  law,  see  Sogd. 
V.  &  P.  625;  Belaney  y.  Belaney,  L.  R.,  2  Oi.  138. 
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The  intention  of  this  act  was  that  all  mere  dry  satisfied  terms  shoald  8  i*  9  M^t, 

merge,  bat  not  terms  assigned  or  agreed  to  be  -assigned  as  a  protection  to  c.  112  t.\, 
a  mortgagee  or  pnrchaser.    Therefore,  where  a  term  was  outstanding  in 


trast  for  a  mortgagor,  and  by  the  mortgage  deed,  which  was  dated  before  ^^^^  °nder  the 
the  act,  it  was  agreed  that  this  term  shoald  be  assigned  to  another  person  ^erTheld  **  tto 
as  Imstee  for  the  mortgagee  to  secure  the  mortgage  debt  and  interest,  but  bave  (4ased.^ 
the  deed  of  assignment  was  never  executed,  it  was  held  that  the  term  did 
not  merge  under  the  act.    {Sham  y.Johnsonf  1  Dr.  &  Sm.  412;  7  Jar., 
N.  S.  1005.) 

A  lessor,  who  was  married  in  1832,  created  a  term  by  way  of  mortgage  in 
the  lands  comprised  in  his  lease,  which  ultimately  became  vested  in  a 
trustee  for  a  mortgagee.  The  leasee  subsequently  acquired  the  fee,  and 
then  became  bankrupt  Afterwards,  by  a  deed  made  between  the  assignees 
in  bankruptcy,  the  mortgagor  and  the  mortgagee,  in  consideration  of  the 
release  by  the  latter  of  his  mortgage  debt,  the  fee  simple  was  conveyed  to 
the  mortgagee  freed  and  discharged  from  all  equity  of  redemption.  The 
wife  of  the  mortgagor  was  joined  as  a  party  to  the  deed  for  the  purpose  of 
releasing  her  right  to  dower:  but  she  refused  to  execute  it,  and  after  her 
hoshand's  death,  she  filed  her  bill  to  enforce  her  risht  to  dower.  It  was 
held,  that  as  the  widow  had  not  executed  the  deed,  the  term  was  not  satis- 
fied within  the  meaning  of  sect  2,  and  that  it  protected  the^  mortgagee 
against  her  olaim  to  dower.    (^Ajidertan  v.  Pignet^  L.  R.,  8  Qti.  180.) 

In  1838,  Mary  Humphreys,  seised  in  fee,  mortgaged  premises  for  1,000 
years  to  Davies.  In  1839,  she  conveyed  the  fee,  subject  to  the  mortgage 
term,  to  her  daughter,  the  wife  of  the  defendant;  this  conveyance  was 
unknown  to  the  parties  to  the  subsequent  deeds.  In  1842,  Mary  Hum- 
phreys mortgaged  the  premises  in  fee  to  Minshall,  and  in  1844  conveyed 
the  equity  of  redemption  to  Clay,  who  agreed  to  sell  a  moiety  of  the  pre- 
mises to  Meredith  Humphreys.  The  executors  of  Davies  called  in  his 
mortgage  money,  which  was  advanced  by  John  Thompson,  together  with 
further  sums  for  Clay  and  Meredith  Humphreys.  And  in  October,  1844,  the 
executors  of  Davies  assigned  the  term  oi  1,000  years  to  John  Thompson, 
with  a  proviso  that  if  Clay  and  Meredith  Humphreys  paid  the  monevs 
advanced,  together  with  interest,  on  a  certain  day,  Jonn  Thompson  would 
assign  the  term  as  Clay  and  Meredith  Humphreys  shoald  direct  or  appoint. 
For  further  assurance  Minshall,  and  Clay  and  Meredith  Humphreys,  con- 
veyed the  fee  to  Richard  Thompson  in  trust  for  sale,  or  to  reoonvey  to 
Clay  and  Meredith  Humphreys  on  payment  of  the  mortgage  money.  In 
1847,  part  of  the  premises  being  required  for  a  railway.  Clay  received  the 

Sturchase-money  from  the  company,  and  therewith  paid  off  the  mortgagees. 
Sjcctment  was  brought  on  the  demise  of  J.  Thompson  against  the  person 
claiming  under  the  conveyance  of  1839:  it  was  held,  that  the  term  had  not 
determined  under  the  act,  and  that  the  plaintiff  was  entitled  to  recover. 
{Doe  d.  Clay  v.  Jonet,  13  Q.  B.  774;  18  L.  J.,  Q.  B.  260.)  Patteton,  J., 
observed,  '*  Jt  is  not  necessary  to  decide  whether  the  defendants  claiming 
to  have  the  fee  can  maintain  that  this  is  a  satisfied  term,  the  satisfaction  of 
the  mortgages  having  been  made  not  by  him,  but  by  Clay,  under  a  mistaken 
belief  that  the  equity  of  redemption  in  fee  had  been  conveyed  to  himself, 
because  we  are  of  opmion  that  this  term  is  not  within  either  of  the  alterna- 
tives in  the  statute  for  determining  terms.  It  is  not  attendant  on  the  in- 
heritance by  express  declaration,  there  bein^  no  such  declaration;  neither 
is  it  by  construction  of  law,  for  the  trust  is  expressly  declared  to  be  for 
Clay  and  Humphreys,  who  have  not  the  inheritance;  and  although  they 
were  supposed  to  be  entitled  thereto  when  the  deed  was  executed,  that  sup- 
position is  now  proved  to  have  been  founded  on  a  mistake.  That  mistaken 
supposition  has  no  effect  upon  the  express  words  of  the  iastrument."  {Ih.) 
Loi^  St.  Leonards  observes,  that  if  the  payment  of  the  mortgage  debt 
conld  have  been  considered  as  made  by  Clay  and  Humphreys  out  of  their 
own  money,  the  term  should  not  have  been  treated  as  satisfied,  and  the 
case  might  have  been  decided  in  favour  of  the  plaintiff  on  that  gronnd. 
But  that  it  would  be  difficult  to  support  the  decision  if  Clay  and  Hum- 
phreys were  not  to  be  considered  as  having  paid  off  the  mortprage. 
(R.  ?.  Stat  280, 2nd  cd.)    The  decision  has  Imjcu  disapproved  by  Mr.  Dart 
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8^9  Vict, 
e.  112, «.  1. 

Cases  in  which 
terms  were  held 
to  have  ceased. 


The  exception  In 
the  section : 
nature  of  the 
protection. 


Satisfied  Terms, 

(Y.  &  P.  467, 4tb  ed.)»  bat  see  the  observations  of  Lord  Selbarne  (^Anderson 
Y.  Pignet,  L.  R.,  8  Ch.  189. 

In  Doe  d.  Hall  t.  Mofilsdale  (16  Mees.  &  W.  689,  ante,  p.  194),  it  was 
contended  that  an  outstanding  term,  although  for  some  parpoees  destroyed 
hy  the  above  statate,  was  still  to  remain  as  a  protection  against  actions  and 
claims  at  law.  The  defendant  was  the  party  in  possession,  and  required 
the  protection  of  the  term.  The  court  held  that,  under  the  circumstances^ 
the  ejectment  was  barred,  and  that  it  was  therefore  unnecessary  to  consider 
the  effect  of  the  term.  But  the  court  had  no  doubt  that  the  term  was  to  be 
deemed  to  have  absolutely  ceased  and  determined  under  the  act  on  the  3 1st 
December,  1846,  and  consequently  would  have  afforded  no  defence  to  the 
action  of  ejectment. 

In  1829,  A.  died  seised  in  fee  of  lands,  of  which  his  eldest  son  B.  was  his 
tenant.  On  his  death  B.,  supposing  him  to  have  died  intestate,  entered  on 
the  lands,  claiming  them  as  heir  at  law,  and  in  1830  mortgaged  them  in 
fee,  and  levied  a  fine  to  confirm  the  mortgage ;  and  at  the  same  time  an  out- 
standing term  of  600  years  was  by  his  direction  assigned  to  a  trustee  for 
the  mortgagee.  In  1836,  B.  sold  the  estate  to  the  defendant,  who  paid  off 
the  mortgage ;  the  legal  estate  in  fee  and  the  equity  of  redemption  were 
conveyed  to  the  defendant,  and  the  term  was  assigned  to  a  trustee  for  him 
to  attend  the  inheritance.  In  1846  it  was  discovered  that  A.  had  executed 
a  will,  whereby  he  devised  the  lands  in  fee  to  his  second  son,  who  thereupon 
brought  ejectment  to  recover  the  estate  from  the  defendant,  and  laid  a 
demise  in  the  name  of  the  trustee,  to  whom  the  term  was  assigned  in  1835 : 
it  was  held,  first,  that  B.  had  a  sufficient  estate  to  make  him  a  good  connsor 
of  the  fine ;  secondly,  that  by  the  operation  of  this  statute  the  term  had 
absolutely  determined,  and  that  the  plaintiff  could  not  recover  upon  the 
demise  laid  in  the  name  of  the  trustee.  (^Doe  d.  Cadwdlader  v.  Price,  16 
Mees.  &  W.  603.)  On  the  question  as  to  what  had  become  of  the  satisfied 
term  under  the  1st  section  of  the  statute  8  &  9  Vict.  c.  112,  Parke,  B , 
observed,  ''As  the  plaintiff  has  in  his  declaration  a  demise  by  a  tmstee 
of  the  term,  added  to  that  of  the  real  claimant  of  the  property,  we  must 
decide  whether  that  satisfied  term  did  or  did  not  continue  after  the  31  st 
December,  1846;  and  in  order  to  do  this,  we  must  also  determine  whether 
the  party  claiming  the  protectioa  of  the  term  was  really  entitled  to  that 
protection  against  an  incumbrance ;  and  as  that  is  a  question  of  equity,  we 
have  thrown  on  us  the  duty  of  a  court  of  equity  without  adequate  machinery. 
Such,  however,  is  the  operation  of  the  act,  and  we  must  ti^erefore  decide 
whether  the  defendant,  who  was  in  possession,  wanted  the  protection  of 
this  term.  Now  as  we  have  already  held  that  he  did  not,  seeing  that  he 
had  the  legal  estate  wholly  independent  of  the  term,  his  case  does  not  fall 
within  the  latter  part  of  the  Ist  section  of  the  statute;  but  it  falls  within 
the  former  part  of  it,  the  effect  of  which  is,  that  the  term  actually  ceased 
and  determmed  by  the  operation  of  the  act  on  the  3l8t  of  December,  1845, 
and  consequently  the  plaintiff  cannot  recover  on  the  demise  of  the  tmstee 
of  the  term.  If  it  had  turned  out  that  the  defendant  wanted  the  protection 
of  the  term,  on  the  ground  that  he  was  a  purchaser  for  valuable  considers* 
tion,  it  would  be  necessary  for  us  to  determine  what  course  he  ought  to 
take ;  probably  it  would  be  necessary  for  him  to  apply  to  a  court  of  equity, 
or  to  apply  to  this  court  to  strike  out  of  the  declaration  the  demise  in  the 
name  of  the  trustee ;  but  as  he  does  not  want  the  protection  of  the  term,  it 
has  absolutely  ceased  and  determined  on  the  31st  December,  1845.  The 
defendant  is  therefore  entitled  to  a  verdict  on  all  the  demises."  (/(.  613, 
614.) 

(()  "The  object  of  the  act  appears  to  be  to  merge  all  attendant  terms,  but 
to  preserve  to  the  persons  entitled  the  protection  which  a  term  would  have 
afforded  to  them,  where,  upon  the  31st  December,  1846,  it  was  attendant  by 
express  declaration.  But  even  this  is  a  limited  protection ;  for  it  gives  not 
such  protection  as  a  further  assignment  of  it  for  a  purchaser  would  confer, 
but  such  protection  as  it  would  have  afforded  if  it  had  continued  to  subsist 
but  had  not  been  assigned  or  dealt  with  after  the  31st  December,  1845. 
This  protection  will  of  course  extend  to  a  new  purchaser,  although  the  term 
assigned  to  attend  was  left  undisturbed."    (Sugd.  V.  &  P.  497,  14th  ed. ; 
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:Preer  v.  Bene,  4  De  G.,  M.  &  G.  495 ;   see  also  Sngd.  V.  &  P.  623,  624,      8  ^J"  9  Vict, 
14th  ed.,  as  ix>  the  nature  of  the  protection  afforded  bj  an  attendant  term.)      e,  112,  «.  1. 

The  proper  waj  of  testing  the  right  of  a  person  to  the  protection  of  such  "" - 

a  term  is  to  consider  ivhether,  if  the  act  had  not  been  passed,  equity  would 
restrain  him  from  setting  up  the  term.  (Cottrell  v.  Hughe$,  15  C.  B.  532.) 
C.  being,  under  a  deed  of  settlement  of  1813,  tenant  for  life,  with  remainder 
to  such  of  his  children  as  he  should  appoint,  but  coTenanting  that  he  was 
seised  in  fee,  sold  the  estate  in  1840  to  the  defendant,  who  had  no  notice  of 
the  settlement,  and  the  residue  of  two  terms,  each  of  1,000  years,  was 
assigned  by  the  personal  representatives  of  H.  to  a  trustee  for  the  defendant 
to  attend  the  inheritance.  These  terms  had  originally  been  created  for 
mortgage  purposes,  and  in  1773,  the  mortgage  debt  having  been  satisfied, 
were  assigned  to  H.  in  trust  to  attend  the  inheritance  for  t£e  benefit  of  the 
then  owner  in  fee.  The  estate  had  been  settled  in  1778,  and  had  also  been 
mortgaged  in  1836  and  the  three  following  years,  but  in  none  of  the  deeds, 
nor  in  the  settlement  of  1813,  was  any  notice  taken  of  the  outstanding 
terms.  In  1844,  C.  duly  exercised  bis  power  of  appointment,  limiting  the 
estate  after  his  death  (which  took  place  in  1853)  to  the  plaintiff,  his  eldest 
son,  in  fee.  In  an  action  of  ejectment,  a  verdict  having  been  taken  for  the 
plaintiff,  subject  to  a  case  disclosing  these  facts :  it  was  held,  that,  as  the 
terms  were,  on  the  81st  December,  1845,  attendant  on  the  inheritance  by 
express  declaration,  and  would,  if  subsisting,  have  afforded  to  the  defen- 
dant such  protection  against  the  settlement  of  1813  as  a  court  of  equity 
would  not  have  restrained  him  from  setting  up  in  a  court  of  law,  they  were 
within  the  exception  of  this  section,  and  must  be  considered  as  subsisting 
terms.    (/6.) 

A  term  of  500  years  having  been  created  in  1738  as  a  security  for  por- 
tions for  younger  children,  and  to  attend  the  inheritance,  was  afterwards 
assigned  by  the  tenant  for  life,  under  a  settlement  made  in  1784,  to  a  trustee 
as  a  security  for  lOOZ.  advanced  by  W.,  and  to  attend  the  inheritance.  W. 
and  the  tenant  for  life  afterwards  conveyed  the  term  to  M.,  in  trust  for  S., 
with  a  declaration  of  trust  for  certain  parties :  it  was  held,  that  such  parties, 
having  had  notice  that  the  object  of  the  term  was  satisfied,  could  not  set  up 
against  the  parties  claiming  under  the  settlement  of  1784,  the  term  which 
had  been  assigned  to  W.  by  a  person  who  had  no  right  to  deal  with  it 
except  to  the  extent  of  his  own  interest.  ( Plant  v.  Taylor,  7  H.  &  N.  21 1 ; 
8  Jur.,  N.  S.  140 ;  31  Law  J..  Exch.  289.) 

A.,  who  had  married  in  1832,  purchased  an  estate  in  1837,  subject  to  a 
satisfied  term,  of  which  he  procured  an  assignment  to  a  trustee  for  himself. 
He  afterwards  executed  three  mortgages,  in  each  of  which  he  covenanted 
that  the  lands  were  free  from  dower ;  and  on  the  occasion  of  the  first  mort- 
gage the  deed  of  assignment  of  the  term  was  delivered  to  the  solicitor  for 
Uie  mortgagee,  but  it  did  not  clearly  appear  that  he  retained  the  exclusive 
possession  of  it.  It  was  held  that,  notwithstanding  the  saving  in  this 
statute,  the  term  had  ceased  by  the  operation  of  this  act,  and  that  the  mort- 
gagees were  not  entitled  to  its  protection  against  A.'s  wife's  right  of  dower. 
{In  re  SleemaUy  4  Ir.  Ch.  R.  663 ;  Corry  v.  Cremomey  12  Ir.  Ch.  R.  136.) 

In  Bast  V.  Wellsted,  12  Jnr.  347,  a  question  was  raised,  but  not  decided, 
as  to  the  protection  against  dower  by  a  term  since  the  above  act. 

A  term  assigned  to  attend  the  inheritance  will  not  be  presumed  to  have  PresamioR  »or 
been  surrendered,  unless  there  has  been  a  dealing  with  the  estate  in  such  a  reoAer  of  terms, 
manner  as  reasonable  men  would  not  have  dealt  with  it  unless  the  term  had 
been  put  an  end  to.  (  Garrard  v.  T»ck,  13  Jur.  871 ;  18  Law  J.,  C.  P.  338 ; 
8  C.  B.  231.)  Therefore,  where  the  owner  of  the  estate,  which  is  subject  to 
such  attendant  term,  devised  it  without  referring  to  the  term,  and  the  de- 
visee mortgaged  it  with  notice  of  the  term,  but  without  the  mortgagee 
taking  any  assignment  of  the  term,  and  the  devisee  afterwards  conveyed 
the  estate  to  trustees  for  sale,  it  was  held,  that  there  had  not  been  such  a 
dealing  with  the  estate  as  to  induce  the  court  to  presume  a  surrender  of  the 
term.  (74. )  As  to  presuming  the  surrender  of  terms,  see  also  Cottrell  v. 
Hvghety  15  C.  B.  532  (where  the  decision  in  Doe  d.  Put  land  v.  Hilder, 
2  B.  &  Aid.  782,  was  doubted);  Doe  v.  Langdon,  12  Q.  B.  711 ;  Hele  v. 
Lord  Bexley,  17  Beav.  28;  Sugd.  V.  &  P.,  Appendix  26  (11th  cd.). 
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Satisfied  Terms^ 


8^9  rtct. 
e.  112,  «.  2. 

8Atl»fl4Hl  tenns 
now  •utNit!itlii](, 
&o.  tr>  cca<«e  on 
beoumiriir  allottd- 
ftitt  upon  tnliorlt- 
aiioe,  4(0.  of  lauds. 


CoiutracUon  of 
■cu 


Not  to  extond  to 
Sootland. 


Terms  satisfied  afteb  31st  December  1845. 

2.  Everj  term  of  years  now  subsisting  or  hereafter  to  be 
created,  becoming  satisfied  after  the  said  thir^-first  daj  of 
December,  one  thousand  eight  hundred  and  fbrtj^five»  and 
wliich,  either  bj  express  declaration  or  bj  construction  of  law, 
shall  after  that  day  become  attendant  upon  the  inheritance  or 
reversion  of  anj  lands,  shall  immediately  upon  the  same  be- 
coming so  attendant  absolutely  cease  and  determine  as  to  the 
land  upon  the  inheritance  or  reversion  whereof  such  term  shall 
become  attendant  as  aforesaid  (c). 

{e)  See  AiUenon  y.  Pignet,  L.  B.,  8  Ch.  180,  ante^  p. 643,  and  the  note 

to  the  preceding  section. 

3.  In  the  construction  and  for  the  purposes  of  this  act,  unless 
there  be  something  in  the  subject  or  context  repugnant  to  such 
construction,  the  word  "  lands"  shall  extend  to  all  freehold  tene- 
ments and  hereditaments,  whether  corporeal  or  incorporeal,  and 
to  all  such  customary  land  as  will  pass  by  deed,  or  deed  and 
admittance,  and  not  by  surrender,  or  any  undivided  part  or  share 
thereof  respectively ;  and  every  word  importing  the  singolar 
number  only  shall  extend  and  be  applied-  to  several  persons  or 
things  as  well  as  one  person  or  thing ;  and  every  word  import- 
ing the  masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male. 

4.  This  act  shall  not  extend  to  Scotland. 
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THE  TRUSTEE  ACT,  1850. 
13  &  14  Victoria,  c.  60. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to  the 
Conveyance  and  Transfer  of  Real  and  Personal  Property 
vested  in  Mortgagees  and  Trustees.       [5th  August,  1850.J 


Whebeas  an  act  was  passed  in  the  first  jear  of  the  reign  of  his   13  ^f*  14  M,ct. 
late  majesty  King  William  the  Fourth,  intituled  "  An  Act  for     g.  60,  *.  1. 
amending  the  Laws  respecting  Conveyances  and  Transfers  of  iioeo.4&i 
Estates  and  Funds  vested  in  Trustees  and  Mortgagees,  and  for  wuu  4,  c  ea 
enabling  Conrts  of  Equity  to  give  Effect  to  their  Decrees  and 
Orders  in  certain  Cases :"  and  whereas  an  act  was  passed  in 
the  fifth  vear  of  the  reign  of  his  late  majesty  King  William  the  4&fi  wiu.4. 
Fourth,  mtituled  "An  Act  for  the  Amendment  of  the  Law  ^^ 
relative  to  the  Escheat  and  Forfeiture  of  Real  and  Personal 
Property  holden  in  Trust :"  and  whereas  an  act  was  passed  in 
the  second  year  of  the  reign  of  her  present  Majesty,  intituled  i  ft  s  vict  c.69. 
"  An  Act  to  remove  Doubts  respecting  Conveyances  of  Estates  . 
vested  in  Heirs  and  Devisees  of  Mortgagees :"  and  whereas  it 
is  expedient  that  the  provisions  of  the  said  acts  should  be  con- 
solidated and  enlarged :  be  it  therefore  enacted,  that  all  pro- 
ceedings under  the  said  acts  or  any  of  them  commenced  before 
the  passing  of  this  act  may  be  proceeded  with  under  the  said 
recited  acts,  or  according  to  the  provisions  of  this  act,  as  shall 
be  thought  expedient,  and,  subject  as  aforesaid,  that  the  said 
recited  acts  shall  be  and  the  same  are  hereby  repealed:  provided 
always,  that  the  several  acts  repealed  by  the  said  recited  acts 
shall  not  be  revived,  and  that  such  repeal  shall  only  be  on  and 
after  this  act  coming  into  operation. 

2.  And  whereas  it  is  expedient  to  define  the  meaning  in  intenmtatioQ  ot 
which  certain  words  are  hereafter  used;  it  is  declared,  that  the  '**°^ 
several  words  hereinafter  named  are  herein  used  and  applied  in 
the  manner  following  respectively;  (that  is  to  say,) 
The  word  "  lands*'  shall  extend  to  and  include  manors,  mes- 
suages, tenements  and  hereditaments,  corporeal  and  in- 
corporeal, of  every  tenure  or  desoription,  whatever  may 
be  the  estate  or  interest  therein ; 
The  word  "  stock"  shall  mean  any  fund,  annuity  or  security 
transferable  in  books  kept  by  any  company  or  society 
established  or  to  be  established,  or  transferable  by  deed 
alone,  or  by  deed  accompanied  by  other  formalities,  and 
any  share  or  interest  therein  (a) : 
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18  ^  14  Vict.  The  word  "  seised"  (ft)  shall  be  applicable  to  any  vested  estate 
g.  69,  *.  2.  £qj.  ijj*^  qj.  Qf  j^  greater  description,  and  shall  extend  to 

estates  at  law  and  in  equity  {c\  in  possession  or  in  futa- 
rity,  in  any  lands : 

The  word  "  possessed"  shall  be  applicable  to  any  vested 
estate  less  than  a  life  estate,  at  law  or  in  equity,  in  poe- 
session  or  in  expectancy,  in  any  lands : 

The  words  '^  contingent  right,"  as  applied  to  lands,  shall  mean 
a  contingent  or  ezecutoiy  interest,  a  possibility  coupled 
with  an  interest,  whether  the  object  of  the  gift  or  limita- 
tion of  such  interest  or  possibility  be  or  be  not  ascer- 
tained, also  a  right  of  entry,  whether  immediate  or  future, 
and  whether  vested  or  contingent  {d) : 

The  words  "  convey"  and  "  conveyance"  applied  to  any  per- 
son, shall  mean  the  execution  by  such  person  of  every 
necessary  or  suitable  assurance  for  conveyance  or  dis- 
posing to  another  lands  whereof  such  person  is  seised  or 
entitled  to  a  contingent  right,  either  for  the  whole  estate 
of  the  person  conveying  or  disposing,  or  for  any  less  estate, 
together  with  the  performance  of  all  formalities  required 
by  law  to  the  validity  of  such  conveyance,  including  the 
acts  to  be  performed  by  married  women  and  tenants  in 
tail  in  accordance  with  the  provisions  of  an  act  passed  in 
the  fourth  year  of  the  reign  of  his  late  majesty  King 
a  &  4  will.  4,  William  the  Fourth,  intituled  '<  An  Act  for  the  Abolition 

of  Fines  and  Recoveries,  and  the  Substitution  of  more 
simple  Modes  of  Assurance"  (e),  and  including  also  sur- 
renders and  other  acts  which  a  tenant  of  customary  or 
copyhold  lands  can  himself  perform  preparatory  to  or  in 
aid  of  a  complete  assurance  of  such  customary  or  copy- 
hold lands  {f) : 

The  words  '^  assign"  and  ^*  assignment"  shall  mean  the  exe- 
cution and  performance  by  a  person  of  every  necessary 
or  suitable  deed  or  act  for  assigning,  surrendering,  or 
otherwise  transferring  lands  of  which  such  person  is  pos- 
sessed, either  for  the  whole  estate  of  the  person  so  pos- 
sessed or  for  any  less  estate : 

The  word  <' transfer"  shall  mean  the  execution  and  per- 
formance of  every  deed  and  act  by  which  a  person  en- 
titled to  stock  can  transfer  such  stock  from  himself  to 
another : 

The  words  ^'  Lord  Chancellor"  shall  mean  as  well  the  Lord 
Chancellor  of  Great  Britain  as  any  lord  keeper  or  lords 
commissioners  of  the  great  seal  for  the  time  being : 

The  words  "  Lord  Chancellor  of  Ireland"  shall  mean  as 
well  the  Lord  Chancellor  of  Ireland  as  any  keeper  or 
lords  commissioners  of  the  great  seal  of  Ireland  for  the 
time  being : 

The  word  '*  trust"  shall  not  mean  the  duties  incident  to  an 
estate  conveyed  by  way  of  mortgage  {g) ;  but,  with  this 
exception,  the  words  " trust" and  "trustee" shall  extend 
to  and  include  implied  and  constructive  trusts  (A),  and 
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shall  extend  to  and  include  cases  where  the  trustee  has   13  ^  14  Vict. 
some  beneficial  estate  or  interest  in  the  subject  of  the      g.  60,  *.  2. 
trust,  and  shall  extend  to  and  include  the  duties  incident 
to  the  office  of  personal  representative  of  a  deceased 
person : 

The  word  **  lunatic  "  shall  mean  any  person  who  s^all  have 
been  found  to  be  a  lunatic  upon  a  commission  of  inquiiy 
in  the  nature  of  a  writ  de  lunatico  inquirendo : 

The  expression  "  person  of  unsound  mind  "  shall  mean  any 
person  not  an  infant,  who,  not  having  been  found  to  be 
a  lunatic,  shall  be  incapable  from  infirmity  of  mind  to 
manage  his  own  affairs  : 

The  word  **  devisee  "  shall,  in  addition  to  its  ordinary  signi- 
fication, mean  the .  heir  of  a  devisee  and  the  devisee  of 
an  heir,  and  generally  any  person  claiming  an  interest  in 
the  lands  of  a  deceased  person,  not  as  heir  of  such  de- 
ceased person,  but  by  a  title  dependent  solely  upon  the 
operation  of  the  laws  concerning  devise  and  descent : 

The  word  "  mortgage  "  shall  be  applicable  to  every  estate, 
interest,  or  property  in  lands  or  personal  estate  which 
would  in  a  court  of  equity  be  deemed  merely  a  security 
for  money  (i)  : 

The  word  "  person  "  used  and  referred  to  in  the  masculine 
gender  shall  include  a  female  as  well  as  a  male,  and  shall 
include  a  body  corporate  : 

And  generally,  unless  the  contrary  shall  appear  from  the  con- 
text^ every  word  importing  the  singular  number  only 
shall  extend  to  several  persons  or  things,  and  every  word 
importing  the  plural  number  shall  apply  to  one  person 
or  thing,  and  every  word  importing  the  masculine  gender 
only  shall  extend  to  a  female. 

(a)  Shares  in  a  joint  stock  banking  company  come  within  this  definition 
of  stock.  (I9h  re  Angela,  5  De  G.  &  S.  278.)  Shares  in  ships  registered 
nnder  the  "  Merchant  Shipping  Act,  1854,"  are  also  incladed.  (18  &  19 
Vict  c.  91,  s.  10.) 

{h)  This  word  does  not  apply  to  leaseholds.  (^Re  Harxey,  Seton,  819. 
See  He  Mundel,  quoted  under  sect.  15,  post. 

(c)  See  He  Williams,  6  De  6.  &  Sm.  515,  qaoted  nnder  sect.  7,  post. 

id)  This  definition  of  "  contingent  right  **  is  taken  from  the  8  &  9  Vict, 
c.  106,  s.  6,  (ante,  p.  638,)  with  the  view  of  including  in  this  act  all  the 
estates  and  interests  which  may  be  dis))osed  of  under  the  former  act. 

(«)  A  vesting  order  under  this  act  will,  if  consented  to  by  the  protector 
of  the  settlement,  bar  all  estates  in  remainder,  and  not  pass  a  base  fee  only 
under  3  &  4  Will.  4,  c.  74,  s.  34.  {Porrell  v.  Matthercs,  1  Jur.,  N.  S.  973, 
ante,  p.  839,  n.) 

(/)  See  Bowley  v.  Adams,  14  Beav.  130. 

ig)  See  Re  Osborn*s  Mortgage  Trusts,  L.  R.,  12  £q.  392,  where  it  was 
held,  that,  having  regard  to  these  words,  the  court  had  no  authority  to 
convey  the  estate  of  a  mortgagee  who  had  been  paid  off.  See,  also.  Re 
Underwood,  3  K.  &  J.  746,  quoted  nnder  sect.  15,  post. 

{h)  As  to  constructive  trustees,  in  the  case  of  stock,  see  Re  Angela,  5 
De  G.  &  Sm.  278 ;  Re  Davis'  Trusts,  L.  R.,  12  £q.  214 ;  in  the  case  of  a 
sale  of  land.  Re  Badrock,  2  W.  R.  886;  Re  Carpenter,  Kay,  418;  Re 
Wilkinson,  12  W.  R.  522;  Re  Weeding,  4  Jur.,  N.  S.  707;  and  in  the 
case  of  a  mortgage  of  leaseholds,  see  Re  Prohert,  1  W.  R.  237. 

<i)  As  to  the  meaning  of  mortgage  in  the  act,  see  Re  Undermood,  8 
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13  ^  14  rtet. 

c*  oOy  9%  3. 


Lord  Clwncellor 
niftj  ooorcj  «•- 
Utn  u(  luiuitle 
tnwte«g  awl  moct- 


Orders  under 
tliUMcttoo. 


Fonii  of  order. 


rractlceon 
appllcationii  under 
this  act  in  lunacy. 

Lord  Justices 
acting  in  luiuicj. 


Whether  appll- 
qpition  should  be 
marie  In  chancery 
or  luiiacj. 


Lunatic  trustee 
who  is  an  infant. 


The  Trustee  Act,  1850. 

K.  &  J.  74ff,  qaotcd  under  sect  15,  jtogt,  and  see  Lawrence  t.  OaUw^rtkgt 

8  Jar.,  N.  8.  1049. 

3.  When  aoj  lunatic  or  person  of  unsound  mind  shall  be 
seised  or  possessed  of  any  lands  upon  any  trust  or  bj  waj  of 
mortgage,  it  shall  be  lawful  for  the  Lord  Chancellor^  intrusted 
by  virtua  of  the  Queen's  sign  manual  with  the  care  of  the  per- 
sons and  estates  of  lunatics  to  make  an  order  that  such  lands 
be  Tested  in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  he  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  dolj 
executed  a  conyeyance  or  assignment  of  the  lands  in  the  same 
manner  for  the  same  estate  (k), 

{h)  Where  one  of  three  tnutees  was  a  lunatic,  though  the  will  contained 
a  power  to  appoint  new  trustees,  an  order  was  made,  appointing  a  new 
trustee,  and  Testing  real  estate  and  leaseholds  in  him  jointlj  with  the  con- 
tinuing trustees.  (^Re  Daviet,  3  Mac  &  G.  278.)  And  where  one  of  foot 
trustees  was  a  lunatic,  and  another  unfit  to  act,  an  order  was  made  appoint- 
ing two  new  trustees,  and  vesting  real  estate  and  the  right  to  call  for  a 
transfer  of  stock  in  the  new  trustees  jointly  with  the  two  continuing  old 
ones.  {Jle  CKauneey,  14  W.  R.  &49.)  But  as  the  section  speaks  of 
oonTeyance  and  assignment,  it  was  held,  the  court  could  not  act  under  this 
section  where  the  lunatic  had  only  a  power  of  sale.  (lie  Porter,  3  W.  R. 
583 )  where  the  order  was  subsequently  made,  Seton,  818  ;  and  see  He 
£ayce,  12  W.  R.  359.)  For  form  of  petition  by  committee  of  lunatic 
mortgagor,  on  payment  off  of  mortgage,  see  Elmer,  Pr.  Lnn.  240,  5th  cd.; 
and  lor  form  of  Testing  order,  and  or  order  appointing  person  to  convey 
estates  Tested  in  lunatic,  s^e  Elmer,  241—244. 

See,  further,  as  to  the  form  of  orders  vestiug  real  estate,  the  note  to 
sects.  7,  10,  and  34,  poit. 

It  was  considered  that  the  Lords  Justices  acting  in  lunacy  under  the  royal 
sign  manual  had  jurisdiction  to  make  a  vesting  order  under  this  section. 
{lie  Wauifh*i  Tntstt,  2  De  G.,  M.  &  G.  279.)  And  it  has  since  been  enacted, 
mat  all  the  jurisdiction  and  all  the  powers  and  authorities  of  a  judicial 
nature,  given  by  11  Geo.  4  &  1  WilL  4.  c.  65,  by  the  Trustee  Act,  1850, 
and  by  any  other  acts  or  act  of  parliament  then  (1st  July,  1852)  in  force, 
to  the  Lord  Chancellor  intrusted  by  Tirtue  of  the  Queen's  sign  manual  with 
the  care  and  commitment  of  the  custody  of  the  persons  and  estates  of  persons 
found  idiot,  lunatic  or  of  unsound  mind,  shall  belong  to  and  may  be  ex- 
ercised by  nil  or  any  of  the  persons  or  person,  for  the  time  being,  intrusted 
as  aforesaid.  (15  &  16  Vict.  c.  87,  s.  15  ;  and  see  15  &  16  Vict  c  55, 
8.  II, post.) 

Where  a  trustee  is  lunatic,  and  there  is  no  other  disability,  it  has  been 
held,  that  the  Court  of  Chimcery  has  no  jurisdiction  (Re  Oood  Intemt 
Benefit  Society,  2  W.  R.  671 ;  Re  Ormerod,  8  De  G.  &  J.  249);  and 
that  a  petition  in  lunacv  is  necessary.  (Jeffries  v.  Drysdale,  9  W.  R. 
428.)  Where,  however,  the  legal  estate  in  land,  sold  under  the  order  of  the 
court,  was  vested  in  a  person  of  unsound  mind,  not  found  a  lunatic,  an 
order  was  made  in  Chancery  by  Lord  Hatherley  and  Selityn,  L.  J.,  ap- 
pointing a  person  to  convey  such  legal  estate,  (fferrinff  v.  Clark, 
L.  R.,  4  Ch.  167.)  A  vesting  order  has  been  made  upon  a  petition  pre- 
sented in  chancerv,  and  also  in  lunacy.  (^Re  Steicart,  8  W.  R.  297.)  As 
to  the  power  of  tne  court  to  appoint  new  trustees,  on  a  petition  in  lunacy 
alone,  see  15  &  16  Vict  c.  65,  s.  10,  post,  and  note. 

Where  stock  is  standing  in  the  name  of  a  trustee,  who  is  of  unsound 
mind,  but  not  found  a  lunatic,  which  it  is  desired  to  bring  into  court  to  the 
credit  of  a  cause,  the  cause  should  be  first  heard  by  the  judge  to  whose 
court  it  is  attached,  and  then  a  petition  in  lunacy  should  be  presented. 
{Re  Dawson,  6  N.  R.  846.) 

Where  a  trustee  is  an  infant  as  well  as  a  lunatic,  the  Court  of  Chancery 
has  jurisdiction,  and  recourse  need  not  be  had  to  the  jurisdiction  in  lunacy. 
(Re  Arromsmith^  6  W.  R,  642,) 
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Where  a  person  has  not  been  found  lanatie  by  inqaisition,  it  seems  that    13  <^  14  Vict, 
the  court  has  jurisdiction,  even  where  the  fact  of  the  lunacy  is  disputed.       o,  60,  f.  3. 

(HeViall,  8  De  G.,  M.  &  G.  439;  and  see  sect  52,  pott;  see  eontra,  He  

Campbell,  18  L.  T.  202,  and  He  Walker,  Or.  &  Ph.  147.)  Trustee  of  un- 

A  petition  for  an  order,  vesting  in  new  trustees  property,  a  trustee  of  which  JJJJjJ  luuatia** 
has  become  lunatic,  ought  to  be  served  on  his  committee.    (Be  Saumarez, 
8  De  G.,  Mac.  &  G.  890.    And  see  Re  Parker,  32  Beav.  580;  Jie  Wylde,  ^^*^ 
6  De  G.,  M.  &  G.  25.)  Where  the  committee  of  a  lunatic  mortgagee  presents 
a  petition  for  an  order  enabling  him  to  re-convey  to  the  mortgagor,  the 

Setition  should  not  be  served  on  the  mortgagor.    (^Re  Rowley,  1  De  G., 
.  &  S.  417  ;  Re  Phillips,  L.  R.,  4  Ch.  629.) 

Where  the  heir  of  a  mortgagee  was  a  lunatic,  and  on  payment  off  of  the  Costs  where 
mortgage  debt  a  petition  for  a  vesting  order  was  presented  by  the  mort-  jnortgMgeeorhto 
gagor,  the  mortgagor  was  ordered  to  pay  the  costs.    {Re  Stnart,  4  De  G.     ^       ^         ^ 
&  J.  317 ;  Re  Jonet,  2  De  G.,  F.  &  J.  554.)    When  the  mortgagee  himself 
was  a  lunatic,  and  the  mortgagor  petitioned,  the  costs  were  ordered  to  be 
paid  out  of  the  lunatic's  estate.    (^Re  Tow^mend,  2  Phil.  348.)    It  seems, 
nowever,  that  the  petition  should  be  presented  by  the  committee  {Re 
Wheeler,  1  De  G.,  M.  &  G.  434);  and  Lord  St.  Leonards  has  laid  down 
that,  when  the  lunatic  is  beneficially  interested  in  the  mortgage  money, 
and  the  committee  petitions  for  a  vesting  order,  the  costs  of  the  petitioner 
should  come  out  of  the  lunatic's  estate.    {Re   Wheeler,  1  De  G.,  M.  £t 
G.  434 ;  Re  Rowley,  1  De  G.,  J.  &  S.  417.)    The  costs  of  the  mortgagor's 
appearance  as  respondent  on  such  a  petition,  even  where  he  is  served,  will 
not  be  allowed  out  of  the  lunatic's  estate.    (Re  Phillips,  L.  R.,  4  Ch.  629. ) 

Where  a  mortga^  was  a  lunatic,  and  the  mortgagor  petitioned  for  a 
reconveyance,  and  it  appeared  on  the  face  of  the  mortgage  deed  that  the 
mortgagee  was  a  trustee,  the  costs  were  ordered  to  be  paid  by  the  mortgagor. 
(Rs  Lewes,  1  Mac.  &  G.  23.)  But  where  the  existence  of  the  trust  did  not 
appear  on  ihe  face  of  the  mortgage  deed,  the  costs  were  paid  oat  of  the 
estate  of  which  the  lunatic  was  trustee.   {Re  Townsend,  1  Mac.  $o  G.  686.) 

Where  a  mortgagee  was  a  lunatic  and  the  purchaser  of  the  mortgaged 
property  under  a  decree  in  a  suit  for  the  administration  of  the  mortgagor's 
estate  petitioned  for  a  vesting  order,  part  of  the  costs  were  ordered  to  be 
paid  to  the  petitioners  out  of  the  mortgage  money,  the  remainder  of  the 
costs  to  be  costs  in  the  cause.    {Re  Viall,  8  De  G.,  M.  &  G.  439.) 

Where  a  trustee  becomes  lunatic,  and  consequently  an  application  in  Where  trustee 
lunacy  is  necessary  to  obtain  a  transfer  of  the  trust  funds,  no  order  will  be  *  lunatic, 
made  as  to  costs.    (Re  Garden,  6  N.  R.  347.) 

4.  When  any  lunatic  or  person  of  unsound  mind  shall  be  contingent  rights 
entitled  to  any  contingent  right  in  any  lands  upon  any  trust  or  "'"^  *>«  conveyed, 
by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord  Chancellor, 

intrusted  as  aforesaid,  to  make  an  order  wholly  releasing  such 
lands  from  such  contingent  right,  or  disposiDg  of  the  same  to  • 

such  person  or  persons  as  the  said  Lord  Chancellor  shall  direct; 
and  the  order  shall  have  the  same  effect  as  if  the  trustee  or  mort- 
gagee had  been  sane,  and  had  duly  executed  a  deed  so  releasing 
or  disposing  of  the  contingent  right. 

5.  When  any  lunatic  or  person  of  unsound  mind  shall  be  Lord  chancellor 
solely  entitled  to  any  stock  or  to  any  chose  in  action  upon  any  Sna^iJlraltew 
trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lord  and  mortgogeei. 
Chancellor,  intrusted  as  aforesaid,  to  make  an  order  vesting  in 

any  person  or  persons  the  right  to  transfer  such  stock  or  to  re- 
ceive the  dividends  or  income  thereof,  or  to  sue  for  and  recover 
Buch  chose  in  action,  or  any  interest  in  respect  thereof;  and 
when  any  person  or  persons  shall  be  entitled  jointly  with  any 
lunatic  or  person  of  unsound  mind  to  any  stock  or  chose  in  ac- 
tion upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful 
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for  the  xai<I  Lord  Cbancellor  to  make  an  onler  resting  the  right 
to  trantifcr  such  stock,  or  to  receive  the  dividends  or  ioooaie 
tlicreof,  or  to  sue  for  and  recover  such  chose  in  ftction,  or  aoj 
interest  in  respect  thereof,  either  in  such  person  or  persons  so 
jointly  entitled  as  aforesaid,  or  in  such  loat-menlioned  person  or 
persons,  together  with  any  other  person  or  persons  the  said  Lori 
Clianccllor  may  appoint  (/). 

(/)  The  wife  of  a  lanatic  was  sole  rorviving  tmitee  of  stock.  Ad  onler 
wns  made,  appointing  new  trustees  io  the  place  of  the  married  womaa  anl 
the  deceased  IrnstfM.  and  vesting  in  the  new  tmstees  the  right  to  tiansfer 
the  slock.    {lU  Mood,  3  De  G.,  F.  &  J.  125.) 

Where  one  of  the  three  execnlon  of  a  sarriTmg  trDst«e  of  canal  shara 
was  of  unsound  mind,  and  the  other  two  refused  to  aft,  an  order  was  mad* 
Testiuf;  Che  right  to  transfer  the  share*  in  the  persona  bcneficiall;  endtkd. 
(//d  WAilf,  L.  R.,  5  Ch.  698.) 

The  court  nill  not,  under  the  act,  make  an  order  as  la  the  retranafo'  of 
Ktrck  nhirh  has  been  transferred  out  of  the  names  of  the  tnutecs.  (_Be 
titetrarl,  8  W.  B.  297.) 

As  to  the  effectof  an  ordervestingtherigbt  to  transfer  stock,  see  sect.  26, 
pott,  and  16  St  16  Vict.  c.  65,  a.  6.  Directions  maj  be  given  as  to  bow 
snch  a  right  is  to  be  exercised.    (Sect.  31,  poit.) 

Where  a  person  of  nnsoand  mind  was  entitled  to  a  som  of  etock,  as  to 
part  as  trustee,  and  aa  to  the  residue  beneficisllj,  an  order  was  made  vesting 
ID  new  trnEtecfl  a  right  to  call  for  a  transEer  of  the  trust  Mock,  and  to  re- 
ceive the  Brrean  of  dividends.  It  was  found  that  the  Bank  could  not  pa; 
arrears  of  dividends  on  part  of  a  Bom  of  stock,  and  an  order  was  therefore 
made  cDsbling  the  new  tmatces  to  receive  the  arrears  of  dividends  on  the 
whole  sum  of  stock,  npon  an  nndertakiog  (o  invest  id  the  name  of  the  old 
trustee  the  dividends  to  which  he  waa  enlilied  beneficiallj.  (ide  Steitart, 
2  l)e  Ci.,  F.  &  J.  1 ;  aa  to  the  indivisibility  of  diTidcnds,  see  also  SignnfT  r. 
Pcliehet,  B  W.  R.  191.)  As  to  the  form  of  an  order  vesting  the  right  to 
transfer  stock,  sra  further  the  note  to  sect.  22,  poit. 

As  to  the  practice  under  the  act  in  lunacy,  see  note  to  sect  3,  ante. 

r  6-  When  auy  slock  shall  be  standing  in  the  name  of  any 
deceased  person  whose  personal  representative  is  a  lunatic  or 
person  of  unsound  mind,  or  when  any  chose  in  action  shall  be 
vested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal 
I'epresentativo  of  a  deceased  person,  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  afoi'esaid,  to  make  an  order  Test- 
ing the  right  to  transfer  such  slock,  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  action 
or  any  intercHt  in  respect  thereof,  in  any  person  or  persons  he 
may  appoint. 

7  7.  WItere  any  infant  shall  l»e  seised  or  possessed  of  any  lands 
upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the 
Court  of  Chancery  to  make  an  order  vesting  such  lands  in  such 
person  or  persons  in  such  manner  and  for  such  estate  as  the  said 
covirt  shall  direct  ;  and  the  order  shall  have  the  same  effect  as  if 
the  infant  trustee  or  mortgagee  had  been  twenty-one  years  of 
age,  and  had  duty  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  ttie  same  estate  (m). 

(m)  U  was  at  first  donbted  nbclbcr  nnder  this  section  real  estate  could 
be  ordered  to  go  to  uses  to  bar  dower  in  favour  of  the  cettvi  que  trmt  (/« 
re  I!on!ard'iBilatei,2lLawJ.,Cb.tS7  i  6  De  Q.  &  S.  436) ;  hutinasub- 
aeqoent  case  an  order  was  made  under  this  act  that  the  legal  estate  on tstand- 
ing  in  a  (rostee  ehonld  rest  to  uses  to  bar  dower  in  favour  of  a  pnrchascT. 
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nj^^uriet. 

c.  60,  8»  7. 


Infant  heir  of 
mortgagee. 


Infant  heir  of 
vendor. 


(^Davey  v.  Miller,  17  Jar.  908;  1  Sm.  &  G.,  App.  xix.)  And  it  is  siud  that 
&e  same  practice  might  be  adopted  mider  other  sections,  enabling  the  court 
to  make  vesting  orders.  {Ex  parte  Grieve,  5  De  G.  &  S.  486,  where  the 
form  of  the  order  is  stated  :  the  court  refused  to  insert  a  declaration  agaiDst 
dower.) 

Where  the  execntor  and  executrix  (a  married  woman)  of  a  mortgagee 
applied  for  a  vestiug  order,  the  court  instead  of  vesting  the  property  in  the 
executor  and  executrix,  who  was  a  feme  covert,  and  who,  in  order  to  part 
with  it,  would  have  to  acknowledge  the  deed,  vested  it  in  such  person  or  per- 
sons as  the  executor  and  execntrix  should  appoint,  and,  in  default  thereof, 
in  the  executor  and  executrix.    (^lie  Porvell,  4  Kay  &  J.  338. ) 

A  petition  was  presented  under  this  act  for  an  order  to  vest  the  legal 
estate,  which  was  outstanding,  in  the  infant  heir  of  an  intestate  mortgagee. 
The  owner  of  the  equity  of  redemption  had  devised  it  to  his  three  daughters, 
charged  with  a  legacy  of  200^.  The  three  daughters  applied  that  the  estate 
might  be  vested  in  them  subject  to  the  legacy,  and  the  court  made  the  order. 
(i»  re  Ellerthorpe,  18  Jar.  669.) 

An  order  vesting  real  estate  should  contiun  some  description  of  the  pro- 
perty intended  to  1^  comprised  in  it.  {Re  Ord,  8  W.  R.  386.)  See,  further, 
as  to  the  forms  of  order  vesting  real  estate,  the  note  to  sect  10  and  sect.  34, 
pott. 

For  forms  of  orders  under  this  section,  see  Seton,  790. 

Where  a  mortgagee  died  leaving  an  infant  heir,  and  having  given  all  his 
"  securities  for  money"  to  his  executrix,  it  was  held  that  the  legal  estate 
passed  to  the  executrix,  and  a  vesting  order  was  refused.  {lie  Kiiig^  6  De 
G.  &  S.  644.)  See  Re  Field,  9  Hare,  414  ;  Kniyht  v.  Robinson,  2  K.  &  J. 
503.  And  as  to  where  the  legal  estate  in  mortgaged  property  passes  under 
a  devise,  see  further  Re  Flnthey,  8  Giff.  i65,post;  Re  Stevens*  Will,  L.  B., 
6  Eq.  597  ;  Martin  v.  Laverton,  L.  R,  9  £q.  568  ;  Lewin  on  Trusts,  187. 

The  infant  heir  of  a  person  who  has  died  intestate  leaving  real  estate, 
which  he  had  in  his  lifetime  contracted  to  sell,  is  not  a  constructive  trustee 
for  the  purchaser  within  this  act,  unless  he  has  been  declared  to  be  so  by  a 
decree  of  the  court.  {Re  Qirpenter,  Ksj,  420.)  But  where  a  vendor  dies 
before  completion  of  a  compulsory  sale  to  a  railway  company,  both  an  infant 
heir  {Re  RvttelVt  Estate,  W.  N.  1866,  p.  125)  and  an  infant  devisee  (Re 
LoTvry's  Estate,  L.  B.,  15  £q.  78)  are  tmstees  within  the  act,  and  orders 
will  be  made  on  petition  without  bill  filed. 

A  mortgage  in  fee  was  made  of  real  estate.  The  mortgagor  died,  having 
devised  the  estate  to  an  infant.  A  claim  of  foreclosure  was  filed  by  the 
mortgagee  against  the  infant,  and  an  order  for  sale  was  made  therein.  A 
vesting  order  as  to  the  equity  of  redemption  in  the  infant,  against  whom  the 
decree  for  sale  had  been  made,  was  refused  on  the  ground  that  the  mortga- 
gee had  the  legal  estate,  and  that  all  equitable  estates  were  bound  by  the 
order  for  sale.  {In  re  Williams*  Estate,  6  De  G.  &  S.  515  ;  21  Law  J., 
Ch.  437.) 

In  the  case  of  an  infant  tenant  in  tail,  a  vestinjo^  order  under  this  act  will, 
if  the  protector  consents  to  it,  bar  all  estates  in  remainder.  (Powell  v. 
Matthews,  1  Jur.,  N.  S.  973 ;  and  see  Hargreaves  v.  Wright,  1  W.  B.  408; 
Singleton  v.  Hopkins,  4  W.  B.  107.) 

A  petition  under  this  act  for  the  appointment  of  a  person  to  convey  in  the 
place  of  an  infant  heir  of  a  deceased  mortgagee,  need  not  be  served  on  the 
infant.  ^Re  Willan,9  W.B.689  ;  Re  WUe,b  De  G.  &  Sm.  415.)  Where 
a  vendor  died  before  executing  the  conveyance,  the  court  held  that  service 
on  his  ihfant  heir  was  necessary,  and  that  a  guardian  must  be  appointed. 
(Re  RusselVs  Estate,W. N.  1866, p.  125.)  Service  of  a  petition  for  vesting 
in  newly-appointed  trustees  lands  which  had  descended  to  the  infant  heir 
of  Uie  former  sole  trustee  upon  the  guardian  of  the  infant  heir  was  held 
unnecessary.  {Re  Little,  L  R,  7  Eq.  323;  Re  Tweedy,  9  W.  B.  898.) 
But  see  Re  Cooper  (9  W.  B.  531),  where  the  court  required  the  appoint- 
ment of  a  guardian  ad  litem. 

8.  Where  any  infant  shall  be  entitled  to  any  contingent  right  Contingent  rivhts 
in  any  lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  ^^^^iJ^^V 
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13  .f  14  Met.   the  order  shall  have  the  same  effect  as  if  the  trustee  out  of  the 
c.  Gi\  t.  12.     jurisdiction,  or  who  cannot  be  found,  had  dulj  executed  a  con- 
veyance  so  releasing  or  disposing  of  the  contingent  right  («). 
(«}  For  form  of  order  under  this  section,  ace  Seton,  792. 


When  it  U  unocr- 
Ui||  wlilcli  of 
•ererml  tniatec* 
WM  Uic  Mirvivor. 


When  It  to  ancer^ 
tain  whether  the 
iimt  trustee  bo 
living  or  dead. 


When  tmwtee 
diet  without  an 
heir. 


13.  Where  there  shall  have  been  two  or  more  persons  joint! j 
seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall  be 
uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  sadi 
lands  in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  the  said  court  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  survivor  of  such  trustees  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner for  the  same  estate  {t). 

(f)  For  form  of  order  under  this  section,  see  Seton,  792. 

14.  Where  any  one  or  more  person  or  persons  shall  have 
been  seised  or  possessed  of  any  lands  upon  any  trust.,  and  it  shall 
not  be  known,  as  to  the  trustee  last  known  to  have  been  seised 
or  possessed,  whether  he  be  living  or  dead,  it  shall  be  lawful 
for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 
in  such  pei*8on  or  persons  in  such  manner  and  for  such  estate  as 
the  said  court  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  last  trustee  had  duly  executed  a  conveyance 
or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estate  (u). 

(ii)  For  form  of  order  nnder  this  section,  see  Seton,  792. 

15.  When  any  person  seised  (x)  of  any  lands  upon  any  trust 
shall  liave  died  intestate  as  to  such  lands  without  an  heir,  or 
shall  have  died  and  it  shall  not  be  known  who  is  his  heir  or  de- 
visee, it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  such  lands  in  such  person  or  persons  m  such  man- 
ner and  for  such  estate  as  the  said  court  shall  direct ;  and  the 
order  shall  have  the  same  effect  as  if  the  heir  or  devisee  of  such 
trustee  had  duly  executed  a  conveyance  of  tlie  lands  in  the  same 
manner  f^r  the  same  estate  (y). 

(x)  From  the  nse  of  the  word  "seised"  it  was  inferred  that  this  section 
docs  not  apply  to  leaseholds,    (i?^  Mundel^  8  W.  R.  683.) 

(y)  In  consideration  of  money  lent,  real  estate  was  conveyed  to  the 
lender,  his  heirs  and  assigns,  upon  tmst,  in  case  the  principal  money  and 
interest  should  be  repaid  by  a  given  day,  for  the  borrower,  his  heirs  or 
assigns;  but  in  case  default  should  bo  made,  then  upon  trusts  for  sale;  and 
the  trusts  of  the  purchase-money  were  declared  to  he  for  payment  of  the 
principal  money,  interest  and  costs,  and  subject  thereto  for  the  borrower, 
*'  his  executors,  administrators  or  assigns."  Default  having  been  made:  it 
was  held,  that  tJie  trust  of  the  surplus  being  for  the  borrower,  **his  executors, 
administrators  or  assigns,"  and  not  for  him,  *'  his  heirs  or  assigns ;"  the 
deed  operated  to  convert  the  property  as  between  his  real  and  personal 
representatives.  It  was,  therefore,  more  than  merely  a  security  for  money, 
more,  that  is,  than  a  "  mortgage,"  as  defined  by  the  2nd  section  of  this 
act,  it  was  a  deed  of  "  trust"  within  the  meaning  of  this  section;  and  the 
lender  having  died  intestate,  and  it  being  impossible  to  find  his  heir,  the 
court  had  power  to  make  a  vesting  order  under  that  section.  (^Re  Under' 
woody  8  Kay  &  J.  746.) 
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Wbere  a  mortgagee  with  power  of  sale  and  a  trust  to  pay  the  residae  to    18  ^  14  Vict. 
the  mortgagor  took  possession  and  so  remained  nntil  his  death,  giving  his      c.  60  tt.  15. 
estate  generally  to  trastees  bnt  left  no  heir  at  law,  the  conrt  refused  to  make   -^ — *—^ — '— 
a  vesting  order  under  the  9th  or  19th  sections  of  this  act,  bnt  made  an 
order  nnder  this  section.    {Re  Keeler,  11  W.  R.  62.) 

A  bastard  sold  a  reversionary  interest  in  realty  to  which  he  was  entitled 
under  a  will ;  the  trustees  of  the  will  subsequently  conveyed  the  legal  estate 
to  the  bastard  who  died  without  children:  an  order  was  made  under  this 
act  vesting  the  legal  estate  in  the  purchaser.  (He  WilkiMon*s  Tnut,  12 
W.  R.  622.) 

For  form  of  order  under  this  section,  see  Seton,  798. 

16.  When  any  lands  are  subject  to  a  contingent  right  in  an  contingent  right 
nnborn  person  or  class  of  unborn  persons  who  upon  coming  into  ^  unborn  tnwtec. 
existence  would  in  respect  thereof  become  seised  or  possessed  of 

such  lands  upon  anj  trust,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  which  shall  wholly  release  and  dis- 
charge such  lands  from  such  contingent  right  in  such  unborn 
person  or  class  of  unborn  persons,  or  to  make  an  order  which 
shall  vest  in  any  person  or  persons  the  estate  or  estates  which 
such  unborn  person  or  class  of  unborn  persons  would  upon 
coming  into  existence  be  seised  or  possessed  of  in  such  lands  (z). 

(z )  Orders  have  been  made  under  this  section,  vesting  in  purchasers  under 
a  decree  the  rights  and  interests  of  unborn  children  (  Wake  v.  Wake,  1 
W.  R.  283);  and  discharging  in  favour  of  purchaaers  the  rights  of  unborn 
persons  claiming  under  a  settlement.  {Hargraves  v.  WrigfU,  1  W.  R. 
408.) 

17.  Where  any  person  jointly  or  solely  seised  or  possessed  of  Power  to  convey 
any  lands  upon  any  trust  shall,  after  a  demand  by  a  person  }5g?J2^1rMte^ 
entitled  to  require  a  conveyance  or  assignment  of  such  lands,  or  {Repealed,) 

a  duly  authorized  agent  of  such  last-mentioned  persons,  have 
stated  in  wi'iting  that  he  will  not  convey  or  assign  the  same,  or 
shall  neglect  or  refuse  to  convey  or  assign  such  lands  for  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for  convey- 
ing or  assigning  the  same  shall  have  been  tendered  to  him  by 
any  person  entitled  to  require  the  same,  or  by  a  duly  autho- 
rized agent  of  such  last-mentioned  person,  it  shaU  be  lawful 
for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 
in  such  person  or  persons  in  such  manner  and  for  such  estate 
as  the  said  court  shall  direct ;  and  the  order  shall  have  the 
same  effect  as  if  the  trustee  had  duly  executed  a  conveyance 
or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estate  (a). 

(a)  This  and  the  following  sections  are  repealed,  and  another  provision 
substituted,  by  15  &  16  Vict.  c.  55,  s.  2,  post.  See  Rowley  v.  Adams, 
14  Beav.  130,  in  which  difScnlties  arose  in  the  application  or  this  section 
to  copyholds. 

18.  Where  any  person  jointly  or  solely  entitled  to  a  contin-  Power  to  convey 
gent  right  in  any  lands  upon  any  trust  shall,  after  a  demand  InuttStoSSir*' 
for  a  conveyance  or  release  of  such  contingent  right  by  a  per-  ungent  right, 
son  entitled  to  require  the  same,  or  a  duly  authorized  agent  of  KR^p^okd.) 
such  last-mentioned  person,  have  stated  in  i/^riting  that  he  will 

not  convey  or  release  such  contingent  rights  or  shall  neglect  or 
8.  u  u 
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refuse  to  oonvej  or  release  such  contingent  right  for  the 
of  twenty-eight  dajs  next  after  a  proper  deed  for  conTeyin^  or 
releasing  the  same  shall  have  been  tendered  to  him  by  taoj  per- 
son entitled  to  require  the  same,  or  by  a  duly  aathonzed  agent 
of  such  last-mentioned  person,  it  shall  be  lawful  for  the  Grarl 
of  Chancery  to  make  an  order  releasing  or  disposing  of  saeh 
contingent  right  in  such  manner  as  it  shall  direct ;  and  the  order 
shall  have  the  same  effect  as  if  the  trustee  so  neglecting  or  re- 
fusing had  duly  executed  a  conveyance  so  releasiag  or  disposing 
of  the  contingent  right  (6). 

{h)  This  section  is  repealed  by  the  2nd  section  of  15  &  16  Vict  c.  53. 
Seepoit. 

19.  When  any  person  to  whom  any  lands  have  been  eon- 
veyed  by  way  of  mortgage  shall  have  died  without  having  en- 
tered into  the  possession  or  into  the  receipt  of  the  rents  and 
profits  thereof,  and  the  money  due  in  respect  of  such  mortgage 
shall  have  been  paid  to  a  person  entitled  to  receive  the  same,  or 
such  last-mentioned  person  shall  consent  to  an  order  for  the 
reconveyance  of  such  lands,  then  in  any  of  the  following  cases 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order 
vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  court  shall  direct ;  that  is  to  say. 
When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of 
the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found : 
When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 
demand  by  a  person  entitled  to  require  a  conveyance  of 
such  lands  or  a  duly  authorized  agent  of  such  last-men- 
tioned person,  have  stated  in  writing  that  he  will  not 
convey  the  same,  or  shall  not  convey  the  same  for  the 
space  of  twenty -eight  days  next  afVer  a  proper  deed  for 
conveying  such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled  as  aforesaid,  or  a  duly  authorized 
agent  of  such  last-mentioned  person  : 
When  it  shall  be  uncertain  which  of  several  devisees  of  such 

mortgagee  was  tlie  survivor  : 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  de- 
visees of  such  mortgagee,  or  as  to  the  heir  of  such  mort- 
gagee whether  he  be  living  or  dead : 
When  such  mortgagee  shall  have  died  intestate  as  to  such 
lands,  and  without  an  heir,  or  shall  have  died  and  it  shall 
not  be  known  who  is  his  heir  or  devisee  : 
And  the  order  of  the  said  Court  of  Chancery  made  in  any  one 
of  the  foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or 
devisee  or  surviving  devisee,  as  the  case  may  be,  had  dulj  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner and  for  the  same  estate  (c). 

(c)  This  clause  ia  not  confined  in  its  operation  to  a  case  of  simple  reoon- 
reyance  to  the  mortgagor.  Where  a  mortgagee  in  fee  (who  has  never  been 
in  possession  or  in  receipt  of  the  rents  and  profits)  has  died  intestate  as  to 
the  mortgaged  hereditaments,  and  his  heir  cannot  be  found,  the  ouurt  may, 
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mndtr  this  act,  make  an  order  yestisg  the  legal  estate  in  his  ezecntors.    18  ^  14  Vtef. 
C^oden's  Truit,  1  De  G.,  M.  &  G.  57;  16  Jur.  279;  21  L.  J.,  Ch.  316;      e.  60,  *.  19. 

9  Hare,  820;  see  iZ^  Lea't  Tnttt,  6  W.  R.  482.)    And  where  the  personal   

z^presentative  of  a  mortgagee  assigns  the  mortgage,  the  heir  of  the  mort- 
gagee being  out  of  the  jarisdiction,  the  assignee  may,  under  this  section, 
obtain  an  order  vesting  the  legal  estate.  (Me  Quinlan,  9  Jr.  Ch.  R.  806.) 
Sat  snch  an  order  will  not  he  made  except  in  the  cases  of  sale  or 
transfer.    (Re  Hewitt,  27  L.  J.,  Ch.  802. ) 

A  testator,  in  1860,  after  specifically  devising  certain  lands,  &c.,  not  in- 
clnding  in  snch  devise  anj  lands  or  hereditaments  vested  in  him  as  mort- 
^gee  or  trustee,  gave  all  the  residne  of  his  real  and  personal  estate  unto 
all  his  nephews  and  nieces  as  tenants  in  common.  It  was  held,  on  petition 
by  the  execntors,  that  the  trust  and  mortgage  estates  did  not  pass  to  the 
unascertained  class,  hut  to  the  heir  at  law  as  trustee ;  and  the  coart  di- 
rected the  same  to  be  vested  in  the  executors  upon  the  trusts  of  the  will. 
(^Re  Finney* t  Ettaie,  3  Giff.  465.)    See  the  cases  quoted  ante,  p.  653. 

This  section  only  applies  where  the  mortgagee  has  never  been  in  pos- 
session or  in  receipt  of  the  rents  and  profits  of  the  mortgaged  property. 
But  where  a  mortgagee  had  been  in  receipt  of  the  rents  and  profits,  the 
conrt,  under  sect.  9,  made  an  order  vesting  in  her  executors  the  le^al  estate 
outstanding  in  the  heir  at  law  who  was  out  of  the  jurisdicaon.  {Re 
Skitter^s  Mortgage  Trutt,  4  W.  R.  791 ;  and  see  Re  Keeler,  ante,  p.  657, 
under  sect.  15. ) 

A  bastard  mortgagee,  having  devised  her  real  estate  in  terms  which  did  Biwtord  mort- 
not  pass  the  legal  estate  in  the  mortgaged  premises,  died  without  issue,  k*^^* 
and  the  money  was  subsequently  paid  off.  The  crown  offering  no  opposition, 
an  order  was  made  vesting  the  legal  estate  in  a  purchaser.    {Re  Minchin, 
2  W.  R.  179.) 

Where  the  personal  representative  of  a  mortgagee  sold  the  mortgaged  Service, 
property,  the  legal  estate  outstanding  in  the  heir  of  the  mortgagee  was 
vested  in  the  purchaser,  without  service  being  required  on  the  heir  of  the 
mortgagee  or  the  personal  representative  of  the  deceased  mortgagor.    (  Re 
WUe,  5  De  G.  &  Sm.  415.) 

For  form  of  order  under  this  section,  see  Seton,  793. 

20.  In  every  case  where  the  Lord  Chancellor,  intrusted  as  Power  to  appoint 
aforesaid,  or  the  Court  of  Chancery,  shall,  under  the  provisions  Je^tawtiUn*' 
of  this  act,  be  enabled  to  make  an  order  having  the  effect  of  a  cases, 
conveyance  or  assignment  of  any  lands,  or  having  the  effect  of 
a  release  or  disposition  of  the  contingent  right  of  any  person  or 
persons,  born  or  unborn,  it  shall  also  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as 
the  case  may  be,  should  it  be  deemed  more  convenient,  to  make 
an  order  appointing  a  person  to  convey  or  assign  such  lands,  or 
release  or  dispose  of  such  contingent  right ;  and  the  conveyance 
or  assignment,  or  release  or  disposition,  of  the  person  so  ap- 
pointed, shall,  when  in  confoimity  with  the  terms  of  the  order 
by  which  he  is  appointed,  have  the  same  effect  in  conveying  or 
assigning  the  lands,  or  releasing  or  disposing  of  the  contingent 
right,  as  an  order  of  the  Lord  Chancellor,  intrusted  as  afore- 
said, or  the  Court  of  Chancery,  would  in  the  particular  case 
have  had  under  the  provisions  of  this  act(<f);  and  in  every  case 
where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  act,  be  enabled 
to  make  an  order  vesting  in  any  person  or  persons  the  right  to 
transfer  any  stock  transferable  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  any  other  com- 
pany or  society  established  or  to  be  established,  it  shall  also  be 
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refuse  to  oonvej  or  release  such  contingeot  right  for  the  sptee 
of  twenty-eight  dajs  next  after  a  proper  deed  ror  coDTejing  or 
releasing  the  same  shall  have  heen  tendered  to  him  bj  aoj  per- 
son entitled  to  require  the  same,  or  by  a  duly  authorized  ageat 
of  such  last-mentioned  person,  it  shall  be  lawful  for  the  Orart 
of  Cliancery  to  make  an  order  releasing  or  disposing  of  sadi 
contingent  right  in  such  manner  as  it  shall  direct ;  and  the  order 
shall  have  the  same  effect  as  if  the  trustee  so  neglecting  or  re- 
fusing had  duly  executed  a  conveyance  so  releasing  or  disposii^ 
of  the  contingent  right  (6). 

(ft)  This  section  is  repealed  by  the  2nd  section  of  15  &  16  Vict  c.  do. 
8eej70«^. 

19.  When  any  person  to  whom  any  lands  have  been  coo- 
veyed  by  way  of  mortgage  shall  have  died  without  having  en- 
tered into  the  possession  or  into  the  receipt  of  the  rents  and 
profits  thereof,  and  the  money  due  in  respect  of  such  mortgage 
shall  have  been  paid  to  a  person  entitled  to  receive  the  same,  or 
such  last-mentioned  person  shall  consent  to  an  order  for  the 
reconveyance  of  such  lands,  then  in  any  of  the  following  cases 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order 
vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  court  shall  direct ;  that  is  to  say. 
When  an  heir  or  devisee  of  such  mortgagee  shall  be  ont  of 
the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found : 
When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 
demand  by  a  person  entitled  to  require  a  conveyance  of 
such  lands  or  a  duly  authorized  agent  of  such  last-men- 
tioned  person,  have  stated  in  writing  that  he  w^ill  not 
convey  the  same,  or  shall  not  convey  the  same  for  the 
space  of  twenty-eight  days  next  afler  a  proper  deed  for 
conveying  such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled  as  aforesaid,  or  a  duly  authorized 
agent  of  such  last- mentioned  person  : 
When  it  shall  be  uncertain  which  of  several  devisees  of  such 

mortgagee  was  tlie  survivor  : 
When  it  shall  be  uncertain  as  to  the  survivor  of  several  de- 
visees of  such  mortgagee,  or  as  to  the  heir  of  such  mort- 
gagee whether  he  be  living  or  dead : 
When  such  mortgagee  shall  have  died  intestate  as  to  such 
lands,  and  without  an  heir,  or  shall  have  died  and  it  shall 
not  be  known  who  is  his  heir  or  devisee  : 
And  the  order  of  the  said  Court  of  Chancery  made  in  any  one 
of  the  foregoing  cases  shall  have  the  same  effect  as  if  the  heir  or 
devisee  or  surviving  devisee,  as  the  case  may  be,  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner and  for  the  same  estate  (c). 

(<;)  This  clause  is  not  confined  in  its  operation  to  a  case  of  simple  recon- 
reyance  to  the  mortgagor.  Where  a  mortgagee  in  fee  (who  has  never  been 
in  possession  or  in  receipt  of  the  rents  and  profits)  has  died  intestate  as  to 
the  mortgaged  hereditaments,  and  his  heir  cannot  be  found,  the  court  may, 


"  "^  jg'^'f 


the  case  may  be,  ahould  it  be  deemed  more  conreDient^  to  moke 
an  order  appoiating  a  pereoD  to  coavey  or  aseign  each  lauds,  or 
release  or  dispose  of  snch  contingent  right ;  and  the  conveyance 
or  assignment,  or  release  or  dispoaition,  of  the  person  so  ap- 
pointed, shall,  'when  in  conformity  with  the  terms  of  the  order 
by  which  he  is  appointed,  hare  the  same  effect  in  conveying  or 
assigning  the  lands,  or  releasing  or  disposing  of  the  contingent 
right,  as  an  order  of  the  Lord  Chancellor,  intrusted  as  afore- 
said, or  the  Court  of  Chancery,  would  iu  the  particular  case 
have  had  under  the  provisions  of  this  act{d);  and  in  every  case 
where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  act,  be  enabled 
to  make  an  order  vesting  in  any  person  or  persons  the  right  to 
transfer  any  stock  transferable  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  any  other  com- 
pany or  society  established  or  to  be  established,  it  shall  also  be 
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lawful  for  the  Lord  ChaDcellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancerj,  if  it  be  deemed  moi-e  coQTenient,  to  make 
an  order  directing  the  secretary,  deputy  secretary  or  acoouotant- 
general  for  the  time  being  of  the  Governor  and  Company  of  the 
Bank  of  England,  or  any  officer  of  such  other  company  or  so- 
ciety, at  once  to  transfer  or  join  in  transferring  the  stock  to  the 
|>crson  or  persons  to  be  named  in  the  order ;  and  this  act  shall 
be  a  full  and  complete  indemnity  and  discharge  to  the  Governor 
and  Company  of  the  Bank  of  England,  and  all  other  companies 
or  societies  and  their  officers  and  servants,  for  all  acts  done  or 
permitted  to  be  done  pursuant  thereto  («). 

(<0  Where  real  estate  devised  to  married  women  and  infants  was  sold 
under  a  decree  in  lots,  the  court  appointed  the  plaintiff  *8  solicitor  to  con- 
vey their  shares  to  the  several  purchasers.  CUancox  v.  Spittle,  3  Sm.  & 
Giff.  478;  and  see  Wilkt  v.  Groom,  6  De  G.,  M.  &  G.  205,  afUe,  p.  654.) 

A  vendor  covenanted  to  surrender  copyholds  to  the  purchaser,  bat  t^ 
deed  contained  no  declaration  that  until  surrender  the  vendor  and  his  heirs 
would  hold  in  trust  for  the  purchaser.  The  purchase-monej  was  paid ; 
and  the  vendor  died  before  surrender.  The  customary  heir  being  of  un- 
sound mind,  the  court  appointed  a  person  to  convey  to  the  purcfaaaer  with- 
out a  suit  beinp  instituted  to  have  the  heir  declared  a  trustee.  ( J2^  C\Lmi%f, 
L.  R.,  5  Ch.  72.) 

(0)  Where  stock  was  standing  in  the  names  of  two  trustees,  who  were 
both  dead,  the  survivor  having  died  intestate  and  being  without  a  legal 
personal  representative,  a  person  absolutely  entitled  to  the  stock  petidoned 
that  it  might  be  transferred  directly  into  his  own  name.  The  coort 
appointed  the  petitioner  trustee  of  the  fund  for  his  own  benefit,  and  order^ 
it  to  be  transferred  into  his  name.  (^Re  Dickson,  W.  N.  1872,  p.  223;  21 
W.  R.  220.) 

A  form  of  petition  for  an  order  appointing  a  person  to  convey  lands, 
whereof  a  trustee  died  seised  without  an  heir,  is  given,  Dan.  Ch.  Forms, 
2047.  For  forms  of  orders  see  the  above  cases,  and  Seton,  794;  and  as  to 
the  conveyance,  see  Ux  parte  Foley,  8  Sim.  895. 

21.  As  to  any  lands  situated  within  the  duchy  of  Lancashire 
or  the  counties  palatine  of  Lancaster  or  Durham,  it  shall  be 
lawful  for  the  Court  of  the  Duchy  Chamber  of  Lancaster,  the 
Court  of  Chancery  in  the  county  palatine  of  Lancaster,  or  the 
Court  of  Cliancery  in  the  county  palatine  of  Durham,  to  make 
a  like  order  in  the  same  cases  as  to  any  lands  within  the  juris- 
diction of  the  same  courts  respectively  as  the  Court  of  Chancery 
has,  under  the  provisions  hereinbefore  (/*)  contained,  been  en- 
abled to  make  concerning  any  lands ;  and  every  such  order  of 
the  Court  of  the  Duchy  Chamber  of  Lancaster,  the  Court  of 
Chancery  in  the  county  palatine  of  Lancaster,  or  the  Court  of 
Chancery  in  the  county  palatine  of  Durham,  shall,  as  to  such 
lands,  have  the  same  effect  as  an  order  of  the  Court  of  Chan- 
cery :  provided  always,  that  no  person  who  is  anywhere  within 
the  limits  of  the  jurisdiction  of  the  High  Court  of  Chancery 
shall  be  deemed  by  such  local  courts  to  be  an  absent  trustee  or 
mortgagee  within  the  meaning  of  this  act. 

(/)  The  provisions  of  this  act  as  well  subsequent  as  prior  to  this  section, 
and  also  the  provisions  of  15  &  16  Vict.  c.  55,  have  been  extended  to  lands 
and  personal  property  in  the  county  palatine  of  Lancaster.  (17  &  18  Vict 
c.  82,  s.  11.)  As  to  orders  in  lunacy  see  Be  Ormerod,  3  De  G.  &  J.  249, 
p.  0%df,poit, 
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22.  When  any  person  or  persons  shall  be  jointly  entitled 
"with  any  person  out  of  the  jurisdiction  of  the  Court  of  Chan- 
cery {g\  or  who  cannot  be  found,  or  concerning  whom  it  shall 
be  uncertain  whether  he  be  living  or  dead  (h)  to  any  stock  or 
chose  in  action  upon  any  trust,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  such  chose  in  action,  or  any  interest  in  respect  thereof, 
either  in  such  person  or  persons  so  jointly  entitled  as  aforesaid, 
or  in  such  last-mentioned  person  or  persons  together  with  any 
person  or  peraons  the  said  court  may  appoint ;  and  when  any 
sole  trustee  (t)  of  any  stock  or  chose  in  action  shall  be  out  of 
the  jurisdiction  of  the  said  court,  or  cannot  be  found,  or  it  shall 
be  uncertain  whether  he  be  living  or  dead,  it  shall  be  lawful 
for  the  said  court  to  make  an  order  vesting  the  right  to  transfer 
such  stock,  or  to  receive  the  dividends  or  income  thereof,  or 
to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  any  person  or  persons  the  said  court  may 
appoint  {K), 

(g)  The  husband  of  an  execntrixout  of  the  jarisdiction  was  held  to  be  a 
tmstee  within  this  section.  (Ex  parte  Bradtkaw,  2  De  G.,  M.  &  G.  900.) 
Where  a  lunatic  or  infant  trustee  is  also  oat  of  the  jurisdiction,  the  case 
falls  within  the  provisions  applicable  to  the  cases  of  Innacy  and  infancy. 
(Re  Cramer,  5  De  G.  &  Sm.  312  j  see  He  Smith*8  Trusts,  I.  R.,  4  Eq. 
180. 

Where  a  trustee  of  stock  was  absent  from  England  in  command  of  a 
merchant  vessel  on  a  voyage  to  India,  it  was  held  that  he  was  not  ont  of 
the  jarisdiction  within  the  meaning  of  11  Geo.  4  &  1  Will.  4,  c.  60. 
(Hutchinson  v.  Stephens,  6  Sim.  498.) 

A  debtor  resident  in  India  pledged  shares  held  by  him  in  a  joint-stock 
banking  company  in  England  with  a  creditor  in  England,. with  an  authority 
by  letter  to  sell,  which  was  communicated  to  and  recognized  by  the  banking 
company.  The  creditor,  in  exercise  of  the  authority,  sold  the  shares  to  a 
purchaser.  Upon  the  petition  of  the  purchaser,  it  was  held,  that  the  shares 
were  *'  stock,"  and  that  the  debtor  in  India,  being  a  constructive  trustee, 
was  a  trustee  for  the  purchaser  within  this  act,  and  the  court  made  an  order 
directing  a  specified  (>erson  to  transfer  the  shares  to  the  petitioner.  (He 
Angela,  6  De  G.  &  S.  278.) 

{h)  Where  stock  was  standing  in  the  names  of  A.  and  B.  as  trustees  for 
a  lunatic,  and  A.  had  died  long  previously,  but  no  proof  upon  which  the 
bank  would  act  could  be  f  umiSied  of  his  death,  an  order  under  this  section 
was  made  upon  B.'s  death,  appointing  the  bank's  officer  to  concur  with  B.*s 
executor  in  transferring  the  stock  into  court.  (^Re  Bourke,  2  De  G.,  J.  8^ 
S.  426.) 

(i)  It  is  said  that  the  term  *'  sole  trustee"  has  a  clear  and  definite  meaning, 
and  that  it  means  a  person  originally  a  sole  trustee  or  one  who  has  become 
sole  trustee  by  surviving.  A.  and  B.  being  trustees,  the  Master  found  that 
it  was  uncertain  whether  A.  was  living  or  dead,  but  B.  was  living  ;  after- 
wards B.  died.  It  was  held,  that  A.  was  not  a  sole  trustee  within  the 
meaning  of  this  .section.    (Re  RandalVs  Will,  1  Drew.  401,) 

(h)  Bank  stock  was  standing  in  the  names  of  four  trustees,  one  of  whom 
was  abroad  and  inaccessible.  There  being  some  inconvenience  in  removing 
him,  the  court,  under  this  section,  vested  the  right  to  receive  the  past  and 
fnture  dividends  in  the  three  other  trustees  during  their  joint  lives.  (Re 
Peyton,  26  Beav.  817;  2  De  G.  &  J.  290.)  See,  however,  as  to  future 
dividends,  Re  Hart  nail,  5  De  G.  &  Sm.  Ill,  post. 

It  should  appear  on  the  face  of  the  order  that  the  trustee  is  out  of  the 
jurisdiction.  (Re  Mainwaring,  26  Beav.  172.)  And  see  the  form  of  order 
made  under  this  section  in  Coles  v.  Benbow,Vl.  N.  1873,  p.  60,  post,  p.  682, 
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Ord«ra  have  been  made  nnder  this  section  vesting  die  right  to  tranter 
stock  in  a  cestui  que  trvit,  who  was  absolntely  eotiUed.  (JSr  parts 
Bradshaw,  2  De  6.,  M.  &  G.  tMX);  Re  Byan,  9  W.  R  137;  and  see  Be 
^%'hite,  L.  R.,  6  Ch.  698.  See  contra^  Re  Brau,  4  W.  R.  764;  and  Re 
Biekion,  ante,  p.  660.)    For  forms  of  orders,  see  Seton,  795 — 797. 


euUUed. 


When  tnirtce  of  23.  Where  any  sole  trustee  (/)  of  anj  stock  or  chose  in  action 
•Jj*k^«>«» to  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  receiFe  the 
^        '  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  chose 

in  action,  or  any  interest  in  respect  thereof,  according  to  the 
direction  of  the  person  ahsolutely  entitled  thereto,  for  the  space 
of  twenty-eiffht  days  next  afler  a  request  in  writing  for  that 
purpose  shall  have  been  made  to  him  by  the  person  absolntely 
entitled  thereto  (m),  it  shall  be  lawful  tor  the  Court  of  Chan- 
cery to  make  an  order  vesting  the  sole  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sae 
for  and  recover  such  chose  in  action,  or  any  interest  in  re- 
spect thereof,  in  such  person  or  persons  as  the  said  court  may 
appoint  In). 

(Z)  Where  stock  was  standing  in  the  names  of  two  tmstees,  both  of  whom 

refused  to  transfer,  it  was  held  that  the  23rd  and  24th  sections  did  not  applj. 

{Re  Spawforth'g  Settlement,  12  W.  R.  978.) 

Krqa«t  by  (m)  The  person  entitled  for  life  to  the  diyidends  of  stock  held  in  tmst 

JJJJJJ*"  »*»ol«t«J7  requested  in  writing  two  executors  of  a  sole  deceased  trustee,  in  whoee  name 

the  trust  stock  was  standing  in  the  bank  books,  to  receive  the  dividends,  and 
they  made  default  for  twenty-eight  days  in  doing  so.  Upon  the  petition  of 
the  person  entitled  for  life  to  uie  dividends,  the  court  declared,  that  the 
right  to  receive  the  dividends  which  accrued  due  prior  to  such  request  was 
vested  in  the  petitioner,  but  it  was  held,  that  the  court  had  no  authority  to 
make  any  order  as  to  any  dividends  accrued  or  to  accrue  subsequent  to  the 
date  of  the  request.  (/»  re  Hartnall^  6  De  G.  &  S.  Ill;  16  Jnr.  33;  21 
L.  J.,  Chanc.  384.) 

One  of  several  trustees  of  stock  is  not  a  person  absolutely  entitled  within 
the  meaning  of  the  23rd  and  24th  sections  of  this  act,  nor  is  a  cestui  que 
trust  who  has  only  a  life  interest  in  the  dividends,  at  least  where  the  appli- 
cation is  to  transfer  the  stock.  {Afaokenzie  v.  Macketuie,  5  De  G.  &  Sm. 
338;  16  Jur.  723.) 

The  surviving;  trustee  of  a  sum  of  stock  neglected  for  twenty-eight  days 
after  a  re<}nest  m  writing  had  been  made  to  him  by  persons  who  £sd  been 
duly  appointed  new  trustees  to  transfer  the  stock  to  them.  The  court  held, 
that  they  were  persons  absolntely  entitled  to  the  stock  within  the  meaning 
of  this  act,  and  ordered  the  stock  to  be  transferred  to  them.  {E^  parte 
Russell,  1  Sim.,  N.  S.  404.)  A  trustee  having  refused  to  transfer  certain 
shares  to  new  trustees  duly  appointed,  a  notice  was  served  upon  him  ander 
sect.  24,  and  on  a  petition  bsmg  afterwards  presented  the  court  made  a 
vesting  order.  (Re  Baxter's  Will,  2  Sm.  &  G.  App.  v.)  And  where  the 
executor  of  a  surviving  trustee  had  not  proved  the  will,  and  had  neglected 
to  transfer  stock  on  the  requisition  of  new  trustees  appointed  by  the  court, 
an  order  was  made  vesting  the  right  to  transfer  stock  in  the  new  trustees. 
(Re  Ellis*s  Settlement,  24  Beav.  426.) 

(it)  A  petition  under  sects.  28  and  24  need  not  be  served  on  the  recusant 
trustee.  (Re  Baxter^ s  Will,  2  Sm.  &  G.  App.  v.;  Ex  parte  Armstrong, 
16  Sim.  296;  see  Re  Mount,  24  L.  T.,  N.  S.  2W,post) 

The  case  of  a  trustee  refusing  to  obey  an  order  of  the  Court  of  Chancery 
was  not  provided  for  by  this  act.  (MacJtenzie  v.  Mackenzie,  5  De  G.  & 
Sm.  338.)    See  now  15  &  16  Vict.  c.  65,  ss.  4,  5,  post. 

The  case  of  a  trustee  refusing  or  neglecting  to  convey  lands  is  provided 
for  by  15  &  16  Vict  c  55,  s.  2,  post. 

For  forms  of  orders  nnder  this  section,  see  Seton,  797, 798. 
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84.  Where  any  one  of  the  trustees  of  any  stock  or  chose  in   13  ^  U  Viet, 
action  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  receive     g»  60,  <.  24. 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  y^^^  o„e  ^f 
chose  in  action  according  to  the  directions  of  the  person  ahso-  several  trustees 
lutelj  entitled  thereto,  for  the  space  of  twenty-eight  days  next  to  tranafCT'or^ 
after  a  request  in  writing  for  that  purpose  shall  have  been  made  «ceive  an^w 
to  him  or  her  by  such  person,  it  shall  be  lawful  for  the  Court  of  ^^^ 
Chancery  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  and  recover  such  chose  in  action,  in  the  other  trustee  or 
trustees  of  the  said  stock  or  chose  in  action,  or  in  any  person 
or  persons  whom  the  said  court  may  appoint  jointly  with  such 
other  trustee  or  trustees  (o). 

(0)  Where  two  ezecators  of  a  snrviying  trustee  refused  to  transfer  a 
trnst  f and  to  the  persons  absolatelj  entitled,  and  the  third  executor  was 
a  Innatic,  it  was  held  by  Jameit  V.-C,  that  a  vesting  order  coald  not  be 
made  under  this  section.  {Re  NicholVs  Tnitts,  21  L.  T.,  N.  S.  818.)  On 
appeal,  Qiffard^  L.  J.,  held  that  a  i>etition  in  Innacy  must  be  presented^ 
and  expressed  an  opinion  that  even  if  the  lunatic  executor  had  been  ^ii 
juriif  a  vesting  order  could  not  have  been  made  by  the  Court  of  Chancery. 
(18  W.  K  443.)  On  a  petition  presented  in  lunacy  and  chancery,  an  order 
was  subsequently  made  vesting  the  right  to  transfer  the  shares  m  the  per- 
sons beneficially  entitled.  {Re  White,  L.  R,  5  Ch.  698.)  See  farther 
the  note  to  sect.  23. 

Por  forms  of  orders  under  this  section,  see  Seton,  797,  798. 

26.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  wben  itock  ib 
deceased  person,  and  his  or  her  personal  representative  shall  be  «t»n<Ji»»8  *nthe 
out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be  ceased  person, 
found,  or  it  shall  be  uncertain  whether  such  personal  represen- 
tative be  living  or  dead,  or  such  personal  representative  shall 
neglect  or  refuse  to  transfer  such  stock,  or  receive  the  dividends 
or  income  thereof,  according  to  the  direction  of  the  person  abso- 
lutely entitled  thereto,  for  the  space  of  twenty-eight  days  next 
after  a  request  in  writing  for  that  purpose  shall  have  been  made 
to  him  by  the  person  entitled  as  aforesaid,  it  shall  be  lawful  for 
the  Court  of  Chancery  to  make  an  order  vesting  the  right  to 
transfer  snch  stock,  or  to  receive  the  dividends  or  income  thereof, 
in  any  person  or  persons  whom  the  said  court  may  appoint  (p). 

ip)  See  Re  Elli^s  Settlement ^  quoted  under  sect.  23,  ante,  p.  662;  and 
Cockelly,  Pw^A,  6  Beav.  293,  Re  Lunn's  Clianty,  16  Sim.  464,  decided 
under  11  Geo.  4  &  1  Will.  4,  c.  60.  See  also  15  &  16  Vict.  c.  55,  s.  6, 
pott.    For  form  of  order,  see  Seton,  798. 

26.  Where  any  order  shall  have  been  made  under  any  of  the  Effect  of  an  order 
provisions  of  this  act  vesting  the  right  to  any  stock  {g)  in  any  ri?b^to  ttan^ 
person  or  persons  appointed  by  the  Lord  Chancellor,  intrusted  >tock. 
as  aforesaid,  or  the  Couit  of  Chancery,  such  legal  right  shall 
vest  accordingly,  and  thereupon  the  person  or  persons  so  ap- 
pointed are  hereby  authorized  and  empowered  to  execute  all 
deeds  and  powers  of  attorney,  and  to  perform  all  acts  relating 
to  the  transfer  of  such  stock  into  his  or  their  own  name  or 
names  or  otherwise,  or  relating  to  the  receipt  of  the  dividends 
thereof,  to  the  extent  and  in  conformity  with  the  terms  of  such 
order ;  and  the  Bank  of  England,  and  all  companies  and  asso- 
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ciatioDs  whatever,  and  all  persons,  shall  he  equally  hound  and 
compellahle  to  comply  with  the  requisitions  of  such  person  or 
persons  so  appointed  as  aforesaid,  to  the  extent  and  in  con- 
formity  with  the  terms  of  such  order  as  the  said  Bank  of  Eng- 
land, or  such  companies,  associations  or  persons,  would  have 
heen  hound  and  compellahle  to  comply  with  the  requisitions  of 
the  person  in  whose  place  such  appointment  shall  liave  heen 
made,  and  shall  he  equally  indemnified  in  complying  with  the 
requisition  of  such  person  or  persons  so  appointed  as  they  would 
have  heen  indemnified  in  complying  with  the  requisition  of  the 
person  in  whose  place  such  appointment  shall  have  heen  made; 
and  after  notice  in  writing  of  any  such  order  of  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  of  the  Court  of  Chancery, 
concerning  any  stock,  shall  have  heen  given,  it  shall  not  be 
lawful  for  the  Bank  of  England,  or  any  company  or  association 
whatever,  or  any  person  having  received  such  notice,  to  act 
upon  the  requisition  of  the  person  in  whose  place  an  appoint- 
ment shall  have  heen  made  in  any  matter  whatever  relating 
to  the  transfer  of  such  stock,  or  the  payment  of  the  dividends 
or  produce  thereof. 

(jg)  See  sect.  35,  post.  Where  an  order  was  made  on  petition,  directing 
that  the  right  to  certain  snms  of  stock  should  vest  in  new  trustees 
appointed  under  the  petition,  and  that  this  right  should  he  exercised  in 
obtaining  transfers  of  the  sums  of  stock  into  their  own  names,  it  was  held, 
that  in  point  of  form  the  order  should  hare  vested  in  the  trustees  the 
**  right  to  call  for  a  transfer  **  of  the  stock.  {Bd  SmyWs  Settlement^ 
2  De  G.  &  Sm.  781;  4  De  G.  &  Sm.  499.)  See  now  1^  &  16  Vict  c.  55, 
8.  6,jpott, 
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27.  Where  any  order  shall  have  heen  made  under  the  pro- 
visions of  this  act)  either  hy  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  hy  the  Court  of  Chancery,  vesting  the  legal  right 
to  sue  for  or  recover  any  chose  in  action  or  any  interest  in  re- 
spect thereof  in  any  person  or  persons,  such  legal  right  shall 
vest  accordingly,  and  thereupon  it  shall  he  lawful  for  the  person 
or  persons  so  appointed  to  carry  on,  commence  and  prosecute, 
in  his  or  their  own  name  or  names,  any  action,  suit  or  other 
proceeding  at  law  or  in  equity  for  the  recovery  of  such  chose  in 
action,  in  the  same  manner  in  all  respects  as  the  pereon  in  whose 
place  an  appointment  shall  have  heen  made  could  have  sued  for 
or  recovered  such  chose  in  action. 

28.  Whensoever,  under  any  of  the  provisions  of  this  act^  an 
order  shall  he  made,  either  by  the  Lord  Chancellor,  intrusted  as 
aforesaid,  or  the  Court  of  Chancery,  vesting  any  copyhold  or 
customary  lands  in  any  person  or  persons,  and  such  order  shall 
he  made  with  the  consent  of  the  lord  or  lady  of  the  manor 
whereof  such  lands  are  holden,  then  the  lands  shall,  without 
any  surrender  or  admittance  in  respect  thereof,  vest  accord- 
ingly (s):  and  whenever  under  any  of  the  provisions  of  this  act, 
an  order  shall  he  made  either  hy  the  Lord  Chancellor,  intrusted 
as  aforesaid,  or  the  Court  of  Chancery,  appointing  any  person 
or  persons  to  convey  or  assign  any  copyhold  or  customary 
lands,  it  shall  he  lawful  for  such  person  or  persons  to  do  all 
acts  and  execute  all  instruments  for  the  purpose  of  completing 
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the  assurance  of  such  lands ;  and  all  such  acts  and  instruments   13  <J*  14  Vict, 

so  done  and  executed  shall  have  the  same  effect,  and  every  lord     c,  60,  «.  28. 

and  lady  of  the  manor,  and  eveiy  other  person,  shall,  subject 

to  the  customs  of  the  manor  and  the  usual  payments,  be  equally 

bound  and  compellable  to  make  admittance  to  such  lands,  and 

to  do  all  other  acts,  for  the  purpose  of  completing  the  assurance 

thereof,  as  if  the  persons  in  whose  place  an  appointment  shall 

have  been  made,  being  free  from  any  disability,  had  duly  done 

and  executed  such  acts  and  instruments  (jt). 

(«)  An  order  vesting  copyhold  lands  can  be  made  without  the  consent  oi^or  vesting 
of  the  lord.    Thus,  where  a  trustee  of  copyholds  devised  them  to  A.  (not  copyholds  wiiii- 
his  customary  heir),  and  A.  disclaimed,  the  court,  upon  the  petition  of  the  JJJi]*"'*"'  **' 
eegtui  que  trutts,  which  was  not  served  on  the  lord,  made  an  order  ap- 
pointing B.  trustee  in  the  place  of  the  testator,  and  vesting  in  B.  all  the 
estate  in  the  copyholds  which  would  have  vested  in  A.,  if  A.  had  accepted 
the  devise.    It  was  held,  that  such  an  order  was  properly  made  without 
the  consent  of  the  lord,  and  did  not  prejudice  his  right  to  fines.    {Pater- 
ton  V.  PaterBon,  L.  R.,  2  Eq.  81 ;   Re  Fliteroft,  \  Jur.,  N.  S.  418 ;  Re 
Unrstf  Seton,  799.     See,  however.  Cooper  v.  Jones^  2  Jur.,  N.  S.  59;  25 
L.  J.,  Ch.  240,  and  Re  Howard,  8  W.  K.  605.)    Where  such  an  order  is 
made  without  the  lord's  consent,  the  person  in  whom  the  property  is  vested 
applies  for  admission  as  an  ordinary  surrenderee  would  have  done.  (Lewin, 
765,  n.  (a).    See  the  remarks  of  Bovill,  C.  J.,  Bristo?v  v.  Booth,  L.  B., 

5  C.  P.  92.) 

Where  a  vesting  order  is  made  with  the  lord's  consent,  surrender  and  with  consent  of 
admission  aie  unnecessary.    For  the  purpose  of  consenting,  it  is  not  lord, 
necessary  for  the  lord  to  appear  in  court ;  a  verified  certificate  of  his  con- 
sent is  sufficient.    {Ayles  v.  Cox,  17  Beav.  584.    See  Cooper  v.  Jones,  25 
L.  J.,  Ch.  240.)    For  form  of  consent  and  verifying  affidavit,  see  Dan.  Ch. 
Forms,  2052. 

For  form  of  order  vesting  copyholds,  see  Seton,  798 ;  Re  Crowe** 
JdoHgage,  L.  R.,  13  £q.  26. 

(t)  Where  a  person  is  appointed  to  convey  copyholds,  the  person  so  ap-  order  appointing 
pointed  must  surrender,  and  the  surrenderee  must  be  admitted.    (Lewin,  penon  to  convey 
765,  n.  (a).)    The  Court  of  Queen's  Bench  will  give  effect  -to  such  an  «>pyboida. 
order  by  a  mandamus  to  the  lord.    (^Re  Lane  and  Irving,  12  W.  B.  710.) 
Persons  have  been  appointed  to  convey,  in  Re  Collingwood*8  Trusts,  6 
W.  R.  536;  Re  Cuming,  L.  R.,  5  Ch.  72.    For  form  of  order  appointing 
a  person  to  convey,  see  Re  Hey,  9  Hare,  221. 

29.  When  a  decree  shall  have  been  made  by  anj  court  of  When  a  decree  is 
equity  directing  the  sale  of  any  lands  for  the  payment  of  the  ^estote^for*^' 
debts  of  a  deceased  person,  every  person  seised  or  possessed  of  i»yn>«n*  <>'  debu. 
such  lands,  or  entitled  to  a  contingent  right  therein,  as  heir  or 
under  the  will  of  such  deceased  debtor,  shall  be  deemed  to  be 
so  seised  or  possessed  or  entitled,  as  the  case  may  be,  upon  a  trust 
within  the  meaning  of  this  act ;  and  the  Court  of  Chancery  is 
hereby  empowered  to  make  an  order  wholly  discharging  the  con- 
tingent right,  under  the  will  of  such  deceased  debtor,  of  any 
unborn  person  (m). 

(u)  Where  part  of  a  testator's  real  estate  had  been  contracted  to  be  sold 
by  order  of  the  court,  to  provide  a  fund  for  payment  of  costs,  it  was  held, 
that  the  29th  and  80th  sections  did  not  apply.  '  ( Weston  v.  Uler,  5  De  G. 

6  Sm.  608;  16  Jur.  1010.)    This  difficultv  has  been  removed  by  15  &  16 
Vict.  c.  66,  s.  I,  post.    (See  Wake  ▼.  Wake,  17  Jur.  646.) 

Where  copyholds  devised  to  an  infont  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  were  decreed  to  be  sold  to  pay  the  debts  of  the  testator, 
and  an  order  was  made  in  the  cause,  pursaant  to  the  1  Will.  4,  c.  47,  Uiat 
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13  ^  14  Viet, 
c,  60,  9.  29. 


Coart  to  declare 
i»bat  parties  an 
trustees  of  lands 
comprised  in  any 
suit,  and  as  to 
the  interests  of 
perMDS  anbocn. 


Specific  perform- 
ance. 


rartttlon. 


the  gtiiardian  of  the  infant  shoald  snrrender  them  to  the  purchaser :  it  was 
held,  that  the  porchaaer  was  entitled  to  reanire  that  an  order  shoald  be 
made  discharging  the  contingent  riehts  of  the  anbom  iasae  of  the  infant 
nnder  this  section.    ( Wood  y.  BeetJestone,  1  Kay  &  J.  213) 

For  forms  of  orders  nnder  this  section,  see  Seton,  799, 800.  Applicatioiia 
nnder  this  and  the  following  section  mnst  be  made  in  chambers.  (Cona. 
Ord.  XXXV.  1  (4);  Clark  v.  Ward,  14  W.  R.  241.)  As  to  which,  see  Dan. 
Ch.  Pr.  1175  et  $m.,  6th  ed. 

Provisions  for  facilitating  the  oonrejanoe  of  the  lands  of  a  deceased 
debtor,  where  a  decree  for  sale  has  been  made,  are  also  contained  in  11 
Geo.  4  &  1  Will.  4,  c.  47,  ss.  11,  12,  ante,  pp.  472,  473. 

30.  Where  any  decree  shall  be  made  by  any  oourt  of  equity 
for  the  specific  performance  {x)  of  a  contract  concerning  any 
lands,  or  for  the  partition  iy)  or  exchange  of  any  lands,  or 
generally  when  any  decree  shall  be  made  for  the  conveyance  or 
assignment  of  any  lands  (z),  either  in  cases  arising  out  of  the 
doctrine  of  election  or  otherwise,  it  shall  be  lawful  for  the  said 
court  to  declare,  that  any  of  the  parties  to  the  said  suit  wherein 
such  decree  is  made  are  trustees  of  such  lands  or  any  part 
thereof,  within  the  meaning  of  this  act,  or  to  declare  concerning 
the  interests  of  unborn  persons  who  might  claim  under  any 
party  to  the  said  suit,  or  under  the  will  or  voluntary  settlement 
of  any  person  deceased,  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  concerning  which  such  decree  is 
made,  that  such  interests  of  unborn  persons  are  the  interests  of 
persons  who,  upon  coming  into  existence,  would  be  trustees 
within  the  meaning  of  this  act,  and  thereupon  it  shall  be  lawful 
for  the  said  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 
Court  of  Chancery,  as  the  case  may  be,  to  make  such  order  or 
orders  as  to  the  estates,  rights  and  interests  of  such  persons, 
bom  or  unborn,  as  the  said  court  or  the  said  Lord  Chancellor 
might  under  the  provisions  of  this  act  make  concerning  the 
estates,  rights  and  interests  of  trustees  born  or  unborn  (a). 

(ar)  A  donee  of  a  power  of  jointuring  nnder  settlement  was  ordei«d,  in  a 
suit  for  specific  performance  instituted  by  his  wife,  to  execnte  the  power  bj  a 
deed  to  be  approved  by  the  master,  whereby  1,000/.  per  annnm  was  to  be 
appointed  as  the  plaintiff's  jointure.  On  his  refusal  to  obey  the  decree,  it 
was  held,  that  under  the  Trustee  Acts,  1850,  1852,  he  might  be  declared  a 
trustee  of  all  the  rights,  interests,  estates  ahd  property  acquired  by  him 
under  the  settlement,  and  the  court  appointed  a  person  to  execnte  the 
requisite  deeds  in  his  place  under  this  act.  (  Wellesley  y.  Wellesley,  4  De 
G.,  M.  &  G.  587 ;  21  L.  J.,  Ch.  966.) 

(y)  In  a  partition  suit,  instead  of  giving  an  infant  entitled  tola  share  a 
day  to  show  cause,  the  court  may  declare  him  to  be  a  trustee  of  such  parts 
of  the  property  as  are  allotted  to  other  parties.  (JSotnra  v.  Wright,  4  De 
G.  &  Sm.  265.)  Where  in  a  suit  for  pfurtition  of  lands,  to  which  a  lunatic 
was  entitled  to  an  undivided  share,  a  partition  had  been  made  and  the  lunatic 
had  been  declared  a  trustee  within  this  act :  it  was  held,  on  a  |$etition  by 
the  owner  of  the  other  undivided  moiety,  that  the  oourt  had  jurisdiction  to 
carry  out  the  petition  by  a  vesting  order  nnder  this  act,  notwithstanding 
the  doubt  (Be  Bloomar,  2  De  G.  &  J.  88)  attributed  to  the  court  {R4 
Molynsuw,  10  W.  R.  512.)  And  where  a  decree  had  been  made  for  partition 
of  lands,  an  undivided  share  in  which  was  vested  in  a  lunatic  as  tenant  in 
tail,  an  order  was  made  in  lunacy  and  chancery  directing  the  committee  to 
execute  all  necessary  assurances  for  giving  effect  to  the  partition.  {Re 
Sherard,  1  De  G.,  J.  &  S.  421.)    Where  the  shares  of  the  parties  to  a 
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partition  suit  were  very  mioute  and  complicated,  the  conrt  declared  each    18  ^  14  llct, 
of  the  parties  trostees  as  to  the  shares  allotted  to  the  other  of  them,  and      e.  60,  t.  SO. 

vested  the  whole  in  a  single  trustee  with  directions  to  convey  to  each  of   

the  parties  their  allotted  ^ares.   {Shepherd  v.  fhurohill,  26  Beav.  21.  See 
form  of  order,  lb.,  p.  28;  and  Orger  ▼.  Spar  he,  9  W.  R.  180.) 

This  section  has  heen  extended  to  cases  where  in  salts  for  partition  the 
court  directs  a  sale  instead  of  a  division  of  the  property.  (31  &  82  Vict. 
c.  40,  s.  7,  pott.) 

(s)  For  an  oi^er  in  a  foreclosure  suit  declaring  the  mortgagor  a  tmstee  Forecloeare. 
for  tne  mortgagee,  see  Lechmere  v.  Clamp  and  Smith  v.  Boucher,  quoted 
ante,  p.  654.  Where  a  foreclosure  suit  was  instituted  against  a  mortgagor 
of  unsound  mind,  an  order  was  made  vesting  the  property  in  the  plaintiff 
as  trustee  for  the  purchaser,  without  a  petition.  (HarHion,  v.  Smith,  17 
W.  B.  646.) 

(a)  In  the  case  of  sales  of  realty,  where  there  is  only  a  contract  for  sale, 
a  suit  is  necessary  to  declare  the  vendor  a  trustee,  but  in  the  case  of  an 
executed  contract  a  suit  is  not  necessary.  (Re  Cuming,  L.  R.,  5  Ch.  72, 
ante,  p.  660.)  As  to  the  infant  heir  of  a  vendor,  see  the  cases  quoted  ante, 
p.  663. 

As  to  the  case  where  a  person,  declared  to  be  a  trustee  in  a  suit,  ref nnes 
to  convey  land,  see  Knight  v.  Knight  and  Derham  v.  Kieman,  quoted  in 
the  note  to  16  &  16  Vict  c.  66,  s.  2,  post,  p.  681. 

The  court  has  declared  persons  to  be  constructive  trustees  of  stock 
without  suit.  (He  Angelo,  6  De  Q.  &  Sm.  278,  ante,  p.  661 ;  Re  Davie* 
Truett,  L.  B.,  12  Eq.  214.) 

for  forms  of  orders  under  this  section,  see  Seton,  799—803. 

81.  It  shall  be  lawful  for  the  Lord  Chancellor,  intrasted  as  Power  to  nuke 
aforesaid,  or  the  Court  of  Chancery,  to  make  declarations  and  ?i7ri{|St*to*^ 
frive  directions  concemins  the  manner  in  which  the  riecht  to  any  transfer  stock  to 
stock  or  chose  in  action  vested  under  the  provisions  of  this  act 
.  shall  be  exercised;  and  thereupon  the  person  or  persons  in 
whom  such  right  shall  be  vested  shall  be  compellable  to  obey 
such  directions  and  declarations  by  the  same  process  as  that  by 
which  other  orders  under  this  act  are  enforced  (6). 

(b)  Under  this  section  the  conrt  may  order  the  person  in  whom  the  right 
to  transfer  stock  is  vested,  to  transfer  it  into  court  under  the  Tmstee  Relief 
Act.  {Re  Draper's  Settlement,  9  W.  R.  806;  -Rtf  Thornton,  9  W.  R. 
476.) 

For  forms  of  orders  under  this  section,  see  Seton,  796—797. 


32.  Whenever  it  shall  be  expedient  to  appoint  a  new  trustee 
or  new  trustees,  and  it  shall  be  found  inexpedient,  difficult  or 
impracticable  so  to  do  without  the  assistance  of  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  Court  of  Chancery  to 
make  an  order  appointing  a  new  trustee  or  new  trustees  either 
in  subst'itution  for  or  in  addition  to  any  existing  trustee  or 
trustees  (c). 

{c)  The  court  has  not  jurisdiction  under  this  act  to  take  awaj  the  power 
of  appointing  new  trustees  from  the  donee  of  the  power,  where  the  donee  is 
capable  of  exercising,  and  willing  to  exercise  the  power,  although  such 
donee  maj  have  disdosed  an  intention  or  desire  to  exercise  his  power  cor* 
rcptly.  (Re  Hodson*s  Settlement,  9  Hare,  11 8.)  Where  the  donee  of  the 
power  is  a  lunatic,  the  power  may  be  exercised  by  the  committee  under  an 
order  in  lunacy  (16  &  17  Vict  c.  70,  ss.  186, 137;  Re  Borvmer,  8  De  G.  & 
J.  668);  and  the  Cotlrt  of  Chancery  has  also  jurisdiction  to  make  an 
appointment.  (Re  Ifeavhg,  18  W.  R.  1070 ;  Re  Sparrow,  L.  R.,  6  Ch. 
662.)  The  Master  of  the  RoUs  refused  in  such  a  case  to  appoint  a  new 
trustee,  until  a  committee  had  been  appointed  and  served  with  the  petition. 


Power  to  court  lo 
make  order  ap 
pointing  new 
tniBtecs. 


Clrcunutanccs 
causing  applies- 
UoD  to  the  court. 

(I.)  Connected 
with  tbe  power. 
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,SiB«aT.  SSa)    Where  tbtdoi 
D  India,  the  court  tppointed  ■  new  tnutc&   {Jtr  Sua 
.    B2I.) 

Where  it  wu  doabtful  wf^etber  the  power  applied  to  the  case  vfaicb  hail 
ocTDrred,  the  court  appointed  new  tmitees.  (ifU  Woedgate'a  ftfttlemtmt, 
&  W.  R.  44B',  Rt  Amttronj'i  Settlement,  5  W.  R.  41gj  Omper  t.  Mar- 
domaU,  14  W.  K.  755.)  See  the  further  proTisions  as  to  powcn  <tf 
aimoialing  new  tmatccs  in  S3  &  24  Vict.  c.  115,  u.  £7,  2»,po»t. 

The  court  will  appoint  a  new  tnutM  in  the  place  of  a  penoD  of  attaaaai 
mind  {He  Bayce,  12  W.  H.  359;  Re  ChaHncef,  14  W.  R.  849)  ;  enn 
where  the  iniitmincnt  ctnting  the  tniat  coataini  a  power  which  miE^t 
wilhoat  difflcnltj  haTs  bwn  eiereised.  (Re  Cooper,  t  W.  R,  7*9 ;  A 
Dariei,  3  M.  &  Got.  V7S,}  The  jurisdiction  in  anch  a  case,  erra  where 
the  peraon  of  uuKiiind  mlod  hu  not  been  found  a  lanatic  bj  inqoiaitia'i, 
belongs  to  the  jurisdiction  in  lanacr  [Re  Burteit't  TrtiU.  I.  K.,  fi  Eq. 
270),  and,  therefore,  cannot  be  exercised  "by  the  Court  of  Cb«nc«f7  of 
Lancaster.     (,Re  Omerad,  8  I>e   G.  &  J.   249.)     The  petition    tamj   be 

E resented  in  Innacr  onlj.  (16  &  16  Viet.  c.  SS,  a.  10,  dm';  Sti  Ore*, 
.  R.,  4  Ch.  78a,) 

The  conrt  will  appoint  a  new  truat«e  in  the  plae«  of  an  infant  tmstE* 
nominated  bv  a  teeU tor.  {He  Garttide,  1  W.  R.I96:  Re  Porter,  ^5  L.  J -. 
Ch.  482.)  But  the  order  will  be  made  withoat  prejndice  toany  application 
bj  the  infant  to  be  restored  to  the  tnut«eabip  when  he  comea  of  age.  (  At 
Shelmerdine,  33  L.  J.,  Ch.  474.) 

The  court  bu  power  under  thia  section  to  appoint  a  new  trustee  in  plae« 
of  a  trustee  who  >■  pernianentl/  rciicling  abroad,  wilbont  bis  consent,  {it* 
RigHold,  L.  R.,  T  Cb.  223. )  Where  a  trustee  was  resident  in  Jamaica,  bat 
there  was  no  evidence  to  show  that  be  did  not  intend  to  return  to  thiscono- 
trv,  Kinderilry.  V.-C„  refused  to  appoint  a  new  trustee.  {Re  MaU,  IS  Jar. 
608 1  21  I-  J.,  Cb.  875.)  A  bookseller  domiciled  in  New  York  for  several 
Tears  was  held  "  incapable  of  acting"  within  the  words  of  a  power.  {Mennard 
V.  Hrl/ord,  I  Sm.  &  Gift.  426  ;  bnt  see  Ar  Bignold,  (»/>.)  New  trastMa 
of  a  charil)'  were  to  be  appointed  in  lien  of  those  who  should  depart  the 
United  Kiogdiim  from  whatever  cause  or  moCiTe,  or  under  whatsocTcr  cir- 
cumstances; and  ercry  such  trustee  so  departing  the  United  Kingdom  waa 
immediately,  upon  his  departure,  to  be  and  be  considered  to  be  discharged 
from  the  trust  of  the  charity.  A  temporarj  departure  from  the  United 
Kiugdom  was  held  InsuSlcieot  to  vacate  the  office  of  trustee.  (Be  Marariait 
.Society,  i  Jnr.,  N.  S.  703;  26  Beav.  101.  See  Re  Walti-  SfttlrKenl,  9 
Hare,  IOC  ;  Re  IJarrUon,  1  W.  R.  68.) 

Wbere  a  trustCD  became  baukrupt,  never  surrendered  under  the  bank- 
ruptcT.  absconded,  and  bad  not  been  heard  of  for  eeveral  rear^  the  court, 
on  petition,  iippoiutcd  a  nevr  trustee  in  his  place.  (Re  Remhaie,  L.  R  ,  4 
Ch.  783.) 

Where  a  trustee  boromea  bankrupt,  it  is  now  enneted  that  this  wclion 
shall  have  effect  so  as  lo  nuthoriic  tbe  court  to  appoint  a  new  trustee  in  snb- 
8tituti(»i  for  tbe  bankrupt  (whether  voluntarily  resigning  or  not),  if  it  ap- 
pears to  the  conn  expedient  to  do  so.  (32  &  33  Viet.  c.  71,  B.  117.)  "The 
Conrt"  means  the  Court  of  Chancery.  (0>ombei  v.  £rooiet.L.n.,  12  Eq. 
61.)  Trust  prnperty  does  not  pass  to  the  asugners  of  a  bankrupt.  (Srolt 
r.  .S«rinan,  Willes,  402;    Gardner  t.  Rove,  2  S.  4  SL  346  ;  SHuss.  258.) 

Where  a  trustee  is  convicted  of  felony,  the  court  can  appoint  a  new  1ms- 
tee  under  15  Sc  ]G  Vict  c.  6S,  a.  S,pott.  Aa  to  the  escheat  of  trust  pro- 
perty, see  note  to  sect.  46,  pott. 

la  a  case  where  the  surviving  trustee  of  a  term  of  yean  was  dead  intestate, 
and  DO  administration  had  been  taken  out  to  his  estate,  tbe  court  declined 
to  appoint  a  new  trustee,  stating  that  this  section  only  enables  tbe  court  to 
apnoint  a  new  trustee  or  trustees  "  in  substitution  for  or  in  nddilion  lo  any 
existing  trustee  or  trustees,"  and  that  the  words  "  if  any"  in  tbe  3tth  aec- 
tion  did  not  enlarge  this  section.  (Re  ifazeldine,  \fi  Jar. 853.)  Butnnder 
this  section  and  15  &  16  Vict  c.  56,  s.  9  (poit),  a  new  trustee  was  appointed 
in  such  a  eaae.  (Danii  y.  (.'hauler,  G  W.  R,  416.)  And  where  the  trust 
property  consisted  of  leaseholds,  a  vesting  order  vras  made  hy  Weed,  V.-C. 
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(^Re  Matthews,  2  W.  R.  85)  and  by  the  Master  of  the  Bolls,  who,  however, 
considered  that  he  had  no  jurisdiction  to  make  snch  an  order.  (^Re  Robin-' 
son,  11  W.  B.  1035.)  A  person  absolatelj  entitled  to  stock  was  in  snch  a 
case  appointed  trustee  for  his  oiKm  benefit,  and  the  stock  was  ordered  to  be 
transferred  to  him.    {Re  Dickson,  W.  N.  1872,  p.  228,  ante,  p.  660.) 

Where  there  were  no  existing  trustees,  it  was  doubted  whether  under  this 
act  the  court  could  appoint  (see  i20  Tyler,  6  De  G.  &  Sm.  56) ;  but  under 
15  &  16  Vict.  c.  55,  8.  9,  the  court  has  power  to  appoint  new  trustees, 
whether  there  be  any  existing  trustee  or  not  at  the  time  of  making  snch 
order.  Where  a  sole  trustee  of  realty  predeceased  the  testatrix,  it  was  held 
that  the  court  had  no  jurisdiction  under  18  &  14  Vict.  c.  60,  in  the  absence 
of  the  heir  to  appoint  a  trustee,  and  to  make  an  order  resting  in  him  the 
real  estate  descended  {O'wnsan  y.  Simpson,  L.  R.,  5  Eq.  832) ;  but  an 
order  was  made  where  the  heir  was  served.  (^Re  Smirthmaite,  L.  R.,  11 
Eq.  251.) 

Where  no  trustees  were  originally  appointed  by  a  testator,  it  was  held 
that  in  an  administration  suit  the  court  had  inherent  jurisdiction  to  appoint 
trustees.  (Dodkin  v.  Brunt,  L.  R.,  6  Eq.  580.)  So  where,  upon  petition 
under  the  Trustee  Acts,  certain  persons  were  declared  constructive  trustees 
of  stock,  trustees  were  appointed  in  their  place,  although  no  trustees  bad 
been  originally  named  bv  the  testatrix.  {Re  Davis's  I?U4ts,  L.  R.,  12  Eq. 
214.) 

Where  stock,  the  subject  of  a  suit,  was  standing  in  the  name  of  an  incor- 
porate body  which  had  ceased  to  exist,  the  court,  by  a  decree  intituled  in  the 
matter  of  this  act,  appointed  trustees,  and  empowered  and  directed  them  to 
transfer  the  fund.  {King  of  Hanover  v.  Bank  of  England,  L.  R.,  8  Eq. 
350.) 

Where  a  trustee  who  had  executed  the  deed  creating  the  trust  declined  to 
act,  the  court  refused  to  appoint  a  new  trustee  in  his  place  without  his  con- 
sent. {Re  QaHz,  10  I^  T.,  N.  S.  381.)  Where  trustees  of  a  will  were 
unwilling  to  act,  the  court  appointed  new  trustees  {lie  Sheppard,  4  De  G., 
F.  fit  J.  423}  11  W.  R.  60  ;  i2«  Martinez,  22  L.  T.,  N.  S.  403) ;  and  it  is 
sufficient  that  a  disclaiming  trustee  should  disclaim  at  the  bar.  ( Foster  v. 
Dawber,  1  Dr.  &  Sm.  172.) 

Where  a  trustee  misconducts  himself,  but  is  desirous  of  continuing  in  the 
trust,  the  court  has  not  jurisdiction  to  remove  him  upon  petition  under  13 
&  14  Vict.  c.  60,  s.  32.  {Re  Blanchard,  3  De  G.,  F.  &  J.  131.)  And  even 
where  the  trustee  was  a  solicitor,  it  was  held  that  the  trustee  could  not,  under 
the  summary  jurisdiction  of  the  court  over  solicitors,  be  removed  against 
his  will  from  the  trust  for  acts  done  by  him  not  in  the  character  of  solicitor, 
or  in  any  relation  immediately  arising  out  of  that  character,  but  in  the 
character  of  trustee,    {lb.') 

To  remove  a  trust^  resident  within  the  jurisdiction  from  the  trust 
against  his  wish,  a  bill  must  be  filed  {Re  Blanchard,  3  De  G.,  F.  &  J.  131 ; 
Re  Bignold,  L.  R.,  7  Ch.  223)  ;  and  the  mere  fact  of  there  being  a  dissen- 
sion between  one  of  the  several  cestui  que  trusts  and  the  trustee  is  not  a 
sufficient  ground  for  removal.  {Forster  y.  Davies,  10  W.  R.  180.)  See 
further,  Lewin,  604  et  seq. 

But  where  new  trustees  can  be  appointed  on  petition,  a  bill  should  not  be 
filed.  {Thomas  y.  Walker,  18  Beav.  521 ;  Legg  v.  Mackrell,  2  De  G.,  F.  & 
J.  551.) 

New  trustees  had  been  appointed  under  a  power  of  trust  property,  com- 
prising freehold,  copyhold  and  leasehold  estates,  but  the  property  remained 
vested  in  the  representatives  of  a  former  trustee  who  had  died  abroad.  A 
petition  was  presented  for  a  vesting  order  under  sect.  15  of  this  act,  but  the 
court  made  an  order  under  sect.  32,  re-appointing  the  trustees  who  had  been 
already  appointed  under  the  power,  and  ordered  that  the  trust  estates  should 
vest  in  such  trustees  under  sect.  34.  {Re  Mundel,  6  Jur.,  N.  S.  880;  8  W.  R. 
683;  Re  Clay,  W.  N.  1873,  p.  129.) 

Where  the  trustees  of  a  will  are  dead,  and  there  is  a  question  as  to  the 
party  in  whom  the  legal  estate  is  vested,  the  court  will  appoint  new  trus- 
tees, notwithstanding  that  a  receiver  has  been  appointed  in  the  suit,  and 
continue  the  receiver,    {Reeves  v.  Seville,  10  W.  R.  335.) 
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13^14  r$rt. 

e.  60,  «.  32. 

Frinelplw  on 
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Trastecf  of  a 
bankrupt's  estate. 
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inquire  into  the 
valtditj  of  the 
instrument 
creating  the 
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Evidence  on 
petition  for 
appolotuient  of 
new  tnisteee. 


In  ie)ectinj(  a,  new  trustee,  tbe  oomt  win  have  regard  to  the  indiei  of  dw 
ftothor  of  tbe  inuH  «zpmaed  in  or  clearly  ooUe^ed  from  tbe 
creating  the  tmst.  A  person  will  not  be  appointed  with  a  view  to  tbe 
reat  of  some  of  the  cetftni  que  trutU  in  oppoeition  to  the  interest  of 
The  conrt  will  have  regard  to  the  qoeation  whether  the  appointmeDt  wiB 
promote  or  impede  the  execution  of  the  trust ;  but  the  mere  fact  of  tbe  cca- 
ttnning  trustee  refusing  to  act  with  the  proposed  trustee  ia  not  snfficieot  to 
prerent  the  appointment    {^Re  Tfimpett,  ll  R.,  1  Ch.  485.) 

Tbe  court  will  not  in  general  appoint  a  cestui  que  trust  to  be  a  trasleeL 
{Re  Jtotkell,  Seton,  824  ;  Re  Conyheare,  1  W.  R.  458  ;  B:t parte  anttmm^ 
17  Jnr.  988.)  But  where  tbe  trusts  were  complicated,  and  a  stranger  coold 
not  be  found,  a  cettm  que  trust  was  appointed.  {Re  Clissotd's  Settlement, 
10  U  T.,  N.  S.  642.)  Tbe  husband  of  a  cestui  que  trust  was  appointed  on 
undertaking  to  apply  for  the  appointment  of  an  additional  tmstee  as  soon 
as  be  became  sole  trustee.  (,Re  HattaU,  18  W.  R.  416.  See  i^tUiuq  t. 
Raider,  21  Bear.  224.)  Where  one  of  two  proposed  new  tmstees  of  a  will 
was  an  nnmarried  lady  of  independent  property,  and  not  exerciaing  snj 
calling,  the  court  made  the  appointment  (^Re  CampbelTM  ZVwjtfs^  31  Bear: 
176.    But  see  Rrook  y.  Rrook,  1  BesY.  531.)    Persons  resident  oot  of  tbe 

i'nrisdiction  will  not  in  general  be  appointed  (Re  Ouibert,  16  Jnr.  852);  but 
lave  been  appointed  under  special  circumstances.  {Re  Curtis,  I.  B.,  5  Eq. 
429.)  Upon  petition  under  22  &  28  Vict  c  35,  s.  30  (pott),  the  court  tc> 
fused  to  sanction  the  appointment  of  tmstees  resident  in  Mew  Zealand.  (Re 
Lnn^,  17  W.  R.  218.  But  see  Re  Smith,  20  W.  R.  695,  where  an  appoint- 
ment of  trustees  resident  in  Canada  was  sanctioned.)  As  to  aliens,  see 
further  the  note  to  sect.  34,  post. 

Two  trustees  of  real  estate  were  appointed  by  the  court  in  the  place  of 
one  on  a  petition  under  this  act  (Ea  parte  Tu/utall,  4  I^  6-  &  S.  421^; 
Vice-Cbancdlor  Kindenley  observing,  **That  trust  property  ongfat,  if 
possible,  to  be  prevented  from  coming  into  tbe  hands  of  a  sole  tmstoe* 
(See  Re  Welsh,  3  My.  &  Cr.  292;  Birch  v.  Cropper,  2  De  G.  It  S.  255; 
Plenty  v.  West,  16  Beav.  356);  and  new  trustees  have  been  added  to  the 
original  trustees.  {Re  Boycott,  5  W.  R.  15;  Grant  v.  Orant,  34  L.  J., 
Ch.  641;  Re  Brachenbury,  L.  R.,  10  £q.  45.)  Tbe  court  will  not  in 
general  diminish  the  number  of  tbe  tmstees;  but,  under  special  drcnm- 
stances,  two  have  been  appointed  in  place  of  three.  {^Re  Marriott,  18 
L.  T.,  N.  8.  749;  Bulhetey  v.  Earl  of  Eglinton,  1  Jur.,  N.  S.  994 ;  i2if 
Steel,  54  Law  Times,  W.  N.  478. )  And  where  a  trustee  wishes  to  retire 
and  a  successor  cannot  be  found,  the  continuing  trustees  may  be  appointed 
sole  tmstees.  {Re  Stokes,  L.  R.,  13  Eq.  333.)  But  the  conrt  will  not 
appoint  a  sole  trastee  {Ellison's  Trusts,  2  Jur.,  N.  S.  62;  Porter* s  Trusts, 
ib.  349;  Re  Dickinson,  IJnr,,!^.  S.724;  and  see  VUcounteu  JyAdkemar 
T.  Bertrand,  35  Beav.  20) ;  except  under  very  special  circumstances.  {Re 
Reynault,  16  Jur.  283.) 

The  conrt  has  under  the  Trustee  Acts  appointed  new  tmstees,  where  the 
tmstee  appointed  by  creditors  to  wind  up  the  estate  and  eflPects  of  a  bank- 
rapt  under  24  &  25  Vict  c  132,  had  died  (Re  RaphaeVs  Trust  Estate, 
L.  R.,  9  Eq.  233);  and  also,  where  the  trustees  of  a  trast  deed,  registered 
under  24  &  25  Vict  c  134,  had  all  died,  and  there  was  no  power  in  the 
deed  of  appointing  new  trustees.  {Re  Price's  Trust  Deed,  U  R.,  6  Eq. 
460.) 

Where  by  the  same  will  different  estates  were  vested  in  same  trustees 
upon  different  trusts,  and  all  the  tmstees  had  died,  the  court,  with  the  consent 
of  the  representatives  of  the  surviving  tmstee,  appointed  new  tmstees  of 
one  estate  only  without  dealing  with  the  other.  {Re  Dennis,  12  W.  R, 
575.)  Separate  tmstees  have  been  appointed  of  a  share  of  a  fund.  {Re 
CotteHll,  W.  N.  1869,  p.  183 ;  Re  Anderson,  55  Law  Times,  W.  N.  119.) 

Upon  an  application  for  the  appointment  of  new  trustees,  the  court  will 
not  enter  into  the  question  of  the  validity  of  the  instrament  creating  the 
tmst    (Re  Matthews,  26  Beav.  463.) 

A  petition  by  a  tenant  for  life  for  a  vesting  order  to  vest  property  in  a 
new  tmstee,  appointed  in  the  place  of  a  trustee  out  of  the  jurisdiction, 
must  be  served  on  the  remainderman.    It  must  be  proved  by  affidavit 
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i^inter  alia\  that  the  event  has  occaired  in  which  the  power  could  he  ezer-    18^14  Viet. 

ciaed,  and  that  the  proposed  trustee  is  a  fit  and  proper  person.    (i»  re     c,  60,  «.  32. 

Jliaynard^i  Settlement^  16  Jnr.  1084.)    An  affidavit  hy  the  solicitor  is  not    ■ 

proper  evidence  of  the  fitness  of  the  new  trustee.     (  Orvndy  v.  Buekridge^  As  to  fltneas  of 

17  Jnr.  731;  22  L.  J.,  Ch.  1007.)    On  petition  for  the  appointment  of  new  propoMd  trustees. 

tmstees  under  this  act,  it  was  asked  that  the  parties  named  in  the  petition 

might  he  appointed  trustees  without  a  reference  to  the  master.    Upon  an 

afiSdavit  of  their  fitness  the  order  was  made,  hut  the  court  required  the  as  to  their  oon- 

written  consent  of  the  parties  proposed  to  be  appointed  trustees.    {Re  aenttoact. 

Batter9hy*$  Trvit,  16  Jnr.  900.)    In  general  the  proposed  trustees  should 

not  appear  hj  counseL    {He  Drapery  2  W.  R.  440;  see  Re  Parher^  21 

L.  T.  218.) 

In  the  case  of  a  vesting  order,  the  beneficial  title  to  the  property  may  be  As  to  the  title  to 
proved  by  the  affidavit  oi  a  person  acquainted  with  the  facts  {Ro  HoiMtu^  ^^  poroperty. 
4  De  Q.  &  J.  436);  but  the  legal  title  must  be  strictly  proved.    (Dan.  Ch. 
Pr.  1825,  5th  ed.) 

On  a  petition  to  appoint  new  tmstees  in  the  place  of  two  who  were  ad-  Senrioe. 
vanced  in  age  and  desirous  of  retiring,  both  the  old  trustees  and  all  the 
ceetui  que  trusts  were  required  to  appear.  {Re  Sloper,  18  Beav.  696.) 
New  trustees  were  appointed  on  petition  in  a  cause,  without  requiring 
service  on  the  heir  of  the  surviving  trustee.  (Purvis  v.  Abrahamf  W.  N. 
1866,  p.  126.)  The  general  rule  is,  that  all  the  cestui  aye  trusts  roust  be 
served  or  join  in  the  application.  {Re  Richards,  5  De  6.  &  Sm.  636;  Re 
FelUncs,  2  Jnr.,  N.  S.  62;  as  to  infants,  see  Re  Fellows  {ih.)\  and  Re 
Toun§,  21  L.  T.,  N.  S.  556.)  But  where  the  parties  are  numerous,  some  of 
the  cestui  que  trusts  may  be  represented  by  others.  {Re  Smyths  2  De  G. 
&  Sm.  781;  Re  Blanchard,  3  De  G.,  F.  &  J.  181 ;  Re  Sharpley,  1  W.R.271.) 

A  form  of  petition  for  the  appointment  of  new  trustees,  and  for  an  Forms  of  petition 
order  vestiue  lands,  the  right  to  call  for  a  transfer  of  stock,  and  the  right  ■"*  orders, 
to  sue  for  choees  in  action  is  given  in  Dan.  Ch.  Forms,  2048.    For  forms 
of  orders,  see  Seton,  804 — 807. 

88.  The  person  or  persons  who,  upon  the  making  of  such  The  new  tmstees 
order  as  last  aforesaid,  shall  be  trustee  or  trustees,  shall  have  ^wmfonnutees 
all  the  same  rights  and  powers  as  he  or  they  would  have  had  if  ***p®£*^?^  ^^ 
appointed  bj  decree  in  a  suit  duly  instituted  [d). 

{d)  See  23  &  24  Vict  c.  45,  s.  27,  post, 

34.  It  shall  be  lawful  for  the  said  Court  of  Chancery,  upon  Power  to  oonrt  to 
making  any  order  for  appointing  a  new  trustee  or  new  trustees,  new  ^nstees. 
either  by  the  sdme  or  by  any  subsequent  order,  to  direct  that 
any  lands  subject  to  the  trust  shall  vest  in  the  person  or  per- 
sons who  upon  the  appointment  shall  be  the  trustee  or  trustees 
for  such  estate  as  the  court  shall  direct;  and  such  order  shall 
have  the  same  effect  as  if  the  person  or  persons  who  before  such 
order  were  the  trustee  or  trustees  (if  any)  had  duly  executed 
all  proper  conveyances  and  assignments  of  such  lands  for  such 
estate  (e). 

(0)  Where  the  executors  of  a  mortgagee,  pursuant  to  an  order  in  a  suit,  had 
tnnsferred  the  mortgage  debt  to  trustees  of  a  certain  settlement,  the  court, 
CD  a  petition  under  this  act,  said  that  the  trustees  of  the  settlement  were, 
under  the  circumstances,  new  trustees  of  the  mortgage,  and  vested  the  land 
in  them  suhject  to  the  equity  of  redemption.  {Re  Hughes,  2  H.  &  M.  695.) 

The  court  has  authority  to  make  a  vesting  order  under  this  act,  though  Onlen  vesting 
there  may  exist  a  person  caj^able  of  executing  a  con?eyance  of  the  trust  ^^i  estate, 
property  to  the  persons  appointed  trustees  hy  the  court.    Vesting  orders 
nave  only  been  refused  where  the  facts  of  the  particular  case  rendered  it 
improper  to  midce  such  an  order.  {Re  Manning's  Trusts,  Kay,  App.  xxviii. ) 

Dj  an  order  under  this  act  real  estate  was  inadvertently  vesied  in  an 
alien.    The  court  declined  varying  the  order  by  inserting  the  name  of  a 
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18  (f  14  Hr^.    natnral-bom  snbject  witbont  the  consent  of  the  crown  :  but  the  order  was 

c  60  s  S4  '    mftdo  upon  a  rehearing,  before  office  foand,  the  crown  raising  no  objection. 

— ^ — *~ — ~    {Re  Qirard,  32  Beav.  385;  see  Re  Martinez,  22  L.  T.,  N.  S.  403.  post.) 

As  to  the  capacity  of  an  alien  to  hold  and  dispose  of  real  property,  see 

now  83  &  34  Vict,  c  14,  s.  2;  and  as  to  the  appointment  of  foreigners  to 

be  trustees,  see  the  note  to  sect.  82,  ante. 

Leaseholds  have  been  vested  in  new  trustees.  (Re  Matthews,  2  W.  R. 
86;  Re  Mundel,  8  W.  R.  683;  but  see  Re  Robinson,  11  W.  R  1035.) 

Where  new  facts  arise  immediately  after  the  making  of  a  vesting  order, 
see,  as  to  the  practice.  Re  Haveloek,  14  W.  R.  26,  174. 

In  a  suit  to  appoint  new  trustees,  it  appeared  that  of  the  two  re- 
maining trustees  of  a  marriage  settlement,  one  had  gone  out  of  the  juris- 
diction and  the  other  was  willing  to  act.  It  was  held,  (overruling  Watt^ 
Settlef^ent,  9  Hare,  106;  and  Re  Plyer,  9  Hare,  220, )  that  an  order  would 
be  made  vesting  the  estate  in  the  continuing  trustee,  and  the  new  trustees 
as  Joint  tenants,  for  such  estate  as  was  vested  in  the  continuing  and  the 
absent  trustees.  {Stnithy.  Smith,  8  Drew.  72;  see  i26  Marquis  of  Bnte's 
Will,  Johns.  15|  quoted  ante,  p.  655.) 

For  forms  of  orders,  see  Seton,  804 — 806. 

Power  to  court  86.  It  shall  be  lawful  for  the  said  Court  of  Cbancerj,  upon 

Me'S^iaw'in  n«w  making  any  order  for  appointing  a  new  trustee  or  new  trustees, 
trurteea.  either  by  the  same  or  by  any  subsequent  order,  to  vest  the  right 

to  call  for  a  transfer  of  any  stock  subject  to  the  trust,  or  to  re- 
ceive the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
any  chose  in  action,  subject  to  the  trust,  or  any  interest  in  re- 
spect thereof,  in  the  pei-son  or  persons  who  upon  the  appoint- 
ment shall  be  the  trustee  or  trustees  {/)* 

(/)  See  Re  Smyth's  Settlement,  4  De  G.  &  S.  499 ;  15  &  16  Vict 
c.  55,  s.  6,  post.  An  order  was  made  under  this  section,  vesting  in  a  trustee 
appointed  by  the  court  the  right  to  transfer  stock  standing  in  the  name  of  a 
testator  who  had  no  legal  personal  representative.  {Re  Herhert,  8  W.  R. 
272.) 

Old  trustees  not         86.  Any  such  appointment  by  the  court  of  new  trustees,  and 
from  luSi?!^*^     any  such  conveyance,  assignment,  or  transfer  as  aforesaid,  shall 

operate  no  further  or  otherwise  as  a  discharge  to  any  former  or 
continuing  trustee  than  an  appointment  of  new  trustees  under 
any  power  for  that  purpose  contained  in  any  instrument  would 
have  done. 
Who  may  apply.  37.  An  Order,  under  any  of  the  hereinbefore-contained  pro- 
visions, for  the  appointment  of  a  new  trustee  or  trustees,  or  con- 
cerning any  lands,  stock  or  chose  in  action  subject  to  a  trust, 
may  be  made  upon  the  application  of  any  person  beneficially 
interested  in  such  lands,  stock  or  chose  in  action,  whether  under 
disability  or  not,  or  upon  the  application  of  any  person  duly 
appointed  as  a  trustee  thereof ;  and  that  an  order  under  any 
of  the  provisions  hereinbefore  contained  concerning  any  lands, 
stock  or  chose  in  action  subject  to  a  mortgage,  may  be  made 
on  the  application  of  any  person  beneficially  interested  in  the 
equity  of  redemption,  whether  under  disability  or  not,  or  of 
any  person  interested  in  the  monies  secured  by  such  mort- 
gage {g). 

(ff)  Where  three  executors  and  trustees  of  a  naturalized  British  subject 
renounced  probate  and  declined  to  act-,  the  court,  on  the  petition  of  the  ad- 
ministrator and  the  persons  who  would  (if  not  aliens)  have  been  oo-heirs, 
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appointed  new  trnstees  and  vested  the  real  estate  in  them,  the  crown  not    13  4^  H  Vict» 
opposing.    {Ee  Martinez,  22  L.  T.,  N.  8.  403.)  c.  60,  #.  37. 

A  person  who  has  a  contingent  interest  in  real  estate  may  present  a  peti- 

tion  for  the  appointment  of  new  trustees.  {Ite  Sheppard,  4  De  G.,  F.  & 
J.  423.)  Where  there  are  infants  cestui  que  trustt,  it.is  not  sofficient  that  Infante, 
the  adnlt  eettni  que  trusts  shoaldhe  petitioners;  the  infants  (by  their  next 
friend)  should  join.  {Re  Fellows,  2  Jar.,  N.  S.  62.)  A  lunatic  cestui  que  Lunatics. 
trust  should  petition  (by  his  next  friend) ;  an  order  will  not  be  made  on 
the  petition  of  the  committee  alone.  {Be  Bourke,  2  De  G.,  J.  &  S.  426.) 
In  the  case  of  a  lunatic  mortgagee,  the  petition  should  be  presented  by  the 
committee.    {Re  Wheeler,  1  De  G.,  M.  &  G.  434.) 

Creditors  who  have  obteined  a  decree  for  the  administration  of  the  Credttorawho 
estate  of  their  debtor,  under  which  a  contract  for  sale  of  his  real  estete  ^*^'«  obtained 
has  been  entered  into,  may  apply  for  a  vesting  order.    {Re  Wragg,  1  De  ^^^'"^ 
6.,  J.  &  S.  356.)    And  where  a  decree  for  sale  had  been  made,  it  was  held  parchaaera  under 
that  a  petition  was  properly  presented  by  a  purchaser  whose  money  was  in  decree, 
court.     {Ayles  v.  Cox,  17  Beav.  684;  Qough  v.  Bage,  25  L.  T.,  N.  S.  738.) 
Three  purchasers  of  different  lots  were  allowed  to  join  in  one  petition. 
{Ro7vleg  v.  Adams,  14  Beav.  130.) 

38.  When   any   person  shall  deem  himself  entitled  to  an  power  to  go 
order  under  any  of  the  provisions  hereinbefore  contained,  either  {Jf'Seflrat"*"**' 
from  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  from  the  uutance. 
Court  of  Chancery,  it  shall  be  lawful  for  him  to  exhibit  before 
any  one  of  the  masters   of  tho  High  Court  of  Chancery  a 
statement  of  the  facts  whereon  such  order  is  sought  to  be  ob- 
tained, and  adduce  evidence  in  support  thereof ;  and  if  such 
evidence  shall  be  satisfactory  to  the  said  master,  he  shall,  at  the 
request  of  the  person  adducing  such  evidence,  give  a  certificate 
xinder  his  hand  of  the  several  material  facts  found  by  him  to  be 
true,  and  of  Jiis  opinion  that  such  person  is  entitled  to  an  order 
in  the  form  set  forth  in  such  certificate  (A). 

(h)  See  Collinson  t.  Collinson,  3  De  G.,  M.  &  G.  409.  The  office  of 
Master  in  Chancery  has  been  abolished  by  15  &  16  Vict.  c.  80,  s.  1. 

89.  Any   person  who   shall  have  obtained  such  certificate  power  to  apply 
may  apply  by  motion  to  the  Court  of  Chancery,  or  to  the  JSJ^Schan- 
Lord  Chancellor,  intrusted  as  aforesaid,  for  an  order  to  the  ceuor. 
effect  set  forth  in  such  certificate,  or  for  such  other  order  as  such 
person  may  deem  himself  entitled  to  upon  the  facts  found  by 
the  master. 

40.  Any  person  or  persons  entitled  in  manner  aforesaid  to  power  to  present 
apply  for  an  order  from  the  said  Court  of  Chancery,  or  from  £Ji"u5t«noe* 
the  Lord  Chancellor,  intrusted  as  aforesaid,  may,  should  he 
think  fit,  present  a  petition  in  the  first  instance  to  the  Court  of 
Chancery,  or  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  for 
such  order  as  he  may  deem  himself  entitled  to,  and  may  give 
evidence  by  affidavit  or  otherwise  in  support  of  such  petition 
before  the  said  court,  or  the  Lord  Chancellor,  intrusted  as  afore- 
said, and  may  serve  such  person  or  persons  with  notice  of  such 
petition  as  he  may  deem  entitled  to  service  thereof  (t). 

(i)  As  to  service  in  the  case  of  lunatic  trustees  and  mortgagees,  see 
note  to  sect  3,  ante,  p.  651 ;  and  in  the  case  of  infant  trnstees  and  mort- 
gagees, see  note  to  sect.  7,  ante,  p.  653.  As  to  service  on  the  mortgagor 
where  a  vesting  order  is  asked,  see  Re  Wise,  5  De  G.  &  Sm.  416,  ante,  p. 
659,  and  Re  Orowe^s  Mortgage,  L.  H.,  13  Eq.  26,  post :  on  an  incumbrancer^ 
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see  JU  miUerinffhafk*t  Trutt,  3  W.  R.  678,  post:  on  recoaant  tros* 
tees,  see  note  to  sect  23,  ante,  p.  662  :  on  the  lord  of  a  manor,  see  note  to 
sect.  28,  ante,  p.  665.  And  as  to  service  in  the  case  of  a  petition  to  ap- 
point new  trustees,  see  note  to  sect.  82,  ante,  p.  671. 

41.  Upon  the  heaiing  of  anj  Buch  motion  or  petition  it  shall 
be  lawful  for  the  said  court,  or  for  the  said  Lord  Chancellory 
should  it  be  deemed  necessary,  to  direct  a  reference  to  one  of 
the  masters  in  ordinary  of  the  Court  of  Chancery  to  inquire  into 
any  facts  which  require  such  an  investigation,  or  it  shall  be  lawful 
for  the  said  court  or  for  the  said  Lord  Chancellor  to  direct  such 
motion  or  petition  to  stand  over,  to  enable  the  petitioner  or  peti- 
tioners to  adduce  evidence  or  further  evidence  before  the  said 
court,  or  before  the  said  Lord  Chancellor,  or  to  enable  notice  or 
any  further  notice  of  such  motion  or  petition  to  be  served  upon 
any  person  or  persons. 

4S.  Upon  the  hearing  of  any  such  motion  or  petition,  whe- 
ther any  certificate  or  report  from  a  master  shall  have  been 
obtained  or  not,  it  shall  be  lawful  for  the  court,  or  the  Lord 
Chancellor,  intrusted  as  aforesaid,  to  dismiss  such  motion  or 
petition,  with  or  without  costs,  or  to  make  an  order  thereupon 
in  conformity  with  the  provisions  of  this  act. 

48.  Whensoever  in  any  cause  or  matter,  either  by  the  evi- 
dence adduced  therein,  or  by  the  admissions  of  the  parties,  or  by 
a  report  of  one  of  the  masters  of  the  Court  of  Chancery,  the 
facts  necessary  for  an  order  under  this  act  shall  appear  to  such 
court  to  be  sufficiently  proved,  it  shall  be  lawful  for  the  said 
court,  either  upon  the  hearing  of  the  said  cause,  or  of  any  peti- 
tion or  motion  in  the  said  cause  or  matter,  to  make  such  order 
under  this  act  (j). 

(j)  An  order  under  this  act  may  be  made  in  a  cause  without  a  petition. 
•(  Wood  T.  Beetlestone,  1  Kay  &  J.  213;  Lechmerev.  Clamp,  30  Bear.  218; 
Hooper  v.  Strvtton,  12  W.  K.  867;  VUeountess  jyAdhemar  t.  Bertrand, 
35  Bear.  19;  Harrison  t.  Smith,  17  W.  R.  6i6.)  A  petition  in  a  cause 
should  be  intituled  in  the  matter  of  the  act  as  well  as  in  the  cause. 
{Oough  y.  Bage,  26  L.  T.,  N.  S.  738.) 

An  order  has  been  made  under  15  &  16  Vict,  c  55,  s.  4,  upon  modon. 
(^Re  Holbrook,  8  W.  R.  8,  post.)  Where  property  is  vested  in  a  lunatic, 
a  petition  in  lunacy  is  necessary.    {Jeffryes  t.  Drysdale,  9  W.  R.  428.) 

44.  Whenever  any  order  shall  be  made  under  this  act,  either 
by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  by  the  Court 
of  Chancery,  for  the  purpose  of  conveying  or  assigning  any 
lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  con- 
tingent right,  and  such  order  shall  be  founded  on  an  allegation 
of  the  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an 
allegation  that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee 
is  out  of  the  jurisdiction  of  the  Court  of  Chancery  or  cannot 
be  found,  or  that  it  is  uncertain  which  of  several  trustees,  or 
which  of  several  devisees  of  a  mortgagee,  was  the  survivor,  or 
whether  the  last  trustee,  or  the  heir  or  last  surviving  devisee 
of  a  mortgagee,  be  living  or  dead,  or  on  an  allegation  that  any 
trustee  or  mortgagee  has  died  intestate  without  an  heir,  or  has 
died  and  it  is  not  known  who  is  his  heir  or  devisee,  then  in  any 
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of  Buch  cases  the  fact  that  the  Lord  Chancellor,  intrusted  as    13  ^  14  Viet. 

aforesaid,  or  the  Court  of  Chancery,  has  made  an  order  upon     c.  60,  f.  44. 

Biich  an  allegation,  shall  be  conclusive  evidence  of  the  matter 

BO  alleged  in  any  court  of  law  or  equity  upon  any  question  as 

to  the  legaWalidity  of  the  order :  provided  always,  that  nothing 

herein  contained  shall  prevent  the  Court  of  Chancery  directing 

a  re-conveyance  or  re-assignment  of  any  lands  conveyed  or 

assigned  by  any  order  under  this  act,  or  a  re-disposition  of  any 

contingent  right  conveyed  or  disposed  of  by  such  order  ;  and  it 

shall  be  lawful  for  the  said  court  to  direct  any  of  the  parties  to 

any  suit  concerning  such  lands  or  contingent  right  to  pay  any 

costs  occasioned  by  the  order  under  this  act,  when  the  same 

shall  appear  to  have  been  improperly  obtained. 

45.  It  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as  Trutteet  ot 
aforesaid,  or  the  Court  of  Chancery^  to  exercise  the  powers  *^***^^'**- 
herein  conferred  for  the  purpose  of  vesting  any  lands,  stock  or 

chose  in  action,  in  the  trustee  or  trustees  of  any  charity  or 
society  over  which  charity  or  society  the  said  Court  of  Chancery 
would  have  jurisdiction  upon  suit  duly  instituted,  whether  such 
trustee  or  trustees  shall  have  been  duly  appointed  by  any 
power  contained  in  any  deed  or  instrument,  or  by  the  decree 
of  the  said  Court  of  Chancery,  or  by  order  made  upon  a 
petition  to  the  said  court  under  any  statute  authorizing  the  said 
court  to  make  an  order  to  that  effect  in  a  summary  way  upon 
petition  {ky, 

(k)  The  28th  section  of  the  Charitable  Trusts  Act  (16  &  17  Vict.  c.  137), 
eonfers  on  the  Master  of  the  Rolls  and  the  Vice-Chancellors  at  chambers 
the  same  jurisdiction  as  they  would  have  exercised  before  the  passing  of 
that  act  in  a  suit  regularly  instituted  or  upon  petition.  New  trustees  having 
been  appointed  under  that  act  by  the  Vice-Chancellor,  and  the  surviying 
trustee  being  a  lunatic,  it  is  competent  for  the  Vice-Chancellor  in  chambers 
to  make  the  Testing  order  under  the  Trustee  Acts,  1850  and  1852.  (Jle 
Davenpart'i  Charity,  4  Be  G.,  M.  &  G.  839.) 

46.  No  lands,  stock,  or  chose  in  action,  vested  in  any  person  xo  escheat  of 
upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  SJ^Sf trost^or 
shall  escheat  or  be  forfeited   to  her  Majesty,  her  heirs  or  mortgage. 
successors,  or  to  any  corporation,  lord  or  lady  of  a  manor,  or 

other  person,  by  reason  of  the  attainder  or  conviction  for  any 
offence  of  such  trustee  or  mortgagee,  but  shall  remain  in  such 
trustee  or  mortgagee,  or  survive  to  his  or  her  co-trustee,  or 
descend  or  vest  in  his  or  her  repi*esentative,  as  if  no  such 
attainder  or  conviction  had  taken  place  {I). 

(t)  This  section  is  the  same  as  the  3rd  section  of  4  &  5  Will.  4,  c.  23. 

On  a  petition  under  that  act,  praying  that  the  court  would  appoint  a  Referenoei  under 
person  to  transfer  certain  funds  standing  in  the  name  of  Mr.  FaunUeroy  as  ^^  Mctioa. 
trustee,  and  which  had  been  forfeited  to  the  crown  by  his  attainder,  and  also 
to  authorize  the  Bank  to  make  the  transfer  accordingly  ;  it  was  decided  that 
the  proper  reference  would  be  to  inquire  and  state  whether  he  was  a  trustee 
within  the  meaning  of  the  4  &  5  Will.  4,  c.  23,  and  also  within  the 
meaning  of  11  Geo.  4  &  1  Will.  4,  c.  60.  {An(m.y  18  L.  J.  73.)  An  order 
was  made  under  4  &  6  Will.  4,  c.  28,  s.  3,  for  a  reference  to  inquire  whether 
a  person  couTictcd  of  felony  in  the  year  1822  was  a  trustee  of  stock  standing 
in  his  name  for  the  petitioner,  and  whether  any  grant  thereof  had  been  made 
by  the  crown  :   it  was  held  not  necessary  to  serve  the  attorney-general  on 
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behalf  of  the  crown  with  notice  of  the  application  to  the  court  (&  ^i^** 
1  Jar.  281.)  In  the  case  of  a  mere  naked  trustee,  having  the  legal  estate 
vested  in  him,  the  lands  do  not  escheat,  bat  the  Court  of  Chancerv,  under 
the  provisions  of  stat.  4  &  5  Will.  4,  c.  23,  had  power  to  appoint  a  new 
trustee  in  the  place  of  a  felon,  and  all  the  interests  of  such  felon  will  be- 
come vested  in  the  new  trustees.  {Ex  parte  Tifson,  1  Jor.  472,  cited  3  Y.  & 
Coll.  344.)  The  affidavit  of  one  of  the  clerks  of  the  treasury,  that  he  had 
searched  the  registry  of  grants  in  the  office  of  the  Secretary  of  State,  and 
had  found  no  grant  by  the  crown  of  the  estate  of  a  trustee  who  had  been 
convicted  of  forgery,  was  held  sufficient  evidence  of  the  non-existence  of 
that  grant.    {Ex parte  Tysoiit  1  Jur.  472.) 

It  had  been  considered  that  when  land  or  personal  property  was  vested  in 
several  trustees,  one  of  whom  was  attainted,  the  whole,  at  least  as  to  chat- 
tels, became  forfeited  to  the  crown,  inasmuch  as  the  crown  could  not  be  a 
joint  tenant  with  anv  other  person.  (Co.  Litt.  190  a  ;  Hales  v.  Petit, 
Plowd.  257 ;  9  Rep.  129  b;  2  Bl.  Com.  409;  Cro.  Eliz.  263;  Finch's  Law, 
178  ;  10  Mod.  246.) 

Power  is  now  given  to  the  court  to  appoint  new  trustees  in  lieu  of  any 
joint  or  sole  trustee  who  has  been  or  shall  be  convicted  of  felony.  (15  & 
16  Vict.  c.  55,  s.  8,^<?*<.) 

47.  Nothing  contained  in  this  act  shall  prevent  the  escheat 
or  forfeiture  of  any  lands  or  personal  estate  vested  in  anj  such 
trustee  or  mortgagee,  so  far  as  relates  to  any  beneficial  interest 
therein  of  any  such  trustee  or  mortgagee,  but  such  lands  or 
personal  estate,  so  far  as  relates  to  any  such  beneficial  interest, 
shall  be  recoverable  in  the  same  manner  as  if  this  act  had  not 
passed  (m)» 

(m)  By  33  &  34  Vict.  c.  23,  s.  1,  it  is  enacted,  that  from  and  after  the  4th 
July,  1870,  no  confession,  verdict,  inquest,  conviction,  or  judgment  of  or  for 
any  treason  or  felony  or  felo  de  »e  shall  cause  any  attainder  or  corruption  of 
blood,  or  any  forfeiture  or  escheat,  but  nothing  in  the  act  is  to  affect  the  law 
of  forfeiture  consequent  on  outlawry.  -  The  crown  is  empowered  to  appoint 
an  administrator,  in  whom  the  convict's  property  vests  (Sects.  9,  10), 
and  provision  is  made  as  to  the  mode  in  which  tne  property  is  to  be  applied. 
(83  &  34  Vict.  c.  23,  ss.  12—18.) 

48.  Where  any  infant  or  person  of  unsound  mind  shall  be 
entitled  to  any  money  payable  in  discharge  of  any  lands,  stock 
or  chose  in  action,  conveyed,  assigned,  or  transferred  under  this 
act,  it  shall  be  lawful  for  the  person  by  whom  such  money  is 
payable  to  pay  the  same  into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  accountant-general  {n\  in  trust  in 
any  cause  then  depending  concerning  such  money,  or,  if  there 
shall  be  no  such  cause,  to  the  credit  of  suoh  infant  or  person 
of  unsound  mind,  subject  to  the  order  or  disposition  of  the  said 
court ;  and  it  shall  be  lawful  for  the  said  court,  upon  petition  in- 
a  summary  way,  to  order  any  money  so  paid  to  be  invested  in 
the  public  funds,  and  to  order  payment  or  distribution  thereof, 
or  payment  of  the  dividends  thereof,  as  to  the  said  court  shall 
seem  reasonable  ;  and  every  cashier  of  the  Bank  of  England 
who  shall  receive  any  such  money  is  hereby  required  to  give 
to  the  person  paying  the  same  a  receipt  for  such  money,  and 
such  receipt  shall  be  an  effectual  discharge  for  the  money 
therein  respectively  expressed  to  have  been  received. 

(a)  These  words  are  to  be  construed  as  if  the  paymaster-general,  for 
the  time  being,  were  here  named.     (35  &  36  Vict.  c.  44,  s.  6.)    As  ta 
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paying  money  into  court,  and  investing  money  paid  into  coart,  see  the  13  ^  14  Vict, 
Oli&ncery  Funds  Rules,  1872  (L.  R.,  7  Ch.  xxxr);  and  the  Practice  under  ^.  60,  s.  49.  * 
tliem  bj  Field  and  Dunn,  pp.  12,  24.  — '- — — — '— 


49.  Where,  in  any  suit  commenced  or  to  be  commenced  in  court  may  make 
tlie  Court  of  Chancery,  it  shall  be  made  to  appear  to  the  court  JiJJSm  o?a*** 
'by  affidavit  that  diligent  search  and  inquiry  has  been  made  after  trustee. 
any  person  made  a  defendant,  who  is  only  a  trustee,  to  serve 
bLim  with  the  process  of  the  court,  and  that  he  cannot  be  found, 
it  shall  be  lawful  for  the  said  court  to  hear  and  determine  such 
cause,  and  to  make  such  absolute  decree  therein  against  every 
person  who  shall  appear  to  them  to  be  only  a  trustee,  and  not 
otherwise  concerned  in  interest  in  the  matter  in  question,  in 
such  and  the  same  manner  as  if  such  trustee  had  been  duly 
served  with  the  process  of  the  court,  and  had  appeared  and 
filed  his  answer  thereto,  and  had  also  appeared  by  his  counsel 
and  solicitor  at  the  hearing  of  such  cause:  provided  always,  that 
no  such  decree  shall  bind,  affect,  or  in  anywise  prejudice  any 
person  against  whom  the  same  shall  be  made,  without  service  of 
process  upon  him  as  aforesaid,  his  heirs,  executors,  or  adminis- 
trators, for  or  in  respect  of  any  estate,  right  or  interest  which 
such  person  shall  have  at  the  time  of  making  such  decree  for 
his  own  use  and  benefit,  or  otherwise  than  as  a  trustee  as  afore- 
said (o). 

{0)  The  court  will  order  the  clerk  of  records  and  writs  to  certifj  that  a 
cause  is  fit  to  be  set  down,  where  a  defendant  trustee  who  has  not  entered 
an  appearance  cannot  be  found.  (  Westkead  t.  SaUf  6  W.  R.  52 ;  Burrell  v. 
Maxwell,  26  L.  T.,  N.  S.  655.) 

50.  When  any  person  shall,  under  the  provisions  of  this  act,  Powerf  of  the 
apply  to  one  of  the  mastera  of  the  Court  of  Chancery  in  the  °»*^« 
first  instance,  and  adduce  evidence  for  the  purpose  of  obtaining 
the  certificate  of  such  master  as  a  foundation  for  an  order  of  the 
said  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  master  to  order  service 
of  such  application  upon  any  person,  or  to  dismiss  such  appli- 
cation, and  to  direct  that  the  costs  of  any  persons  consequent 
thereon  shall  be  paid  by  the  person  making  the  same  ;  and  all 
orders  of  the  n\aster  under  this  act  shall  be  enforced,  by  the 
same  process  as  orders  of  the  court  made  in  any  suit  against  a 
party  thereto. 

61.  The  Lord  Chancellor,  intrusted  as  aforesaid,  and  the  costs  m^- be 
Court  of  Chancery,  may  order  the  costs  and  expenses  of  and  State."*  ^'  '*** 
relating  to  the  petitions,  orders,  directions,  conveyances,  assign- 
ments, and  transfer  to  bo  made  in  pursuance  of  this  act,  or 
any  of  them,  to  be  paid  and  raised  out  of  or  from  the  lands  or 
personal  estate,  or  the  rents  or  produce  thereof,  in  respect  of 
which  the  same  respectively  shall  be  made,  or  in  such  manner 
as  the  said  Lord  Chancellor  or  court  shall  think  proper  {p). 

(p)  Under  a  power  in  a  settlement  of  real  estate,  a  new  trustee  was  duly  Mode  of  raising 
appointed  in  the  place  of  a  sole  trustee  deceased.    The  heir  of  the  de-  ^^^ 
ceased  trustee  could  not  be  found,  aTul  on  petition  an  order  was  made  to 
vest  the  estate  in  the  new  trustee,  and  that  upon  consent  he  might  pay  the 
costs  of  the  proceedings,  and  that  such  costs  with  interest  at  il.  per  cent. 
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might  form  a  charge  on  the  inheritance.    (^Ex  parte  Davies,  16  Jar. 
882.) 

Trastees  were  authorized  to  raise  the  costs  of  an  appointment  of  new 
trustees  by  a  mortgage  of  the  realty  of  which  the  trust  estate  entirely 
consisted.     iRe  Crabtree,  14  W.  R.  497.^ 

On  the  appointment  of  new  trustees  or  two  trust  funds,  the  costs  will  be 
paid  out  of  each  fund  in  proportion  to  the  value  of  the  funds.  (^He  Grant^s 
Trmts,  2  Johns.  &  H.  764.) 

If  the  application  be  solely  for  the  benefit  of  a  life  tenant,  he  will  pay 
the  costs ;  but  the  costs  of  an  application  for  the  general  benefit  of  the 
estate,  such  as  the  appointment  of  new  trustees,  should  be  defrayed  out  of 
corpus,  and  as  between  solicitor  and  client.  (Seton,  817,  quoting  Se 
Parby,  29  L.  T.  72;  Carter  v.  Sebright,  26  Beav.  374.)  Where  a  legacy 
had  been  bequeath^  to  a  sole  trustee  upon  trnst  for  a  tenant  for  life  and 
then  for  reyersioners  absolutely,  the  costs  of  a  petition  by  the  re^ersioneri 
for  the  appointment  of  an  additional  trustee  were  ordered  to  be  paid  by  the 
petitioners.    (He  Brackenbttry's  Trugts,  L.  B.,  10  £q.  46.) 

Where  two  petitions  for  the  appointment  of  new  trustees  of  the  same 
will  were  presented  on  the  same  day  by  difiPerent  beneficiaries,  bat  the 
earlier  one  only  prayed  a  reference  to  chambers  to  make  the  appointment, 
while  the  later  one  proposed  the  appointment  of  two  persons  whose  fitness 
was  proved  in  the  usual  way;  JBacon,  Y.-C,  appointed  the  two  persons 
proposed,  and  directed  that  the  costs  of  the  second  petition  only  shoold  be 
borne  by  the  estate.    (Re  Pring,  66  Law  Times,  W.  N.  27.) 

Upon  a  petition  under  this  act  for  the  appointment  of  a  new  trustee,  the 
court  has  no  jurisdiction  to  award  costs  adversely  against  third  parties  cited 
to  appear  as  respondents  to  the  petition.  (Re  Jhrimrote,  23  Beav.  690.) 
But  where  a  respondent  introduced  unnecessary  charges  into  bis  affidavit, 
he  was  ordered  to  pay  the  costs  of  such  charges.  {Re  WiUiSy  12  W.  R.  97.) 
And  where  a  trustee  improperly  opposed  a  petition  for  the  appointment  of 
new  trustees,  he  was  ordered  to  pa^  his  own  costs  of  the  opposition,  and  Uie 
costs  occasioned  to  the  other  parties  by  his  opposition  woe  deducted  from 
the  costs  payable  to  the  trustee.    {Re  WUeman,  18  W.  B.  674.) 

As  between  vendor  and  purchaser,  the  costs  of  proceedings  under  this 
act  should  be  paid  "by  the  vendor.  (^Bradley  v.  Munton,  16  Beav.  294  ; 
Aylet  V.  Cox,  17  Beav.  684.) 

As  to  the  costs  of  proceedings  under  this  act  occasioned  by  the  Innacy 
of  a  trustee,  or  of  a  mortgagee  or  his  heir,  see  the  note  to  sect.  3,  ante^ 
p.  661. 

62.  Upon  anj  petition  being  presented  under  this  act  to  the 
Lord  Chancellor,  intrusted  as  aforesaid,  concerning  a  person  of 
unsound  mind,  it  shall  be  lawful  for  the  said  Lord  ChanceUor, 
should  he  so  think  fit^  to  direct  that  a  commission  in  the  nature 
of  a  writ  de  lunatico  inquirendo  shall  issue  concerning  such 
person,  and  to  postpone  making  any  order  upon  such  petition 
until  a  return  shall  have  been  made  to  such  commission  {q), 

{q)  As  to  the  order  for  inquiry  and  proceedings  thereon,  see  Elmer, 
Pr.  Lun.  10  et  teq.,  2nd  edit 

63.  Upon  any  petition  under  this  act  heing  presented  to  the 
Lord  Chancellor,  intrusted  as  afoi^esaid,  or  to  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  Lord  Chancellor  or 
the  said  Court  of  Chancery  to  postpone  making  anj  order  upon 
such  petition  until  the  right  of  the  petitioner  or  petitioners 
shall  have  been  declared  in  a  suit  duly  instituted  for  that 
purpose  (r). 

(r)  Two  partners  in  a  brewery,  part  of  the  property  of  which  consisted 
of  freehold  and  copyhold  estates,  corenanted  that  the  survivor  should  have 
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tl&e  option  of  purchasing  the  share  of  the  deceased  partner  in  the  propertj    13  ^  14  Vict. 
of  tlie  partnership  at  a  valuation,  and  the  sarvivor  accordingly-  exercised      c.  60,  s.  63. 

socli  option,  and  paid  to  the  executors  of  the  deceased  partner  the  amount 

&^  -vv^hich  the  share  was  valued.  The  share  of  the  deceased  partner  and  his 
le^al  estate  in  part  of  the  freehold  and  copyhold  estates  of  the  partnership 
descended  or  became  vested  in  his  infant  heir:  but  the  court  refused  upon 
petition  or  motion  under  this  act,  without  suit,  to  declare  the  infant  heir  a 

trostee  for  the  surviving  partner.    (Be  Burt,  9  Hare,  289.)    In  Be 

Carpenter,  Kay,  418,  Wood^  Y.-C,  refused  to  make  an- order  without  suit. 

Suits  were  directed  in  Be  CdUifuon,  8  De  G.,  U.8cG.i09;Be  Weeding, 

4  Jar.,  N.  S.  707. 

54.  The  powers  and  aathorities  given  bj  this  act  to  the  powenofconrt 
Ck>urt  of  Chancery  in  England  shall  extend  to  all  lands  and  ^SSditopro^ 
personal  estate  within  the  dominions,  plantations,  and  colonies  perty  in  the 
belonging  to  her  Majesty  (except  Scotland)  (*).  coioniefc 

(«)  The  Lord  Chancellor  of  Great  Britain  sitting  in  lunacy  has  not  a  con* 
current  jurisdiction  over  lands  in  Ireland,  (Be  JJaviet,  8  Mao.  &  G.  278.) 
!Bnt  vesting  orders  have  been  made  by  the  English  Court  of  Chancery  as 
to  lands  in  Ireland  (Be  Hewitt,  6  W.  B.  587 ;  Be  Taitt,  W.  N.  1870, 
p.  25),  and  in  Canada  (Be  Schofleld,  24  L.  T.  322  ;  Be  Groom,  11  L.  T., 
N.  8.  386). 

The  provisions  of  the  Trustee  Acts  have  been  extended  to  the  private 
proper^  of  the  sovereign  in  England  and  Ireland.  (25  &  26  Vict.  c.  37, 
8.  10.) 


66.  The  powers  and  authorities  given  hy  this  act  to  the  PDwengirento 
Cou^t  of  Chancery  in  England  shall  and  may  be  exercised  in  SSr'be«SSsSr 
like  manner,  and  are  hereby  given  and  extended  to  the  Court  of  by  that  oout  in 
Chancery  in  Ireland  with  respect  to  all  lands  and  personal  ^^^^^°^' 
estate  in  Ireland. 

66.  The  powers  and  authorities  given  by  this  aot  to  the  PowenofLord 
Lord  Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  shall  liSS^^ll^'Jend 
extend  to  all  lands  and  personal  estate  within  any  of  the  to  property  in  the 
dominions,  plantations,  and  colonies  belonging  to  her  Mcgesty  ^^^°*^ 
(except  Scotland  and  Ireland). 

67.  The  powers  and  authorities  given  by  this  act  to  the  Powers  of  lom 
Lord  Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  shall  Ji^SSy*^ 
and  may  be  exercised  in  like  manner  by  and  are  hereby  given  exereued  by  ixmi 
to  the  Lord  Chancellor  of  Ireland,  intrusted  as  aforesaid,  with  i^J^umd!'^  ^' 
respect  to  all  lands  and  personal  estate  in  Ireland  (^), 

(f)  See  Be  8mitk*g  Trusts,  I.  R.,  4  Eq.  180. 

58.  In  citing  this  act  in  other  acts  of  parliament,  and  in  legal  short  title. 
instruments,  and  in  legal  proceedings,  it  shall  be  sufficient  to 
use  the  expression,  **  The  Trustee  Aci  1850." 

69.  This  act  shall  come  into  operation  on  the  first  day  of  commencement  oc 
November,  one  thousand  eight  hundred  and  ^(ij,  *^^ 

60.  This  act  may  be  amended  or  repealed  by  any  act  to  be  Act  mny  be 
passed  in  this  session  of  parliament,  amended,  &c. 
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15  &  16  Victoria,  c.  65. 
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An  Act  to  extend  the  Provisions  of^^  The  Trustee  Act,  1860. 

[30th  June,  1862.] 


15  4-16  T7^f. 
e,  56,  $.  1. 

Ooart  of  Chancery 
may  make  an 
order  for  resting 
the  estate  in  lien 
of  oonreyance  by 
a  party  to  the  suit 
after  a  decree  or 
order  for  sale. 


Power  to  make  an 
order  for  resting 
the  estate,  on 
refusal  or  n^lect 
of  a  trustee  to 
convey  or  release. 


Whereas  it  is  expedient  to  extend  the  provisions  of  the  Trustee 
Act,  1860:  be  it  therefore  enacted, 

1.  When  anj  decree  or  order  shall  have  been  made  bj  any 
court  of  equity  directing  the  sale  of  any  lands  for  any  purpose 
whatever,  every  person  seised  or  possessed  of  such  land^  or 
entitled  to  a  contingent  right  therein,  being  a  party  to  the  suit 
or  proceeding  in  which  such  decree  or  order  shall  have  been 
made,  and  bound  thereby,  or,  being  otherwise  bound  by  such 
decree  or  order,  shall  be  deemed  to  be  so  seised  or  possessed  or 
entitled  (as  the  case  may  be)  upon  a  trust  within  the  meaning  of 
the  Trustee  Act,  1860;  and  in  every  such  case  it  shall  be  lawful 
for  the  Court  of  Chancery,  if  the  said  court  shall  think  it  ex- 
pedient for  the  purpose  of  carrying  such  sale  into  effect,  to 
make  an  order  vesting  such  lands  or  any  part  thereof,  for  such 
estate  as  the  court  shall  think  fit,  either  in  any  purchaser  or  in 
such  other  person  as  the  court  shall  direct;  and  every  such 
order  shall  have  the  same  effect  as  if  such  person  so  seised  or 
possessed  or  entitled  had  been  free  from  all  disability,  and  had 
duly  executed  all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate  (a). 

(a)  Where  a  sale  faas  been  ordered  by  decree  of  property,  in  which  infuit 
and  possible  nnbom  children  are  interested,  though  snch  decree  was  made 
before  the  passing  of  this  act,  and  thoogh  the  purpose  of  the  sale  is  not 
confined  to  the  payment  of  debts,  the  coort  has  authority  under  the  Tmstee 
Act,  1850,  and  this  act  taken  together  to  make  a  vesting  order.  ( Waka  v. 
Wake,  17  Jur.  545.) 

See  further  the  note  to  13  &  14  Vict.  c.  60,  s.  29,  ante,  p.  665. 

2.  That  sections  numbered  seventeen  and  eighteen  in  the 
Queen's  printer's  copy  of  the  Trustee  Act,  1860,  be  repealed; 
and  in  every  case  where  any  person  is  or  shall  be  jointly  or 
solely  seised  or  possessed  of  any  lands  or  entitled  to  a  contingent 
right  therein  upon  any  trust,  and  a  demand  shall  have  been  made 
upon  such  trustee  by  a  person  entitled  to  require  a  convevance 
or  assignment  of  such  lands,  or  a  duly-authorized  agent  of  such 
last-mentioned  person,  requiring  such  trustee  to  convey  or 
assign  the  same,  or  to  release  such  contingent  right,  it  shall  he 
lawful  for  the  Court  of  Chancery,  if  the  said  court  shaU  be 
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satisfied  that  such  trustee  has  wilfully  refused  or  neglected  to  15  4- 16  l^ct. 
convey  or  assign  the  said  lands  for  the  space  of  twentj-eight  e.  55,  s.  2. 
days  after  such  demand,  to  make  an  order  vesting  such  lands 
in  such  person,  in  such  manner  and  for  such  estate  as  the  court 
shall  direct,  or  releasing  such  contingent  right  in  such  manner 
as  the  court  shall  direct;  and  the  said  order  shall  have  the 
same  eifect  as  if  the  trustee  had  duly  executed  a  conveyance  or 
assignment  of  the  lands,  or  a  release  of  such  right,  in  the  same 
manner  aixd  for  the  same  estate  (b). 

(h)  An  order  has  been  made  tinder  this  section  to  defeat  an  attempt  at  Cafes  ander  thU 
extortion  on  the  part  of  the  trustee.    {Re  (yjJannelVs  Trust,  19  W.  R.  sectiou. 
522.) 

By  a  decree  in  a  suit  A.  was  declared  a  trustee  of  leaseholds  for  the 
plaintiff,  and  ordered  to  assign  the  premises  to  her,  but  he  refused  to 
execute  the  deed.  Notice  of  motion  for  an  order  directing  A.  to  execute 
the  deed  within  four  days,  or  for  a  resting  order,  was  served  on  A.,  who 
did  not  appear.  The  motion  having  stood  over  for  twenty-eight  days,  a 
vesting  order  was  made  under  this  section  on  an  ex  parte  application. 
{Knight  v.  Knight,  W.  N.  1866,  p.  114.)  And  where  the  defendant  had 
been  declared  a  trustee  for  the  purpose  of  executing  a  lease  to  the  plaintiff, 
and  neglected  to  do  so  for  twenty-eight  days  after  formal  demand,  an  order 
was  made  that  on  the  consideration  money  being  brought  into  court,  the 
chief  clerk  should  execute  the  lease.  {Derham  y.  Kiernan,  I.  R.,  5  Eq.  217.) 
See  also  Warrender  v.  Foster^  Seton,  822. 

Where  a  mortgagor  covenanted  to  surrender  copyholds  to  his  mortgagee, 
and  neglected  to  make  such  surrender  for  twenty-eight  days  after  demand 
and  tender  of  engrossment  by  mortgagee,  a  vesting  order  was  made  on  the 
petition  of  the  mortgagee,  without  service  on  the  mortgagor  being  required. 
{Re  Crowe* 9  Mortgage,  L.  R.,  13  Eq.  26.)  See  also,  as  to  the  instmment  to 
be  tendered  in  the  case  of  copyholds,  Bamley  v.  Adams,  14  Beav.  180. 

An  order  vesting  lands,  which  were  subject  to  an  annuity,  was  made 
under  this  section,  without  requiring   service  on  the  annuitant    {Re 
WinteringhairCs  Trust,  3  W.  R.  678.) 

The  case  of  trustees  refusing  or  neglecting  to  transfer  stock  is  provided 
for  by  13  &  14  Vict.  c.  60,  ss.  23,  24. 

For  form  of  order  under  this  section,  see  Seton,  809. 

3.  When  any  infant  shall  be  solely  entitled  to  any  stock  upon  rower  to  make  an 
any  trust,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make  JJJSfJ  w^receipt 
an  order  vesting  in  any  person  or  persons  the  right  to  transfer  of  dindendii  of 
such  stock,  or  to  receive  the  dividends  or  income  thereof ;  and  antoiim^tnwtee. 
when  any  infant  shall  be  entitled  jointly  with  any  other  person 
or  persons  to  any  stock  upon  any  trust,  it  shall  be  lawful  for 
the  said  court  to  make  an  order  vesting  the  right  to  transfer 
such  stock,  or  to  receive  the  dividends  or  income  thereof,  either 
in  the  person  or  persons  jointly  entitled  with  the  infant,  or  in 
him  or  them,  together  with  any  other  person  or  persons  the  said 
court  may  appoint  (c). 

{c)  This  section  of  the  act  is  supposed  to  have  been  introduced  in  con- 
sequence of  the  decision,  that  the  court  had  no  jurisdiction  to  make  a 
vesting  order  with  regard  to  stock  held  by  an  infant  sole  trustee,  who  was 
out  of  the  jurisdiction  of  the  court.  ( Cramer  v.  Cramer,  5  Be  G.  &  S. 
312.) 

Where  a  father  transferred  stock  into  the  joint  names  of  himself,  his 
wife  and  an  infant  child,  and  the  evidence  showed  that  no  trust  was  in- 
tended, and  that  the  transfer  was  made  under  a  mistake,  the  court  declared 
the  infant  a  trustee  for  the  father  and  made  an  order  under  this  section. 
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15  i*  16  Vict.   iDevoy  t.  Detoy,  3  Sm.  &  Giff.  403 ;  followed  in  Stoju  ▼.  StoM,  8  Jor^ 
e.  66.  *.  3.       N.  S.  708.) 

Where  stock  was  sfcanding  in  the  names  of  three  trostees  and  an  infant, 

and  two  trustees  were  dead,  and  the  third  was  ont  of  the  jurisdiction,  the 
court  appointed  a  guardian  and  allowed  maintenance,  and  vested  the  right 
to  receiTe  the  di?idend8  in  the  guardian  during  the  minoritj.  (^Re  Morfam,, 
Seton,  826.) 

Under  this  section  an  infant  was  declared  a  trustee  of  stock  standing  in 
his  own  name,  and  to  which  he  was  absolutely  entitled  in  order  to  obtain 
payment  of  dividends  to  his  guardian  {Re  Wakwood,  6  N.  R.  61),  but  this 
order  was  subsequently  dischairged  and  an  order  under  1  Will.  4,  c  65,  a.  32, 
substituted.    (6  N.  R.  316.) 

H.,  sole  trustee  of  money  for  A.  and  an  infant,  invested  it  in  stock  in 
the  ioint  names  of  himself  and  the  infant.  After  the  death  of  H.  and  A., 
a  suit  was  instituted  in  which  an  order  was  made  as  follows  :~It  appearing 
that  the  executors  of  H.  were  jointly  entitled  with  the  infant  to  the  fund 
upon  a  trust  within  the  meamng  of  the  act,  the  court  ordered  that  the 
right  to  call  for  a  transfer  should  vest  in  the  executors  of  H.  for  the  pur- 
pose of  transferring  the  fund  into  court.  {Sandert  v.  Horner^  25  IBeav. 
467.) 

Where  monev,  in  which  infants  were  bene6cially  interested,  was  by  mis- 
take invested  in  their  names  in  consols,  the  court  upon  a  bill  filed  by 
executors,  who  were  entitled  to  the  control  of  the  money,  declared  the 
infants  trustees  for  the  plaiatifb,  and  directed  a  vesting  oider.  {Rives  v. 
Rives,  W.  N.  1866,  p.  144.) 

For  forms  of  orders  under  thip  section,  see  Seton,  705, 796. 


On  neglect  to 
transfer  stock  for 
twenty-eight 
days,  order  may 
be  nuule  vesting 
right  to  transfer 
in  each  perMm  as 
the  ooart  shall  ap- 
point. 


4.  Where  anj  person  shall  neglect  or  refuse  to  transfer  anj 
stock,  or  to  I'eceive  the  dividends  or  inoonie  thereof,  or  to  sae 
for  or  recover  anj  chose  in  action,  or  any  interest  in  respect 
thereof,  for  the  space  of  twenty-eight  days  next  after  an  order 
of  the  Court  of  Chancery  for  that  purpose  shall  have  been 
served  upon  him,  it  shall  be  lawful  for  the  Court  of  Chancery 
to  make  an  order  vesting  all  the  right  of  such  person  to  transfer 
such  stock  or  to  receive  the  dividends  or  income  thereof,  or  to 
sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  in  such  person  or  persons  as  the  said  court  may 
appoint  {d), 

(d)  See  sect.  23  of  Trustee  Act,  1850,  and  note,  ant^,  p.  662.  An  order 
under  this  or  the  following  section  must  not  deal  with  a  larger  subject- 
matter  than  the  previous  onier  which  it  proposes  to  enforce.  ( Skynner  v. 
Pelichet,  9  W.  R.  191.) 

A  petition  for  a  preliminaiy  order  under  this  section  need  not  be  served 
upon  the  trustee.     ( Re  Mount,  34  L.  T.,  N.  S.  290,) 

An  order  under  this  section  has  been  made  upon  motion.  {Re  HoU 
brook's  Will,  8  W.  R.  8,) 

Stock  in  which  the  plaintiff  was  interested  was  standing  in  the  joint 
names  of  A.  and  B.,  defendants,  and  A.  not  appearing  at  the  hearing,  was 
directed,  within  seven  days  after  service  of  the  decree  upon  the  solicitor  of 
the  defendants,  to  transfer  the  stock  into  court.  The  decree  was  served 
upon  Uie  solicitor,  but  the  stock  was  not  transferred,  and  an  order  was 
made  upon  motion  vesting  the  right  to  transfer  in  the  defendant's  solicitor. 
The  bank  objected  that  there  was  nothing  in  the  order  to  show  Uiat  tiie 
court  intended  service  upon  his  solicitor  to  be  good  service  upon  A.  within 
the  meaning  of  this  section,  and  an  order  was  ultimately  made  under  18  & 
14  Vict  c.  60,  8.  22,  stating;  that  A.  was  out  of  the  jurisdiction,  or  could 
not  be  found,  and  appointing  the  ofScer  of  the  bank  to  transfer  the  stock. 
(  Coles  V.  Benhow,  W.  N.  1878,  p.  60.) 

For  forms  of  orders  under  this  section,  see  Seton,  810,  811. 
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6.  When  any  stock  shall  be  standing  in  the  sole  name  of  a    15  ^  le  Vict, 
deceased  pereon,  and  his  personal  representative  shall  refuse  or     c.  55,  $.  5. 
neglect  to  transfer  such  stock  or  receive  the  dividends  or  income  oniiken  lectby 
thereof  for  the  space  of  twenty-eight  days  next  after  an  order  of  executor,  eimiiar 
the  Court  of  Chancery  for  that  purpose  shall  have  been  served  Jjj^**"^  ^ 
upon  him,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make 
an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  in  any  person  or  persons  whom 
the  said  court  may  appoint  (e). 

{e)  See  sect  25  of  the  Trustee  Act,  1850,  ante^  p.  66S,  n. 
For  form  of  order  under  this  section,  see  Seton,  798. 

6.  When  any  order,  being  or  purporting  to  be  under  this  act,  Bank  of  England 
or  under  the  Trustee  Act,  1850,  shall  be  made  by  the  Lord  ^i~y"£!fSl?u(A 
Chancellor,  intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  orders, 
vesting  the  right  to  any  stock,  or  vesting  the  right  to  transfer 

any  stock,  or  vesting  the  right  to  call  for  the  transfer  of  any 
stock,  in  any  person  or  persons,  in  every  such  case  the  legal 
right  to  transfer  such  stock  shall  vest  accordingly  ;  and  the 
person  or  persons  so  appointed  shall  be  authorized  and  em- 
powered to  execute  all  deeds  and  powers  of  attorney,  and  to 
perform  all  acts  relating  to  the  transfer  of  such  stock  into  his  or 
their  own  name  or  names,  or  otherwise,  to  the  extent  and  in 
confoimity  with  the  teims  of  the  order  ;  and  the  Bank  of  Eng- 
land, and  all  companies  and  associations  whatever,  and  all  per- 
sons, shall  be  equally  bound  and  compellable  to  comply  with 
the  requisitions  of  such  person  or  persons  so  appointed  as  afore- 
said, to  the  extent  and  in  conformity  with  the  terms  of  such 
order,  as  the  said  Bank  of  England,  or  such  companies,  associa- 
tions, or  persons  would  have  been  bound  and  compellable  to 
comply  with  the  requisitions  of  the  person  in  whose  place  such 
appointment  shall  have  been  made  (jf )• 

(/)  This  prevision  appears  to  haye  been  introduced  in  consequence  of 
the  case,  Re  Smyth*$  Settlement^  4  De  6.  &  S.  499,  ante^  p.  664. 

7.  Every  order  made  or  to  be  made,  being  or  purporting  to  indemnity  to 
be  made  under  this  or  the  Trustee  Act,  1850,  by  the  Lord  ^Si^^wolSSing. 
Chancellor,  intrusted  as  aforesaid,  or  by  the  Court  of  Chancery, 

and  duly  passed  and  entered,  shall  be  a  complete  indemnity  to 
the  Bank  of  England,  and  all  companies  and  associations  what- 
soever, and  all  persons,  for  any  act  done  pursuant  thereto  ;  and 
it  shall  not  be  necessary  for  the  Bank  of  England,  or  such 
company  or  association,  or  person,  to  inquire  concerning  the 
propriety  of  such  order,  or  whether  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  or  the  Court  of  Chancery,  had  jurisdiction 
to  nmke  the  same. 

8.  When  any  person  is  or  shall  be  jointly  or  solely  seised  or  rower  to  appoint 
possessed  of  any  lands  or  entitled  to  any  stock  upon  any  trust,  SJJofpSSolii" 
and  such  person  has  been  or  shall  be  convicted  of  felony,  it  oonvicied  of 
shall  be  lawful  for  the  Coiu-t  of  Chancery,  upon  proof  of  such  '®'*^°^' 
conviction,  to  appoint  any  person  to  be  a  trustee  in  the  place  of 

such  convict,  and  to  make  an  order  for  vesting  such  lands,  or 
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15  ^  16  Vict, 
c,  55,  f.  8. 


Power  to  the 
court  to  appoiBt 
new  trustees 
where  there  Is  no 
existing  trustee. 


Cbanoellor  may 
make  orders  for 
appointment  of 
trustees,  without 
It  being  neoesaary 
tjiat  It  should  be 
made  in  Chaooery, 


the  right  to  transfer  such  stock,  and  to  receive  the  dividends  or 
income  thereof,  in  such  person  to  be  so  appointed  trustee  ;  and 
such  order  shall  have  the  same  effect  as  to  lands  as  if  the  con- 
vict trustee  had  been  free  from  any  disability,  and  had  dulj 
executed  a  conveyance  or  assignment  of  his  estate  and  interest 
in  the  same  {g). 

(^)  See  13  &  14  Yict.  c.  60,  s.  46  {ante,  p.  675),  as  to  the  escheat  of 
trast  property;  and  13  &  14  Vict.  c.  60,  s.  32  {ante,  p.  667),  as  to  the  ap- 
pointment of  new  trustees. 

9.  In  all  cases  where  it  shall  be  expedient  to  appoint  a  new- 
trustee,  and  it  shall  be  found  inexpedient,  difficult  or  imprac- 
ticable so  to  do  without  the  assistance  of  the  Court  of  Chan- 
cery, it  shall  be  lawful  for  the  said  court  to  make  an  order 
appointing  a  new  trustee  or  new  trustees  whether  there  be  any 
existing  trustee  or  not  at  the  time  of  making  such  order  (A). 

{h)  See  the  note  to  13  &  14  Vict.  c.  60,  s.  32,  ante,  p.  669. 

10.  In  every  case  in  which  the  Lord  Chancellor,  intrusted  as 
aforesaid,  haa  jurisdiction  under  this  act,  or  the  Trustee  Act, 
1850,  to  order  a  conveyance  or  transfer  of  land  or  stock,  or  to 
make  a  vesting  order,  it  shall  be  lawful  for  him  also  to  make 
an  order  appointing  a  new  trustee  or  new  trustees,  in  like 
manner  as  the  Court  of  Chancery  may  do  in  like  cases,  with- 
out its  being  necessary  that  the  order  should  be  made  in  chan- 
cery as  well  as  in  lunacy,  or  be  passed  and  entered  by  the  regis- 
trar of  the  Court  of  Chancery  (t). 

(i)  Where  a  petition  is  presented  nnder  the  Trustee  Acts,  1850  and 
1852,  for  the  appointment  of  new  trustees  in  the  place  of  trustees,  some  of 
whom  are  dead  and  the  survivor  a  person  of  unsound  mind,  not  so  found  by 
inquisition,  the  petition  may  be  presented  in  lunacy  only,  and  not  in  chan- 
cery. {Re  Owen,  L.  B.,  4  Ch.  782.  See  Re  Boyce,  12  W.  R.  359,  where 
Lord  Westbury  made  an  order  in  lunacy  and  in  chancery.) 

11.  AU  the  jurisdiction  conferred  by  this  act  on  the  Lord 
Chancellor,  intrusted  by  virtue  of  the  Queen's  sign  manual  with 
the  care  of  the  persons  and  estates  of  lunatics,  shall  and  may  be 
had;  exercised  and  pei^formed  by  the  person  or  persons  for  the 
time  being  intrusted  as  aforesaid  (A). 

(it)  See  15  &  16  Vict.  c.  87,  s.  16,  ante,  p.  650. 

12.  This  act  shall  be  read  and  construed  according  to  the 
definition  and  interpretations  contained  in  the  second  section  of 
the  Trustee  Act,  1850,  and  the  provisions  of  the  said  last- 
mentioned  act  (except  so  far  as  the  same  are  altered  by  or  in- 
consistent with  this  act)  shall  extend  and  apply  to  the  cases 
provided  for  by  this  act^  in  the  same  way  as  if  this  act  had  been 
incorporated  with  and  had  formed  part  of  the  said  Trustee  Act, 

1850(0. 
(Z)  See  ante,  pp.  647—649. 

All  orders  made         13.  Every  Order  to  be  made  under  the  Trustee  Act,  1850,  or 
l«,*iwS!  w  uita    tl^is  act,  which  shall  have  the  effect  of  a  conveyance  or  assign- 


Ah  to  powers  of 
pencils  intnuted 
with  tlie  care  of 
luuatios. 


Act  to  be  con- 
Btnied  as  part  of 
Trustee  Act,  1860. 
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ment  of  any  lands,  or  a  transfer  of  any  such  stock  as  can  onlj    15  ^  16  Vict, 
be  transferred  by  stamped  deed,  shall  be  chargeable  with  the     g.  65,  *.  13. 
like  amount  of  stamp  duty  as  it  would  have  been  chargeable  ^.t  to  be  charge- 
with  if  it  had  been  a  deed  executed  by  the  person  or  persons  »^i«  ^*^  t^« 
seised  or  possessed  of  such  lands,  or  entitled  to  such  stock;  and  u'deedsS'oon-^ 
every  such  order  shall  be  duly  stamped  for  denoting  the  pay-  vcy"»oc- 
ment  of  the  said  duty  (m). 

(m)  The  Commissionere  of  Inland  Hevenae  have  intimated  to  the  chan- 
cery registrars  that  in  their  opinion  the  foUowhig  descriptions  of  orders 
made  under  the  Tmstee  ^cts  are  chargeable,  under  33  &  34  Vict.  c.  97, 
with  the  following  duties:— (1)  Order  appointing  new  trustees,  one  stamp 
of  lOf . ;  (2)  Order  appointing  new  trustees,  and  vesting  in  them  the  right 
to  transfer  stock,  one  stamp  of  10«.;  (3)  Order  appointing  new  trustees, 
and  vesting  land  in  them,  two  stamps  of  10«.  each ;  (4)  Order  appointing 
new  trustees,  and  vesting  in  them  the  right  to  sue  for  choses  in  action,  two 
stamps  of  lOf.  each.  When  the  choses  in  action  are  in  the  nature  of  a 
mortgage,  bond,  debenture,  covenant,  or  foreign  security,  or  of  any  money 
or  stock  secured  by  any  such  instrument,  or  by  any  warrant  of  attorney  to 
enter  up  judgment,  or  by  any  judgment,  and  the  total  amount  thereby  se- 
cured is  under  2,000^.,  an  ad  valorem  stamp  at  the  rate  of  sixpence  per 
1002.  is  to  be  substituted  for  the  second  stamp  of  10«.  (33  &  34  Vict.  c.  97, 
sched.  tit.  "  Mortgage,"  par.  3).  In  no  case  where  new  trustees  are  ap- 
pointed, and  a  vesting  order  made,  are  more  than  two  10«.  stamps  required. 
No  stamp  is  required  in  respect  of  any  order  merely  vesting  the  right  to  call 
for  a  transfer  of  and  to  transfer  any  stock.  (Begistrar's  Notice,  March, 
1871.     W.  N.  1871,  Pt.  2,  p.  112.) 
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19  &  2OT1CTORIA,  c.  120. 

Ah  Act  to  facilitate  Leases  and  Sales  of  Settled  EstcUes  (a). 

f29th  July,  1856.] 


c.  120,  t.  1. 


Interpretation  of 
oenftlu  teruu. 


19  ^f*  20  ^'ict.  Whereas  it  is  expedient  that  the  Court  of  Chancery  should 
have  power  in  certain  cases  to  authorize  leases  and  sales  of 
settled  estates  where  it  shall  deem  that  such  leases  or  sales  would 
be  proper  and  consistent  with  a  due  regard  for  the  interests  of  all 
parlies  entitled  under  the  settlement ;  and  it  is  also  expedient 
that  persons  in  possession  of  land  for  certain  limited  interests 
should  have  power  to  grant  agricultural  or  occupation  leases 
thereof,  at  rack  rent,  for  a  reasonable  period  :  be  it  enacted  bj 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  comimons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

(a)  See  Smith's  Ch.  Pr.,  pp.  1128—1139,  7th  ed. 

1.  The  word  "  settlement,"  as  used  in  this  act,  shall  signify 
any  act  of  parliament,  deed,  agreement,  copy  of  court  roll,  will 
or  other  instrument,  or  any  number  of  such  instruments,  under 
or  by  virtue  of  which  any  hereditaments  of  any  tenure  or  any 
estates  or  interests  in  any  such  hereditaments  stand  limited  to  or 
in  trust  for  any  persons,  by  way  of  succession  (6),  including  any 
such  instruments  affecting  the  estates  of  any  one  or  more  of 
such  persons  exclusively ;  and  the  term  "  settled  estates,"  as 
used  in  this  act,  shall  signify  all  hereditaments  of  any  tenure, 
and  all  estates  or  interests  in  any  such  hereditaments  which  are 
the  subject  of  a  settlement ;  and  for  the  purposes  of  this  act 
a  tenant  in  tail  after  possibility  of  issue  extinct  shall  be  deemed 
to  be  a  tenant  for  life. 

(jb)  It  was  held  hy  Stuart,  Y.-C,  that  the  interest  which  may  arise  hj 
way  of  accruer,  Is  a  limitation  <*  by  way  of  saccession "  within  this 
act  (Re  Goodwin,  3  Giff.  620) ;  bat  where  there  was  a  limitation  in  a 
will  to  trnstees  npon  trust  for  snch  children  of  A.  as  should  attain  twenty- 
one,  and  if  bat  one  who  should  attain  twenty-one,  the  whole  to  such  one, 
with  trusts  for  maintenance  and  a  gift  oyer,  it  was  held  by  Kiwiertley^ 
V.-C,  that  this  was  not  a  limitation  "  by  way  of  saccession  "  within  the 
act  {Re  Bardin^  7  W.  R.  711);  and  this  decision  was  affirmed.  {Re 
Rurdin,  6  Jar.,  N.  S.  1878.) 

A  testator  devised  his  real  estate,  and  beqneathed  the  residue  of  his 
personal  estate  to  trustees  upon  trust,  at  their  discretion,  to  sell  the  real 
estate,  and  convot  the  personalty  and  invest  the  proceeds,  and  pay  the 
income  to  his  wife  during  her  widowhood,  for  the  maintenance  of  his 


Settled  estates 
within  the  act. 
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children  daring  their  minorities ;   and  npon  the  death  or  marriage  of  his   19  4'  ^  Vict. 
wife,  the  fund  and  the  income  thereof  were  to  be  in  tmst  for  his  children      c.  120,  s.  1. 

absolutely  in  eqaal  shares.    It  was  held,  that  this  was  a  settled  estate  " 

within  the  act.    {Re  Laing,  L.  K.,  1  Eq.  416;   Re  Greene,  10  Jar.,  N.  S. 
1098;  Cbllett  T.  CoUeUy  L.  R.,  2  Eq.  203.) 

liand  was  vested  in  a  trustee  upon  trnst  daring  the  joint  liyes  of  the 
husband  and  wife,  for  the  separate  nse  of  the  wife  without  power  of  antici- 
pation; and  after  her  death,  if  she  should  predecease  her  husband,  in 
trnst  for  her  appointees  hj  will,  and  in  default,  in  trust  for  the  person  or 
persons  whom  she  should  leave  her  heir  or  co-heirs  at  law,  and  the  heirs 
and  assiens  of  such  person  or  persons  respectively ;  but  if  she  should  sur- 
Tive  her  husband,  in  trust  for  her  appointees  by  deed  or  will,  and  in  default 
npon  the  trusts  declared  in  the  event  of  her  predeceasing  her  husband  without 
having  appointed.  It  was  held,  that  these  limitations  constituted  a  settle- 
ment within  the  act.    {Beioley  v.  Carter ^  L.  R.,  4  Ch.  230.) 

Where  a  testator  devised  an  estate  to  trustees  in  fee  upon  trust  to  lot 
and  manage  it  during  the  life  of  his  wife  and  the  minority  of  any  of  his 
children,  and  to  pay  a  moiety  of  the  net  rents  to  his  wife  for  life,  and 
subject  thereto  in  trust  for  his  children  in  fee  in  equal  shares,  it  was  held, 
that  the  entirety  of  the  estate  was  a  settled  estate  within  the  act.  (^Re 
Skepheard,  L.  R.,  8  Eq.  571.)  It  seems  that  if  an  undivided  share  of  an 
estate  is  settled,  the  entirety  is  a  settled  estate  within  the  act.    (,2b.) 

Where  parties  absolutely  entitled  under  a  settlement  joined  with  parties 
whose  interests  were  still  contingent,  in  a  petition  under  this  act,  the  court 
made  an  order  for  the  sale  of  the  whole  property.  (Re  Qoodwin,  3  Giff. 
620.) 

As  to  estates  in  remainder  and  reversion  not  disposed  of  by  the  settle- 
ment, and  reverting  to  a  settlor  or  descending  to  the  heir  of  a  testator, 
see  21  &  22  Vict  c.  77,  s.  1,  post. 

In  determining  the  question  what  are  settled  estates  within  the  act,  it 
was  doubtful  to  what  period  reference  must  be  had.  {Re  Ooodwin,  3  Giff. 
620;  Re  Birtle,  11  W.  R.  739.)  It  is  now  laid  down  that  the  question 
must  be  determined  with  reference  to  the  time  of  the  settlement  taking 
effect    (27  &  28  Vict.  c.  46,  s.  3,  post,) 

2.  It  shall  be  lawful  for  the  Court  of  Chancery  in  England,  so  Power  to  court  of 
far  as  relates  to  estates  in  England,  and  for  the  Court  of  Chan-  aaSJSS  iLes 
eery  in  Ireland,  so  far  as  relates  to  estates  in  Ireland,  if  it  shall  of  settled  estateii, 
deem  it  proper  and  consistent  with  a  due  regard  for  the  interests  SSSuom.**"**" 
of  all  parties  entitled  under  the  settlement,  and  subject  to  the 
provisions  and  restrictions  in  this  act  contained,  to  authorize 
leases  (c)  of  any  settled  estates,  or  of  any  rights  or  privileges 
over  or  affecting  any  settled  estates,  for  any  purpose  whatsoever, 
whether  involving  waste  or  not,  provided  the  following  con- 
ditions be  observed : 
First,  every  such  lease  shall  be  made  to  take  effect  in  posses- 
sion (d)  at  or  within  one  year  next  after  the  making 
thereof,  and  shall  be  for  a  term  of  years  not  exceeding 
for  an  agricultural  or  occupation  lease  twenty-one  years, 
for  a  mining  lease  (e)  or  a  lease  of  water,  water-mills, 
wayleaves,  waterleaves,  or  other  rights  or  easements, 
forty  years,  and  for  a  building  lease  (/)  ninety-nine 
years,  or  where  the  court  shall  be  satisfied  that  it  is  the 
usual  custom  of  the  district  and  beneficial  to  the  inherit- 
ance to  grant  building  leases  for  longer  terms,  then  for 
such  term  as  the  court  shall  direct  (g) : 
Secondly,  on  evci*y  such  lease  shall  be  reserved  the  best 
rent  (A)  or  reservation  in  the  nature  of  rent,  either  uni- 
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]9  ^f*  20  ^'ict,  form  or  uot,  that  can  be  reasonably  obtained,  to  be  made 

_  ^'  1^^«  *•  ^'  pnyable  half-yearly,  or  oftener,  without  taking  any  fine 

or  otiier  benefit  in  the  nature  of  a  fiue  : 

Thirdly,  where  the  lease  is  of  any  earth,  coal,  stone  or  mineral, 
a  certain  portion  of  the  whole  rent  or  payment  reserved 
shall  be  from  time  to  time  set  aside  and  invested  as  here- 
inafter mentioned ;  namely,  when  and  so  long  as  the 
person  for  the  time  being  entitled  to  the  receipt  of  such 
rent  is  a  person  who  by  reason  of  his  estate,  or  bj 
virtue  of  any  declaration  in  the  settlement,  is  entitled  to 
work  such  earth,  coal,  stone  or  mineral  for  his  own 
benefit,  one-fourth  part  of  such  rent,  and  otherwise, 
three- fourth  jparts  thereof;  and  in  every  such  lease  suffi- 
cient provision  shall  be  made  to  ensure  such  application 
of  the  aforesaid  portion  of  the  rent  by  the  appointment 
of  trustees  or  otherwise,  as  the  court  shall  deem  expe- 
dient : 

Fourthly,  no  such  lease  shall  authorize  the  felling  of  any 
trees,  except  so  far  as  shall  be  necessary  for  the  purpose 
of  clearing  the  grojmd  for  any  buildings,  excavations  or 
other  works  authorized  by  the  lease  : 

Fifthly,  every  such  lease  shall  be  by  deed,  and  the  lessee 
shall  execute  a  counterpart  thereof;  and  every  such 
lease  shall  contain  a  condition  for  re-entry  on  non-pay- 
ment of  the  rent  for  a  period  not  less  than  twenty-eight 
days  after  it  becomes  due. 

{c)  As  to  the  power  of  the  court  to  aathorize  leases  of  infants'  estates, 
see  11  Geo.  4  &  1  Will.  4,  c.  65;  Dan.  Ch.  Pr.  1917  et  teq.\  and  as  to 
the  powers  of  lords  of  settled  mauors  to  give  licences  to  their  copyhold  or 
customary  tenants  to  grant  leases,  see  21  &  22  Vict  c.  77,  s.  ^,poit, 

(d)  Where  an  existing  lease  was  sarrendercd,  and  an  underlease  granted 
hy  the  surrendering  lessee  was  unexpired,  it  was  held  that  a  new  lease 
might  be  granted,  and  that  such  lease  would  take  effect  in  possession 
wiUiin  the  meaning  of  this  section.    {Re  Ford^  L.  B.,  8  £q.  309.) 

(e)  Where  a  mining  lease  is  granted  under  the  act,  the  lease  may 
include  the  use  of  contiguous  lands  necessary  for  the  effective  working  of 
the  mmerals,    {Re  Reveley,  11  W.  R  744.) 

(/)  The  term  *'  building  lease"  includes  a  repairing  lease  for  a  term  not 
exceeding  sixty  years.    (21  &  22  Vict.  c.  77,  s.  2,  pott.) 

(^)  The  trustees  of  a  dissenting  chapel  at  St.  Helen's,  in  the  county  of 
Lancaster,  presented  a  petition,  praying  that  power  to  grant  building  leases 
of  property  in  that  place,  for  any  term  not  exceeding  600  years,  might  be 
vested  in  them.  Sir  J,  Romillyy  M.  R.,  on  proof  that  it  was  customary  to 
grant  building  leases  for  999  years  of  land  in  that  neighbourhood,  autho- 
rized the  endorsement  of  a  power  to  grant  such  leases  for  600  years  on  the 
deed  declaring  the  trusts  of  the  dissenting  chapel.  {Re  Qrou*t  Charity,  27 
Bear.  592.)  The  court  authorized  the  granting  of  building  leases  of  setded 
estates  for  999  years  or  at  fee  farm  rent,  upon  evidence  that,  according 
to  the  custom  of  the  country,  that  was  the  mode  of  disposing  of  property 
for  building  purposes,  and  that  it  could  not  be  beneficially  disposed  of  for 
such  purposes  on  any  other  terms.  {Re  Carr,  7  Jur.,  N.  S.  1267;  6  W.  R 
776.)    And  see  21  &  22  Vict.  c.  77,  s.  4,  pott. 

(ji)  Under  sect.  5  {pott),  existing  leases  may  be  surrendered,  and  new 
leases  of  the  property  surrendered  may  be  granted.  In  estimating  the 
**  best  rent"  in  sect.  2,  the  value  of.  the  lease  surrendered  may  be  taken  into 
account    {Re  Rawlint,  L.  R,  1  Eq.  286.) 

A  testator  in  his  lifetime  entered  into  contracts  for  leases  of  parts  of  his 
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estate  for  bnildiDg  purposes.    The  contrite  proyided  for  granting  sepa-    19  <!•  20  Vict. 
rate  leases  of  the  houses  when  built,  apportioning  the  whole  ground  rent      e.  120,  «.  2. 

among  some  of  them,  and  leaving  the  rest  to  be  demised  at  a  peppercorn  

rent.  He  devised  the  estate  in  strict  settlement,  without  any  power  under 
-which  the  leases  could  be  granted:  it  was  held,  that  this  act  could  not 
safely  be  resorted  to  for  granting  these  leases.  The  court  granted  leave  to 
the  petitioners  to  apply  to  parliament  for  a  private  act.  ( Oust  v.  Middle- 
ton^  3  De  G.,  1^.  &J.  33.) 

3.  Subject  and  in  addition  to  the  conditions  hereinbefore  Leniieii  mny  oon- 
mentioned,  every  such  lease  shall  contain  such  covenants,  con-  Jiuu.^**^  ^^*" 
ditions  and  stipulations  as  the  court  shall  deem  expedient  with 
reference  to  the  special  circumstances  of  the  demise. 

4.  The  power  to  authorize  leases  confeiTed  bj  this  act  shall  Parts  of  Bettipd 
extend  to  authorize  leases  either  of  the  whole  or  any  parts  of  ^^j^  "^'  **® 
the  settled  estates,  and  may  be  exercised  from  time  to  time. 

6.  Any  leases  granted  under  this  act  may  be  surrendered,  Leasei  may  be 
either  for  the  purpose  of  obtaining  a  renewal  of  the  same  or 
not ;  and  the  power  to  authorize  leases  conferred  by  this  act 
shall  extend  to  authorize  new  leases  of  the  whole  or  any  part 
of  the  hereditaments  comprised  in  any  surrendered  lease  (i). 

(i)  This  section  is  extended  to  all  leases,  whether  granted  in  pursuance 
of  this  act  or  otherwise.  (21  &  22  Vict.  c.  77,  s.  5,  pott,')  And  see  as  to 
this  section,  He  Jtawlintl  L.  R.,  1  Eq.  286  {sup,), 

6.  The  power  to  authorize  leases  conferred  by  this  act  shall  Power  to  anthn- 
extend  to  authorize  preliminary  contracts  to  grant  any  such  Jl'^d'S'i^irin*" 
leases;  and  any  of  the  terms  of  such  contracts  may  be  varied  nazy  couiracu. 
in  the  leases  (A). 

(Jk)  For  form  of  order  approving  an  agreement  to  grant  a  particular . 
lease,  see  Seton,  632. 

7.  The  power  to  authorize  leases  conferred  by  this  act  may  Mode  in  whici^ 
be  exercised  by  the  court,  either  by  approving  of  particular  ISiSrSSi.** 
leases,  or  by  ordering  that  powers  of  leasing,  in  conformity 

with  the  provisions  of  this  act,  shall  be  vested  in  trustees  in 
manner  hereinafter  mentioned  (/). 

(2)  For  form  of  order  to  grant  a  particular  lease,  see  Seton,  532. 

8.  When  application  is  made  to  the  court,  either  to  approve  what  evidence  to 
of  a  particular  lease,  or  to  vest  any  powers  of  leasing  in  trustees,  SjjSStiSrio"  *" 
the  court  shall  require  the  applicant  to  produce  such  evidence  Mthuriw  leases, 
as  it  shall  deem  sufficient  to  enable  it  to  ascertain  the  nature, 

value  and  circumstances  of  the  estate,  and  the  terms  and  con- 
ditions on  which  leases  thereof  ought  to  be  authorized. 

9.  When  a  particular  lease  or  contract  for  a  lease  has  been  After  approval  ot 
approved  by  i^e  court,  the  court  shall  direct  what  person  or  JiJSTwho  iLiu 
persons  shall  execute  the  same  as  lessor ;  and  the  lease  or  con-  be  the  ieuor. 
tract  executed  by  such  person  or  persons  shall  take  effect  in  all 

respects  as  if  he  or  they  was  or  were  at  the  time  of  the  execution 
thereof  absolutely  entitled  to  the  whole  estate  or  interest  which 
is  bound  by  the  settlement,  and  had  immediately  afterwards 
settled  the  same  according  to  the  settlement,  and  so  as  to  ope- 
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rate  (if  necessary)  bj  way.  of  revocation  and  appointment  of 
the  use,  or  otherwise  as  the  court  shall  direct. 

10.  Where  the  court  shall  deem  it  expedient  that  any  general 
powers  of  leasing  any  settled  estates  conformably  to  this  act 
should  be  vested  in  trustees,  it  may  by  order  vest  any  each 
power  accordingly,  either  in  the  existing  trustees  of  the  settle- 
ment or  in  any  other  persons;  and  such  powers,  when  exercised 
by  such  trustees,  shall  take  effect  in  all  respects  as  if  the  powder 
so  vested  in  them  had  been  originally  contained  in  the  settle- 
ment, and  so  as  to  operate  (if  necessary)  by  way  of  revocation 
and  appointment  of  the  use,  or  otherwise  as  the  court  shall 
direct;  and  in  every  such  case  the  court,  if  it  shall  think  fit, 
may  impose  any  conditions  as  to  consents  or  otherwise  on  the 
exercise  of  such  power  (m),  and  the  court  may  also  autliorize 
the  insertion  of  provisions  for  the  appointment  of  new  trustees 
from  time  to  time  for  the  purpose  of  exercising  such  powers  of 
leasing  as  aforesaid. 

(m)  In  orders  ander  this  section  no  condition  shall  be  inserted  requiring 
that  the  leases  shall  be  settled  by  the  court,  or  made  conformable  ¥rith  a 
model  lease,  except  the  parties  desire  or  there  is  some  special  reason.  And 
SQch  conditions  already  inserted  may  be  struck  out  by  the  court.  (27  &  28 
Vict.  c.  45,  s.  12,  post.)  See  He  Hoyle,  12  W.  R.  1125;  Re  Doming,  U 
W.  R.  126,  there  quoted. 

Before  this  act  it  was  decided  that  leases  to  be  granted  by  trustees  under 
this  act  must  be  settled  in  the  judge's  chamber.  (^Re  Procter,  5  W.  R. 
645;  and  see  Re  Jones,  6  W.  R.  643;  Re  Earl  Jersey,  9  W.  R.  609.) 

It  was  also  decided  that  a  model  lease  would,  in  cases  where  expense 
might  thus  be  saved,  be  directed  to  be  settled  and  adopted  for  each  lease, 
wiSiout  the  necessity  of  applying  to  chambers  in  every  case.  (^Re 
Hemingway,  7  W.  R.  279;  33  Law  T.  103,  where  the  foUowmg  order  was 
made:— '^  It  is  ordered,  that  general  powers  of  leasing  the  estates  in  the 
petition  mentioned,  subject  to  the  provisions  and  restrictions  in  the  act 
contained,  be  vested  in  and  in  the  petition  mentioned,  such 

powers  to  be  exercised  with  the  consent  in  writing  of  ;  and  such 

leases  to  be  in  sach  terms  and  conditions,  and  to  contain  such  covenants, 
conditions  and  stimulations,  as  shall  be  approved  of  by  the  jadgo  to  whose 
court  this  cause  is  attached.")  It  has  been  snggested,  that,  under  this 
order,  the  proceeding  would  be  as  follows:  the  parties  would,  by  an  affi- 
davit of  the  surveyors  employed,  state  the  terms  and  conditions  upon  which 
it  was  proposed  to  grant  the  leases;  and  the  intended  covenants,  conditions 
and  stipulations  would  also  be  stated,  and  a  certificate  approving  of  these 
particulars  would  answer  every  purpose:  thus,  the  minimum  rent  per  foot, 
the  class  of  houses,  the  period  to  be  allowed  for  building,  the  nature  of  the 
covenants  for  repairing,  insuring,  &c.,  would  all  be  settled.  This  being 
done  with  care  would  render  any  further  application  unnecessary,  unless  a 
very  different  class  of  lease  was  required.  (See  Chambers*  Settled  Estates, 
28  Beav.  663;  Att.-Gen.  v.  Chrut  Church,  Oxford,  3  Giff.  514.) 

Where  a  general  power  of  granting  mining  leases  was  given  to  trustees, 
the  court  empowered  them  for  the  purposes  of  such  leases  to  grant  way- 
leaves  over  any  part  of  the  said  settled  estates.  {^Re  Wallace,  W.  N.  1869, 
p.  66.) 

A  general  power  of  granting  mining  leases  was  refused  where  several 
tenants  for  life  in  remainder  of  the  settled  estates  refused  their  consent 
{Re  Hutchinson,  14  W.  R.  473.) 

For  form  of  order  vesting  right  to  grant  mining  leases,  see  Seton,  529 ; 
and  to  grant  building  leases,  see  Seton,  532 ;  and  as  to  appointing  trustees, 
see  Seton,  533. 

11.  It  shall  bo  lawful  for  the  Court  of  Chancery  in  England, 
so  far  as  relates  to  estates  in  England,  and  for  the  Court  of 
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Chancery  in  Ireland,  so  far  as  relates  to  estates  in  Ireland,  if  it  19  if*  20  Viet, 
shall  deem  it  proper  and  consistent  with  a  due  regard  for  the    g.  120,  t,  11. 
interests  of  all  parties  entitled  under  the  settlement,  and  subject  tied  states  and  of 
to  the  provisions  and  restrictions  in  this  act  contained,  from  time  timber. 
to  time  to  authorize  a  sale  of  the  whole  or  any  parts  of  any 
settled  estates  or  of  any  timber  (not  being  ornamental  timber) 
growing  on  any  settled  estates ;  and  every  such  sale  shall  be 
conducted  and  confirmed  in  the  same  manner  as  by  the  rules 
and  practice  of  the  court  for  the  time  being  is  or  shall  be  re- 
quired in  the  sale  of  lands  sold  under  a  decree  of  the  court  (n). 

(«)  It  seems  that  the  court  has  jarisdiction  to  order  a  sale  under  the  act, 
notwithstanding  the  existence  of  powers  ander  which  the  proposed  sale  may 
be  effected.  {He  Thompson,  Johns.  418.)  But  where  a  certain  consent  is 
by  the  settlement  rendered  necessary  to  the  exercise  of  a  power,  the  court 
"will  not  act  under  this  statute,  so  as  to  enahle  the  consent  to  be  dispensed 
with.  (i?«  J5rKrfc,2H.  &M.  196.)  TFo£><i,  V.-C,  held,  that  an  order  under 
the  act  was  wrong  so  far  as  it  directed  a  sale  of  property  which  was  not 
settled.  (iZtf  Thompson,  Johns.  418 ;  and  see  Orey  v.  Jenkins,  26  Beay. 
356.)  But  even  where  property  is  not  settled,  a  purchaser  obtains  (under 
sect  28),  by  a  conveyance  under  the  act,  an  indefeasible  title,  except  against 
persons  beneficially  interested  whose  concurrence  has  not  been  obtained. 
{Re  Shepheard,  L.  R.,  3  Eq.  671,  per  Malins,  V.-C.) 

On  sales  under  this  act,  the  court  may  make  such  orders  for  sale  with  an 
indefeasible  title  as  under  the  Lands  Transfer  Act.  (25  &  26  Vict  c.  53, 
8.  49.) 

The  court  refused  to  authorize  a  sale  to  a  tenant  for  life  of  the  settled 
property  without  an  inquiry  {Re  Hilton,  W.  N.  1866,  p.  107),  or  to  give 
trustees  a  general  power  of  sale.    {Re  Peacock,  Id.  329;  15  W.  R.  100.) 

This  act  empowers  the  court  to  authorize  the  sale  and  conveyance  of 
minerals  situate  under  a  settled  estate  apart  from  the  surface  thereof.  {Re 
Law,  7  Jur.,  N.  S.  511.)  The  contract  for  sale  was  ordered  to  be  carried 
into  effect  by  a  grant,  with  a  provision  limiting  the  time  within  which  the 
coal  was  to  be  worked  out  {Re  Mallin,  9  W.  R.  588 ;  3  Giff.  126 ;  30 
L.  J.,  Ch.  929.)  And  where  mines  are  sold,  rights  of  using  the  surface  for 
the  workings  may  be  granted,  and  a  rent  reserved  in  respect  of  the  surface 
damaged  from  time  to  time.    {Re  Milrvard,  L.  R.,  6  £q.  248.) 

For  form  of  order  authorizing  a  sale,  see  Seton,  634.  Where  part  of  the 
land  was  copyhold,  the  court  made  an  order  directing  the  copynolda  to  be 
enfranchised,  the  whole  to  be  sold  as  freehold,  and  that  the  costs  of  the 
enfraDchisement  should  be  paid  out  of  the  proceeds  of  the  sale.  {Re  Adair, 
W.N.  1873,  p.  113.) 

Where  land  is  sold,  pursuant  to  an  order  of  the  court  under  this  act,  the 
conveyance  must  be  settled  by  the  judge,  whether  the  parties  differ  or  not. 
But  where  land  is  to  be  sold  in  lots,  and  one  conveyance  has  been  settled 
bv  the  conveyancing  counsel  of  the  court,  it  may  be  adopted  by  the  chief 
clerk  for  all  &e  rest  in  which  no  special  circumstances  exist  to  render  such 
a  coarse  improper.  {Re  Eyre,  4  K.  &  J.  268.)  See  further,  as  to  sales 
under  a  decree  of  the  court,  Dan.  Ch.  Pr.  1148  et  seq, 

12.  When  anj  land  is  sold  for  building  purposes  it  shall  be  Conidemtion  for 
lawful  for  the  court,  if  it  shall  see  fit,  to  allow  the  whole  or  any  i*Sj|J2*,S^  be  a 
part  of  the  consideration  to  be  a  rent  issuing  out  of  such  land,  fee-tann  mol 
which  may  be  secured  and  settled  in  such  manner  as  the  court 

shall  approve. 

13.  On  any  sale  of  land  any  earth,  coal,  stone  or  mineral  Minenu*.  xcmaj 
may  be  excepted,  and  any  rights  or  privileges  may  be  reserved,  Jji^.****^**  ""*"* 
and  the  purchaser  may  be  required  to  enter  into  any  covenants,  or 

submit  to  any  restrictions,  which  the  couii;  may  deem  advisable. 
U.  It  shall  be  lawful  for  the  Court  of  Chancery  in  England,  coart  m«y  aatbcj. 

o  o  '   rLw  dedlcttUou  ol 
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so  far  as  relates  to  estates  in  England,  and  for  tlie  Coart  of 
Chancerj  in  Ireland,  so  far  as  relates  to  estates  in  Ireland,  if  it 
shall  deem  it  proper  and  consistent  with  a  due  regard  for  the 
interests  of  all  parties  entitled  under  the  settlement,  and  subject 
to  the  provisions  and  restrictions  in  this  act  contained,  from  time 
to  time  to  direct  that  any  part  of  any  settled  estates  be  laid  out 
for  streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces, 
sewers,  drains,  or  watercourses,  either  to  be  dedicated  to  the 
public  or  not ;  and  the  court  may  direct  that  the  parts  so  laid 
out  shall  remain  vested  in  the  trustees  of  the  settlement,  or  be 
conveyed  to  and  vested  in  any  other  trustees,  upon  such  trusts 
for  securing  the  continued  appropriation  thereof  to  the  purposes 
aforesaid  in  all  respects,  and  with  such  provisions  for  the  ap- 
pointment of  new  trustees,  when  required,  as  by  the  court  shall 
be  deemed  advisable  (o). 

(o)  Under  this  act  the  coart  will  not  authorize  the  sale  of  a  portion  of  the 
estate  for  raising  money  to  make  the  necessary  roads  on  bnilding;  bat  it 
will  authorize  leases  on  the  terms  of  the  ]essee*s  making  sach  roads.  (Be 
Chamberf^  28  Beav.  653.)  The  court  will  not  direct  roads  to  be  made 
except  where  they  are  beneficial  to  the  property  in  its  actual  state,  or 
required  for  houses  to  be  built  on  leases  then  immediately  contemplated. 
(He  Hvrle^  2  H.  &  M.  196.)  The  court  will  not  always  require  plans  to 
be  laid  before  it.  (/?^  Hargreavety  15  W.  R.  54.)  For  forms  of  orders  as 
to  laying  out  roads,  see  Seton,  533,  534. 

16.  On  every  sale  or  dedication  to  be  effected  as  hereinbefore 
mentioned  the  court  may  direct  what  person  or  porsons  shall 
execute  the  deed  of  conveyance ;  and  the  deed  executed  by  such 
person  or  persons  shall  take  effect  as  if  the  settlement  had  con- 
tained a  power  enabling  such  person  or  persons  to  effect  such 
sale  or  dedication,  and  so  as  to  operate  (if  necessary)  by  way  of 
revocation  and  appointment  of  the  use,  or  otherwise  as  the  court 
shall  direct  (/?). 

( v)  Real  estate,  the  equity  of  redemption  in  which  was  devised  in  strict 
settlement,  was  ordered  to  be  sold,  and  an  order  was  made  appointing  A. 
and  B.  to  convey  under  this  act.  A  subsequent  order  declared  that  the 
order  should  bind  the  mortgagees.  After  this  the  mortgagees  couTeycd  the 
legal  estate  in  the  real  estate  to  the  trustees  of  the*  will :  it  was  held,  that, 
notwithstanding  sach  conveyance  by  the  mortgagees,  A.  and  B.  had  power 
to  convey,  and  Uiat  the  concurrence  of  the  trustees  of  the  will  was  unneces- 
sary. {Eyre  v.  Sannders,  5  Jur.,  N.  S.  703 ;  28  L.  J.,  Ch.  439 ;  7  W.  R. 
866.)  Where  the  legal  estate  was  vested  in  eleven  persons,  the  conrt  held 
that  it  had  no  power  to  direct  that  one  of  such  persons  should  convey  to  the 
purchaser  in  order  to  save  expense.    (Re  ffole,  W.  N.  1868,  p.  70.) 

Application  by  16.  Any  pcrson  entitled  to  the  possession  or  to  the  receipt  of 

petition  to  excr-     the  rents  and  profits  of  any  settled  estates  for  a  term  of  years 
femST^uiisact  determinable  on  his  death,  or  for  an  estate  for  life  or  any  greater 

estate,  may  apply  to  the  court,  by  petition  in  a  summary  way, 
to  exercise  the  powers  conferred  by  this  act  {q). 

(g)  Leasehold  interests  in  mines  were  limited  to  trustees  for  twenty-one 
years  upon  trust  to  work  the  mines  and  invest  the  profits,  and  subject 
thereto  upon  trust  for  A.  for  life,  with  remainders  over.  On  a  petition  for 
sale  being  presented  by  A.,  it  was  held,  that  daring  the  term  an  order  for 
sale  under  this  act  could  not  be  made  on  the  petition  of  A.  alone.  Tbe 
trustees  having  been  joined  as  co-petitioners,  an  order  for  sale  was  subse- 
quently made.     {Ex parte  Puxley,  I.  R.,  2  Eq.  237.) 
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"Where  a  testator  leaves  property  to  his  widow  for  life  or  daring  widow-    19  ^  20  Vict. 
liood,  and  she  and  the  parties  entitled  in  remainder  join  in  a  petition     c,  120  8.  16. 

under  this  act,  that  is  a  sufficient  compliance  with  the  terms  of  this  section.   

C  Williamt  v.  Williamt,  9  W.  K.  888.)  Persons  may  apply  although  their 
interests  are  incumbered.  (Sect.  41,  post.)  As  to  the  title  of  petition,  see 
Cons.  Ord.  XLL,  rules  14,  15,  post  Porms  of  petitions  are  given  in  Dan. 
Ch.  Forms,  2054,  2055.  It  seems  that  a  petition  is  necessary  although  a 
suit  is  pending.    {Harvey  v.  Clark,  25  Bear.  7.) 

17.  Subject  to  the  exception  contained  in  the  next  section,  with  whose  con- 
every  application  (r)  to  the  court  must  be  made  with  the  con-  uouro^ili^iad'^" 
currence  or  consent  of  the  following  parties ;  namely, 

Where  there  is  a  tenant  in  tail  under  the  settlement  in 
existence  and  of  full  age,  tlien  the  parties  to  concur  or 
consent  shall  be  such  tenant  in  tail,  or  if  there  is  more 
than  one  such  tenant  in  tail  then  the  first  of  such  tenants 
in  tail,  and  all  persons  in  existence  having  any  beneficial 
estate  or  interest  under  or  by  virtue  of  the  settlement 
prior  to  the  estate  of  such  tenant  in  tail,  and  all  trustees 
having  any  estate  or  interest  on  behalf  of  any  unborn 
child  prior  to  the  estate  of  such  tenant  in  tail ; 
And  in  every  other  case  the  parties  to  concur  or  consent 
shall  be  all  the  persons  in  existence  having  any  beneficial 
estate  or  interest  under  or  by  virtue  of  the  settlement, 
and  also  all  trustees  having  any  estate  or  interest  on 
behalf  of  any  unborn  child  (*). 

(r)  These  words  refer  only  to  applications  under  the  act  for  the  sale  of 
estates,  and  not  to  petitions  dealing  with  the  purchase-money.  (^He  Duke 
of  Cleveland's  Harte  Estates,  1  Dr.  &  S.  481;  and  see  He  Sexton  Barnes 
Estates f  10  W.  R.  416,  under  sect.  20,  post.) 

(«)  The  expression  *' persons  entitled"  in  this  act,  means  persons  bene- 
ficially entitled ;  and  all  persons  entitled  must  concur.  Trustees  can  only 
consent  for  unborn  children ;  but  trustees,  with  a  power  of  sale,  may  join 
in  a  sale  which  will  bind  all  persons  claiming  under  their  trust  (  Grey  y. 
J&nkinSf  26  Beay.  351.)  And  where  estates  were  settled  on  A.  for  life, 
and  then  to  trustees,  with  powers  of  sale,  in  trust  for  the  children  of  A., 
and  there  were  children  in  existence,  it  was  held,  that  the  trustees  were  the 
proper  parties  to  be  served.  (^Jte  Potts,  16  W.  R.  29.)  It  was  held,  by 
Wood,  V.-C,  in  Eyre  v.  Saunders  (4  Jur.,  N.  S.  830),  that  where  the 
cestui  que  trusts  **  beneficially  interested  "  (being  persons  having  portions 
secured  on  the  lands  to  be  sold)  were  numerous,  and  the  trustees  had  power 
to  give  receipts  for  the  monies  payable,  the  consent  of  the  latter  to  the  sale 
was  sufficient.  It  was  held  by  the  M.  R.,  that  parties  beneficially  interested 
under  the  trust  of  a  term  for  raising  portions  must  be  served.  {He  Bough- 
ton,  12  W.  R.  84.) 

Service  on  persons  remotely  entitled  was  dispensed  with.  (^Re  Marquis 
of  Cholmondeley,  W.  N.  1866,  p.  388.) 

It  was  held  by  Malins,  V.-C.,  that  the  granting  of  a  lease  under  the  act 
could  not  be  sanctioned  in  the  face  of  the  opposition  of  any  person  benefi- 
cially interested  in  the  estate.  {Be  Merry,  15  W.  R.  307.)  A  lease  was, 
however,  sanctioned  by  Stuart,  V.-C,  .without  the  consent  of  certain 
tenants  for  life.    {Be  'Hutchinson,  14  W.  R.  473.) 

The  persons  whose  consent  are  required  by  this  section  to  an  application 
for  a  sale  are  persons  whose  consents  are  capable  of  being  obtained.  There- 
fore, where  freeholds  were  limited  in  trust  for  A.  for  life,  with  remainder 
(subject  to  a  general  power  of  appointment  by  A.)  in  trust  for  the  person 
whom  A.  should  leave  her  heir-at-law  in  fee,  it  was  held,  that  an  order  for 
sale  made  on  the  application  of  A ,  with  the  concurrence  of  the  trustee  of 
the  settlement,  was  not  invalid  by  reason  of  the  non-concurrence  of  the 
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nnascertained  contingent  remainderman.    (^Beioley  ?.  Carter ^  L.  B~,  4  Ch. 
230.) 

18.  Provided  nevertheless,  that,  unless  there  shall  be  a  person 
entitled  to  an  estate  of  inheritance  whose  consent  or  ooncarrence 
shall  have  been  refused  or  cannot  be  obtained,  it  shall  be  lawful 
for  the  court,  if  it  shall  think  fit,  to  give  effect  to  anj  petition, 
subject  to  and  so  as  not  to  affect  the  rights,  estate  or  interest  of 
anj  person  whose  consent  or  concurrence  has  been  refused  or 
cannot  be  obtained,  or  whose  rights,  estate  or  interest  ought  in 
the  opinion  of  the  court  to  be  excepted  (<). 

{f)  Where  a  great  number  of  legatees  had  chai^ges  npon  the  estates 
sought  to  be  leased,  an  order  was  made  nnder  this  section  withoat  serrice 
on  Uie  legatees ;  but  Kindertley,  V.-C,  directed  the  words  '*  subject  to  and 
so  as  not  to  alEect  the  rights,  estates  and  interest  of  any  person  whose  ooo- 
sent  and  concurrence  could  not  be  obtained"  to  be  inserted  therein.  (i2« 
Lcgge,  6  W.  K.  20;  Re  Parry ^  34  Bear.  462.)  And  services  of  notice  oo 
a  person  of  weak  mind,  not  found  a  lunatic  bj  inquisition,  who  had  a 
remote  contingent  interest  in  the  property,  were  dispensed  with  where 
there  were  others  in  the  same  interest  wno  had  concurred.  (^Re  FV'anklUt^ 
7  W.  R.  45;  R^  TurbnU,  2  N.  II.  158.)  For  form  of  order  reserviog 
rights,  see  Seton,  534.  Where  a  testator  gave  a  tenant  for  life  power  of 
granting  building  leases,  to  be  exercised  with  the  consent  of  a  certain 
person,  the  court  refused  to  act  under  this  statute,  so  as  to  enable  such 
consent  to  be  dispensed  with.    (^Re  Hurle,  2  H.  &.  M.  196.) 

19.  Notice  of  any  application  to  the  court  under  this  act  shall 
bo  served  on  all  trustees  who  are  seised  or  possessed  of  any 
estate  in  trust  for  any  person  whose  consent  or  concurrence  to  or 
in  the  application  is  hereby  required,  and  on  any  other  parties 
who  in  the  opinion  of  the  court  ought  to  be  so  served,  unless  the 
court  shall  think  fit  to  dispense  with  such  notice. 

20.  Notice  of  any  application  to  the  court  under  this  act  shall 
be  inserted  in  such  newspapers  as  the  court  shall  direct,  and  any 
person  or  body  corporate,  whether  interested  in  the  estate  or  not, 
may  apply  to  the  Court  of  Chanceiy  by  motion  for  leave  to  be 
heard  in  opposition  to  or  in  support  of  any  application  which 
may  be  made  to  the  court  under  this  act ;  and  the  court  is  hereby 
authorized  to  permit  such  person  or  corporation  to  appear  and 
be  heard  in  opposition  to  or  support  of  any  such  application,  on 
such  teims  as  to  costs  or  otherwise,  and  in  such  manner,  as  it 
shall  think  fit(u). 

{u)  This  section  does  not  apply  to  applications  under  the  act  as  to  the 
reinvestment  of  the  money  arising  from  the  sale  of  settled  estates  in  the 
purchase  of  other  lands.    {Re  Sexton  Barnes  Ettates,  10  W.  It  416.) 

After  the  petition  has  been  presented,  application  is  to  be  made  in 
chambers  for  directions  as  to  the  notices.  (Cons.  Old.  XLI.,  rule  l6,jfost, 
p.  706.)    As  to  tiie  advertisements,  see  the  cases  there  quoted. 

As  to  the  time  for  motions  nnder  sect  20  and  the  order  thereon;  and  as 
to  the  applicant  obtaining  acopyof  the  petition, see  Cons.  Ord. XLI.,  rules  17, 
1 8,  post.  As  to  the  hearing  of  the  petition,  see  Cons.  Ord.  XLI.,  rule  19, 
post;  and  Dan.  Ch.  Pr.  1846. 

NoftppiicAtion  21.  The  court  shall  not  be  at  liberty  to  s^rant  any  application 

under  MilM  net  to  j         .i«  .    *  i  ./  "i-         m.  .._ 

he  (rmiitcd  where    under  this  act  in  any  case  where  tlie  applicant,  or  any  party 
a siiuiiar appiica-    entitled,  has  previously  applied  to  either  house  of  parliament 
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for  a  private  act  to  effect  the  same  or  a  similar  object,  and  such    19  4"  20  Vict. 
application  has  been  rejected  on  its  merits,  or  reported  against     *^'  120,  g.  21. 
by  the  judges  to  whom  the  bill  may  have  been  referred  (r).         tjon  has  been  re- 
(r)  Where,  therefore,  a  petitioner  had  several  times  applied  to  parlia-   ^^^^  ^y  pariia- 
ment  for  similar  powers  of  leasing  settled  propertj  as  were  asked  for  oj  the  '"^ 

Eetition,  and  such  applications  were  rejected  :  it  was  held,  that  the  court 
ad  no  power  to  grant  snch  an  application.    {He  Wilson,  1  L.  T.,  N.  S. 
25.)    See  Cons.  Ord.  XLL,  rule  21,  post, 

22.  The  court  shall  direct  that  some  sufficient  notice  of  any  votice  of  the 
exercise  of  any  of  the  powers  conferred  on  it  by  this  act  shall  be  to  begiveiV^^uie 
placed  on  the  settlement  or  on  any  copies  thereof,  or  otherwise  court, 
recorded  in  any  way  it  may  think  proper,  in  all  cases  where  it 

shall  appear  to  the  court  to  be  practicable  and  expedient,  for 
preventing  fraud  or  mistake  (je). 
(ar)  See  Cons.  Ord.  XLI.,  rule  24,  post, 

23.  All  money  to  be  received  on  any  sale  effected  under  the  court  nmj  ap- 
authority  of  this  act,  or  to  be  set  aside  out  of  the  rent  or  pay-  SSJiVe'aiunMi^y 
nients  reserved  on  any  lease  of  earth,  coal,  stone  or  minerals  as  monieH  arising 
aforesaid,  may,  if  the  court  shall  think  fit,  be  paid  to  any  trus-  '^"*"*^*^ 
tees  of  whom  it  shall  approve,  or  otherwise  the  same  shall  be 

paid  into  the  Bank  of  England  or  Ireland,  as  the  case  may  be, 
to  the  account  of  the  Accountant-General  of  the  Court  of  Chan- 
cery (^),  ex  parte  the  applicant  in  the  matter  of  this  act,  and  in 
either  case  such  money  shall  be  applied  as  the  court  shall  from 
time  to  time  direct  to  some  one  or  more  of  the  following  pur- 
poses ;  (namely,) 

The  purchase  or  redemption  of  the  land  tax,  or  the  dis- 
charge or  redemption  of  any  incumbrance  affecting  the 
hereditaments  in  respect  of  which  such  money  was  paid, 
or  affecting  any  other  hereditaments  subject  to  the  same 
uses  or  trusts  ;  or 
The  purchase  of  other  hereditaments  to  be  settled  in  the 
same  manner  as  the  hereditaments  in  respect  of  which 
the  money  was  paid  ;  or 
The  payment  to  any  person  becoming  absolutely  enti- 
tled (z). 

(^)  Where  under  Kay  act  any  money  is  capable  of  being  paid  to  the 
account  of  the  Accountant-General  of  the  Court  of  Chancery  m  England, 
the  same  after  the  7th  day  of  January,  1872,  is  to  be  paid  to  the  account 
of  the  paymaster-general  for  the  time  being  on  behalf  of  the  Court  of 
Chancery,  and  is  to  be  subject  to  the  like  Srusts,  &c.,  as  if  he  were  the 
Accountant-General  of  the  Court  of  Chancery.  (35  &  86  Vict.  c.  44,  s.  G.) 
See  further,  as  to  the  practice  on  payment  into  Court,  Dan.  Ch.  Pr.  1636  et 
acq.,  5th  ed.;  Chancery  Funds  Knles,  1872,  rule  9;  (L.  R.,  7  Ch.  xxxviii.) 

( z)  An  estate  was  sold  by  the  direction  of  the  court  under  this  act,  and 
the  proceeds  paid  into  court.  On  the  petition  of  the  tenant  for  life,  with 
the  consent  of  the  tenant  in  tail,  the  court  made  an  order  for  liberty  to 
invest  the  purchase-money  on  mortgage.  (  Wall  y.  J/all,  1 1  W.  R.  298.) 
And  the  court  has  ordered  purchase-money  to  be  applied  in  repairs  and 
improvements  for  the  permanent  benefit  of  the  settled  estate.  {lie  Clitheroc, 
17  W.  K.  346.) 

Where  lands  settled  in  trnst  for  the  separate  use  of  a  married  woman  for 
life  without  power  of  anticipation,  and  after  her  death  in  trnst  for  sale, 
were  in  the  lifetime  of  the  tenant  for  life  ordered  to  bo  sold  under  this  act, 
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19  Jf'  20  Virt.  the  proceeds  of  the  sale  were  ordered  to  be  paid  to  the  tmstecs  of  the  settle- 
c.  120,  «.  23.    ment,  to  be  held  upon  the  trusts  declared  of  parchaae>monej  bj  the  seCtle- 

ment.     (/2e  Morgan,  9  W.  R.  587.) 

Where  parchase-monej  had  been  laid  out  in  land  and  there  was  no 
trustee  of  the  settled  estate  which  had  been  sold  in  existence,  the  ooart 
required  new  trustees  to  be  appointed,  and  the  conYevance  of  the  laoda 
purchased  to  be  made  to  sach  new  tru^ees.  {Re  Sexton  Barnes  Settled 
Estates,  10  W.  E.  416.) 

Where  a  party  became  absolutely  entitled  as  tenant  in  tail  to  a  fond  paid 
into  court  under  this  act,  and  executed  a  disentailing  deed,  the  ooart  re- 
fused to  allow  the  money  to  be  paid  out  to  her  without  an  affidarit  of  no 
incumbrances.  (^Thortthill  v.  Milbanh,  12  W.  R.  523.)  See  for  orders 
directing  money  set  aside  to  be  paid  into  court  and  inTested,  Seton,  531 ; 
and  appointing  trustees,  Seton,  633. 


Tnistoes  may  ap- 
ply monies,  In 
certain  caaen, 
without  applica- 
tion to  court. 


24.  The  application  of  the  money  in  manner  aforesaid  maj, 
if  the  court  shall  so  direct,  be  made  by  the  trustees  (if  any) 
without  application  to  the  court  (a),  or  otherwise  upon  an  order 
of  the  court  upon  the  petition  of  the  person  who  would  be  en- 
titled to  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  land  if  the  money  had  been  invested  in  the  purchase  of 
land  {b). 

{a)  Re  Peacock,  15  W.  R  100. 

(h)  Petitions  having  been  presented  under  this  act,  and  under  a  private 
act,  respecting  mqney  in  court  to  which  an  infant  remainderman  was  en- 
titled, the  court  directed  that  a  guardian  ad  litem  should  be  appointed  to 
represent  the  infant  remainderman,  and  also  that  the  tmstees  of  the  will, 
under  which  the  property  was  settled,  should  have  their  costs  of  appearing 
upon  the  petition.  {^Re  Duke  of  Cleveland's  Harte  Estates,  1  Dr.  &  Sm. 
4d.) 

In  the  case  of  petitions  dealing  with  purchase-money,  the  consents  re- 
quired by  sect.  17  «re  not  necessary  (^Re  Duke  of  Cleveland's  Harts 
Estates,  1  Dr.  &  Sm.  481);  nor  are  the  notices  required  by  sect  20.  {Re 
Sexton  Barnes  Settled  Estates,  10  W.  E.  416.) 

But  where  a  private  act  provided  that  sales  of  certain  settled  estates 
should  be  made  under  the  provisions  of  this  act,  and  contained  a  proviso 
precisely  similar  to  sect.  24,  it  was  held  by  Stuart,  V.-C,  that  a  petition 
presented  under  the  private  act  by  the  tenant  for  life  for  the  re-investment 
of  the  purchase-money,  must  be  served  on  the  parties  interested  nnder  the 
settlement  down  to  the  first  tenant  in  tail.  {Re  BoUon  Estates  Act,  19 
W.  R  429.) 

Until  money  can  25.  Until  the  moncy  can  be  applied  as  aforesaid,  the  same 
Inv'Sffiuui  dTvi-  shall  be  from  time  to  time  invested  in  Exchequer  Bills,  or  in 
drndfl  to'be  paid  to  Three  per  Centum  Consolidated  Bank  Annuities,  as  the  court 
parties  entitled,     gjj^n  think  fit;  and  the  interest  and  dividends  of  such  exchequer 

bills  or  bank  annuities  shall  be  paid  to  the  person  who  would 
have  been  entitled  to  the  rents  and  profits  of  the  land  if  the 
money  had  been  invested  in  the  purchase  of  land  (c). 

{e)  It  seems  that  pnrchase-raoney  of  land  sold  nnder  this  act  may  not 
be  invested  in  any  of  the  investments  in  which  cash  under  the  control  of 
the  court  may  be  invested.  (  Re  Shaw,  L.  R.,  14  £q.  9 ;  Re  Boyd,  21  W.  R 
667:  contra,  Re  Cook,  L.  R,  12  £q.  12;  Re  Thorold,  L.  R,  14  £q.  31.) 
As  to  these  investments,  see  23  &  24  Vict  c.  38,  s.  10,  and  the  general 
order  made  thereunder  ( post). 

The  direction  as  to  investment  contained  in  this  section  must  be  taken 
to  mean  an  investment  according  to  the  course  of  the  court.  An  undivided 
moiety  in  land  was  ordered  under  this  act  to  be  sold,  and  the  proceeds  to 
be  paid  into  court  and  invested  in  consols.    The  sale  was  made  and  the 
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money  paid  into  conrt ;  but  there  being  do  reqaest  to  invest  left  at  the    19  ^  20.  Vict, 
office,  the  money  according  to  the  practice  of  the  office  remained  anin-     c.  120,  #.  25. 

Tested.    A  motion  for  leave  to  bring  an  action  against  the  accountant-  

general,  or  to  examine  the  precedents  in  the  office,  was  refused  with  costs. 

C-R*  Woodeockt  L.  R,  13  Eiq.  183.) 

IFor  the  practice  as  to  the  investment  of  money  paid  into  conrt,  see  Dan« 

Cb.  Pr.  1639  et  seq.,  and  Chancery  Funds  Rules,  1872,r.  24.  (L.  R.,  7  Ch. 

x.liii.) 

26.  The  court  shall  be  at  liberty  to  exercise  any  of  the  coart  may  cxer- 
powers  conferred  on  it  by  this  act,  whether  the  court  shall  have  J^tSfiyrbut^nmy 
already  exercised  any  of  the  powers  conferred  by  this  act  in  re-  not  exercise  them 
spect  of  the  same  property,  or  not ;  but  no  such  powers  shall  be  "vol"**'^  °^^ 
exercised  if  an  express  declaration  or  manifest  intention  that 

they  shall  not  be  exercised  is  contained  in  the  settlement,  or  may 
reasonably  be  inferred  therefrom,  or  from  extrinsic  circumstances 
or  evidence:  provided  always,  that  the  circumstances  of  the  set- 
tlement containing  powers  to  effect  similar  purposes  shall  not 
preclude  the  court  from  exercising  any  of  the  powers  conferred 
by  this  act,  if  it  shall  think  that  the  powers  contained  in  the 
settlement  ought  to  be  extended  {d), 

(d)  See  lie  Thompson  (Johns.  418)  and  JRe  Hurle  (2  U.  &  M.  196), 
quoted  under  sect.  11,  ante, 

27.  Nothing  in  this  act  shall  be  construed  to  empower  the  comt  not  to 
court  to  authorize  any  lease,  sale  or  other  act  beyond  the  extent  1"^!"^!^^..??^.°?' 

,.,.,  ••/ii  1  •«!  1  Which  could  not 

to  which  m  the  opmion  oi  the  court  the  same  might  have  been  have  been  nauio- 
auihorized  in  and  by  the  settlement  by  the  settlor  or  settlors.      J^uor^  "** 

28.  After  the  completion  of  any  lease  or  sale,  or  other  act,  Act«  oi  the  court 
under  the  authority  of  the  court,  and  purporting  to  be  in  pur-  »n  profe«jed  pur- 
suance of  this  act,  the  same  shall  not  be  invalidated  on  the  dou^im  luvio^ 
ground  that  the  court  was  not  hereby  empowered  to  authorize  ^»'®**- 

the  same;  except  that  no  such  lease,  sale  or  other  act  shall 
have  any  effect  against  any  person  whose  concuiTence  in  or 
CQnsent  to  the  application  ought  to  have  been  obtained,  and 
was  not  obtained  (e). 

ie)  It  is  competent  to  a  purchaser  under  this  act  to  object,  at  any  time 
before  completion,  that  the  order  for  sale  was  in  excess  of  the  jurisdiction 
of  the  court.  It  seems,  nevertheless,  that  the  conveyance  when  completed 
will  give  an  indefeasible  title  by  virtue  of  this  section,  notwithstanding 
any  excess  of  jurisdiction.  (^Rc  Thompson,  Johns.  418;  i2d  Shepheard, 
L.  R.,  8  Eq.  571;  but  see  i?/?  Burdin,  6  Jur.,  N.  S.  1878.) 

29.  It  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  to  costs, 
order  that  all  or  any  costs  or  expenses  of  all  or  any  parties  of 
and  incident  to  any  application  under  this  act  shall  be  a  charge 

on  the  hereditaments  which  are  the  subject  of  the  application, 
or  on  any  other  hereditaments  included  in  the  same  settlement, 
and  subject  to  the  same  limitations ;  aiid  the  court  may  also 
direct  that  such  costs  and  expenses  shall  be  raised  by  sale  or 
mortgage  of  a  sufficient  part  of  such  hereditaments,  or  out  of 
the  rents  or  profits  thereof,  such  costs  and  expenses  to  be  taxed 
as  the  court  shall  direct  (/). 

(/)  Where  an  agreement  to  demise  settled  estates  was  approved,  and  the 
costs  directed  to  be  a  charge  on  the  property,  the  court  directed  the  name 
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19  ^*  20  Vict,    of  the  person  adyancing  the  money,  necessary  for  the  payment  of  siieh 
e,  120,  *.  29.     costs,  to  be  inserted  in  the  order.    (/?/?  Tunstall,  14  li.  T.,  N.  S.  352.) 
For  form  of  order  as  to  costs,  see  Seton,  536. 


Power  to  Lord 
Cbanoellor,  ftc* 
to  make  rules  and 
oidexB. 


Kales  and  orders 
to  be  laid  before 
parllameot 


Trawnti  far  life, 

tic.  niH.v  grant 
IcttseB  fur  tweiitx- 
one  j'cars. 


30.  The  Lord  Chancellor  of  Great  Britain,  with  the  advice 
and  assistance  of  the  English  Master  of  the  Rolls,  the  Lords 
Justices  of  the  Court  of  Appeal  in  Chancery,  and  the  Vice- 
Chan  cellors,  or  of  any  three  of  them,  so  far  as  relates  to  proceed- 
ings in  England,  and  the  Lord  Chancellor  of  Ireland,  with  the 
advice  and  assistance  of  the  Irish  Master  of  the  Rolls  and  of 
the  Lord  Justice  of  the  Court  of  Appeal  in  Chancery  in  Ire- 
land, or  of  any  two  of  them,  so  far  as  relates  to  proceedings  in 
Ireland,  may,  if  he  shall  think  fit,  from  time  to  time  make 
general  rules  and  orders  for  carrying  the  purposes  of  this  act 
into  effect,  and  for  regulating  the  times  and  form  and  mode  of 
procedure,  and  generally  the  practice  of  the  court  in  respect  of 
the  matters  to  which  this  act  relates,  and  for  regulating  the  fees 
and  allowances  to  all  officers  and  solicitors  of  the  court  in  re- 
spect to  such  matters;  and  such  rules  and  orders  may  from  time 
to  time  he  rescinded  or  altered  hy  the  like  authorities  respec- 
tively; and  all  such  rules  and  orders  shall  take  effect  as  general 
orders  of  the  court  (g). 

(g)  See  21  &  22  Viot.  o.  77,  s.  7,  and  the  orders  made  in  pursnance  of 
this  act,  pogt, 

31.  All  general  rules  and  orders  made  as  aforesaid  shall,  im- 
mediately after  the  making  and  issuing  thereof,  he  laid  hefbre 
hoth  Houses  of  Parliament,  if  parliament  he  then  sitting,  or  if 
parliament  he  not  then  sitting,  within  twenty-one  days  after 
the  next  meeting  thereof;  and  it  shall  he  lawful  for  either  of 
the  Houses  of  Parliament,  by  any  resolution  passed  within 
thirty-six  days  after  such  rules  or  orders  have  been  laid  before 
it,  to  resolve  that  the  same  or  any  part  thereof  ought  not  to 
continue  in  force,  and  thereupon  the  same  shall  cease  to  be 
binding. 

32.  It  shall  be  iawfbl  for  any  person  entitled  to  the  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  of  any  settled 
estates  for  an  estate  for  life,  or  for  a  term  of  years  determinable 
with  his  life,  or  for  any  greater  estate,  either  in  his  own  right 
or  in  right  of  his  wife,  unless  the  settlement  shall  contain  an 
express  declaration  that  it  shall  not  be  lawful  for  such  person  to 
make  such  demise;  and  also  for  any  person  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  any  unsettled 
estates  as  tenant  by  the  curtesy,  or  in  dower,  or  in  right  of  a 
wife  who  is  seised  in  fee,  without  any  application  to  the  court, 
to  demise  the  same  or  any  part  thereof,  except  the  principal 
mansion  house  itnd  the  demesnes  thereof,  and  other  lands 
usually  occupied  therewith,  from  time  to  time,  for  any  term  not 
exceeding  twenty-one  years  to  take  effect  in  possession :  pro- 
vided, that  every  such  demise  be  made  by  deed,  and  the  best 
i-ent  that  can  reasonably  be  obtained  be  thereby  reserved,  with- 
out any  fine  or  other  benefit  in  the  nature  of  a  fine,  which  rent 
shall  bo  incident  to  the  immediate  reversion;  and  provided  that 
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such  demise  be  not  made  without  impeachment  of  waste,  and  19  ^  20  Vict, 
do  contain  a  covenant  for  payment  of  the  rent,  and  such  other  c.  120,  g,  32. 
usual  and  proper  covenants  as  the  lessor  shall  think  fit,  and  also 
a  condition  of  re-entrj  on  non-payment  for  a  period  not  less 
than  twenty-eight  days  of  the  rent  thereby  reserved,  and  on 
non-observance  of  any  of  the  covenants  or  conditions  therein 
contained ;  and  provided  a  counterpart  of  every  deed  of  lease 
be  executed  by  the  lessee  (Ji), 

(A)  As  to  this  section,  see  3  Davidson,  Cony.  535,  n.  (/?),  3rd  ed.  A 
form  of  lease  by  a  tenant  for  life  pursuant  to  this  section  is  given  in 
WoodfaU,  L.  &  T.  1022. 

38.  Every  demise  authorized  by  the  last  preceding  section  ARainst  whom 
shall  be  valid  against  the  person  granting  the  same,  and  all  JJ^'Jaiwr*  "*'*^^ 
other  persons  entitled  to  estates  subsequent  to  the  estate  of  such 
person  under  or  by  virtue  of  the  same  settlement,  if  the  estates 
be  settled,  and  in  the  case  of  unsettled  estates  against  all  persons 
claiming  through  or  under  the  wife  or  husband  (as  the  case  may 
be)  of  we  person  granting  the  same  (i), 

(i)  See  21  &  22  Vict.  c.  77,  s.  8,^m^,  p.  70a. 

34.  The  execution  of  any  lease  by  the  lessor  or  lessors  shall  Evidence  of  exe- 
be  deemed  sufficient  evidence  that  a  counterpart  of  such  lease  f^J^*  ®'  ^"*"  ^^ 
has  been  duly  executed  by  the  lessee  as  required  by  this  act. 

35.  The  act  of  the  thirty-second  year  of  King  Henry  the  iiepeai  of  ss  Hen. 
Eighth,  chapter  twenty-eight,  intituled  "Lessees  to  enjoy  the  ?i.r! ifsewkS^c. e 
Farm  against  the  Tenants  in  Tail,"  and  the  act  of  the  parlia-  (ire]an<i),  except 
ment  of  Ireland  of  the  tenth  year  of  King  Charles  the  First,  g^«^"««"<»i 
session  three,   chapter  six,  intituled  "An  Act  that  Lessees 

shall  enjoy  their  Farms  against  Tenants  in  Tail  or  in  Right  of 
their  Wives,  &c.,"  are  hereby  repealed,  except  so  far  as  relates 
to  leases  made  by  persons  having  an  estate  in  the  right  of  their 
churches. 

86.  All  powers  given  by  this  act,  and  all  applications  to  the  Provision  as  to 
court  under  this  act,  and  consents  to  such  applications,  may  be  Jj^*"'**  »n™"i<»» 
exercised,  made  or  given  by  guardians  on  behalf  of  infants,  and 
by  committees  on  behalf  of  lunatics,  and  by  assignees  of  bank- 
rupts or  insolvents:  provided  nevertheless,  that  in  the  cases 
of  infant  or  lunatic  tenants  in  tail  no  application  to  the  court 
or  consent  to  any  application  may  be  made  or  given  by  any 
guardian  or  committee  without  the  special  direction  of  tho 
court  {k). 

{k)  See  Cons.  Ord.  XLL,  rule  23,  and  see  Hcgul.  8  Aug.  1867,  rules  21, 
22,  posti  p.  707,  as  to  the  appointment  of  guardians. 

The  consent  of  the  father  of  infant  petitioners  is  not  sufficient,  though 
he  has  not  an  adverse  interest  to  the  infants.  {Re  Oiddick,  7  W.  R.  334.) 
Nor  is  the  consent  of  the  testamentary  guardian  sufficient.  {Re  James, 
L.  R.,  5  Eq.  834.) 

"Where  a  person  whose  consent  was  necessary  to  an  application  under  tho 
act  was  of  unsound  mind,  not  so  found  by  inquisition,  the  Master  of  the 
Rolls,  on  an  ex  parte  application,  appointed  a  guardian  to  consent  on  his 
behalf.  (i2d  T'enner,  L.  R.,  6  £q.  249.)  But  where  a  purchaser 
objected  that  the  consent  of  the  guardian  in  such  a  case  was  invalid, 
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19  <f*  20  Jlfit»    Jamitty  L.  J.,  held  the  objection  well  founded.    (JEte  doughy  L.  R.,  15 

c.  120,  #.  36.     Eo.  284.) 

■  The  committee  of  a  lunatic  must  obtain  the  penniasion  of  the  Court  of 

Lunacj  before  he  consents  to  an  application  under  this  act.  An  applica- 
tion must  be  made  to  the  Master  in  Lunacy,  whose  report  must  be  approred 
bj  the  Lords  Justices.  (i29  WoodooeU^  L.  R.,  3  Ch.  229;  see  Re  Wade^ 
1  H.  &  T.  202.)    For  forms  of  orders,  see  Seton,  628. 


A  married  woman 
applying  to  the 
court  to  be  ex- 
amined apart 
from  her  husband. 


No  clause,  Ac 
In  settlement  re- 
sttuinliv  anticipa- 
tion to  prevent 
court  from  exer- 
cising powers  ol 
tbisact. 


Time  of  examina- 
tlun. 


Such  examination 
to  be  either  by  the 
court  or  by  a  soli- 
citor. 


37.  Where  a  married  woman  shall  apply  to  the  court,  or 
consent  to  an  application  to  the  court,  under  this  act,  she  shall 
first  be  examined  apart  from  her  husband  touching  her  know- 
ledge of  the  nature  and  effect  of  the  application,  and  it  shall  be 
ascertained  that  she  freely  desires  to  make  or  consent  to  such, 
application ;  and  such  examination  shall  be  made  whether  Uie 
hereditaments  which  are  the  subject  of  the  application  shall  be 
settled  in  trust  for  the  separate  use  of  such  married  woman  in- 
dependently of  her  husband,  or  not;  and  no  clause  or  provision 
in  any  settlement  restraining  anticipation  shall  prevent  the  court 
from  exercising,  if  it  shall  think  lit,  any  of  the  powers  given 
by  this  act,  and  no  such  exercise  shall  occasion  any  forfeiture, 
anything  in  the  settlement  contained  to  the  contrary  notwith- 
standing (/). 

if)  A  married  woman  entitled  to  a  jointure,  charged  on  settled  estates, 
must  be  examined  under  this  section.  \Re  TSirhutty  2  N.  R.  487.)  And  a 
married  woman  who  is  under  a^  must  be  examined  (^Re  Broadfcood,  L.  K^ 
7  Ch.  823).  But  the  examination  of  a  married  woman  has  been  dispensed 
with  where  her  interest  was  remote,  and  sufficiently  represented  by  trustees 
who  consented  iRe  Lord  de  Tabley,  11  W.  R.  936;  Re  Ttbhett,  17  W.  R. 
394) ;  and  where  the  court  was  satisfied  that  the  order  would  be  beneficial 
and  that  the  delay  necessary  for  the  examination  would  be  prejudicial. 
{Be  Ualliday,  L.  R.,  12  Eq.  199  ;  Re  Thorne,  20  W.  R.  687 ;  but  see  Re 
Johnson,  W.  N.  1869,  p.  87.) 

The  examination  of  a  married  woman  ought  not  to  take  place  until  the 
petition  has  been  presented  and  answered,  and  carried  into  the  chambers  of 
the  judge  by  whom  it  is  to  be  heard ;  but  it  onc^ht  to  take  place  before  any 
judicial  step  has  been  taken  by  him  upon  it.  The  issuing  of  advertisements 
nnder  the  20th  section,  before  the  examination,  will  not  inyalidate  the 
proceedings ;  but,  as  a  general  rule,  it  is  desirable  that  the  examination 
should  take  place  immediately  after  the  petition  has  been  carried  into 
chambers.     ( Re  Foster,  24  Beav.  220;  1  De  6.  &  J  386.) 

Where  the  married  woman  is  herself  a  petitioner,  her  examination  by 
the  court  may  be  taken  at  any  time  before  an  order  is  made.  (Re  Packer, 
39  L.  J.,  Ch.  220.)  Her  examination  was  ordered  to  be  taken  in  court 
when  the  petition  came  on  to  be  heard.    {Re  Taylor,  L.  R.,  14  £q.  657.) 

The  examination  of  a  married  woman  was  allowed  to  be  taken  after  the 
order  was  made  on  the  petition,  but  before  it  was  drawn  up,  the  petition 
being  ordered  to  be  mentioned  again  after  the  examination.  {Re  Turbutt, 
2N.  R.  487.) 

38.  The  examination  of  such  married  woman  shall  be  made 
either  by  the  court  or  by  some  solicitor  duly  appointed  by  the 
court  for  tbat  purpose,  who  shall  certify,  under  his  hand,  that 
he  has  examined  her  apart  from  her  husband,  and  is  satisfied 
tbat  she  is  aware  of  the  nature  and  effect  of  the  intended  appli- 
cation, and  that  she  fi*eely  desires  to  make  or  consent  to  the 
same  (m). 

(m)  This  section,  in  requiring  the  appointment  of  a  solicitor  to  examine 
a  married  woman  abroad,  meant  a  solicitor  of  the  Court  of  Qianoexy  in 
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* 

England,  and  therefore  the  conrt  refaaed  to  direct  a  commission  to  a  bar-    19  <^  20  Met. 
rister  and  solicitor  of  a  court  in  Canada  for  that  parpose.    ( Turner  v.     e.  120,  s.  38. 

Turner ^  2  De  G.  &  J.  584.)    Bat  where  the  married  woman  is  resident 

ont  of  the  jurisdiction,  any  person,  whether  a  solicitor  of  the  coart  or  not, 
may  now  be  appointed  to  take  the  examination.  (21  &  22  Vict  c.  77,  s.  6, 
post,) 

The  solicitor  appointed  mnst  be  a  solicitor  in  actual  practice,  and  not 
the  solicitor  of  the  husband.  {^Re  Noyety  6  W.  R.  7.)  And  be  should  be 
an  Independent  solicitor,  not  one  concerned  in  the  proceeding,  i^lle  Brealy, 
24  Beav.  220.) 


39.  Subject  to  such  examination  as  aforesaid,  married  women  a«  tn  conMnt  of 
may  make  or  consent  to  any  applications,  whether  they  be  of  JlSer'age^*^"'*" 
full  age  or  infants. 

40.  Nothing  in  this  act  shall  be  construed  to  create  anyobli-  xo  equftj  to  com. 
gation  at  law  or  in  equity  on  any  person  to  make  or  consent  to  Jfy  tortile  oourt^ 
any  application  to  the  court,  or  to  exercise  any  power. 

41.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  Tenants  for  iife, 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  pi^^^twith^ 
profits  of  estates,  although  his  estate  maybe  charged  or  incum-  standing  incum- 
bered either  by  himself  or  by  the  settlor,  or  otherwise  howso- 
ever, to  any  extent ;  but  the  estates  or  interests  of  the  parties 

entitled  to  any  such  charge  or  incumbrance  shall  not  be  affected 
by  the  acts  of  the  person  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  as  aforesaid,  unless  they  shall 
concur  therein. 

42.  Provided  always,  that  nothing  in  this  act  shall  authorize  Exception  m  to 
any  sale  or  lease  beyond  the  term  of  twenty-one  years  of  any  Suo? pSSeuL 
settled  estates  in  which,  under  the  act  of  the  thirty-fourth  and 
thirty-fifth  years  of  King  Henry  the  Eighth,  chapter  twenty, 

"  To  embar  feigned  Recovery  of  Lands  wherein  the  King  is  in 
Heversion,"  or  under  any  other  act  of  parliament,  the  tenants  in 
tail  are  restrained  from  barring  or  defeating  their  estates  tail,  or 
where  the  reversion  is  vested  in  the  crown  (n). 

(n)  See  ante,  p.  823,  n. 

43.  Nothing  in  this  act  shall  authorise  the  granting  of  a  saving  rightu  of 
lease  of  any  copyhold  or  customary  hereditaments  not  war-  *"^o'°>*»»o" 
ranted  by  the  custom  of  the  manor  without  the  consent  of  the 

lord,  nor  otherwise  prejudice  or  affect  the  rights  of  any  lord  of 
a  manor. 

44.  The  provisions  of  this  act  shall  extend  to  all  settlements,  Towhataettie- 
whether  made  before  or  after  it  shall  come  in  force,  except  those  SScIwiI**'*  *°* '** 
as  to  demises  to  be  made  without  application  to  the  court,  which 

shall  extend  only  to  settlements  made  after  this  act  shall  come 
iu  force. 

45.  This  act  shall  not  extend  to  Scotland.  Extent  or  act 

46.  This  act  shall  come  in  force  on  the  first  day  of  November,  commencement  of 
one  thousand  eight  hundred  and  fifty-six.  ^^' 


(    702     ) 


LEASES  AND  SALES  OF  SETTLED  ESTATES 

AMENDMENT  ACT. 

21  &  22  Victoria,  c.  77. 

An  Act  to  amend  and  extend  the  Settled  Estates  Act  of  1856. 

[2nd  August^  1858. J 


PellnUlona  of 
**ieCtlcnirat'*atKl 
**aetUcd  MUtc*.'* 


"BnlMlntrleaM** 
tu  Include  repair- 
ing 


21  ^  22  Hrf.   Whereas  it  is  expedient  to  amend  and  extend  the  Settled 
f.  77,  <.  1.      Estates  Act  of  1856  (nineteenth  and  twentieth  Victoria,  chapter 
one  hundred  and  twenty),  in  certain  particulars:  be  it  enacted, 
OS  follows : — 

1.  For  the  purposes  of  the  definitions  of  "  settlement  **  and 
"settled  estates"  contained  in  the  first  section  of  the  said  act, 
all  estates  or  interests  in  remainder  or  reversion  not  disposed  of 
by  the  settlement,  and  reverting  to  a  settlor,  or  descending  to 
the  heir  of  a  testator,  shall  be  deemed  to  be  estates  coming  to 
such  settlor  or  heir  under  or  by  virtue  of  the  settlement  (a J. 

(a)  See  antey  p.  686. 

5.  The  terra  "  building  lease  "  in  the  said  act  shall  be  deemed 
to  include  a  repairing  lease,  so  that  no  repairing  lease  shall  be 
made  for  a  term  exceeding  sixty  years  (6). 

(J)  See  a%te^  p.  687. 

3.  All  the  powers  to  authorize  and  to  grant  leases  contained 
in  the  said  act  and  this  act  shall  be  deemed  to  include  powers 
to  the  lords  of  settled  manors  to  give  licences  to  their  copyhold 
or  customary  tenants  to  grant  leases  of  lands  held  by  them  of 
such  manors  to  the  same  extent  and  for  the  same  purposes  as 
leases  may  be  authorized  or  granted  of  freehold  hereditaments 
under  the  said  act  and  this  act. 

4.  The  power  given  to  the  court  by  the  second  section  of  the 
said  act  to  extend  the  term  thereby  prescribed  for  building 
leases,  where  it  shall  be  satisfied  that  it  is  the  usual  custom  of 
the  district,  and  beneficial  to  the  inheritance,  to  grant  building 
leases  for  longer  terms,  shall  be  extended  and  may  be  exercised 
with  respect  to  all  the  other  leases  in  the  same  section  mentioned, 
except  agricultural  leases,  provided  the  court  shall  be  satisfied 
that  it  is  the  usual  custom  of  the  district  and  beneficial  to  the 
inheritance  to  grant  such  leases  for  longer  terms. 

{c)  See  ante,  p.  687. 

6.  The  power  conferred  by  the  fifth  section  of  the  said  act  to 
surrender  leases  granted  under  the  provisions  of  the  said  act 
shall  be  deemed  to  extend  to  all  leases,  whether  granted  in  pur- 
suance of  the  said  act  or  otherwise. 

(<f)  See  aixte^  p.  689. 


Powers  of  leulnf 
tu  extond  to  copy- 
hold and  cus- 
tomary tenants  of 
maators. 


Extension  of 
power  under 
sect.  1  of  recited 
act  as  to  term  for 
building  leases  (c). 


As  to  furrender  of 
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6.  Whenever  a  married  woman  is  resident  out  of  the  juris-    21  «J'  22  Viet. 
cliction  of  the  Court  of  Chancery  of  England  or  tho  Court  of      g.  77,  <.  6. 
Chancery  of  Ireland  respectively,  as  the  case  may  be,  her  exa-  ab  to  taking  ox- 
mination,  under  the  thirty-eighth  section  of  the  act,  may  be  *'^!SJ**"*"' 
made  by  any  person  appointed  for  that  purpose  by  the  court,  ">.      ^ 
'whether  he  is  or  is  not  a  solicitor  of  the  court ;  and  the  appoint- 
ment of  any  such  person,  not  being  a  solicitor,  shall  afford  con- 
clusive evidence  that  the  married  woman  was  at  the  time  of  such 
examination  resident  out  of  the  jurisdiction  of  the  court  (/*). 

{e)  See  ante^  s.  38,  p.  700. 

(/)  The  decision  in  Turner  v.  Turner  (2  De  G.  &  J.  634),  led  to  the 
introdaction  of  this  section. 

7.  The  power  contained  in  the  said  act  to  make  and  rescind  Extension  or 
general  rules  and  orders  shall  extend  to  the  matters  to  which  this  ^^eml  niuw  aifd 
act  relates ;  and  such  rules  and  orders  may,  so  far  as  may  be  o^«"- 
fouud  expedient,  alter  the  procedure  prescribed  by  the  said  act 

and  this  act  {g), 

(g)  See  ante,  s.  80,  p.  698. 

8.  In  addition  to  the  persons  expressly  enumerated  in  the  As  to  validity  o( 
thirty-third  section  of  the  said  act  against  whom  demises  autho-  JSL*^of"redied 
rized  by  the  thirty-second  section  are  to  be  valid,  such  demises,  >ct. 

in  the  case  of  unsettled  estates,  shall  be  valid  against  the  wife  of 
any  husband  making  such  demise  of  estates  to  which  he  is 
entitled  in  right  of  such  wife  (A). 

(A)  See  ante,  p.  699. 
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FURTHER  AMENDMENT  ACT,  1864. 

27  &  28  Victoria,  c.  45. 

An  Act  to  further  amend  the  Settled  Estates  Act  of  1856. 

[14th  July,  1864.] 

Whereas  by  the  tenth  section  of  the  act  passed  in  the  par-  27  ^28  Vict. 
liament  holden  in  the  nineteenth  and  twentieth  years  of  her  g.  46,  a.  1. 
Majesty's  reign,  intituled  "An  Act  to  facilitate  Leases  and 
Sales  of  Settled  Estates,"  it  was  enacted,  that  when  the  Court 
of  Chancery  should  deem  it  expedient  that  any  general  powers 
of  leasing  any  settled  estates,  conformably  to  the  said  act, 
should  be  vested  in  trustees,  it  might,  by  order,  vest  any  such 
power  accordingly  either  in  the  existing  trustees  of  the  settle- 
ment, or  in  any  other  persons,  and  that  in  every  such  case  the 
conr^  if  it  should  thiuk  fit,  might  impose  any  conditions  as  to 
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27  i'  28  VleU 
e.  45,  9.  1. 
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consents  or  otherwise  on  the  exercise  of  such   power:  and 
whereas,  in  order  to  protect  the  interests  of  persons  interested 
in  the  settled  estates  affected  by  such  powers,  the  practice  of 
the  said  court  has  been  to  require  that  leases  granted  in  pursu- 
ance of  a  power  vested  in  any  trustees  or  other  persons,  under 
the  provisions  of  the  said  tenth  section  of  the  said  act,  should 
be  setlied  by  the  said  court,  or  by  a  judge  thereof,  or  otherwise 
should  be  made  conformable  with  a  model  lease,  deposited  in 
the  chambers  of  the  judge  :  and  whereas  the  introduction  of 
such  a  condition  has  been  found  to  occasion  delay  and  expense 
and  so  to  create  great  difficulties  in  carrying  into  execution  the 
objects  of  the  act,  and  such  conditions  may  in  general  be  safely 
omitted,  and  it  is  therefore  expedient  that  the  said  act  should 
be  amended  as  hereinafter  mentioned  :  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows  : 

1.  In  orders  to  be  hereafter  made  under  the  said  tenth  section 
for  vesting  any  powers  of  leasing  in  any  trustees  or  other  per- 
sons, no  condition  shall  be  inserted  requiring  that  the  leases 
thereby  authorized  should  be  submitted  to  or  be  settled  by  the 
said  court  or  a  judge  thereof,  or  be  made  conformable  with  a 
model  lease  deposited  in  the  judge's  chambers,  save  only  in  any 
case  in  which  the  parties  applying  for  the  order  may  desire  to 
have  any  such  condition  inserted,  or  in  which  it  shall  appear  to 
the  court  that  there  is  some  special  reason  rendering  the  inser- 
tion of  such  a  condition  necessary  or  expedient  (a). 

(a)  As  to  this  and  the  following  section,  see  ants,  p.  690. 


Conditions  already 
inserted  may  be 
•truck  out  by 
court. 


2.  In  all  cases  of  orders  already  made  in  pursuance  of  the 
said  tenth  section,  in  which  any  such  condition  as  aforesaid  has 
been  inserted,  it  shall  be  lawful  for  any  party  interested  to  apply 
to  the  court  to  alter  and  amend  such  order,  by  striking  out  such 
condition,  and  the  court  shall  have  full  power  to  alter  the  same 
accordingly,  and  the  order  so  altered  shall  have  the  same  validity 
as  if  it  had  originally  been  made  in  its  altered  state  ;  but  no- 
thing herein  contained  shall  make  it  obligatory  on  the  court  to 
act  under  this  clause  in  any  case  in  which,  from  the  evidence 
which  was  before  it  when  the  order  sought  to  be  altered  ^vas 
made,  or  from  any  other  evidence,  it  shall  appear  to  the  court 
that  there  is  any  special  reason  why  in  the  case  in  question 
such  a  condition  is  necessary  or  expedient  (6). 

(&)  Where  an  order  had  been  made  aathorizing  leases  to  be  granted  by 
trustees,  a  condition  that  the  leases  should  be  granted  with  the  approbation 
of  the  judge  in  chambers  was  stmck  out,  and  the  following  words  inserted: 
— **  The  ^^rd  Chancellor  doth  not  think  fit  to  insert  a  condition  requiring 
the  leases  thereby  authorized  to  be  submitted  to  or  settled  by  the  court,  or 
a  judge  thereof,  ur  to  be  made  conformable  with  a  model  lease  deposited  in 
a  judge's  chambers."  {lie  Hoyle,  12  W.  R.  1125.)  Where  an  order  had 
been  made  vesting  in  trustees  powers  of  granting  mining  leases,  a  clause 
requirinj;  the  lease  to  be  settled  at  chambers  was  expunged.  {Re  Dom- 
ing, 14  W.  U.  125.) 
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8.  And  whereas  doubts  are  entertained  whether,  in  the  con-    27  ^  28  Viot, 
struction  of  the  first  section  of  the  said  act;  the  court  is  bound      c,  46, «.  3. 
"by  the  state  of  facts  existing  at  the  period  of  the  settlement  Rpmovai of  doubts 
taking  effect,  or  by  the  state  of  facts  at  the  time  of  an  applica-  as  to  oonatruction 
tion  to  the  court  under  the  said  act,  and  it  is  desirable  that  such  ^^^^  of  recited 
doubts  should  be  removed  :  be  it  enacted,  that  the  said  court, 
in   determining  what  are  settled  estates  within  the  said  act, 
shall  be  governed  by  the  state  of  facts  and  by  the  trusts  or 
limitations  of  the  settlement  at  the  time  of  the  said  settlement 
taking  effect  (c). 

(c)  See  ante,  p.  687. 

4.  This  act  shall  be  construed  and  dealt  with  as  part  of  the  Act  to  be  con- 
said  foimer  act  as  amended  by  the  act  of  the  twenty-first  and  JiJSdac?*^ "' 
twenty-second  years  of  her  Majesty's  reign,  chapter  seventy- 
seven,  and  all  proceedings  under  this  act  shall  be  subject  to  the 

same  rules  and  orders,  and  shall  be  conducted  in  the  same 
manner,  as  proceedings  under  the  said  former  acts. 

5.  This  act  shall  extend  to  Ireland  but  not  to  Scotland.  Extent  of  act. 


Orders  made  under  19  &  20  Vict.  g.  120. 

[^Consolidated  Orders  of  the  Court  of  Chancery,  Order  XLL 

rules  14—25.] 

Proceedings  under  the  statute  19  &  20  Vict.  c.  120,  relating  to 
leases  and  sales  of  settled  estates : — 

(14.)  Every  petition  under  the  act  and  every  public  and  private  Kftme,  Ac.  of  and 
notice  required  by  the  act  shall  set  forth  the  name,  address  and  de-  J^SSc^.*** 
scription  of  the  petitioner,  and  also  a  place  in  London,  Westminster, 
or  the  borough  of  Southwark,  or  within  two  miles  from  the  record 
and  writ  clerks*  office,  where  he  may  be  served  with  any  order  of  the 
court  or  of  the  judge  in  chambers,  or  notice  relating  to  the  subject  of 
the  petition.    (15  Nov.  1856,  Ord.  1.)  (a) 

{a)  Advertisements  were  held  safficient  where  the  addresses  of  some  of 
the  petitioners  were  omitted.  (Be  JBonrne,  16  W.  R.  1115;  Re  Whiteley, 
L.  R.,  8  Eq.  674;  Re  Snell,  19  W.  R.  1000;  Re  BurUy,  W.  N.  1868, 
p.  148.) 

(15.)  All  petitions  and  notices,  and  also  all  affidavits  and  other  Tiue  of  petitioni, 
proceedings  under  the  act  shall  be  entitled  in  the  matter  of  the  act  *<^  ^^^  ^^  ■*^« 
and  in  the  matter  of  the  property  in  question,  mentioning  the  county 
and  parish  or  place  in  which  it  is  situate,  and  describing  it  by 
general  terms,  and  every  such  petition  shall  be  marked  with  the 
words  "  Master  of  the  Rolls,"  or  with  the  title  of  the  vice-chancellor 
before  whom  it  is  intended  to  be  heard.    (15  Nov.  1856,  Ord.  2.)  (hi) 

(()  See  the  title  of  the  petitions  given  in  Dan.  Ch.  Forms,  2054,  2065. 
The  particular  settlement  need  not  be  specified,  provided  the  property  be 
sufficiently  identified  and  shown  to  be  under  settlement.  {Re  Thompsoiif 
Johns.  418.)  The  title  of  the  ad?ertisements  must  correspond  exactly 
with  the  title  of  the  petition.  {Re  Bateman,  13  W.  R.  613.)  But  slight 
discrepancies  have  been  disregarded.  {Re  Nnne,  W.  N.  1867,  p.  109;  Re 
Bicknellf  lu  R.,  14  £q.  467,  and  the  cases  quoted,  under  mle  14,  sup.) 

8.  Z  Z 
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19  J^  20  llct. 
c.  120. 

Adrerllsemcnts. 
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Orders  made  under  Stat.  19  ^  20  Vict.  c.  120. 

(16.)  After  any  such  petition  has  been  presented,  application  maj 
be  made  ex  parte,  and  in  chambers,  to  the  judge  before  whom  it  is 
intended  to  be  heard,  for  directions  in  what  newspapers  the  notices 
required  by  the  act  are  to  be  inserted.    (15  Nov.  1856,  Ord.  3.)  (e) 

(jo)  As  to  the  mode  in  which  the  direction  of  the  jadge  is  to  be  obtained, 
see  He^al.  8  Aug.  1857,  r.  23,  post.  Where  the  petition  is  amended,  the 
conrt  will  not  necessarily  direct  fresh  advertisements  to  he  iasaed  unless  the 
amendment  involves  new  facts  and  new  parties,  so  as  to  give  the  petition  a 
new  character.  {He  Bunhury,  13  W.  R.  370;  Ex  parte  Ptt^ley,  L  R, 
2  Eq.  237.)  Fro^  advertisements  have  been  dispensed  with  in  several  cases. 
{lie  JTorton,  34  Beav.  386;  lie  Corbet,  W.  N.  1866,  p.  318;  JRs  WilkUf^my 
L.  R.,  9  Eq.  71;  He  Afarshall,  L.  R.,  15  Eq.  66;  He  mikinsom^  21 
W.  R.  637.)  Where  a  lea^ng  power  had  been  granted  to  a  tenant  who 
died,  and  a  petition  was  presented  by  the  saccceding  tenant  for  life  and 
her  husband,  praying  that  the  power  might  vest  in  one  of  the  trustees  of 
the  will  under  which  she  claimed:  it  was  held,  under  the  circnmstances, 
that  the  advertisements  need  not  be  repeated.  {He  KentUh  Ibwn  Egtate, 
1  J.  &  H.  230.)  Advertisements  were  also  dispensed  with  in  the  caae  of  a 
petition  that  a  power  of  leasing  given  to  trustees  of  a  will  by  a  former 
order  might  be  transferred  to  a  tenant  for  life  who  had  recently  attained  his 
majoritv.  ( Wheeler  y.  Tbotel,  16  W.  R.  278.  See  He  WilkinMOHj  L.  R., 
9  Eq.  71.) 

For  the  usual  directions  as  to  advertisements,  see  Dan.  Ch.  Pr.  1844; 
Browne  v.  Pennefather,  4  N.  R.  221.  In  bespeaking  the  order,  the  news- 
papers containing  the  advertisements,  and  any  interlocutory  orders  which 
may  have  been  made  relating  thereto,  must  be  left  with  the  registnr. 
(33rd  Rcgul.  15  March,  1860.) 

(17.)  Motions  under  the  20th  section  of  the  act  may  be  made  ex 
parte  within  seven  clear  days  after  the  publication  of  the  advertise- 
ment which  may  be  last  inserted  in  the  newspaper,  but  not  later, 
except  by  special  leave  of  the  court,  and  every  order  made  on  any 
such  motion  must  be  served  on  the  petitioner  within  four  days  after 
the  making  thereof.    (15  Nov.  1856,  Ord.  4.)  (d) 

{d)  Where  the  seven  days  has  expired  some  sufficient  excuse  must  he 
given  for  not  applying  in  time.  It  is  sufficient  excuse  that  the  applicant 
was  out  of  the  junsdictlon.  {^Re  Merry ^  14  W.  R.  665.)  For  order  giving 
leave  to  appear,  see  Seton,  629. 

(18.)  If  the  person  obtaining  such  order  shall  require  a  copy  of  the 
petition  such  person  shall  at  the  time  of  serving  such  order  make  a 
written  application  to  the  petitioner  for  such  copy,  with  an  undertak- 
ing to  pay  all  proper  charges  for  the  same.    (16  Nov.  1856,  Ord.  6.) 

(19.)  Within  two  clear  days  after  such  application  a  copy  of  the 
petition  shall  be  ready  to  be  delivered,  and  shall  be  delivered  on  de- 
mand, and  on  payment  for  the  same  after  the  rate  of  fourpence  per 
folio.     (15  Nov.  1856,  Ord.  6.) 

(20.)  No  petition  under  the  act  shall  be  set  down  for  hearing  until 
after  tne  expiration  of  twenty- one  days  from  the  publication  of  the 
last  of  the  advertisements.    (15  Nov.  1856,  Ord.  7.)  (e) 

(jt)  Where  a  petition  is  presented  under  the  act  19  &  20  Vict  c  120^ 
before  it  can  come  on  to  be  heard,  the  secretaiy  of  tiie  Lord  Chancellor 
must  certify  that  the  advertisements  ordered  have  been  inserted,  and  that 
the  twenty-one  days  since  the  last  advertisement  required  by  the  General 
Order  XLI.,  r.  20,  have  expired.  {He  Blake,  6  Jur.,  N.  S.  724;  8  W.  R. 
639;  Be  MallifCs  SettUd  Estate,  3  Giff.  126;  6  Jur.,  N.  S.  809.) 

Where  the  publication  of  the  last  of  the  advertisements  required  by  the 
act  would  not  expire  in  time  to  allow  the  twenty-one  days  necessary  to 
elapse  before  setting  down  the  petition  for  a  hearing,  so  that  the  petitioner 
would  bo  thrown  over  the  long  vacation,  the  court  allowed  the  petition  to  be 
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set  down  on  the  last  day  of  petitions  before  the  vacation.    {Ee  Adam,  6    19  i*  20  Vict, 
L.  T.,  N.  S.  604;  Jie  Bower,  18  W. R.  1086;  lie  Taylor^Jj,  R,  14  Eq.  667;          o,  120. 
but  see  Be  Tomnend,  L.  R.,  14  Eq.  433.)  

(21.)  Upon  every  application  under  the  act  the  court  must  be  satis-  Court  must  be 
fied  by  sufficient  evidence  that  no  such  previous  application  to  parlia-  Jjjl^^i^^u^. 
znent,  as  is  mentioned  in  the  2l6t  section  of  the  act,  has  been  made  and  tion  to  Pariiam^t 
rejected,  or  reported  against.    (16  Nov.  1856,  Ord.  8.)  (/)  *»•  »>««»  n»de, 

(/)  Ante,  jt.  695, 

(22.)  On  every  application  under  the  act  for  authority  to  sell,  the  Evidenoe  of  par- 
court  must  be  satisfied  by  sufficient  evidence  who  are  the  parties  inte-  ^|JJ  {J^^^'d 
rested  in  the  estate,  whose  consent  is  required  by  the  act,  and  what  Hde. 
are  the  circumstances  which  render  the  proposed  sale  proper  and 
expedient.    (16  Nov.  1856,  Ord.  9.)  ^7) 

Q)  See  19  &  20  Vict,  c  120,  s.  17,  ante,  p.  693. 

(23.)  Where  under  the  provisions  of  the  36th  section  (ante,  p.  699)  Spedai  directions 
of  the  act  it  shall  be  necessary  to  obtain  the  special  directions  of  the  SHJSi'^Mra-^**" 
court  for  any  application  to  the  court,  or  any  consent  to  such  applica-  mans  ex  parte.' 
tion,  such  special  directions  may  be  obtained  ex  parte  by  summons, 
at  the  chambers  of  the  judge  to  whose  court  the  application  may  be 
intended  to  be  made,  or  may  have  been  made.    (15  Nov.  1856,  Ord. 
10.)  (A) 

(A)  See  the  21st  and  22Dd  Regulations  of  8  Aug.  1867,  below,  as  to  the 
mode  in  which  the  application  is  made. 

(24.)  Every  order  of  the  court  made  in  pursuance  of  the  powers  Doeaments  on 
conferred  on  it  by  the  act  shall  specify  on  what  document  or  docu-  JJfjgJ^JI*^  i, 
ments  (if  any)  the  notice  referred  to  by  the  22nd  section  (anUy  p.  695)  uidoned  to  be 
of  the  act  shail  be  placed  or  indorsed ;  and  the  judge  may,  if  he  thinks  specified  in  order, 
fit,  require  that  such  document  or  documents  so  indorsed  shall  be 
produced  in  court  for  his  inspection,  and  in  case  of  any  such  order 
relating  to  lands  in  a  register  county  or  district,  the  court  mav  order 
a  duplicate  or  a  memorul  of  the  same  to  be  registered.    (15  Nov. 
1866,  Ord.  11.)  (0 

(i)  Where  the  probate  of  a  will  could  not  be  found,  the  court  directed  the 
order  to  be  indorsed  on  a  deed  of  appointment  of  new  trustees.  (^Be 
Bnrley,  W.  N.  1868,  p.  148.) 

(25.)  Thie  fees  and  allowances  to  all  officers  and  solicitors  of  the  Foes  and  allow, 
court,  in  respect  of  the  matters  under  the  act,  shall  be  such  fees  and  JSJ^JJcitoM." 
allowances  as  by  the  practice  of  the  court  and  Orders  38  and  39,  they 
are  entitled  to  take  and  charge  for  business  of  a  similar  nature.    (15 
Nov.  1856,  Ord.  12.) 


Regulations  as  to  Business. 

8  August,  1857. 

(Not  having  the  force  of  General  Orders.) 

Rules  21-23. 

(21.)  For  the  purpose  of  procuring  the  appointment  of  a  guardian  Appointment  of 

to  infants  under  the  act  of  parliament  of  19  &  20  Vict.  c.  120,  and  fS^iJ^.""**" 

the  Consolidated  General  Order  XLT.,  r.  23  (aupra),  a  summons  ci2o,andOni.4i, 

Z  z  2  r.  88, '  ' 
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19  ^  20  Vict,    sliould  be  taken  ont  in  the  names  of  the  infants  by  a  next  friend  in 
e,  120.         the  form  used  for  originating  proceedings  in  chambers,  intituled  in  the 

same  manner  as  the  petition  or  intended  petition,  that ^  or  some 

other  proper  person  or  persons  may  be  appointed  guardian  or  guardians 
of  the  said  infants,  for  the  purpose  of  making  an  application  on  behalf 
of  the  said  infants  [or  consenting  on  behalf  of  the  said  infants  to  an 
application]  to  the  court  under  the  provisions  of  the  above  act.  In 
case  the  application  to  the  court  is  to  be  made  on  behalf  of  the  infants, 
the  guardian  must  be  appointed  before  the  petition  is  presented  (Ir). 
If  the  guardian  is  to  consent  to  an  application,  the  guardian  may  be 
appointed  either  before  or  after  the  petition  is  presented.     Upon  the 

Eyidenoe.  application  to  appoint  such  guardian  the  following  evidence  is  to  be 

adduced.  1.  The  age  of  the  infant.  2.  Whether  he  has  any  parent, 
testamentary  guardian,  or  guardian  appointed  by  the  Court  of  Chan- 
cery. 3.  Where  and  under  whose  care  the  infant  is  residing,  and  at 
whose  expense  he  is  maintained.  4.  In  what  way  the  proposed 
guardian  is  connected  with  the  infant,  and  why  proposed  and  how 
qualified  to  be  appointed.  5.  That  the  proposed  guardian  has  no 
interest  in  the  intended  application,  or  if  he  has,  the  nature  of  his 
interest,  and  that  it  is  not  adverse  to  the  interest  of  the  infant 
6.  The  consent  of  the  guardian  to  act.  7.  The  nature  of  the  intended 
application  to  the  court 

{it)  The  regalations  of  the  8th  of  Angast,  1857,  are  not  absolatdy  bind- 
ing as  orders.  Therefore,  though  those  regalations  direct  that  a  goardiaa 
to  an  infant  petitioner  mast  be  appointed  before  the  petition  is  presented, 
the  conrt  authorized  such  an  appointment  on  an  application  after  the  peti- 
tion  had  been  presented  and  answered.  (^Re  Longstaffe,  1  Drew.  &  Sm. 
142;  Re  Hargreavet,  7  W.  R.  156.)  . 

licare  to  make  or  (22.)  For  the  purpose  of  procuring  the  direction  of  the  judge  for 
SStm  on^behaifof  ^®*^®  ^^  make  or  consent  to  an  application  on  behalf  of  infants  or  lunatics 
Infants,  &c.  under  under  the  said  act  of  19  &  20  Vict.  c.  120,  and  the  Consolidated 
l^ViJa*ok  41  ^®°®''*^  ^"^^^^  1L\A.,  r.  23  {ante,  p.  707),  a  summons  is  to  be  Uken 
r  28. '  ^       *    '  o<i^  Aftci^  the  petition  is  presented  in  the  ordinary  form,  intituled  in 

the  same  manner  as  the  petition,  by  the  guardian  of  the  infimt  or 
committee  of  the  lunatic,  that  he  may  be  at  liberty  on  behalf  of  the 
infant  or  lunatic  to  make  the  application  [or  consent  to  the  app]ica> 
tionl  to  the  court  proposed  to  be  made  by  the  petition  presented  to 

the  Lord  Chancellor  [or  Master  of  the  Rolls]  on  the day  of . 

Upon  this  application  the  guardian  or  committee  should  make  an 

affidavit  that  he  believes  it  to  be  proper  and  for  the  benefit  of  the 

infant  or  lunatic  that  the  application  proposed  to  be  made  should 

be  made  \or  consented  to]  on  oehalf  of  the  said  infant  or  lunatic,  and 

such  other  evidence,  if  any,  should  be  adduced  as  the  circumstajices 

of  the  case  may  require,  to  show  the  propriety  of  the  application  so 

far  as  the  infant  or  lunatic  is  concerned,  and  the  petition  should  be 

produced. 

Procuring  direo-         (23.)  For  the  purpose  of  procuring  the  directions  of  the  judge  pur- 

*nd'  *0rd*^4?        suant  to  the  General  Order  XLI.,  r.  16  {arde,  p.  706),  a  summons  is 

r."i^  '       to  be  taken  out  afler  the  petition  has  been  answered,  intituled  in  the 

same  manner  as  the  petition,  that  directions  may  be  given  in  what 
newspapers  the  notices  required  by  the  act  are  to  be  inserted.  The 
petition  is  to  be  produced  on  the  return  of  the  summons,  and  the 
judge's  direction  will  be  written  on  the  petition,  and  signed  by  his 
chief  clerk. 
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LAW  OF  PROPERTY  AND  TRUSTEES  RELIEF 

AMENDMENT. 

22  &  23  Victoria,  c.  35. 

^n  Act  to  further  amend  the  Law  of  Property  and  to  relieve 
Trustees,  [13th  August,  1859.] 

Be  it  enacted  as  follows : 

Leases, 

1.  Where  any  licence  to  do  any  act  which  without  such    22  ^  23  VtH, 
licence  would  create  a  forfeiture,  or  give  a  right  to  re-enter      g.  35,  s.  1. 
nnder  a  condition  or  power  reserved  in  any  lease  heretofore  RestricUonon 
granted  or  to  be  hereafler  granted,  shall  at  any  time  after  the  «J<«*  of  uoence  to 
passing  of  this  act  be  given  to  any  lessee  or  his  assigns,  every  *  "^ 
such  licence  shall,  unless  otherwise  expressed,  extend  only  to  the 
permission  actually  given,  or  to  any  specific  breach  of  any  pro- 
viso or  covenant  made  or  to  be  made,  or  to  the  actual  assign- 
ment, underlease,  or  other  matter  thereby  specifically  authorized 
to  be  done,  but  not  so.  as  to  prevent  any  proceeding  for  any  sub- 
sequent breach  (unless  otherwise  specified  in  such  licence),  and 
all  rights  under  covenants  and  powers  of  forfeiture  and  re-entry 
in  the  lease  contained  shall  remain  in  full  force  and  virtue,  and 
shall  be  available  as  against  any  subsequent  breach  of  covenant 
or  condition,  assignment,  under-lease,  or  other  matter  not  specie 
fically  authorized  or  made  dispunishable  by  such  licence,  in  the 
same  manner  as  if  no  such  licence  had  been  given ;  and  the 
condition  or  right  of  re-entry  shall  be  and  remain  in  all  respects 
as  if  such  licence  had  not  been  given,  except  in  respect  of  the 
particular  matter  authorized  to  be  done  (a). 

{a)  Leases  often  contain  a  covenant  on  the  part  of  the  lessee  that  he  will  CoTenants  and 
not  assign,  or  that  he  will  not  underlet  the  premises  without  the  consent  of  oondiuoM ^^^ 
the  lessor.  This,  like  all  other  covenants,  is  usually  accompanied  by  a  con-  JrtthoutiioSiS'* 
dition  for  re-entry  on  the  breach  of  it.  The  jealousy  which  always  pre- 
vailed in  our  law  against  allowing  restraints  on  alienation  led  to  the  dis- 
couragement of  this  kind  of  restriction,  and  it  was  accordingly  decided,  that 
when,  nnder  a  condition  restraining  assignment  without  licence,  a  licence 
had  been  once  given,  the  condition  was  determined;  and  the  law  was  the 
same  with  respect  to  a  covenant  to  the  like  effect,  although  there  seems  to 
be  no  reason  why  such  a  covenant  or  condition  ^ould  not  be  held  to  run 
with  the  land,  and  be  binding  from  time  to  time  on  such  persons  as  might 
become  assigns  with  the  consent  of  the  landlord.  (See  Weatherall  v. 
Oeerinff,  12  Yes.  611 ;  3  Real  Prop.  Bep.  49.)  As  to  covenants  and  con- 
ditions not  to  assign  or  underlet  without  licence,  see  further,  Woodfall, 
Landlord  and  Tenant,  649  et  seg.,  9th  ed.;  Varley  v.  Coppard^  L.  R., 
7  C.  P.  505.  Such  covenants  run  with  the  land  where  assigns  are  named. 
(  WUliams  v.  EarU,  L.  R.,  3  Q.  B.  739.  See  West  v.  Dohh^  L.  R.,  4  Q.  B. 
634-,  6  Q.  B.  460.) 
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In  DumpoTi  ea»e  (4  Co.  119  b)  ifc  was  decided  that  a  ooodition  in  a 
that  the  leasee  or  his  assigns  shall  not  alien  without  the  special  licenoe  of  lis 
lessor,  is  determined  bj  an  alienation  with  licence;  and  no  sabseqnent  alkea- 
Uon  is  a  breach  of  the  condition,  nor  does  it  give  a  right  of  entry  to  the 
lessor.    (See  4  Taunt.  735.)    So  in  the  case  of  a  lease  to  sereral  leasees, 
upon  condition  that  they  or  any  of  them  should  not  aadgn  withoot  the 
lessor's  licence,  an  iJienation  with  licence  by  one  of  the  leasees  detemuDel 
the  condition  as  to  all.    So  a  condition  not  to  alien  the  land  or  aztj  part 
thereof  without  licence  was  determined  as  to  the  whole  bj  the  lessor's 
licence  to  alien  part  only«  for  the  condition  could  not  be  app<Htioiied  or 
diTidcd  by  the  parties.    The  doctrine  of  Dumpor'i  ease  was  disapfRoved 
by  distinguished  judges,  but  nerer  oyermled.    In  BrummeU  v.  Macpkermm 
(14  Ves.  175),  Lord  £ldon  said,  <' Though  Dumpor's  ease  alwajs  struck 
roe  as  extraordinaiy,  it  is  the  law  of  the  land  at  this  day;"  and  aecodiB^ 
in  that  case  his  lordship  decided  that  a  proviso  in  a  lease  for  re-entrj,  upon 
assignment  by  the  lessee,  his  executors,  administrators  or  assigins;,  without 
licence,  ceased  by  assignment  with  licence,  though  to  a  particalar  IndiyidaaL 
(See  Dyer,  152,  pi.  7.)    As  to  the  doctrine  in  Dumpor^i  ease^aoe  fiiztfaer,I 
Smith,  L.  C.  30  et  aeq.,  6th  ed.;  1  Wms.  Saund.  445  et  seq,  (ed.  1871); 
tSavndert  v.  Merry  weather ^  18  W.  R.  814. 

It  does  not  appear  to  hare  been  expressly  decided  that  this  doetrine 
applies  to  any  other  covenant  or  condition  than  that  against  alienation,  bgt 
it  would  seem  to  be  equally  applicable  on  principle  to  oovenants  and  con- 
ditions, restrictive  of  canying  on  particular  trades,  or  converting  lands  horn. 
pasture  to  arable,  and  to  all  covenants  and  conditions  bj  which  the  Uoenoe 
or  consent  of  tiie  lessor  is  made  reqaisito  for  doing  any  particalar  act.  (Sea 
8  Real  Prop.  Rep.  60.  See  Lord  JBldonU  remarks  in  Maeher  t.  Hke  Ibumd- 
ling  Hospital,  I  Yes.  &  B.  191.) 

The  inconvenience  resulting  from  the  doctrine  laid  down  in  Jhumpm^s 
case  has  been  remedied  by  the  above  section.  The  doctrine  had  previously 
been  restricted  from  applying  to  licences  granted  to  tenants  of  czown  bi^ 
by  8  &  9  Vict.  c.  99,  s.  6. 

As  to  waiver,  see  23  &  24  Vict  e.  88,  a.  6,  post, 

2.  Where  in  any  lease  heretofore  granted  or  to  be  hereafler 
granted  there  it  or  shall  be  a  power  or  condition  of  re-entrj  on 
assigning  or  underletting  or  doing  any  other  specified  act  with- 
out licence,  and  a  licence  at  any  time  aflter  the  passing  of  this 
act  shall  be  given  to  one  of  several  lessees  or  co-owners  to 
assign  or  underlet  his  share  or  interest,  or  to  do  any  other  act 
prohibited  to  be  done  without  licence,  or  shall  be  given  to  any 
lessee  or  owner,  or  any  one  of  several  lessees  or  owners,  to 
assign  or  underlet  part  only  of  the  property  or  to  do  any  other 
such  act  as  aforesaid  in  respect  of  part  only  of  such  property, 
such  licence  shall  not  operate  to  destroy  or  extinguish  the  right 
of  re-entry  in  case  of  any  breach  of  the  covenant  or  condition 
by  the  co-lessee  or  co-lessees,  or  owner  or  owners  of  the  other 
shares  or  interests  in  the  property,  or  by  the  lessee  or  owner  of 
the  rest  of  the  property  (as  the  case  may  be)  over  or  in  respect 
of  such  shares  or  interests  or  remaining  property,  but  sach 
right  of  re-entry  shall  remain  in  full  force  over  or  in  respect  of 
the  shares  or  interests  or  property  not  the  subject  of  sach 
licence  (b), 

(&)  See  the  note  to  sect.  1,  ante. 

8.  Where  the  reversion  upon  a  lease  is  severed,  and  the  rent 
or  other  reservation  is  legally  apportioned,  the  assignee  of  each 
part  of  the  reversion  shall,  in  respect  of  the  apportioned  rent  or 
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other  reservation  allotted  or  belonging  to  him,  have  and  be  en-  22  ^  23  Vict, 
titled  to  the  benefit  of  all  conditions  or  powers  of  re-entry  for  <?.  35,  <.  3. 
nonpayment  of  the  original  rent  or  other  reservation,  in  like 
manner  as  if  such  conditioDS  or  powers  had  been  reserved  to 
him  as  incident  to  his  part  of  the  reversion  in  respect  of  the 
apportioned  rent  or  other  reservation  allotted  or  belonging  to 
him  (c). 

(o)  The  mle  of  law,  that  conditioDS  are  entire  and  cannot  be  apportioned  Old  raio  as  to  ap- 
by  the  act  of  the  parties  (Co.  Litt.  215  a;  Dumjror's  cate,  4  Rep.  119  bj  see  ^n^ui"®"^  ®' 
Weatkerall  r.  Beerinfi,  12  Ves.  511 ),  had  been  fonnd  very  inconvenient  in  ^°     ^^^ 
practice,  where  the  object  of  the  parties  has  been  to  grant  a  partial  dispen- 
sation with  a  condition,  or  to  give  the  benefit  of  it  to  several  grantees  of  the 
reversion  {Knight's  case,  5  Rep.  55  b;  see  Bmmmell  v.  Maepherson,  14 
Ves.  173;  4  Taunt  736;  1  V.  &  B.  191;  3  Real  Prop.  Rep.  49);  for  the 
severance  of  any  part  of  the  reversion  destroyed  the  whole  condition,  giving 
one  entire  right  of  entry  into  the  premises  on  nonpayment  of  rent  or  the 
like  (Knight's  case,  6  Rep.  55  b;  Ihimpor's  case,  4  Rep.  120  b;  Co.  Litt. 
215  a);  and  if  a  lessor  assigned  the  reversion  of  part  of  the  premises  to  one, 
his  right  of  entry  wonld  be  gone  {jPwynam  v.  PicJtard,  2  B.  &  Aid.  112), 
although  it  had  been  decided  that  an  action  of  covenant  will  lie  by  the 
assignee  of  the  reversion  of  part  of  the  demised  premises  against  the  lessee 
for  not  repairing.    {8.  C,  lb,  106;  see  Shepp.  T.  176.) 

There  are  two  modes  of  apportioning  rent,  one  by  granting  the  reversion  Apportionment  of 
of  part  of  the  land  out  of  which  the  rent  issues  ;  the  other  by  granting  part  '^^  service. 
of  the  rent  to  one  person  and  part  to  another.  {Bliss  v.  bollins,  1  D.  & 
R.  291;  5  B.  &  Aid.  882.)  If  the  lessor  dispose  of  part  of  the  lands  in  re- 
version, either  by  will  or  deed,  and  the  lessee  attorn  to  such  grantee,  the 
rent  is  apportionable,  but  the  lessee's  concurrence  to  the  apportionment  is 
necessary.  {West  v.  Lasoelles,  Cro.  Eliz.  851;  13  Rep.  57a.)  Rent  ser- 
vice may  be  devised  by  will,  and  divided  from  the  reversion,  so  as  to  enable 
a  devisee  of  part  of  the  rent  to  maintain  an  action  of  debt.  {Ards  v.  Wat- 
kin,  Cro.  Eliz.  637,  651.) 

Rent  was  apportioned  where  a  man  seised  of  two  acres,  one  in  fee  and 
another  in  tail,  made  a  lease  for  life  or  years,  and  died,  and  the  issue  in 
tail  avoided  the  lease.  (Co.  Litt.  148  b.)  So  where  a  lease  of  lands  of 
which  the  lessor  was  seised  in  fee,  and  of  other  lands  of  which  he  was  • 
tenant  for  life  with  a  power  of  leasing,  was  granted  at  a  certain  rent,  but 
the  lease  was  not  well  executed  according  to  the  power:  it  was  held,  that 
the  lease  as  to  the  lands  held  in  fee  was  good,  because  the  rent  might  be 
apportioned.    (^Boe  v.  Meyler,  2  Maule  &  S.  276.) 

In  an  action  of  covenant  against  the  assignee  of  a  lease  for  nonpayment 
of  an  entire  rent,  the  defendant  pleaded  in  bar,  an  eviction  of  a  moiety  of 
the  demised  premises  by  title  paramount.  Held,  that  the  plea  was  bad, 
because  the  rent  might  be  apportioned.  {Stevenson  v.  Zambardf  2  East, 
575.) 

In  rcpleviA  against  the  assignee  of  the  reversion  of  part  of  the  premises 
demised,  the  defendant  may  avow  at  common  law,  stating  the  facts  specially 
and  leaving  the  apportionment  of  the  rent  to  be  made  by  the  jury;  or  he 
may  avow  m  the  general  form  given  by  1 1  Geo.  2,  c.  19,  s.  22,  as  upon  a 
holding  at  a  certain  rent ;  and  if  he  avow  under  the  statute  for  the  entire 
rent,  or  with  a  deduction  from  the  entire  rent  greater  or  less  than  the  pro- 
portion properly  belonging  to  his  interest  in  the  reversion,  the  judge  at  Nisi 
Prins  may  direct  the  avowry  to  be  amended,  either  by  converting  it  into  an 
arowry  at  common  law,  or  leaving  it  as  an  avowry  under  the  statute  by  de- 
scribing the  rent  in  conformity  with  the  proportionate  value  of  the  respective 
particles  or  parts  into  which  the  reversion  has  been  divided.  It  seems  that 
the  jud^e  or  the  court,  substituted  by  consent  of  parties  for  the  judge  at 
Nisi  Prius,  may  make  such  amendment,  although  first  prayed  for  after  the 
verdict  is  delivered,  and  before  it  is  recorded.  {li^fbcrts  v.  Snell,  1  Mann. 
&  G.  577.)  The  assignee  of  part  of  the  reversion  may  distrain  as  well  as 
an  assignee  of  the  reversion  in  part  of  the  premises.    {Neale  v.  Mackenzie^ 
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1  M.  ft  W.  747,  757;  Stevemon  y.  Zambard,  2  East,  675;  2  Inst  503; 
Jacob  T.  A'irA,  2  M.  &  Rob.  221.) 

If  part  of  the  land  ont  of  which  a  rent-charge  issnes  is  eyicted  by  a  title 
paramount,  the  rent  will  be  apportioned ;  and  if  a  rent  service  is  chaigeable 
on  land  which  descends  to  parceners,  and  they  make  partition,  and  one  ia 
distrained  for  the  whole,  she  may  compel  the  others  to  contribution.  Tho 
same  doctrine  will  apply  to  co-feoffees  of  the  land,  or  of  different  parts  of 
the  land.  (Co.  Litt.  146,  148,  149;  Com.  Dig.  Suspension,  £.  6.;  2  lost. 
119;  Bac.  Abr.  Rent,  M.  1,  2 ;  Averall  y.  Wade^  lioyd  &  G.  temp.  Sogd. 
252.) 

If  the  lessee  be  evicted  from  part  of  the  land  by  title  paramoant  to  the 
landlord,  the  rent  ma^  be  apportionably  diminished  according  to  the  pro- 
portion of  the  land  evicted.  But  if  the  lease  be  bad  as  to  part  of  the  land 
by  the  act  of  ike  Icuor^  he  will  not  be  entitled  to  an  apportioned  rent  in 
respect  of  so  mnch  of  the  land  as  is  well  demised. 

A  lessee  of  one  handred  acres  of  land  accepted  the  lease  and  entered  apoa 
the  land  :  upon  his  entry  he  f onnd  ei^ht  acres  in  the  possession  of  a  person 
entitled  under  a  prior  lease  from  the  lessor,  and  that  person  kept  possessiofa 
of  the  eight  acres  nntil  half-a-year's  rent  became  due,  and  excluded  the 
lessee  from  the  enjoyment  during  that  period,  the  lessee  continuing  in  pos- 
session of  the  remainder.  It  appeared  from  the  dates  of  and  averments  in 
the  pleadings,  that  the  prior  lease  was  for  a  term  extending  bejond  the 
duration  of  the  latter  lease.  It  was  held,  on  error  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  the  latter  demise  was  wholly  void  as  to  the 
eight  acres;  and  that  tiie  rent  was  not  apportionable ;  and  that  the  lessor 
was  not  entitled  to  distrain  for  the  whole  rent  or  any  part  of  it.  {Keale  v. 
Mackenzie,  1  Mees.  &  W.  747;  2  Cr.  M.  &  R.  84.  See  Tomlifuam  v.  Day, 
5  Moore,  658 ;  2  Brod.  &  B.  681.) 

Statutory  provisions  have  been  made  for  the  apportionment  of  rent  where 
land  is  taken  for  certain  public  purposes.  See  8  &  9  Vict  c  18»  s.  119; 
12  &  18  Vict.  c.  49;  17  &  18  Vict  cc.  32,  97,  116. 

As  to  the  apportionment  of  rent  service,  see  further,  Woodfall,  L.  &  T. 
362  et  teq.,  9th  ed.  And  as  to  the  apportionment  of  rent-charges^  see  the 
note  to  23  &  24  Vict  c.  35,  s.  10,  pott. 

Policies  of  Insurance. 

4.  A  court  of  equity  shall  have  power  to  relieve  against  a 
forfeiture  for  breach  of  a  covenant  or  condition  to  insure  against 
loss  or  damage  bj  fire,  where  no  loss  or  damage  by  fire  has 
happened,  and  the  breach  has,  in  the  opinion  of  the  court, 
been  committed  through  accident  or  mistake,  or  otherwise 
without  fraud  or  gross  negligence,  and  there  is  an  insurance  on 
foot  at  the  time  of  the  application  to  the  court  in  conformity 
with  the  covenant  to  insure,  upon  such  terms  as  to  the  court 
may  seem  fit  (c/). 

(d)  The  court  has  jurisdiction  to  relieve  against  a  breach  of  covenant 
to  insure  committed  after  the  passing  of  this  act,  arisinfj^  on  a  lease  dated 
-  before  the  passing  of  the  act  {Page  v.  Bennett,  2  Giff.  117;  6  Jur.,  N. 
S.  419;  29  L.  J.,  Ch.  398;  8  W.  R.  339.)  Where  a  tenant  had  allowed 
judgment  in  ejectment  to  go  by  default,  and  then  filed  a  bill  for  relief,  the 
court  relieved  against  the  judgment  on  payment  by  the  plaintiff  of  the 
taxed  costs  at  law,  the  arrears  of  rent,  the  amount  due  for  repairs  and  in- 
surance, and  50Z.  costs  in  etiuity,  and  ordered  the  defendant  to  account  for 
the  rent    {Bamford  v.  Creasy,  3  Giff.  675.) 

Bv  the  Common  Law  Procedure  Act,  1860  (23  &  24  Vict  c.  126),  s.  2, 
in  the  case  of  any  ejectment  for  a  forfeiture  for  breach  of  a  covenant  or 
condition  to  insure  against  loss  or  damage  by  fire,  the  court  or  a  judge 
shall  have  power  upon  rule  or  summons  to  give  relief  in  a  summary  manner, 
but  subject  to  appeal  as  mentioned  in  sects.  4  to  11,  in  all  cases  in  which 
such  reUef  may  now  be  obtained  in  the  0>urt  of  Chancery  under  the  provi- 
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sions  of  the  23  &  24  Vict  c.  35,  and  upon  such  terms  as  would  be  imposed  22  ^  23  Viet, 
in  such  conrt.    Bj  sect.  3,  where  such  relief  shall  be  granted,  the  court  or       e.  35,  i.  4. 

a  jadge  shall  direct  a  minate  thereof  to  be  made  by  indorsement  on  the  

lease  or  otherwise. 

5.  The  court,  where  relief  shall  be  granted,  shall  direct  a  when  relief 
record  of  such  relief  having  been  granted  to  be  made  by  in-  tTbcrecOTded™* 
dorsement  on  the  lease  or  otherwise. 

6.  The  court  shall  not  have  power  under  this  act  to  relieve  conrt  not  to  ra- 
the same  person  more  than  once  in  respect  of  the  same  covenant  more  than'raS^iu 
or  condition  ;  nor  shall  it  have  power  to  grant  any  relief  under  «»pect  of  the 
this  act  where  a  forfeiture  under  the  covenant  in  respect  of  &c  ' 
which  relief  is  sought  shall  have  been  already  waived  out  of 

court  in  favour  of  the  person  seeking  the  relief. 

7.  The  person  entitled  to  the  benefit  of  a  covenant  on  the  Lenor  to  have 
part  of  a  lessee  or  mortgagor  to  insure  against  loss  or  damage  fo^ii^^^JlSoe. 
hy  fire  shall,  on  loss  or  damage  by  fire  happening,  have  the 

same  advantage  from  any  then  subsisting  insurance  relating  to 
the  building  covenanted  to  be  insured,  effected  by  the  lessee  or 
mortgagor  in  respect  of  his  interest  under  the  lease  or  in  the 
property,  or  by  any  person  claiming  under  him,  but  not  effected 
in  conformity  with  the  covenant,  as  he  would  have  from  an  in- 
surance effected  in  conformity  with  the  covenant. 

8.  Where,  on  the  bona  Rde  purchase  after  the  passing  of  this  protection  of  por- 
act  of  a  leasehold  interest  under  a  lease  containing  a  covenant  2l!ftl!SS!?**^'' 

_  rtii  ••  •!  t  1       leituPB  under 

on  the  part  of  the  lessee  to  insure  against  loss  or  damage  by  corcnant  for  in- 
fire,  the  purchaser  is  furnished  with  the  written  receipt  of  the  SJJ*/Jf5iS{2" 
person  entitled  to  receive  the  rent,  or  his  agent,  for  the  last  cases, 
payment  of  rent  accrued  due  before  the  completion  of  the  pur- 
chase, and  there  is  subsisting  at  the  time  of  the  completion  of 
the  purchase  an  insurance  in  conformity  with  the  covenant,  the 
purchaser  or  any  person  claiming  under  him  shall  not  be  subject 
to  any  liability,  by  way  of  forfeiture  or  damt^es  or  otherwise,  in 
respect  of  any  breach  of  the  covenant  committed  at  any  time 
before  the  completion  of  the  purchase,  of  which  the  purchaser 
had  not  notice  before  the  completion  of  the  purchase  ;  but  this 
provision  is  not  to  take  away  any  remedy  which  the  lessor  or 
his  legal  representatives  may  have  against  the  lessee  or  his 
legal  representatives  for  breach  of  covenant. 

9.  The  preceding  provisions  shall  be  applicable  to  leases  for  preceding  pmri- 
a  term  of  years  absolute,  or  determinable  on  a  life  or  lives  or  JJJJi^OT'Jf^term 
otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee  or  the  life  of  years  absointe, 
or  lives  of  any  other  person  or  persons. 

Eent-charffes, 

10.  The  release  from  a  rent-charge  of  part  of  the  heredita-  Release  of  port  of 
ments  charged  therewith  shall  not  extinguish  the  whole  rent-  to  be  an«uin-^ 
charge,  but  shall  operate  only  to  bar  the  right  to  recover  any  gato»»ment 
part  of  the  rent-charge  out  of  the  hereditament  released  without 
prejudice,  nevertheless,  to  the  rights  of  all  persons  interested  in 

the  hereditaments  remaining  unrelcased,  and  not  concurring  in 
or  confirming  the  release  (e). 
(^)  A  person  having  a  rent-charge,  by  releasing  all  his  right  in  part  of  Beieaee  of  rent- 
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part,  and  cannot  be  apportioned.  (18  Vin.  Abr.  604.)  Bat  a  person 
a  rent-charf^  maj  release  part  of  it  to  the  tenant  of  the  land»  and 
part,  for  the  grantee  deals  onlr  with  that  which  is  his  own,  namdj,  the 
rent,  and  not  with  the  land.  (to.  LiU.  148  a;  3  Yin.  Abr.  10.  11.)  So  if 
the  lessee  surrender  part  of  the  land  to  the  lessor,  the  rent  services  will  be 
appt^rtioned.    (Co.  Litt.  148.) 

If  a  man,  having  a  rent-charge  issning  out  of  lands,  pardiAni  any  put 
of  them,  the  rent-charge  is  extinct  in  the  whole  (Litt.  s.  222),  because  the 
rent  is  entire  and  agaiast  common  right,  and  issning  oat  of  erery  part  of  the 
land  (C'x).  Litt.  147  b;  1  Roll.  Abr.  234;  see  Gilb.  on  Rents,  152),  altfaoogh 
it  is  othcnviflc  where  part  of  the  lands  ont  of  which  the  rent  issues  descends 
on  the  grantee.  ( I  Roll.  Abr.  236,  pi.  5.)  If  the  grantee  of  a  rent^hazge 
purchases  part  of  the  land,  and  the  grantor,  by  his  deed  reciting  such  pur- 
chase, grants  that  he  may  distrain  for  such  rent-chaiige  in  the  reaidae  of  the 
land,  this  amounts  to  a  new  grant  (Co.  Litt  147  b.)  A  rent-charge  is 
cxtinguinhcd  by  a  dcviiio  to  the  grantee  of  part  of  the  land  out  of  which  the 
rent-charge  issnes,  notwithstanding  the  devise  is  expressly  made  orer  and 
alK>ve  the  rent-charge.  (^Detinet  t.  i\M«,  1  Bing.  N.  C.  388$  5  Moor.  &  Sw 
218.) 

As  to  the  apportionment  of  a  rent-charge  charged  on  lands  deviaed  to 
trustees,  see  Mills  y.  Cohh,  L.  R.,  2  C.  P.  95.  A  rent-charge  was  payable 
out  of  property  part  of  which  comprised  mines  and  was  settled  upon  the 
eldest  son,  and  part  was  agricnltnral  land,  and  was  settled  upon  the 
younger  children.  The  mining  property  produced  a  larger  income,  but  bong 
of  a  fluctuating  nature,  and  liable  to  great  diminution,  was  ralued  at  aeren 
years*  purchase,  and  the  agricultural  property  at  thirty  years*  purchase.  It 
was  held,  that  the  two  properties  must  contribute  to  the  rent-charge  in 
proportion  to  the  actual  income  de  anno  ta  annum,  and  not  in  proportion 
to  tne  capitalized  value.    CLey  t.  Ley^  L.  R.,  6  Eq.  174.) 

For  conditions  of  sale  apportioning  a  rent-charge,  where  the  propertf 
charged  is  sold  in  lots,  see  1  Frideanx  Cony.  68,  7th  ed.  And  for  a  deed 
containing  mutual  covenants  by  several  pm'chaaers  in  such  a  case,  see  2 
Trideaux  Cony.  667,  7th  ed. 

Judgments* 

11.  Tho  release  from  a  judgment  of  part  of  any  heredltameots 
charged  therewith  shall  not  affect  the  validity  of  tlie  judgment 
tis  to  the  hereditaments  remaining  unrcleased,  or  as  to  any  other 
property  not  specifically  released,  without  prajudicc,  neverthe- 
less,  to  tho  rights  of  all  persons  interested  in  the  hereditaments 
or  property  remaining  unreleased,  and  not  concurring  in  or 
confirm  iug  the  release  (/*). 

(/)  In  1824,  judgments  were  obtained  against  A.,  tenant  in  tail  of 
Whiteacre,  which  was,  subsequently  on  A.'s  marriage  in  the  same  year, 
settled  upon  A.  for  life,  with  remainders  oyer,  and  a  recovery  suffered  to 
the  uses  of  tho  settlement.  In  1825,  A.  purchased  the  fee  of  Blackacre. 
In  1829,  the  plaintiff  agreed  to  lend  2,000/.  on  mortgage  of  Blackacre  m 
fee  and  of  A.'s  life  estate  in  Whiteacre,  provided  the  judgment  creditors 
would  release  Blackacre.  The  judgment  creditors  accordingly  executed  a 
deed  poll,  reciting  that  A.  had  rcc^uested  them  to  release  Blackacre  from 
tho  incumbrances  thereon  by  their  judgments,  and  that  they  being  satisfied 
that  the  residue  of  A.*s  land  was  a  sufficient  security  for  their  judnnents 
had  agreed  thereto ;  and  by  the  operatiye  part  of  the  deed  they  relessed, 
exonerated,  and  for  ever  discharged  Blackacre  from  their  respectiyo  judg- 
ments, and  from  all  writs  of  execution  and  executions,  and  every  other 
writ  then  sued  ont  or  thereafter  to  IxTsned  ont  against  Blackacre  by  yirtae 
of  their  respective  judgments  or  otherwise  in  relation  thereto,  and  they 
ajp-cctl  for  their  respective  judgments  only  to  indemnify  A.  for  all  costs, 
damages  and  expenses  which  should  at  any  time  be  incurred  by  reason  of 
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Blackacre  being  attached  in  execation  under  those  judgments.    The  mort-    22  J^  23  Vict, 
gage  was  subsequently  executed.    It  Avas  held,  that  both  at  law  and  in      <;.  35  «.  11. ' 
equity  the  operation  and  effect  of  the  deed  poll  of  1829  was  to  exonerate   — '■ — *—^ — 1- 
Whiteacre  as  well  as  Blackacre  from  the  rignts  and  remedies  of  the  judg- 
ment creditors.    The  Lord  Chancellor  said  that  the  case  was  analogous  to 
that  of  a  rent-charge,  where  by  law  a  release  of  part 'of  the  land  charged 
will  discharge  the  whole.    (Handcook  y.  Handcocky  1  Ir.  Ch.  B.  444.) 

A  proyision  similar  to  that  contained  in  the  above  section  was  applied  to  iri^h  Act 
Ireland  by  the  act  11  &  12  Vict.  c.  48,  s.  72. 

A.,  who  had  contracted  to  purchase  real  estate  from  B.,  made  default  in 
payment  of  the  purchase-money,  and  the  estate  was  resold  to  B.  under  a 
decree  of  the  court  in  a  suik  for  specific  performance.  Several  judgment 
creditors  of  A.  claimed  interests  in  the  property,  and  A.  filed  a  bill  against 
them  praying  that  the  property  might  be  declared  free  from  their  claims. 
Before  the  hearing,  all  the  defendants  except  C.  agreed  to  release  their 
claims;  and  at  the  hearing  the  court  granted  the  relief  prayed,  and  ordered 
C.  to  pay  all  the  costs  of  the  suit.  (Moscrop  v.  Sandeman,  9  Jur.,  N.  S. 
1146.) 

Where  a  tenant  by  elegit  took  a  conveyance  of  part  of  the  lands  ex-  Purchase  by  jadg- 
tended,  in  satisfaction  of  part  of  his  debt,  it  was  held  tiiat  his  tenancy  by  ™ont  creditor  of 
elegit  on  the  rest  of  the  lands  was  extinguished,  and  that  his  judgment  was  Scndai  ^*^  ^" 
satisfied.    (Hele  v.  Lord  Bexley,  17  Bcav.  14.) 


Powers, 

12.  A  deed  hereafter  executed  in  tbe  presence  of  and  attested  Mode  of  execution 
by  two  or  more  witnesses  in  the  manner  in  which  deeds  are  *>'p<^^^' 
ordinarily  executed  and  attested  shall,  so  far  as  respects  the 
execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  deed  or  by  any  instrument  in  writing 
not  testamentary,  notwithstanding  it  shall  have  been  expressly 
required  that  a  deed  or  instrument  in  writing  made  in  exercise  of 
such  power  should  be  executed  or  attested  with  some  additional 
or  other  form  of  execution  or  attestation  or  solemnity:  provided 
always,  that  this  provision  shall  not  operate  to  defeat  any  direc- 
tion in  the  instrument  creating  the  power  that  the  consent  of 
any  particular  person  shall  be  necessary  to  a  valid  execution^  or 
that  any  act  shall  be  performed  in  order  to  give  validity  to  any 
appointment,  having  no  relation  to  tbe  mode  of  executing  and 
attesting  the  instrument,  and  nothing  herein  contained  shall  pre- 
vent the  donee  of  a  power  from  executing  it  conformably  to  the 
power  by  writing  or  otherwise  than  by  an  instrument  executed 
and  attested  as  an  ordinary  deed,  and  to  any  such  execution  of 
a  power  this  provision  shall  not  extend  {g). 

Cg)  At  common  law  signing  is  not  essential  to  the  validity  of  a  deed, 

though  seaMng  m.    And,  accordingly,  the  common  form  of  attestation  to  a 

deed  used  to  bs  **  sealed  and  delivered  by  the  party  in  the  presence  of  us." 

It  was  decided,  however,  in  Wright  v.  }Vake/ord  (17  Ves.  454;  4  Taunt.   WHght  v.  Wake- 

213),  where  a  power  was  required  to  be  executed  with  a  consent  testified  ford, 

by  writing  under  hand  and  seal  attested  by  two  or  more  credible  witnesses, 

and  the  attestation  clause  did  not  express  that  the  witnesses  attested  the 

signing  as  well  as  the  sealing  and  delivery  of  the  deed;  that  the  power  was 

not  well  executed,    Preston* 8  Act  (54  Geo.  3,  c.  168)  was  passed  to  euro  Pi-ettoriiAcu 

the  defect  thus  arising  as  to  all  instruments  intended  to  exercise  powers 

and  executed  before  the  30th  July,  1814.    The  above  section  was  passed 

to  provide  a  further  remedy.    See,  further,  Sngden  on  Powers,  234  et  s^q., 

8th  cd. 

By  I  Vict.  c.  2C,  s.  10,  ante,  p.  511,  an  appointment  by  will  is  to  be  exe-  Appointments 

by  win. 
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22  if  23  Vict,   cated  like  other  wills  and  to  be  ralid,  although  other  leqaired  aolcmniliw 
c.  35,  $,  18.     are  not  observed. 


9^»  under  power 
not  to  be  avoided 
by  re—on  of  ml»- 
taken  payment  to 
tenant  for  Uie. 


18.  Where  under  a  power  of  sale  a  bona  fide  sale  shall  be 
made  of  an  estate  with  the  timber  thereon,  or  anj  other  artidea 
attached  thereto,  and  the  tenant  for  life  or  any  other  partj  to 
tlie  transaction  shall  bj  mistake  be  allowed  to  receive  for  his 
own  benefit  a  portion  of  the  purchase-monej  as  the  valae  of 
the  timber  or  other  articles,  it  shall  be  lawful  for  the  Court  of 
Chancery,  upon  any  bill  or  claim  or  application  in  a  suminarj 
way,  as  the  case  may  require  or  permit  to  declare  that  upon 
payment  by  tlie  purchaser,  or  the  claimant  under  hiooi^  of  the 
full  Talue  of  the  timber  and  articles  at  the  time  of  sale,  widi 
such  interest  thereon  as  the  court  shall  direct,  and  the  settlement 
of  the  said  principal  monies  and  interest,  under  the  direction  of 
the  court,  upon  such  parties  as  in  the  opinion  of  the  court  shall 
be  entitled  thereto,  the  said  sale  ought  to  be  established  ;  and 
upon  such  payment  and  settlement  being  made  accordingly  the 
court  may  declare  that  the  said  sale  is  valid,  and  thereupon  the 
legal  estate  shall  vest  and  go  in  like  manner  as  if  the  power  had 
been  duly  executed,  and  the  costs  of  the  said  application  as  be- 
tween solicitor  and  client  shall  be  paid  by  the  purchaser  or  the 
claimant  under  him  (A). 

(A)  Before  this  act,  trnstees  having  a  power  of  sale  only  ooald  not  sell 
the  estate  separate  from  the  timber  standing  npon  it,  thongfa  Uie  tenant  for 
life  was  without  impeachment  of  waste,  and  might  haye  cat  the  timber  jne- 
vionsly  to  the  sale.  {Cholmelry  t.  Paxton,  SBing.  207;  5  Bing.  48;  S,  C 
nom.  Cockerell  v.  Cholmley,  10  B.  &  C.  564;  3  Rnss.  566;  1  Ross.  &  M. 
418;  1  CI.  &  Fin.  60.    See  25  &  26  Vict,  c  IQ^.poH,) 


[The  14th,  15th,  16th,  17th  and  18th  sections  of  this  act  are 
inserted  ante,  pp.  484 — 488.] 

[The  19tli  and  20th  sections  of  this  act^  as  to  inheritance,  ars 
inserted  ante,  p.  442.] 


Asttgnnmit  to 
Mlf  and  otben. 


Assignment  of  Personalty. 

21.  Any  person  shall  have  power  to  assign  personal  property 
now  by  law  assignable,  including  chattels  real,  directly  to  him- 
self and  another  person  or  other  persons  or  corporation,  by  the 
like  means  as  he  might  assign  the  same  to  another  (t). 

{%)  At  common  law  a  man  conld  not  assign  personalty  to  himself  and 
another:  a  mle  which  occasioned  inconvenience  in  the  transfer  of  tmst 
property.  Thus  where  leaseholds  were  held  npon  tmst,  and  on  the  retire- 
ment of  a  tmstee  it  was  wished  to  vest  the  tmst  property  in  the  continaing 
and  a  new  trustee,  according  to  the  course  formerly  adopted,  the  leaseholds 
were  assigned  by  the  continuing  and  retiring  trastees  to  a  provisionid 
tmstee,  and  by  him  re-assigned  to  the  continuing  and  new  trastees.  By 
virtue  of  the  above  section  the  continuing  and  retiring  trastees  can  assign 
directly  to  the  continuing  and  new  trustees.  (See  4  Davidson,  Conv.  6&, 
2nd  ed.) 

As  to  the  means  by  which  a  man  can  convey  real  estate  to  himself,  see 
Williams*  Real  Prop.  173,  7th  ed. 
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[The  22nd  section  of  this  act  is  inserted  ante,  p.  607.     And    22  4'  28  Vict, 
the  23rd  section  is  inserted  antCy  p.  488.]  g.  85,  8.  24. 


24.  Any  seller  or  mortgagor  of  land,  or  of  any  chattels,  real  Puntohment  of 
or  personal,  or  choses  in  action,  conveyed  or  assigned  to  a  pur-  7read?icnt^oon' 
chaser  [or  mortgagee]  (A),  or  the  solicitor  or  agent  of  any  such  ^'™*^u^]^' 
seller  or  mortgagor,  who  shall,  after  the  passing  of  this  act  con-  p^igree.  ^ 
ceal  any  settlement,  deed,  will,  or  other  instrument  material  to 
the  title  or  any  incumbrance  from  the  purchaser  [or  mortgagee], 
or  falsify  any  pedigree  upon  which  the  title  does  or  may  depend, 
in  order  to  induce  him  to  accept  the  title  offered  or  produced 
to  him,  with  intent  in  any  of  such  cases  to  defraud,  shall  be 
guilty  of  a  misdemeanor,  and  being  found  guilty  shall  be  liable, 
at  the  discretion  of  the  court,  to  suffer  such  punishment  by  fine 
or  imprisonment  for  any  time  not  exceeding  two  years,  with  or 
without  hard  labour,  or  by  both  as  the  court  shall  award,  and 
shall  also  be  liable  to  an  action  for  damages  at  the  suit  of  the 
purchaser  or  mortgagee,  or  those  claiming  under  the  purchaser 
or  mortgagee,  for  any  loss  sustained  by  them  or  either  or  any 
of  them  in  consequence  of  the  settlement,  deed,  will,  or  other 
instruments  or  incumbrance  so  concealed,  or  of  any  claim  made 
by  any  person  under  such  pedigree,  but  whoso  right  was  con- 
cealed by  the  falsification  of  such  pedigree ;  and  in  estimating 
such  damages,  where  the  estate  shall  be  recovered  from  such 
purchaser  or  mortgagee,  or  from  those  claiming  under  the 
purchaser  or  mortgagee,  regard  shall  be  had  to  any  expenditure 
by  them  or  either  or  any  of  them  in  improvements  on  the  land ; 
but  no  prosecution  for  any  ofience  included  in  this  section 
against  any  seller  or  mortgagor,  or  any  solicitor  or  agent,  shall 
be  commenced  without  the  sanction  of  her  Majesty's  attorney- 
general,  or  in  case  that  office  be  vacant  of  her  Majesty's  solicitor- 
general;  and  no  such  sanction  shall  be  given  without  such 
previous  notice  of  the  application  for  leave  to  prosecute  to  the 
person  intended  to  be  prosecuted  as  the  attorney-general  or 
the  solicitor-general  (as  the  case  may  be)  shall  direct. 

(k)  This  section  of  the  act  shall  be  read  and  constmed  as  if  the  words 
**  or  mortgagee"  had  followed  the  word  **  parcbaser**  in  every  place  where 
the  latter  word  is  introdoced  in  this  section.    (23  &  24  Vict  c  38,  s.  8,  post.) 

26.  In  the  construction  of  the  previous  provisions  in  this  act  interpreutian  of 
the  term  "land"  shall  be  taken  to  include  all  tenements  and  '^"^^ 
hereditaments,  and  any  part  or  share  of  or  estate  or  interest  in 
any  tenements  or  hereditaments,  of  what  tenure  or  kind  soever; 
and 
The  term  "mortgage"  shall  be  taken  to  include  every  in- 
strument by  virtue  whereof  land  is  in  any  manner  con- 
veyed, assigned,  pledged,  or  charged  as  secuiity  for  the 
repayment  of  money  or  money's  worth  lent,  and  to  be  re- 
conveyed,  re-assigned,  or  released  on  satisfaction  of  the 
debt;  and 
The  term  "  mortgagor "  shall  be  taken  to  include  every  per« 


^ 
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ninkiitx'  im.Mnont 
uiiil«T  jxiwor  (»f 
•t.'itrncy  imt  to  t>e 
llaMi"  liy  rr:iM)n  of 
drftth  of  |»»irf  y 
giving  HUdi  iKjwcr. 


As  to  liability  of 
exocutor  or  ail- 
nilnlstmtor  in  re- 
iipcct  of  rents,  oo- 
Tcnanta  or  agree- 
loentfl. 
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BOD  by  whom  any  sach  conveyance,  assignment^  pledge  or 
charge  as  aforesaid  shall  be  nmde ;  and 

The  term  "  mortgagee "  shall  be  taken  to  include  every  per- 
son to  whom  or  in  whose  favour  any  soeh  convejance, 
assignment,  pledge  or  charge  as  aforesaid  is  made  or 
transferred: 

The  term  "judgment"  shall  be  taken  to  include  registered 
decrees,  orders  of  courts  of  equity  and  bankraptcy,  and 
otlier  orders  having  the  operation  of  judgments  (/). 

(0  See  1  &  2  VicL  c.  110,  s.  18,  ante,  p.  589. 

Trustees  and  Executors. 

26.  No  trustee,  executor  or  administrator. making  any  pay- 
ment or  doing  any  act  bona  Ado  under  or  in  pursuance  of  any 
power  of  attorney  shall  be  liable  for  the  moneys  so  paid  or  the 
act  so  done  by  reason  that  the  person  who  gave  the  power  of 
attorney  was  dead  at  the  time  of  such  payment  or  act,  or  had 
done  some  act  to  avoid  the  power,  provided  that  the  fact  of  die 
death,  or  of  the  doing  of  such  act  as  last  aforesaid,  at  the  time 
of  such  payment  or  act  bona  fide  done  as  aforesaid  by  such 
trustee,  executor  or  administrator,  was  not  known  to  him: 
provided  always,  that  nothing  herein  contained  shall  in  any 
manner  affect  or  prejudice  the  right  of  any  person  entitled  to 
tlio  money  against  the  person  to  whom  such  payment  shall 
have  been  made,  but  that  such  person  so  entitled  shall  have  the 
same  remcdv  against  such  person  to  whom  such  payment  shall 
be  made  as  he  would  have  had  against  the  trustee,  executor  or 
administrator,  if  the  money  had  not  been  paid  away  under  such 
power  of  attorney  (to). 

(m)  Accordinjr  to  the  old  common  law,  a  power  of  attorney  is  instantly 
revoked  by  the  death  of  the  grantor,  and  acts  afterwards  done  under  it  an 
invalid.  (  Watson  y.  Xing,  4  Camp.  272.)  In  eqaity,  howerer,  before 
this  act  it  seems  that  acts  done  under  a  power  of  attorney  after  the  death 
of  the  grantor,  bon&  fide  and  without  notice,  were  considered  ralid. 
(^Ji alley  v.  Collctt,  18  Beav.  179,  and  cases  there  quoted.) 

Powers  of  attorney  issued  by  the  Bank  of  England  for  the  transfer  of 
slock  contain  a  clause  making  the  transfer  valid,  notwithstanding  the 
previous  death  of  the  grantor;  as  to  which  sec  Eiddill  v.  Ihrneliy  3  Sm* 
&  Giff.  428. 

Where  a  legacy  was  bequeathed  to  a  married  woman,  who  was  abroad 
with  her  husband,,  and  the  hasband  required  the  legacy  to  be  paid  under  a 
power  of  attorney,  it  was  held  that  the  executor  was  justified  in  paying  the 
money  into  court,  because  until  redaction  into  possession  by  the  husband, 
the  wife's  right  might  have  accrued  by  the  death  of  the  husband,  which 
would  have  been  a  revocation  of  tlio  power.    (^Re  Jones,  8  Drew.  ^30.) 

As  to  the  liability  of  a  trustee  in  paying  tnist  funds  to  an  agent  of  the 
cestui  que  trust,  see  Lewin,  284  et  seq.,  5th  ed.  And  as  to  powers  of 
attorney  generally,  see  1  Davidson  Con  v.  408,  note  (a),  8rd  cd.;  8  Jaiman 
Conv.,  J:*ower»  of  Attorney,  by  Stokes. 

S7.  Where  an  executor  or  administrator,  liable  as  Buch  to  the 
rents,  covenants  or  agreements  contained  in  any  lease  or  agree- 
ment for  a  lease  granted  or  assigned  to  the  testator  or  intestate 
whose  estate  is  being  administered,  shall  have  satisfied  all  such 
liabilities  under  the  said  lease  or  agreement  for  a  lease  as  may 
have  accrued  due  and  been  claimed  up  to  the  time  of  the  as- 
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BigTiinent  hereafler  mentioned,  and  shall  hare  set  apart  a  suffi-  22  ^'  28  Vicit. 
cient  fund  to  answer  any  future  claim  that  may  be  made  in  g.  35,  #.  27. 
respect  of  any  fixed  and  ascertained  sum  covenanted  or  agreed 
by  the  lessee  to  be  laid  out  on  the  property  demised,  or  agreed 
to  be  demised,  although  the  period  for  laying  out  the  same  may 
not  have  arrived,  and  shall  have  assigned  the  lease  or  agree- 
ment for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to 
distribute  the  residuary  personal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part,  or  any  further  part  (as  the  case  may  be),  of 
the  personal  estate  of  the  deceased  to  meet  any  future  liability 
tinder  the  said  lease  or  agreement  for  a  lease  ;  and  the  executor 
or  administrator  so  distributing  the  residuary  estate  shall  not, 
af^er  having  assigned  the  said  lease  or  agreement  for  a  lease, 
and  having,  where  necessary,  set  apart  such  sufficient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  lease  or  agreement  for  a  lease  ;  but  nothing 
herein  contained  shall  prejudice  the  right  of  the  lessor  or  those 
claiming  under  him  to  follow  the  assets  of  the  deceased  into  the 
hands  of  the  person  or  persons  to  or  amongst  whom  the  said 
assets  n^ay  have  been  distributed  (n). 

(n)  As  to  the  liability  of  the  executor  of  a  lessee  in  respect  of  the  rents, 
covenants  and  agreements  of  his  testator,  see  2  Wms.  Exors.  1617, 1244, 
6th  ed. 

Where  the  estate  of  the  lessee  is  administered  by  the  court  and  such  AdministraUon  by 
a  liability  exists,  it  was  laid  down  that  the  court  would  not  order  the  assets  the  court 
to  be  distributed  without  providiog  a  sufficient  indemnity,  or  without  im- 
pounding a  sufficient  part  of  the  residuary  estate  for  uiat  purpose.    (2 
Wms.  Exors.  1247  j  Dan.  Ch.  Pr.  1099.) 

It  has  been  held,  howeyer,  by  the  Master  of  the  Rolls,  that  where  an  Execator  faiij 
executor  fairly  states  the  facts  and  pays  over  the  assets  under  the  direction  protected  by  me 
of  the  court  m  an  administration  suit,  he  is  fully  indemnified  against  all  ^^  ^  ^® 
existing  or  contingent  demands  on  the  estate.    {Dean  y.  Allen,  20  Beav. 
1 ;  Waller  y.  Barrett,  24  Beay.  413.)    And  this  principle  has  been  ac- 
cepted by  other  judges.    (^Bennett  y.  Lytton,  2  J.  &  H.  155  ;  Smith  y. 
Smith,  I  Dr.  &  Sm.  384;  Williams  y.  Headland,  4  Giff.  505.) 

It  seems  that  it  is  now  improper  in  the  case  of  administration  by  the 
court  to  impound  any  part  of  the  residuary  estate,  either  on  the  ^und  of 
indemnity  to  the  executor,  or  for  the  protection  and  benefit  of  the  lessor. 
{Dodson  y.  Sammell,  1  Dr.  &  Sm.  675  ;  see  the  judgment  of  Kindersley, 
V.-C.) 

Under  the  circumstances  mentioned  in  this  section  an  executor  obtains 
protection  without  the  necessity  of  applying  to  the  court    The  section  is  Section  if  retro- 
rctrospectiye.    {Smith  y.  Smith,  1  Dr.  &  Sm.  384  ;  Re  Oreen,  2  De  G.,  »P«ctWc 
F.  &  J.  121,  oyerruling  Dodton  y.  Sammell,  8  W.  R.  252.) 

Where  an  indemnity  fund  was  set  apart  in  1857  by  the  court  in  respect  Payment  oot  of 
of  leasehold  property  belonging  to  a  testator,  the  Master  of  the  Rolls,  in  ludcmnity  fund. 
1861,  held,  that  it  was  done  for  the  security  of  the  gTx>und  landlord,  and 
not  for  the  protection  of  the  executors  ;  and  that  the  parties  beneficially  in- 
terested were  not  entitled  to  hare  it  paid  out  under  this  section  without  the 
consent  of  the  ground  landlord.  (^Bunting  y.  Marriott^  7  Jur.,  N.  S.  565; 
9  W.  R.  264.) 

Such  a  fund,  howeyer,  was  ordered  to  be  paid  out  to  a  residuary  legatee 
by  Kindenley,  V.-C.  on  the  ground  that  since  this  section  such  an  indem- 
nity is  no  longer  necessary.  {Dod$on  y.  Sammell,  1  Dr.  &  Sm.  575.)  And, 
in  1865,  the  Master  of  the  Rolls  ordered  such  a  fund,  which  had  been  set 
apart  in  1857,  to  be  distributed  among  an  intestate's  next  of  kin,  it  appearing 
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At  to  Itebillty  of 
executor.  Ire.  In 
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that  a]l  his  Immi  had  either  heen  Bold  or  surrendered.    (^HHIly  t.  BtUlf, 
84  Bear.  406.) 

As  to  the  right  of  a  creditor  to  follow  assets  into  the  hands  of  a  legatee 
and  compel  him  to  refund,  see  2  Wms.  Exors.  1344,  6th  ed.  As  to  the 
right,  where  personal  assets  have  been  aliened  br  the  person  who  has  re- 
ceived them,  see  Dilkes  t.  Broadmead^  2  I>e  G.,'F.  &  J.  566  ;  and  where 
real  assets  hare  been  aliened,  see  Spackman  t.  !Rwibrelly  ante^  p.  468,  and 
KinderUy  t.  Jcrcit,  ante,  p.  478. 

S8.  la  like  manner,  where  any  executor  or  administrator, 
liable  as  such  to  the  rent,  covenants  or  agreements  coDtained  in 
any  conveyance  on  chief  renter  rent-charge  (whether  any  such 
rent  be  by  limitation  of  use,  grantor  reservation),  or  agreement 
for  such  conveyance,  granted  or  assigned  to  or  made  and  en- 
tered into  with  the  testator  or  intestate  whose  estate  is  being 
administered,  shall  have]  satisfied  all  such  liabilities  under  the 
said  conveyance,  or  agreement  for  a  conveyance,  as  may  have 
accrued  due  and  been  claimed  up  to  the  time  of  the  conveyance 
hereafter  mentioned,  and  shall  have  set  apart  a  sufficient  fund  to 
answer  any  future  jclaim  that  may  be  made  in  respect  of  any 
fixed  and  ascertained  sum  covenanted  or  agreed  by  the  grantee 
to  be  laid  out  on  the  property  conveyed,  or  agr^d  to  be  con- 
veyed, although  the  period  for  laying  out  the  same  may  not 
have  arrived,  and  shall  have  conveyed  such  property,  or  as- 
signed the  said  agreement  for  such  conveyance  as  aforesaid,  to 
a  purchaser  thereof,  he  shall  be  at  liberty  to  distribute  the  resi- 
duary personal  estate  of  the  deceased  to  and  amongst  the  parties 
entitled  thereto  respectively,  without  appropriating  any  part  or 
any  further  part  (as  the  case  may  be)  of  the  personal  estate  of 
the  deceased  to  meet  any  future  liability  under  the  said  convey- 
ance or  agreement  for  a  conveyance  ;  and  the  executor  or  ad- 
ministrator so  distributing  the  residuary  estate  shall  not,  after 
having  made  or  executed  such  conveyance  or  assignment,  and 
having,  where  necessary,  set  apart  such  sufficient  fund  as  afore- 
said,  he  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  conveyance,  or  agreement  for  conveyance  ;  but 
nothing  herein  contained  shall  prejudice  the  right  of  the  grantor, 
or  those  claiming  under  him,  to  follow  the  assets  of  the  deceased 
into  the  hands  of  the  person  or  persons  to  or  among  whom  the 
said  assets  may  have  been  distributed  (o). 

(<?)  See  note  to  sect.  27,  ante. 


As  to  distribatlon 
of  the  Msets  of 

teatator  or  intes- 
tate after  notice 
given  by  execator 
or  administrator. 


29.  Where  an  executor  or  administrator  shall  have  given 
such  or  the  like  notices  as  in  the  opinion  of  the  court  in  which 
such  executor  or  administrator  is  sought  to  be  charged  would 
have  been  given  by  the  Court  of  Chancery  in  an  administration 
suit,  for  creditors  and  others  to  send  in  to  the  executor  or  ad- 
ministrator their  claims  against  the  estate  of  the  testator  or 
intestate,  such  executor  or  administrator  shall,  at  the  expiration 
of  the  time  named  in  the  said  notices  or  the  last  of  the  said  no- 
tices for  sending  in  such  claims,  be  at  liberty  to  distribute  the 
assets  of  the  testator  or  intestate,  or  any  part  thereof,  amongst 
the  parties  entitled  thereto,  having  regard  to  the  claims  of 


«.  VflU^ 


Trustees  and  Executors, 

'which  Buch  executor  or  admiDistrator  has  then  notice,  and  shall 
not  be  liable  for  the  assets  or  any  part  thereof  so  distributed  to 
any  person  of  whose  claim  such  executor  or  administrator  shall 
not  have  had  notice  at  the  time  of  distribution  of  the  said  assets 
or  a  part  thereof,  as  the  case  may  be  ;  but  nothing  in  the  pre- 
sent act  contained  shall  prejudice  the  right  of  any  creditor  or 
claimant  to  follow  the  assets  or  any  part  hereof  into  the  hands 
of  the  person  or  persons  who  may  have  received  the  same  re« 
spectively  (p\ 

(jp)  An  executor  or  administrator  cannot  as  plaintiff  administer  an 
estate  on  summons  (16  &  16  Vict.  c.  86,  ss.  45,  47),  bnt  he  may  file  a  bill 
for  administration  (15  &  16  Vict.  c.  86,  s.  42,  rule  6)  ;  or  he  may  obtain 
an  account  of  the  debts  and  liabilities  of  the  deceased  upon  motion  or 
petition  of  course,  or  upon  summons  (18  &  14  Vict.  c.  35,  s.  19  ;  23  &  24 
Vict  c.  38,  B.  14,  pott),  or  he  may  proceed  under  this  section. 

As  to  the  protection  obtained  by  an  executor  who  acts  under  a  decree  of 
the  court,  see  note  to  sect.  27,  atite.  An  executor  who  distributes  assets, 
after  taking  the  steps  pointed  out  by  section  29,  is  entitled  to  the  same 
protection  as  if  he  had  administered  the  estate  under  a  decree  of  the  court. 
( Clegg  v.  Rowland,  L.  R.,  3  £q.  368.)  Where  an  executor  appropriated 
assets  for  the  benefit  of  cestui  que  triuts,  and  retained  them  as  trustee,  it 
was  held  that  he  was  no  longer  liable  qud  executor.    ( lb,) 

As  to  proriding  for  the  liabilities  of  a  testator,  certain  or  contingent,  see 
Dan.  Ch.  Pr.  1099,  6th  ed.;  13  &  14  Vict  c.  35,  s.  23  ;  Hughe$  v.  Totmg, 
8  N.  R.  690  ;  4  N.  R.  17  ;  Re  Forest,  W.  N.  1868,  p.  194,  and  the  note  to 
sect  27,  ante. 

As  to  the  notices  usually  given  by  the  Court  of  Chancery  in  an  adminis- 
tration suit,  see  Dan.  Ch.  Pr.  1091,  5th  ed. ;  and  for  a  form  of  notice  under 
this  section,  see  Dan.  Ch.  Forms,  1219,  and  note  (e). 

Where  execntors  issued  no  notices  in  the  *<  London  Gazette,''  but  issued 
notices  in  local  newspapers  in  the  neighbourhood  where  the  testator  re- 
sided, directing  claims  against  the  estate  to  be  sent  in  within  three  weeks  : 
it  was  held  the  notices  were  insufficient.  (  Wood  y.  Weightman,  L.  R.,  13 
Eq.  434.) 

Where  advertisements  had  been  issued  under  this  section,  and  an  admi- 
nistration suit  was  subsequently  instituted,  it  was  held  unnecessary  to  issue 
firesh  advertisements.    {Cuthhert  v.  Wharmhy,  W.  N.  1869,  p.  12.) 

Where  executors  of  a  shareholder  in  a  company,  who  did  not  know  that 
the  testator  was  possessed  of  the  shares,  issued  advertisements  under  this 
section  and  distributed  the  assets,  and  the  company  was  subsequentlv  wound 
up,  they  were  placed  on  the  list  of  contribntories,  on  the  ground  that  they 
might  have  further  assets  come  to  their  hands.  {RusseWs  Executors*  Case, 
Awert  Arbitration,  15  S.  J.  790.)  Lord  Cairns  said  that  the  time  for  the 
act  being  prayed  in  aid  by  the  executors  would  be  on  the  accounts  being 
taken;  and  that  under  the  act,  when  all  the  terms  were  complied  with,  the 
executors  would  be  under  no  liability  with  regard  to  that  which  they  had 
paid  away,    (lb.) 

A  contributory  died  before  his  liability  was  discharged,  and  his  executrix 
published  advertisements  under  this  section,  but  the  liquidator  sent  in  no 
claim.  It  was  held,  that  the  executrix  had  notice  of  this  claim,  and  could  not 
by  advertisements  avoid  satisfying  it,  and  she  was  placed  on  the  list  as 
executrix.    (^MarhwelVs  Case,  21  W.  R.  136.) 
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30.  Any  trustee,  executor  or  administrator  {q)  shall  be  at 
liberty,  without  the  institution  of  a  suit,  to  apply  by  petition  to 
any  judge  of  the  High  Court  of  Chancery,  or  by  summons  upon 
a  written  statement  to  any  such  judge  at  chambers  (r)  for  the 
opinion,  advice,  or  direction  of  such  judge  on  any  question  re- 
specting the  management  or  administration  of  the  trust  property 

s.  3  a 
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Who  may  Apptr* 


Form  of  petltlOD 
lie. 


28  ^  28  I'W.  or  the  assets  of  any  testator  or  intestate,  sach  application  to  be 
e.  35,  $.  80.  served  upon  or  the  hearing  thereof  to  be  attended  by  all  persoia 
interested  in  such  application,  or  such  of  them  as  the  said  ja^ 
shall  think  expedient ;  and  the  trustee,  executor  or  adminis- 
trator, acting  upon  the  opinion,  advice  or  direction  ^ven  by  the 
said  judge,  shaU  be  deemed,  so  far  as  r^ards  his  oixm  respooa- 
bility,  to  have  dischai^ed  his  duty  as  such  trustee,  executor  or 
administrator  in  the  subject-matter  of  the  said  applicadon: 
provided  nevertheless,  that  this  act  shall  not  extend  to  indenuiify 
any  trustee,  executor  or  administrator,  in  respect  of  any  set 
done  in  accordance  with  such  opinion,  advice  or  direction  ss 
aforesaid,  if  such  trustee,  executor  or  admin istrator,  shall  hare 
been  guilty  of  any  fraud  or  wilful  concealment  or  misrepreseD- 
tation  in  obtaining  such  opinion,  advice  and  direction  ;  and  the 
costs  of  such  application  as  aforesaid  shall  be  in  the  discretion 
of  the  judge  to  whom  the  said  application  shall  be  made  (x). 

(q)  An  order  has  been  made  ander  this  section  on  the  petition  of  a  cetin 

5 us  trust  {Be  Ward,  H  W.  K.  96)  and  of  one  of  seTera]  trnstees  {JRe 
fuffgeridae,  Johns.  625).  Where  the  domicile  of  a  testator  and  one  of  tSie 
trustees  of  his  will  was  Irish,  and  the  domicile  of  the  other  trastee  and  d 
the  tenant  for  life  under  the  will  was  English,  and  the  trustees  (there  having 
been  no  preyious  application  to  the  Irish  Court  of  Chancery)  made  as 
application  under  this  section  to  the  English  Court  of  Chancery  wil^  re- 
ference to  certain  inyestments,  the  court  made  the  order.  (^Re  I^reneh, 
L.  R.,  15  £q.  68.) 

(r)  In  applications  under  this  section  the  petition  or  statement  shall  be 
signed  by  counsel,  and  the  judge  by  whom  it  is  to  be  answered  may  reqiuie 
the  petitioner  or  applicant  to  attend  him  by  counsel  either  in  dhambers  or 
in  court  where  he  deems  it  necessary  to  have  the  assistance  of  coonseL  (23 
&  24  Vict.  c.  38,  s.  9,  post,  p.  726.) 

All  petitions,  summonses,  statements,  affidavits  and  other  written  pro- 
ceedings under  this  section  shall  be  intituled  in  the  matter  of  the  act,  and 
in  the  matter  of  the  particular  trust,  will  or  administration ;  and  every  sach 
petition  and  statement  shall  be  marked  in  manner  directed  by  the  6tJi  of  the 
Consolidated  G^eral  Orders,  rule  6  ;  and  every  such  petition  or  stateoent 
shall  state  the  facts  concisely,  and  shall  be  divided  into  paragn4>hs  nuxa- 
bered  consecutively;  and  every  such  summons  ^all,  except  as  to  its  title,  be 
in  the  form  of  the  general  summons  in  schedule  (K.),  Na  1,  subjoined  to 
the  Consolidated  General  Orders.  (Order,  March  20, 1860,  rule  1.)  Mor- 
gan, 618, 4th  ed.  (For  form  of  petition,  summons  and  statement,  see  Dan. 
Ch.  Forms,  2177—2179  ;  and  for  forms  of  orders,  see  Seton,  773,  774.) 

At  the  time  when  any  such  summons  is  sealed,  the  statement  upon  whi^ 
the  same  is  grounded  shall  be  left  at  the  chambers  of  the  judge,  anddiall 
on  the  conclusion  of  the  proceedings  be  transmitted  to  the  registrar  by  the 
chief  clerk  with  the  minutes  of  the  opinion,  advice  or  direction  given  by  the 
judge,  and  the  registrar  shall  cause  such  statement  to  be  transmitted  to  the 
Report  Office  to  be  there  filed.    (Rule  2,  lb,) 

£very  such  petition  or  summons  shall  be  served  seven  clear  days  before 
the  hearing  thereof,  unless  the  person  served  shall  consent  to  a  shorter  time. 
(Rule  8,  lb,) 

Wood,  y.-C,  laid  down  that  a  petition  under  this  section  ought  not  in 
the  first  instance  to  be  served  upon  any  one,  but  an  application  should  be 
made  in  chambers  as  to  the  persons  upon  whom  the  petition  should  be 
served.  {Es  Mnggeridge,  Johns,  625.)  But  Kindersleif,  Y.-C,  deddxA 
that  the  petitioners  must  serve  such  persons  as  they  think  proper,  and  most 
not  brinff  on  the  petition  merely  in  order  to  ascertain  who  on^t  to  be 
served  (lie  Green,  6  Jur.,  N.  8.  630  j  29  L.  J.,  Ch.  716  ;  8  W.  R.  403) ; 
and  the  usual  foot  note  as  to  service  should  be  added.    (7^.) 

From  the  words  of  the  section  it  seems  that  the  petition  ^onld  be  served 
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on  all  persons  interested  in  the  application.  Where  trustees  of  a  will  made 
an  application  with  reference  to  a  sale  of  certain  mining  and  bank  shares 
of  the  testator,  Malini,  Y.-C,  held  the  children  need  not  be  served.  (^Re 
Tueh^  W.  N.  1869,  p.  15  ;  and  see  Re  French,  L.  B.,  16  Eq.  68.) 

The  opinion,  advice  or  direction  of  the  judge  shall  be  passed  and  entered 
and  remain  as  of  record  in  the  same  manner  as  any  order  made  bj  the  conrt 
or  judge,  and  the  same  shall  be  termed  "  a  judicial  opinion,''  or  ''judicial 
advice,"  or  "judicial  direction,"  as  the  case  maj  be.  (Order,  March  20, 
1860,  rule  4.)  As  to  passing  and  entering  orders,  see  Dan.  Ch.  it,  869 
et  $eq. 

The  fees  of  court  and  the  fees  and  allowances  to  solicitors  on  proceedings 
under  this  section  shall  be  the  same  as  are  now  payable  under  tiie  Consoli- 
dated General  Orders  38  and  39,  and  by  the  practice  of  the  court  for 
business  of  a  similar  nature.    (Rule  5,  lb, ;  Morgan,  619,  4th  ed.) 

(<)  On  such  a  petition  the  court  will  not  direct  an  inquiry  at  chambers. 
(i20  Moohett,  Johns.  628.)  No  affidavits  can  be  read  on  such  a  petition. 
(iZtf  Muggeridge,  Johns.  625  ;  Be  Barrington,  1  J.  &  H.  142.) 

The  court  will  not  give  an  opinion  under  this  section  upon  matters  of 
detail  which  cannot  be  properly  dealt  with  without  the  superintendence  of 
the  conrt  and  the  assistiEuice  of  affidavits.  Therefore,  where  trustees  of  a 
settlement  having  a  power  of  purchasing  lands  on  the  request  of  tenants  for 
IMe,  desired  the  opimon  of  the  court  as  to  the  propriety  of  applying  1,200/. 
on  such  request  in  repairs  and  permanent  improvement,  no  answer  was  given 
on  the  petition.    {Be Barrington^  1  J.  &  H.  142.) 

The  court  will  not  give  an  opinion  on  an  hypothesis :  therefore,  where 
a  petition  was  presented  under  this  section  to  obtain  the  advice  of  the  court 
as  to  the  mode  in  which  calls  not  yet  made  on  account  of  certain  shares 
imecifically  bequeathed  by  the  testator  were  to  be  met,  the  court  ordered 
the  petition  to  stand  over  till  the  call  had  been  actually  made  (^Be  Box,  1 1 
W.  K  946) ;  but  after  a  call  had  been  made,  the  court  dealt  witii  the  ques- 
tion. (IH.  &M.  552.) 

Questions  of  construction  were  at  first  in  some  cases  decided  upon  peti- 
tions under  this  section.  {Be  Petts,  27  Beav.  576  $  Be  Michel,  28  Beav. 
39  ;  Be  Davies,  29  Beav.  93  ;  Be  Jacob,  id,  402  ;  Be  Oreen,  1  Dr.  & 
Sm.  68  ;  Be  Elmore,  9  W.  K.  66 ;  Be  Lcmg,  id,  589.)  But  Kindersley, 
y.-C,  laid  down  that  the  court  would  not  upon  a  petition  presented  by 
a  trustee  or  an  executor  under  this  section  for  the  opinion,  advice,  or 
direction  of  the  court,  construe  an  instrument  or  make  any  order  affecting 
the  rights  of  parties  to  property,  and  that  such  petitions  should  relate  only 
to  the  management  and  investment  of  trust  property.  {Be  Lorenz,  1  Dr. 
&  Sm.  401.)  The  Master  of  the  Rolls  has  refused,  on  a  petition  under  this 
section,  to  construe  an  instrument  {Be  Hooper,  29  Beav.  656),  or  to  decide 
whether  an  intestate's  estate  was  liable  upon  a  covenant  to  be  implied  in 
his  marriage  settiement  {Be  Ihans,  30  Beav.  232) ;  and  Wood,  Y.-C,  has 
laid  down  that  where  an  important  and  difficult  question  is  involved,  the 

5 roper  course  is  to  file  a  bill  instead  of  presenting  a  petition.  (Be  Mookett, 
bhns.  628  ;  Be  BarHngton,  1  J.  &  M.  142 ;  Be  Burnett,  10  Jur.,  N.  S. 
1099 ;  Be  Boa,  1  H.  &  &f .  652.)  See,  however,  Be  Ware,  20  W.  R.  142, 
when,  under  the  circumstances.  Bacon,  Y.-C,  decided  a  question  of  con- 
struction on  a  petition  under  this  section. 

Suits  were  subsequentiy  instituted,  and  the  questions  of  construction 
determined  in  that  manner  in  Be  Moohett,  Johns.  628  ;  Be  Barrington,  1 
J.  &  H.  142 ;  see  Marsh  v.  AU.-Oen,,  2  J.  &  H.  61. 

On  petition  under  this  section  the  court  has  decided  questions  as  to  the 
appointment  of  foreign  trustees.  {Be  Long,  17  W.  R.  218 ;  Be  Smith, 
20  W.  R.  696.)  As  to  the  power  of  trustees  to  mortgage  with  power  of 
sale  {Re  Chanmer,  L.  R.,  8  Eq.  569);  to  lease  {Be  Shaw,  L.  R.,  12  £q.  124 ; ; 
to  fix  reserve  biddings  on  a  sale  by  auction  {Be  Peyton,  30  Beav.  252),  and 
to  layout  personalty  in  improving  the  estate  (Be  Dennis,  5  Jur.,  N.  8. 
1388 ;  Re  Hotham,  L.  R.,  12  Eq.  76  ;  Re  Pearson,  21  W.  R.  401 ;  and 
see  Be  Barrington,  1  J.  &  H.  142).  As  to  investments  {Be  Knowles, 
18  L.  T.,  N.  S.  809  $  Be  Peyton,  L.  R.,  7  Eq.  468 ;  iZ^  Langdale,  L.  R., 
10  Eq.  89).    As  to  the  exercise  of  a  power  of  advancement  {Be  Long,  17 
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28  #  28  I'ict,   W.  R.  218  ;  He  Ker$kaw,  L.  R.,  6  Eq.  322)  and  maintenance  (IZr  IW*, 

0  35. «.  80.      17  W.  K.  304).    As  to  the  appropriation  and  pa^rment  of  legacia  {Bt 

— ■ Murray,  W.  N.  1868,  p.  195  ;  Re  Hellmann,  L.  R.,  2  Bq.  863).  As  to  tk 

distribution  of  the  esUte  {Re  Oreen,  2  De  G.,  F.  &  J.  1 21  >.    And  a  qneHaa 

of  apportionment  (^Re  Rigert,  1  Dr.  &  Sm.  838 1. 
KfttoTB  of  tiM  ta-        The  opinion  of  the  court  upon  a  petition  under  this  section  gi^ei  a 
^^foaxtj,  indemnity  to  the  trustees  only  upon  the  facts  stated  in  the  petition  ii 

subject  to  no  appeal,  and  will  not  preclude  the  filing  a  bilL    (^Re  Moehttt^ 

Johna  628.) 
ftoctlon  !■  ntio.         This  section  is  retrospective.    {Re  Simpson,  IJ.  &  H.  89.) 

bt«7  trait  IB.  81.  Every  deed,  will,  or  other  instrament  creating  a  tTUst, 

dMrnSTto^otrntain  either  oxpressly  or  by  implication,  shall,  without  prejadioe  to 
cUuMi  lor  th«  In-  the  clauses  actually  contained  therein,  be  deemed  to  contain  t 
fmbomn^^  clauso  In  the  words  or  to  the  effect  following ;  that  is  to  say, 
ttetrattMft.;        "That  the  trustees  or  trustee  for  the  time  being  of  the  said 

deed,  will,  or  other  instrument,  shall  be  respectivelj  chai^geabfe 
onlj  for  such  monies,  stocks,  funds,  and  securities,  as  they  shall 
respectivelj  actually  receive,  notwithstanding  their  respectivelj 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  be 
answerable  and  accountable  only  for  their  own  acts,  receipts, 
neglects,  or  defaults,  and  not  for  those  of  each  other,  nor  for 
any  banker,  broker,  or  other  person,  with  whom  any  tmst 
monies  or  securities  may  be  deposited,  nor  for  the  insufficieocj 
or  deficiency  of  any  stocks,  funds,  or  securities,  nor  for  any 
other  loss,  imless  the  same  shall  happen  through  their  own 
wilfhl  default  respectively  ;  and  also  that  it  shall  be  lawful  for 
the  trustees  or  trustee  for  the  time  being  of  the  said  deed,  wiU, 
or  other  instrument,  to  reimburse  themselves,  or  himself,  or  psj 
or  discharge  out  of  the  trust  premises  all  expenses  incurred  in 
or  about  the  execution  of  the  trusts  or  powers  of  the  said  deed, 
will,  or  other  instrument "  (t). 

Opeimtiofi  of  otosi      (f)  The  usual  indemnity  clause  "  while  it  informs  the  trustee  of  the 
indamnitj  cUiue.  general  doctrines  of  the  court,  adds  nothing  to  his  security  against  tfce 

liabilities  of  his  office."  (Lewm  on  Trusts,  225, 5th  ed.  See  further  as  to 
this  clause,  3  DaTidson,  Conv.  246  et  seq.,  3rd  ed.)  A  clause  is  now 
usually  inserted  in  settiements  supplemental  to  the  indemnity  cIso^Bi 
empowering  trustees  to  lend  on  securities  with  less  than  a  marketable 
title ;  as  to  which  see  3  Daridson,  Conv.  720,  3rd  ed.  As  to  the  liability 
of  a  trustee  for  the  acts  and  receipts  of  his  co-trustee,  see  note  to  I\9ivniejf 
V.  Sherborne,  and  Brice  y.  Stokes^  2  L.  C,  Eq.  873  et  $eq,,  4th  ed. 

A  testator  provided  that  each  trustee  should  be  answerable  only  fof 
losses  arising  irom  his  own  default  and  not  for  involuntary  acts,  or  for  the 
acts  or  defaults  of  his  co-trustees  or  co-trustee,  and  particnlarlj  that  ssj 
trustee  who  should  pay  over  to  his  co-trustee,  or  should  concur  in  any  s^ 
enabling  him  to  receive  any  moneys  for  the  general  purposes  of  the  wiOi 
or  for  any  definite  purpose  authorized  by  the  will,  should  not  be  obliged  to 
see  to  the  due  application  thereof,  nor  be  rendered  responsible  by  exprea 
notice  of  misapplication  of  the  moneys;  but  that  this  clause  should  oo^ 
restrict  the  right  of  any  trustee  to  require  an  account  from  his  co-trustee  or 
to  make  him  replace  moneys  misapplied.  Two  trustees  handed  over  the 
trust  fund  for  investment  to  a  third  who  misapplied  it:  it  was  held  that  t^ 
two  were  not  liable  to  make  good  the  fund.  {^wUkim  v.  JBCogg,  3  GifE.  U^* 
affirmed  by  Lord  Westbury,  10  W.  R.  47.  See  4  Davidson,  Conv.  62f 
2nd  ed.) 

Ai  to  invMtmenta      82.  When  a  trustee,  executor,  or  administrator  shall  {u)  not, 
by  tnitteet.  ^^  ^^^  instruments  creating  his  trust,  be  expressly  forbidden 
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to   inTest  any  trust  fund  on  real  securities,  in  any  part  of  the   22  ^  28  Vict. 

United  Kingdom,  or  on  the  stock  of  the  Bank  of  England  or     g.  35,  s,  32. 

Ireland,  or  on  East  India  stock  (v),  it  shall  be  lawful  for  such 

trustee,  executor,  or  administrator,  to  invest  such  trust  fund  on 

such   securities  or  stock ;  and  he  shall  not  be  liable  on  that 

account  as  for  a  breach  of  trust,  provided  that  such  investment 

shall  in  other  respects  be  reasonable  and  proper  {x).   . 

(fi)  It  was  held  that  this  section  was  not  retrospective  (JRe  Miles,  27  Section  ietiofp«e- 
Beav.  679),  bat  it  has  since  been  enacted  that  the  section  shall  operate  ^^®* 
retroepectiTelj.    (23  &  24  Vict,  c  88,  s.  12,  jpoit.    See  Hume  y.  Richard- 
son, there  quoted.) 

Where  the  trust  fond  is  already  inyested  in  Bank  Annnities,  and  the 
trustee  has  no  power  independenuj  of  the  act  to  jarj  investments,  this 
section  does  not  applj.    (Me  Warde,  2  J.  &  H.  191.) 

(v)  It  was  doubted  whether  the  words  "East  India  Stock"  included  EMt  India  stock. 
East  India  Stock  created  after  the  18th  August,  1859.  (He  Colne  Valley 
and  HaUtead  IL  Co.,  1  De  G.,  F.  &  J.  68;  Me  Fromow,  8  W.  B.  272.)  But 
bj  80  &  31  Vict.  c.  132,  s.  1,  it  was  enacted  that  the  words  "East  India 
Stock,"  in  the  said  act  passed  in  the  session  holden  in  the  twenty-second 
and  twenty-third  years  of  her  Majesty,  chapter  thirty-five,  shall  include 
and  express  as  well  the  East  India  Stock,  which  existed  previously  to  the 
thirteenth  day  of  August,  one  thousand  eight  hundred  and  fifty-nine,  when 
the  said  act  received  the  assent  of  her  Majesty,  as  East  India  Stock, 
charged  on  the  revenues  of  India,  and  created  under  and  by  virtue  of  any 
act  or  acts  of  parliament  which  received  her  Majesty's  assent  on  or  after 
the  thirteenth  day  of  August,  one  thousand  eight  hundred  and  fifty-nine  : 
and  it  shall  be  lawful  for  every  trustee,  exekmtor  or  administrator,  to  invest 
any  trust  fund  in  his  possession  or  under  his  control  in  the  stock  created 
by  the  last-mentioned  act  or  acts  to  the  same  extent,  and  for  the  same 
purposes  and  objects,  as  he  can  now  invest  such  trust  fund  in  the  East 
India  Stock,  which  existed  previously  to  the  thirteenth  day  of  August, 
one  thousand  eight  hundred  and  fifty-nine.  (See  fUso  32  &  33  Vice 
c  106,  s.  16.) 

{x)  Where  an  application  was  made  for  the  opinion  of  the  court  whether 
under  a  trust  for  investment  in  government  or  other  approved  securities, 
the  trustees  would  be  justified  in  investing  in  East  India  Stock  or  railway 
debentures,  or  on  mortgage  of  freeholds,  copyholds  or  leaseholds,  the  court 
approved  of  an  investment  on  freeholds  in  England  or  Wales,  but  de- 
clined to  give  any  answer  sanctioning  Investments  in  the  other  securities 
mentioned.    {Me  Simson,  1  J.  &  H.  89.) 

As  to  investments  by  trustees  generally,  see  Lewin,  260  et  seq,,  6th  ed.,  Investmanta  hj 
and  23  &  24  Vict.  c.  38,  ss.  10,  11,  post.  Trustees  are  empowered  by  traitees  genemUy. 
30  &  31  Yict.  c.  132,  s.  2  (when  not  forbidden  by  some  instruments 
creating  their  trust)  to  invest  trust  funds  in  securities,  the  interest  of  whidi 
is  guaranteed  by  parliament.  And  where  trustees  have  power  to  invest 
tnut  funds  in  the  mortgages  or  bonds  of  a  railway  or  other  company,  they 
may  invest  the  trust  funds  in  the  debenture  stock  of  the  company.  (34  & 
36  Vict  c.  27,  s.  1.  See  also  sect.  40  of  28  &  29  Vict.  c.  78,  which  act 
has  been  amended  by  33  &  34  Vict.  c.  20.) 

As  to  the  investment  on  real  securities  of  trust  funds,  held  for  public 
and  charitable  purposes,  see  83  &  34  Vict.  c.  34. 

83.  This  act  shall  not  extend  to  Scotland.  Act  not  to  extend 

to  Scotland. 
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FURTHER  AMENDMENT  OF  LAW  OF  PBOPEBTY. 

23  &  24  ViCTOBiA,  c.  38. 
An  Act  to  further  amend  the  Law  of  Fh^perty* 

[23rd  Juij,  iseaj 


llwtrietloii  of 
effect  of  walTcr. 


ProTlsloafor 
CMM  of  future 
and  contingent 


23  ^  24  Vxet,  Be  it  enacted  as  follows  : 
^'  ^»  *'  ^'  [The  Ist,  2iid,  3rd,  4th  and  5th  sections  of  this  act,  as  to  the 

registration  of  judgments,  are  inserted  ante^  pp.  618 — 621.  J 

6.  Where  any  actual  waiver  of  the  henefit  of  any  covenant  or 
condition  in  any  lease  on  the  part  of  any  lessor,  or  his  hein^ 
executors,  administrators  or  assigns,  shall  he  proved  to  faaTe 
taken  place  after  the  passing  of  this  act  in  any  one  particular 
instance,  such  actual  waiver  shall  not  he  assumed  or  deemed  to 
extend  to  any  instance  or  any  breach  of  covenant  gt  condition 
other  than  that  to  which  such  waiver  shall  specially  relate,  nor 
to  be  a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  shall  appear  (a). 

(a)  Ah  to  waiyer  of  forfeiture,  see  the  notes  to  Dtippa  v.  Mayo,  1  Wmu 
8aand.  443  et  $eq.y  od.  1871. 

7.  Where  by  any  insti'ument  any  hereditaments  have  been  or 
shall  be  limited  to  uses,  all  uses  thereunder,  whether  expressed 
or  implied  by  law,  and  whether  immediate  or  future,  or  con- 
tingent or  executory,  or  to  be  declared  under  any  power  therein 
contained,  shall  take  effect  when  and  as  they  arise  by  force  of 
and  by  relation  to  the  estate  and  seisin  originally  vested  in  the 
person  seised  to  the  uses,  and  the  continued  existence  in  him  or 
elsewhere  of  any  seisin  to  uses  or  scintilla  juris  shall  not  be 
deemed  necessary  for  the  support  of  or  to  give  effect  to  future 
or  coutingout  or  executory  uses,  nor  shall  any  such  seisin  to 
uses  or  scintilla  juris  be  deemed  to  be  suspended,  or  to  remaia 
or  to  subsist  in  him  or  elsewhere  (6). 

{b)  As  to  the  doctrine  of  scintilla  jaris,  see  Sngden,  Powers,  18  et  Uff*, 
8th  ed. 

8.  The  section  twenty-four  (c)  in  the  act  of  the  session  of 
the  twenty-second  and  twenty-third  of  Queen  Victoria,  chapter 
thirty -five,  shall  be  read  and  construed  as  if  the  words  **  or 
mortgagee  "  had  followed  the  word  "  purchaser  "  in  every  place 
where  the  latter  word  is  introduced  in  the  said  section. 

(c)  Ante, -p.  717. 

rorm  of  applying       9.  Where  any  trustee,  executor  or  administrator  shall  applj 
jSdgJ&c.  under     ^^^  the  Opinion,  advice  or  direction  of  a  judge  of  the  court  of 
Mwt.  30of«&28  Chancery  under  the  thirtieth  section  of  the  act  of  the  twenty- 
second  and  twenty-third  of  her  present  Majesty,  chapter  thirty- 


sect.  24  of  29  &2S 

Vict.  c.  86,  ex- 
tended to  mort- 
gagees. 
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five  (d)y  the  petition  or  statement  shall  be  signed  by  connsel,    2d  Jf^  24  Vict, 
and  the  judge  by  whom  it  is  to  be  answered  may  require  the      g-  38, 8,  9. 
petitioner  or  applicant  to  attend  him  by  counsel  either  in  cham- 
bers or  in  court  where  he  deems  it  necessary  to  have  the  assist- 
ance  of  counsel. 

{d)  Ante,  p.  722. 


Power  to  Lord 
Ghancellon,  &c. 
of  England  and 
Ireland  to  make 
general  orders  aa 
to  investment  of 
cash  under  the 
control  of  the 
oonrt 


10.  It  shall  be  lawful  for  the  Lord  Chancellor,  Lord  Keeper 
or  Lords  Commissiouers  for  the  custody  of  the  Great  Seal  of 
[England,  with  the  advice  and  assistance  of  the  Master  of  the 
Rolls,  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery, 
and  the  Vice-Chancellors  of  the  said  court,  or  any  three  of  them, 
and  for  the  Lord  Chancellor  of  Ireland,  with  the  advice  and 
assistance  of  the  Lord  Justice  of  Appeal  and  the  Master  of 
the  Rolls  in  Ireland,  to  make  such  general  orders  from  time  to 
time  as  to  the  investment  of  cash  under  the  control  of  the  court, 
either  in  the  three  per  cent,  consolidated  or  reduced  or  new  bank 
annuities,  or  in  such  other  stocks,  funds  or  securities  as  he  or 
they  shall,  with  such  adyice  or  assistance,  see  fit ;  and  it  shall 
be  lawful  for  the  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners in  England,  and  for  the  Lord  Chancellor  in  Ireland, 
to  make  such  orders  as  he  or  they  shall  deem  proper  for  the 
conversion  of  any  three  per  cent,  bank  annuities  now  standing 
or  which  may  hereafter  stand  in  the  name  of  the  accountant- 
general  of  the  said  Court  of  Chancery,  in  trust  in  any  cause  or 
matter,  into  any  such  other  stocks,  funds  or  securities  upon 
which,  by  any  such  general  order  as  aforesaid,  cash  under  the 
control  of  the  court  may  be  invested ;  all  orders  for  such  con- 
version of  bank  annuities  into  other  funds  or  securities  to  be 
made  upon  petition  io  be  presented  by  any  of  the  parties  inte- 
rested in  a  summary  way,  and  such  parties  shall  be  served  with 
notice  thereof  as  the  court  shall  direct  («). 

{e)  The  following  General  Order  was  issued  nnder  this  section  on  Feb-  General  oider. 
mary  let,  1861  :— 

1.  "  Cash  under  the  control  of  the  court  may  be  inrested  in  Bank  Stock, 
East  India  Stock,  Exchequer  Bills  and  £2  :  lOs.  per  Cent.  Annuities,  and 
upon  mortgage  of  freehold  and  copyhold  estates  respectively  in  England 
and  Wales  as  well  as  in  Consolidated  £3  per  Cent.  Annuities,  Bednc^  £8 
per  Cent.  Annuities  and  New  £3  per  Cent.  Annuities." 

2. "  Every  petition  for  the  purpose  of  the  conversion  of  any  £3  per  Cent 
Bank  Annuities  into  any  of  tbe  other  stocks,  funds  or  securitieB  hereinbefore 
mentioned  shall  be  served  upon  the  trustees,  if  any,  of  such  Bank  £3  per 
Cent  Annuities,  and  upon  such  other  persons,  if  any,  as  the  court  shidl 
think  fit" 

Upon  applications  under  this  order,  the  court  at  first  sanctioned  invest-  inTeBtmento  fn 
ments  in  East  India  Stock,  upon  the  petition  of  the  tenant  for  life,  even  East  India  stock 
thongh  the  market  price  of  investment  exceeded  the  rate  at  which  the  stock  Jj^jj  ""^^ 
will  be  redeemable  in  1874,  viz.  200Z.  per  cent.    {Equitable  Reversionary 
Merest  Society  v.  Fuller,  1  Johns.  &  H.  379;  BUhap  v.  Bishop,  9  W.  K. 
549.)    But  subsequently  the  Lord  Chancellor  and  Lords  Justices  refused  Afterwards  re- 
an  application  on  the  ground  that  it  would  work  an  injury  to  the  remainder-  loMd. 
man.    Lord  OampheU,  C.,  observed,  that  no  more  precise  rule  could  safely 
be  laid  down  than  '*  that  in  the  absence  of  any  special  circumstances  which 
might  make  the  desired  transfer  asked  by  the  tenant  for  life  beneficial  to 
^OM  in  remainder  irrespective  of  pecuniary  calcnlationB,  the  transfer  ought 
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not  to  be  permitted,  if  on  pecnniaiy  calculations  it  might  be  injarioBB  to 
thoM  in  remainder.*'  Ana  Turner^  L.  J.,  appears  to  hare  aawntwl  to  iiai 
view,  giring  as  an  instance  in  whidi  the  coort  might  properly  make  sad 
investment,  where  **  from  the  exigency  of  a  family  it  woold  be  desiraUe  far 
the  children  that  the  income  of  lie  parents  shoold  be  increaaed.'*  (^Cbek- 
hvrn  T.  JWl,  8  De  G.,  F.  &  J.  170;  Be  Boyee,  15  W.  R.  827.) 

Where  an  order  had  been  made  for  maintenance  out  of  a  fond  inicafcri 
in  consols,  and  the  fnnd  became  diminished  when  the  infants  had  nearij 
attained  their  majori^,  the  court  ordered  the  fnnd  to  be  inTerted  in  £eit 
India  Stock.  {Hurd  y.  Hurd,  11  W.  R.  60.)  An  InTeatment  in  Etft 
India  Stock  has  been  sanctioned  on  the  petition  of  the  tenant  far  lifie»  wfacfs 
it  was  improbable  the  tenant  for  life  would  hare  issue.  (  Midler  t.  Pmm€tf 
12  W.  R.  976}  Montefiore  t.  Otiedalla,  W.  N.  1868,  p.  87.)  Soch  sa 
investment  has  also  been  sanctioned  to  raise  a  certain  annual  income  vfaidi 
it  was  the  primaiy  object  of  the  settlement  to  secure.  (Mortiwter  r.  IHet^m, 
12  W.  R.  292.) 

The  court  refused  an  inrestment  in  East  India  Stock,  bnt  sonctianed  a 
change  of  investment  from  New  £3  per  Cents,  into  Bank  Stoc^.  (i?«  Lamf- 
ford,  2  J.  &  II.  458;  and  see  Ophen  v.  WaUfy,  9  W.  R.  137.)  Where  a 
tenant  for  life  had  a  wife  and  five  children,  and  his  income  exdosiTe  of 
the  dividends  on  the  fund  in  court  (£6,357  :  15«.  2d,  Gonaols),  was  only 
70/.  per  annum,  the  court  thought  these  circumstances  sofficient  to  jusdfr 
an  investment  in  Bank  of  England  Stock,  and  made  the  <»der  aocordiDglj. 
{Peillau  V.  Brooking,  4  L.  T.,  N.  S.  731.) 

Where  the  petitioner  was  poor  the  court  dispensed  with  a  proTisioo  in 
the  order,  to  prevent  the  party  entitled  receiving  more  than  two  dividends 
in  twelve  months.    (^Be  Ingram^  11  W.  R  980.) 

For  the  form  of  order  io  the  case  of  an  investment  on  real  security,  see 
UngU$i  V.  Tuff,  9  W.  R.  729. 

Orders  have  been  made  under  this  section  for  the  investment  in  cooaob 
of  money  paid  into  court  under  a  priyato  act  which  directed  investment  in 
Exchequer  Bills  {Be  Birmingham  Blu^  Coat  School,  L.  R,  1  Eq.  63S); 
and  for  the  investment  in  East  India  Stock  of  money  paid  into  comi 
under  a  special  act  which  directed  investment  in  Consob  or  Reduced 
Annuities.  {Be  h'ilkimon,  L.  R.,  9  Eq.  343;  see  Be  Adams^  W.  N.  1868, 
p.  58.) 

The  powers  of  investment  given  by  this  section 'are  not  applicable  to 
money  deposited  in  the  Bank  of  England  pursuant  to  the  ParUamentsiy 
Deposits  Act,  9  Vict.  c.  20  {£x  parte  Great  Northern  B.  Co,,  L.  R,  9  £4. 
274 ) ;  nor  to  the  purchase-money  of  land  sold  under  the  Settled  Estates 
Act  {Be  Shaw,  U  R,  14  Eq.  31;  Be  Boyee,  21  W.  R  667;  contra.  Be 
Cook,  L.  R,  12  Eq.  12;  Be  Thorold,  L.  R,  14  Eq.  81.) 

Notwithstanding  the  latter  part  of  this  section,  the  court  may  make  sn 
order  sanctioning  a  change  of  inyestmeot  in  a  decree  in  a  suit  iJjuea*  t. 
Buddy  16  W.  R.  326.) 

For  the  present  practice  as  to  inyesting  cash  nnder  the  control  of  the 
court,  see  85  &  36  Vict.  c.  44;  the  Chancery  Funds  Rules,  1872  (L.  R, 
7  Ch.  p.  xxxv),  and  the  Practice  nnder  them  by  Field  &  Dunn,  p.  19  et  tef. 

11.  When  anj  such  general  order  as  aforesaid  shall  have  been 
made  it  shall  be  lawful  for  trustees,  executors  or  administrators 
having  power  to  invest  their  trust  funds  upon  government  seca- 
rities,  or  upon  parliamentary  stocks,  funds  or  securities,  or  anj 
of  them,  to  invest  such  trust  funds,  or  any  part  thereof,  in  any 
of  the  stocks,  funds  or  securities  in  or  upon  which  bj  such 
general  order  cash  under  the  control  of  the  court  maj  from  time 
to  time  be  invested  {/)* 

(/)  With  reference  to  sections  10  and  11,  Tum^,  L.  J.,  said,  that  if 
the  Court  of  Chanceiy  was  called  upon  to  exercise  its  discretion  as  to  the 
mode  of  investment,  it  would  look  to  the  interests  of  the  tenant  for  life 
apd  remainderman  as  between  themselves.    But  where  the  trustees  had 
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exercifled  iheir  discretion,  and  there  was  nothing  to  show  that  thej  did  not  23  4"  24  Viot, 
exercise  it  bondjidef  the  court  would  presume  &at  they  paid  due  regard  to  c  38,  s.  11. 
the  interests  both  of  the  tenant  for  life  and  the  remainderman,  and  would 
uphold  what  they  had  done.  The  decision  in  Cockburth  t.  Peel  (fup.) 
was  not  intended  to  fetter  the  discretion  of  trustees  as  to  making  such  an 
inyestment  in  cases  where  thej  consider  it  to  be  for  the  benefit  of  all 
parties.  {Hums  t.  Hiohardton,  4  De  G.,  F.  &  J.  82.  See  t^e  facts  of  that 
case  stated  in  the  note  to  the  next  section.) 

12.  Clause  thirty-two  of  the  said  act  of  the  twenty-second  eunae  ss  of  ss  ft 
and  twenty-third  of  Queen  Victoria,  chapter  thirty-five,  shall  2t  wbiSi?. *^ 
operate  retrospectively  (^).  uveiy. 

(^)  Section  32  of  22  &  23  Vict.  c.  36,  was  made  retrospective  for  the 

gurpose  of  making  it  applicable  to  instruments  which  would  not  otherwise 
aye  been  indnd^  in  it,  but  not  for  the  purpose  of  altering  rights  which 
had  already  accrued.*  A  testator  directea  his  trustees  to  conyert  his  per- 
sonal estate  and  invest  it  in  the  purchase  of  lands  to  be  settled  in  strict  settle- 
ment, and  in  the  meantime  to  invest  it  in  the  funds  and  p^  the  dividends  to 
the  persons  who  would  have  been  entitled  to  the  rents  of  the  lands  if  pur- 
chased. The  testator  died  shortly  before  the  passing  of  22  &  23  Vict. 
c.  35,  possessed  of  Bank  stock  and  East  India  stock.  Held,  after  Ihe  passing 
of  23  &  24  Vict  c.  38,  ^at  the  trustees  were  justified  in  retaimng  the 
above  stocks  in  their  present  state,  and  investing  other  monies  in  like 
stocks  until  a  suitable  investment  in  land  could  hd  found;  and  that  the 
tenant  for  life  was  entitled  to  the  whole  income  arising  from  them  sub- 
sequent to  23  &  24  Vict.  c.  38,  but  that  for  the  period  between  the  death  of 
the  testator  and  23  &  24  Vict.  c.  38,  the  tenant  for  life  was  entitled  only 
to  such  income  as  she  would  have  received  had  the  stocks  been  converted 
at  l^e  testator's  death  and  invested  in  consols.  {Hvme  v.  Itichardton, 
4  De  G.,  F.  &  J.  29.) 

[Section  13  is  inserted  ante,  p.  236.] 

14.  The  order  to  take  an  account  of  the  debts  and  liabilities  Oniertotakeac- 
afifecting  the  personal  estate  of  a  deceased  person,  pursuant  to  ^i*!i^2wd 
the  nineteenth  section  of  the  act  of  the  thirteenth  and  four-  penon  under  sect. 
teenth  years  of  Victoria,  chapter  thirty-five  (A),  may  be  made  ifw/mv  be^*^ 
immediately,  or  at  any  time  after  probate  or  letters  of  ad-  "^*^???®**",^^ 
ministration  shall  have  been  granted ;  and  such  order  may  be  ^nuted.    ^^ 
made  either  by  the  Court  of  Chancery  upon  motion  or  petition 
of  course,  or  by  a  judge  of  the  said  court,  sitting  at  chambers, 
upon  a  summons  in  the  form  used  for  originating  proceedings 
at  chambers;  and  aft«r  any  such  order  shall  have  been  made, 
the  said  court  or  judge  may,  on  the  application  of  the  executors 
or  administrators,  by  motion  or  summons,  restrain  or  suspend, 
until  the  account  directed  by  such  order  shall  have  been  taken, 
any  proceedings  at  law  against  such  executors  or  administrators 
by  any  person  having,  or  claiming  to  have,  any  demand  upon 
the  estate  of  the  deceased,  by  reason  of  any  debt  or  liability  due 
from  the  estate  of  the  deceased,  upon  such  notice  and  terms  and 
conditions  (if  any)  as  to  the  said  court  or  judge  shall  seem  just; 
and  the  judge,  in  taking  an  account  of  debts  and  liabilities 
pursuant  to  any  such  order,  shall,  on  the  application  of  the 
executors  or  administrators,  be  at  liberty  to  direct  that  the  par- 
ticulars only  of  any  claim  or  claims  which  may  be  brought  in 
pursuant  to  any  such  order  shall  be  certified  by  his  chief  clerk, 
without  any  adjudication  thereon  ;  and  any  notices  for  creditors 
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23  ^  24  YieU   ^  oome  in  which  may  he  pahlished  in  pursuance  of  any  such 

e,  38, «.  14.     order  shall  have  the  same  force  and  effect  as  if  such  notices  had 

been  given  by  the  executors  or  administrators  in  pursiuuioe  of 

the  twenty-ninth  section  of  the  act  of  the  twenty-second  and 

twenty-third  years  of  Victoria,  chapter  thirty-five. 

\%  a  14  Vict  (A)  This  act  enacted,  that  it  shall  be  lawful  for  the  said  court  npon  the 

c  M»  a.  19.  application  of  the  execntors  or  administrators  of  anj  deceased  person  by 

order  to  be  made  npon  motion  or  petition  of  course,  and  to  be  in  the  forai 
or  to  the  effect  set  forth  in  the  schedule  thereto,  with  such  variatioQS  as 
circumstances  maj  require,  to  refer  it  to  one  of  the  masters  of  the  ssid 
court  to  take  an  account  of  the  debts  and  liabilitieB  affecting  the  pefaoaal 
estate  of  such  deceased  person  and  to  report  thereon :  proTided  always, 
that  no  such  order  shall  be  made  until  the  expiration  of  one  year  next 
after  the  death  of  such  deceased  person,  or  pending  any  proceedings  to  9&' 
miniBter  the  estate  of  such  person,  and  that  in  case  at  any  time  after  the 
making  of  such  order  any  decree  or  order  for  administering  the  estate  of 
such  deceased  person  shall  be  made,  it  shall  be  lawful  for  the  said  court 
by  such  decree  or  order  to  stay  or  suspend  the  proceedings  under  soch  order 
of  course  on  such  tenns  and  conditions,  if  any,  as  to  the  said  court  shall  seem 
juBt.  (13  &  14  Vict  c  35,  a  19.)  As  to  this  act,  see  Morgan,  Ch.  Acts, 
126,  4th  ed.,  and  Dan.  Ch.  Pr.  1076  et  teq. 

Where  an  administratrix  was  sued  by  a  creditor,  it  was  held  that  she 
might  obtain  an  order  for  taking  the  accounts  and  then  for  an  injonctiaa 
to  restrain  the  action,  pending  taking  the  accounts.  Malins,  V.-C,  treated 
the  injunction  as  an  ex  parte  injunction,  and  said  that  the  plaintiff  must 
undertake  to  be  answerable  in  damaees.  {Re  Cole^  17  L.  T.,  K.  S.  490.) 
Section  14  of  23  &  24  Vict  c.  38  has  been  repealed  from  the  first  day 
of  Michaelmas  Term,  1867.  (80  &  81  Vict  c.  44,  ss.  52,  195.)  Inas- 
much, however,  as  the  act  80  &  81  Vict  c  44  was  passed  to  amend  the 
constitution,  practice,  and  procedure  of  the  Court  of  diancery  in  Ireland 
it  would  seem  that  the  repeal  was  not  intended  to  extend  to  EnglaiuL  The 
injunction  in  Be  Cole  {jmp,)  was  granted  on  the  27th  Jan.  1868. 

Act  not  to  extend       16.  This  act  is  not  to  extend  to  Scotland,  nor  are  any  of  the 
to  soouand,  ac.     clauses,  except  clause  six  and  the  subsequent  clauses,  to  extend 

to  Ireland. 
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23  &  24  YiGTOBiA,  c.  145. 

jin  Act  to  give  to  Trustees^  Mortgagees  and  others  certain 
Powers  now  commonly  inserted  in  Settlements,  Mortgages 
and  mils.  [28th  August,  1860.J 


Whereas  it  is  expedient  that  certain  powers  and  provisions   28  f  24  Viei, 
which  it  is  now  usual  to  insert  in  settlements,  mortgages,  wills     c- 145,  «.  1. 
and  other  instruments  should  be  made  incident  to  the  estates  of 
the  persons  interested,  so  as  to  dispense  with  the  necessity  of 
inserting  the  same  in  terms  in  every  such  instrument:  be  it 
enacted  as  follows : 

Part  I. 

Powers  of  Trustees  for  Sale,  S^c,  and  Trustees  of  renewable 

Leaseholds. 

1.  In  all  cases  where  by  any  will,  deed  or  other  instrument  Tnutees  em- 
of  settlement  it  is  expressly  declared  that  trustees  or  other  per-  '"^^{JJJ^ 
sons  therein  named  or  indicated  shall  have  a  power  of  sale  (a),  and  etuier  i^  auo- 
either  generally,  or  in  any  particular  event,  over  any  heredita-  ^tnwT*^*** 
ments  named  or  referred  to  in  or  from  time  to  time  subject  to 
the  uses  or  trusts  of  such  will,  deed  or  other  instrument,  it  shall 
be  lawful  for  such  trustees  or  other  persons,  whether  such  here- 
ditaments be  vested  in  them  or  not,  to  exercise  such  power  of 
sale  by  selling  such  hereditaments,  either  together  or  in  lots,  and 
either  by  auction  or  private  contract,  and  either  at  one  time  or 
at  several  times,  and  (in  case  the  power  shall  expressly  autho- 
rize an  exchange)  to  exchange  any  hereditaments  which  for  the 
time  being  shall  be  subject  to  the  uses  or  trusts  aforesaid  for  any 
other  hereditaments  in  England  or  Wales  or  in  Ireland  (as  the 
case  may  be),  and  upon  such  exchange  to  give  or  receive  any 
money  for  equality  of  exchange. 

(a)  These  aections  of  the  act  atrictly  apply  to  those  cases  only  where 
there  is  a  power  of  sale ;  bat  it  is  probable  that  a  tmst  for  sale  wonld  also 
be  within  the  act.  (8  Daridson,  Conr.  565,  n.  {u\  3rd  ed.)  Mr.  Waley 
considered  that  there  was  no  reason  why  reliance  should  not,  in  general,  be 
placed  on  the  implied  powera  giren  by  the  act  to  trustees  having  a  power 
of  sale  and  ex<man^,  as  a  sabstitate  for  the  express  powere  nsnally 
inserted,  recourse  being  had  to  the  power  of  introducing  rariations  or 
limitations  under  the  82Dd '  section  {pott),  when  it  was  desired  to 
add  to,  alter,  or  restrict  the  statutory  scheme  without  introducing  any 
extensive  and  important  deviation.  But  that  where  there  wonld  be  a 
considerable  deviation  from  the  structore  of  the  statutory  power,  it  was 
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3rd  ed.)  For  the  power  of  sale  and  exchaoge  nsoallr  inserted  in  aetde- 
ments,  bm  S  Davidson,  Cout.  1011,  8rd  ed.  And  for  daoses  to  be  inaectod 
where  it  is  desired  to  rely  on  the  statntorj  pioTiaions,  see  id.  1014  and 
1061. 

These  sectioiis  do  not  appl j  to  trasts  created  before  the  28th  Angnst» 
I860.  As  to  the  powers  and  daties  of  tmsteee  for  sale,  see  goienllT, 
Lewin  on  Trusts,  312  ^  teq.y  6th  ed. 

2.  It  shall  be  lawful  for  the  persons  making  anj  such  aale  or 
exchange  to  insert  any  such  special  or  other  stipulations^  either 
as  to  title  or  evidence  of  title,  or  otherwise,  in  any  condidons  of 
sale,  or  contract  for  sale  or  exchangey  as  they  shall  think  fit, 
and  also  to  buy  in  the  hereditaments  or  any  part  thereof  at  any 
sale  by  auction,  and  to  rescind  or  vaiy  any  contract  for  sale  or 
exchange,  and  to  resell  the  hereditaments  which  shall  be  so 
bought  in,  or  as  to  which  the  contract  shall  be  so  rescinded, 
without  being  responsible  for  any  loss  which  may  be  occasioned 
thereby,  and  no  purchaser  under  any  such  sale  shall  be  bound 
to  inquire  whether  the  person  making  the  same  may  or  may 
not  have  in  contemplation  any  particular  re-inyestment  of  the 
purchase-money  in  the  purchase  of  any  other  hereditaments  or 
otherwise. 

8.  For  the  purpose  of  completing  any  such  sale  or  exchange 
as  aforesaid,  the  persons  empowered  to  sell  or  exchange  as  afore- 
said shall  have  full  power  to  convey  or  otherwise  dispose  of  the 
hereditaments  in  question,  either  by  way  of  revocation  and 
appointment  of  the  use,  or  otherwise,  as  may  be  necessary. 

4*  The  money  so  received  upon  any  such  sale  or  for  equality 
of  exchange  as  aforesaid  shall  be  laid  out  in  the  manner  indi- 
cated in  that  behalf  in  the  will,  deed  or  instrument  containing 
the  power  of  sale  or  exchange,  or  if  no  such  indication  be  therein 
contained  as  to  all  or  any  part  of  such  money,  then  the  same  shall 
with  all  convenient  speed  be  laid  out  in  the  purchase  of  other 
hereditaments  in  fee  simple  in  possession  to  be  situate  in  England 
or  Wales  or  in  Ireland  (as  the  case  may  be),  or  of  lands  of  a 
leasehold  or  copyhold  or  customary  tenure  which,  in  the  opinion 
of  the  persons  making  the  purchase,  are  convenient  to  be  held 
therewith  or  with  any  other  hereditaments  for  the  time  being, 
subject  to  the  subsisting  uses  or  trusts  of  the  same  will,  deed  or 
other  instrument  of  settlement  in  which  the  power  of  sale  or 
exchange  was  contained ;  and  all  such  hereditaments  so  to  be 
purchased  or  taken  in  exchange  as  aforesaid  as  shall  be  free- 
holds of  inheritance  shall  be  settled  and  assured  to  the  uses,  upon 
and  for  the  trusts,  intents  and  purposes,  and  with,  under  and 
subject  to  the  powers,  provisoes  and  declarations,  to  which  the 
hereditaments  sold  or  given  in  exchange  were  or  would  have 
been  subject,  or  as  near  thereto  as  the  deaths  of  parties  and 
other  intervening  accidents  will  admit  of,  but  not  so  as  to  increase 
or  multiply  charges ;  and  all  such  hereditaments  so  to  be  pur- 
chased or  taken  in  exchange  as  aforesaid  as  shall  be  of  leasehold 
or  copyhold  or  customary  tenure  shall  be  settled  and  assured 
upon  and  for  such  trusts,  intents  and  purposes,  and  with,  under 
and  subject  to  such  powers,  provisoes  and  declarations,  as  shall 
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as    nearly  as  may  be  coiTespond  with  and  be  similar  to  the  2S  tf^  ^^t, 

aforesaid  uses,  trasts,  intents  and  purposes,  powers,  provisoes     <?•  1*5,  s.  4. 

and.  declarations,  but  not  so  as  to  increase  or  multiply  charges, 

and  so  that  if  any  of  the  hereditaments  so  to  be  purchased  shall 

"be  held  by  lease  for  years  the  same  shall  not  vest  absolutely  in 

any  tenant  in  tail  by  purchase  who  shall  not  attain  the  age  of 

tipv^enty-one  years ;  and  any  such  purchase  as  aforesaid  may  be 

made  subject  to  any  special  conditions  as  to  title  or  otherwise : 

provided  that  no  leasehold  tenement  shall  be  purchased  under 

the  powers  hereinbefore  contained  which  is  held  for  a  less  period 

than  sixty  years. 

6.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  per*  or  tn  payment  of 
sons  exercising  any  such  power  as  aforesaid,  if  they  shall  think  *nco™*»»«i<»« 
fit,  to  apply  any  money  to  be  received  upon  any  sale  or  for 
equality  of  exchange  as  aforesaid,  or  any  part  thereof,  in  lieu 
of  purchasing  lands  therewith,  in  or  towards  paying  off  or  dis- 
charging any  mortgage  or  other  charge  or  incumbrance  which 
shall  or  may  affect  all  or  any  of  the  hereditaments  which  shall 
then  be  subject  to  the  same  uses  or  trusts  as  those  to  which  the 
hereditaments  sold  or  given  in  exchange  were  or  was  subject. 

6.  No  money  arising  from  any  such  sale  or  exchange  of  Money  arising 
lands  or  hereditaments  in  England  or  Wales  shall  be  laid  out  in  SjJ^*StoWoat, 
the  purchase  of  lands  or  hereditaments  situate  elsewhere  than  nor  lands  ex- 

in  England  or  Wales,  and  no  lands  situate  in  England  or  Wales  ^hS^ttanln  uie 
shall,  under  any  such  power  as  aforesaid,  be  exchanged  for  any  eoontry  in  which 
lands  or  hereditaments  situate  elsewhere  than  in  England  or  ^jj^^^i^^^' 
Wales ;  and  no  money  arising  from  any  such  sale  or  exchange  >ituated. 
of  lands  in  Ireland  shall  be  laid  out  in  the  purchase  of  lands  or 
hereditaments  situate  elsewhere  than  in  Ireland,  and  no  lands 
or  hereditaments  situate  in  Ireland  shall,  under  any  such  power 
as  aforesaid,  be  exchanged  for  any  lands  or  hereditaments  situate 
elsewhere  than  in  Ireland. 

7.  Until  the  money  to  be  received  upon  any  sale  or  for  untii  parduue  of 
equality  of  exchange  as  aforesaid  shall  be  disposed  of  in  the  JJ^toSJS^^af 
manner  herein  mentioned,  the  same  shall  be  invested  at  interest  interest. 

for  the  benefit  of  the  same  parties  who  would  be  entitled  to  the 
hereditaments  to  be  purchased  therewith  as  aforesaid,  and  the 
rents  and  profits  thereof,  in  case  such  purchase  and  settlement 
as  aforesaid  were  then  actually  made  (&). 

(()  As  to  the  mode  in  which  monej  arising  from  sales  under  the  Settled 
Estates  Act  is  to  be  applied,  see  ante,  pp.  695, 696.  And  as  to  the  secnrities 
in  which  tmst  f  onds  can  be  invested,  see  ante,  pp.  724,  728. 

8.  It  shall  be  lawful  for  any  trustees  of  any  leaseholds  for  Tnutees  of  re- 
lives or  years  which  are  renewable  from  time  to  time,  either  Soidsmur^raneir. 
under  any  covenant  or  contract  or  by  custom  or  usual  practice, 

if  they  shall  in  their  discretion  think  fit,  and  it  shall  be  the  dufy 
of  such  trustees,  if  thereunto  required  by  any  person  having 
any  beneficial  interest,  present  or  future  or  contingent,  in  such 
leaseholds,  to  use  their  best  endeavours  to  obtain  from  time  to 
time  a  renewed  lease  of  the  same  hereditaments  on  the  accus« 
tomed  and  reasonable  terms,  and  for  that  purpose  it  shall  be 
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2S  4^  94  Viet,   lawfbl  for  any  such  trustees  from  time  to  time  to  make  oroooeiir 

c.  145,  *■  8.     in  making  such  surrender  of  the  lease  for  the  time  being  snb- 

sisdng,  and  to  do  all  such  other  acts  as  shall  be  requisite  in  Ihat 

BMtiktkn.  behalf ;  but  this  section  is  not  to  apply  to  any  case  where  bj 

the  terms  of  the  settlement  or  will  the  person  in  possession  for 
his  life  or  other  limited  interest  is  entitled  to  enjoy  the  same 
without  auy  obligation  to  renew  the  lease  or  to  contribute  to  the 
expense  of  renewing  the  same  (c). 

EzpeiMM  of  {c^  The  pfresent  mle  adopted  by  comts  of  equity  as  to  the  proportkos 

renewal.  in  wnich  a  tenant  for  life  and  remainderman  mnst  bear  the  expenses  of 

renewal  (where  there  la  no  express  direction),  is  that  thej  contribute  in 
proportion  to  their  actual  emojment  of  the  renewed  lease.  (3  Dandsco, 
Conv.  %\\  et  ieq..,  8rd  ed.  It  is  not  dear  whether  renewals  under  the  act 
would  be  subject  to  this  rule.  (Id.  628.)  As  to  the  manner  in  which  the 
expenses  of  renewal  are  to  be  raised  and  paid,  see  further,  Lewin  on  Trufts, 
295  et  $eq.j  6th  ed.;  and  as  to  the  obligation  of  trustees  to  renew  sale,  u^ 
292  et  teq. 


Money  for 
equality  of  ex- 
change  and  for 
renewal  of  leaMS 
may  be  raised  by 
morttac^i  ac 


No  Bale,  ftc  to  be 
made  without 
content  of  tenant 
forUley  fte. 


9.  In  case  any  money  shall  be  required  for  the  purpose  of 
paying  for  equality  of  exchange  as  aforesaid,  or  for  renewal  of 
any  lease  as  aforesaid,  it  shall  be  lawful  for  the  persons  effect- 
ing such  exchange  or  renewal  to  pay  the  same  out  of  any  money 
which  may  then  be  in  their  bands  in  trust  for  the  persons  bene- 
ficially interested  in  the  lands  to  be  taken  in  exchange,  or  com- 
prisea  in  the  renewed  lease,  whether  arising  by  any  of  the  ways 
and  means  hereinbefore  mentioned  or  otherwise,  and  notwith- 
standing the  provisions  for  the  application  of  money  arising 
from  sales  or  exchanges  hereinbefore  contained ;  and  if  they 
shall  not  have  in  their  hands  as  aforesaid  sufficient  money  for 
the  purposes  aforesaid,  it  shall  be  lawful  for  such  persons  to 
raise  the  money  required  by  mortgage  of  the  hereditaments  to 
be  received  in  exchange  or  contained  in  the  renewed  lease  (as 
the  case  may  be),  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  subsisting  uses  or  trusts  to  which  the  here- 
ditaments taken  in  exchange  or  comprised  in  the  renewed  lease 
(as  the  case  may  be)  shall  be  subject,  and  for  the  purpose  of 
effecting  such  mortgage  such  persons  shall  have  the  same 
powers  of  conveying  or  otherwise  assuring  as  are  herein  con- 
tained with  reference  to  a  conveyance  on  sale ;  and  no  mort- 
gagee advancing  money  upon  such  mortgage  purporting  to  be 
made  under  this  power  shall  be  bound  to  see  that  such  money 
is  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the  pur- 
poses aforesaid. 

10.  No  such  sale  or  exchange  as  aforesaid,  and  no  purchase 
of  hereditaments  out  of  money  received  on  any  such  sale  or 
exchange  as  aforesaid,  shall  be  made  without  the  consent  of  the 
person  appointed  to  consent  by  the  will,  deed,  or  other  instru- 
ment, or  if  no  such  person  be  appointed,  then  of  the  person  en- 
titled in  possession  to  the  receipt  of  the  rents  and  profits  of  such 
hereditaments,  if  there  be  such  a  person  under  no  disability ; 
but  this  clause  shall  not  be  taken  to  require  the  consent  of  any 
person  where  it  appears  from  the  will,  deed  or  other  instrument^ 
to  have  been  intended  that  such  sale,  exchange  or  purchase. 
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filiould  be  made  by  the  person  or  persons  making  ttie  same   23  4"  ^  '^^' 
ithont  the  consent  of  any  other  person.  <?.  146,  *.  10. 


ToeoIL 


Part  II. 
Powers  of  Mortgagees  (d). 

11.  Where  any  principal  money  is  secured  or  charged  by  Powers  incident 
deed  on  any  hereditaments  of  any  tenure,  or  on  any  interest 
therein,  the  person  to  whom  such  money  shall  for  the  time 
'being  be  payable,  his  executors,  administrators  and  assigns, 
shall,  at  any  time  after  the  expiration  of  one  year  from  the  time 
when  such  principal  money  shall  have  become  payable,  accord- 
ing to  the  terms  of  the  deed,  or  after  any  interest  on  such  prin- 
cipal money  shall  have  been  in  arrear  for  six  months,  or  after 
any  omission  to  pay  any  premium  on  any  insurance  which  by 
the  terms  of  the  deed  ought  to  be  paid  by  the  person  entitled  to 
the  property  subject  to  the  charge,  have  the  following  powers, 
to  the  same  extent  (but  no  more)  as  if  they  had  been  in  terms 
conferred  by  the  person  creating  the  charge  ;  namely, 

Ist.  A  power  to  sell  or  concur  with  any  other  person  in 
selling  the  whole  or  any  part  of  the  property  by  public 
auction  or  private  contract,  subject  to  any  reasonable 
conditions  he  may  think  fit  to  make,  and  to  rescind  or 
vary  contracts  for  sale,  or  buy  in  and  re-sell  the  pro- 
perty, from  time  to  time,  in  like  manner  : 

2ud.  A  power  to  insure  and  keep  insured  from  loss  or  damage  to  inaure. 
by  fire  the  whole  or  any  part  of  the  property  (whe- 
ther affixed  to  the  freehold  or  not)  which  is  in  its 
nature  insurable,  and  to  add  the  premiums  paid  for  any 
such  insurance  to  the  principal  money  secured  at  the 
same  rate  of  interest : 

3rd.  A  power  to  appoint  or  obtain  the  appointment  of  a  re-  to  appoint  re- 
ceiver of  the  rents  and  profits  of  the  whole  or  any  part  ^^*'* 
of  the  property  in  manner  hereinafter  mentioned. 

{d)  Where  it  is  intended  that  the  mortgagee  should  not  have  all  or  any 
of  the  powers  conferred  by  &e  act,  it  may  be  prevented  by  express  declara- 
tion. (Sect  32,  post.)  It  was  Mr.  WiQey's  opinion  that  when  the  act  is 
not  relied  on,  the  powers  and  incidents  of  the  act  should  not  be  excloded, 
except  in  cases  where  a  positive  reason  for  exclusion  exists ;  but  that  Twith- 
ont  special  reference)  the  resources  of  the  act  should  be  left  available  as 
auxlliaiy,  and,  if  required,  supplemental  to  those  expressly  conferred  by 
the  instrument.  (2  Davidson,  Con  v.  756,  8rd  ed.)  A  clause  varying  the 
statutory  proviedons  is  given,  id.  865.  And  see  a  precedent  where  powers 
of  sale  and  insurance  are  supplied  by  reference  to  Uie  act  (Davidson, 
()onc.  Prec.  160,  7th  ed.) 

The  statutory  provisions  are  in  some  particulars  more  beneficial,  and  in 
others  less  benencial  to  the  mortgagee  than  the  provisions  of  an  ordinary 
mortgage  deed.    (See  2  Davidson,  (>)nv.  687,  3rd  ed.) 

12.  Receipts  for  purchase-money  criven  by  the  person  or  per-  Kfceipt*  far  pnr- 
sons  exercising  the  power  of  sale  hereby  conterred  shall  be  sum-  Acient  diBchorges. 
cient  discharges  to  the  purchasers,  who  shall  not  be  bound  to  see 

to  the  application  of  such  purchase-money. 

13.  No  such  sale  as  aforesaid  shall  be  made  until  after  six  i^ottce  to  be  given 
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S3  ^  ti  Vttt.  montha'  notioe  in  writing  given  to  the  person  or  one  of  the  per- 
e.  145,  #.  13»  sons  entitled  to  the  property  sabject  to  the  charge,  or  affixed  oa 
iMiDmatot  but  8ome  conspicuooB  part  of  such  property  ;  but  when  a  sale  has 
SS?i!rS!?*^^  been  effected  in  professed  exercise  of  the  powers  hereby  oon- 
dxtmmSmmci'^  ferred,  the  title  of  the  parchaser  shall  not  be  liable  to  be  im- 
*■***  peached  on  the  ground  that  no  case  had  arisen  to  authorize  the 

exeroise  of  such  power,  or  that  no  such  notice  as  aforesaid  had 
been  given;  but  any  person  damnified  by  any  such  unauthorized 
exercise  of  such  power  shall  have  his  remedy  in  damages  against 
the  person  selling. 
▲ppUcfttkNi  of  14.  The  money  arising  by  any  sale  effected  as  aforesaid  shall 

purriitM  money.    ^  applied  by  the  person  receivmg  the  same  as  follows;  firsl^  in 

payment  of  all  the  expenses  incident  to  the  sale  or  incurred  in 
any  attempted  sale ;  secondly,  in  discharge  of  all  interest  and 
costs  then  due  in  respect  of  the  charge  in  consequence  whereof 
the  sale  was  made ;  and,  thirdly,  in  discharge  of  all  the  principal 
monies  then  due  in  respect  of  such  charge ;  and  the  residue  of 
such  money  shall  be  paid  to  the  person  entitled  to  the  property 
subject  to  the  chaige,  his  heirs,  executors,  administrators  or  as- 
signs, as  the  case  may  be. 
coiiT«3WBce  to  tiM  16.  The  person  exercising  the  power  of  sale  hereby  conferred 
parcbMer.  gj^^jj  |^yg  power  by  deed  to  convey  or  assign  to  and  vest  in  the 

purchaser  the  property  sold,  for  all  the  estate  and  interest  therein, 
which  the  person  who  created  the  charge  had  power  to  dispose 
of,  except  that  in  the  case  of  copyhold  hereditaments  the  bene- 
ficial interost  only  shall  be  conveyed  to  and  vested  in  the  pur- 
chaser by  such  deed  (e). 

(0)  Where  leaseholds  are  mortgaged  bj  demise  it  was  soggested  by 
Mr.  Waley  that  a  qnestion  might  bQ  raised  under  this  section,  whether  the 
mortgagee  could  conrey  to  a  pnrchaaer  the  reTernon  left  in  the  morteagor. 
(2  Da?idaon,  Conr.  976,  n.  (0),  3rd  ed.)  It  has  since  been  decided  by  the 
Master  of  the  Rolls  that  in  snch  a  case  this  section  enables  the  m<»1gagee 
to  conrey  the  reversion.    {Biatt  y.  HiUman^  19  W.  R.  694.) 

As  to  the  effect  of  this  section  where  the  mortgagor  has  registered  with 
an  indefeasible  title  ander  26  &  26  Vict  c.  53,  see  ^  Miehardtot^  L.  B., 
12  £q.  898;  13  £q.  142. 

owiMTofchuse  16.  At  any  time  after  the  power  of  sale  hereby  conferred 
deStlSfl'oonviSy-  *^*^^  ^*^®  becomo  cxerciseable,  the  person  entitled  to  exercise 
Mice  of  lesai  the  Same  shall  be  entitled  to  demand  and  recover,  firom  the  per- 
**^**  son  entitled  to  the  property  subject  to  the  charge,  all  the  deeds 

and  documents  in  his  possession  or  power  relating  to  the  same 
property,  or  to  the  title  thereto,  which  he  would  have  been 
entitled  to  demand  and  recover  if  the  same  property  had  been 
conveved,  appointed,  surrendered  or  assigned  to  and  were  then 
vested  in  him  for  all  the  estate  and  interest  which  the  person 
creating  the  charge  had  power  to  dispose  of,  and  where  the  l^al 
estate  shall  be  outstanding  in  a  trustee  the  person  entitled  to  a 
charge  created  by  a  person  equitably  entitled,  or  any  purchaser 
from  such  person,  shall  be  entitled  to  call  for  a  conveyance  of 
the  legal  estate  to  the  same  extent  as  the  person  creating  the 
charge  could  have  called  for  such  a  conveyance  if  the  charge 
had  not  been  made. 


Powers  of.  Mortgagees,  737 

17.  Any  person  entitled  to  appoint  or  obtain  the  appointment  2S  <f*  24  Vioti 
of.  a  receiver  as  aforesaid  may  from  tim^to  time,  if  any  person    c- 145,  *.  17. 
or  persons  has  or  have  been  named  in  the  deed  of  charse  for  .     ,  .     .  , 

,    «;  .  ,  ^         i_     ^  Appolntmont  of 

that  purpose,  appomt  such  person  or  any  one  of  such  persons  receiver, 
to  be  receiver,  or  if  no  person  be  so  named,  then  may,  by 
^writing  delivered  to  the  person  or  any  one  of  the  persons  en- 
titled to  the  property  subject  to  the  charge,  or  affixed  on  some 
conspicuous  part  of  the  property,  require  such  last-mentioned 
person  or  persons  to  appoint  a  fit  and  proper  person  as  receiver, 
and  if  no  such  appointment  be  made  within  ten  days  ailer  such 
requisition,  then  may  in  writing  appoint  any  person  he  may 
think  fit. 

18.  Every  receiver  appointed  as  aforesaid  shall  be  deemed  to  Receiver  deemed 
be  the  agent  of  the  person  entitled  to  the  property  subject  to  the  Se^^mor^or!  °' 
charge,  who  shall  be  solely  responsible  for  his  acts  or  defaults, 

unless  otherwise  provided  for  in  the  charge. 

19.  Every  receiver  appointed  as  aforesaid  shall  have  power  Poweraof  re- 
to  demand  and  recover  and  give  effectual  receipts  for  all  the  ^^"^^ 
rents,  issues  and  profits  of  the  property,  of  which  he  is  appointed 
receiver  by  action,  suit,  distress  or  otherwise,  in  the  name  either 

of  the  person  entitled  to  the  property  subject  to  the  charge,  or  of 
the  person  entitled  to  the  money  secured  by  the  charge,  to  the 
full  extent  of  the  estate  or  interest  which  the  person  who  created 
the  charge  had  power  to  dispose  of. 

20.  Every  receiver  appointed  as  aforesaid  may  be  removed  Heceiver  may  be 
by  the  like  authority  or  on  the  like  requisition  as  before  provided  "™®^®^ 
with  respect  to  the  original  appointment  of  a  receiver,  and  new 
receivers  may  be  appointed  from  time  to  time. 

21.  Every  receiver  appointed  as  aforesaid  shall  be  entitled  to  Beceiver  to  re- 
retain  out  of  any  money  received  by  him,  in  lieu  of  all  costs,  Son notwSSed' 
charges  and  expenses  whatsoever,  such  a  commission,  not  ex-  ing  live  per  cent, 
ceeding  five  per  centum  on  the  gross  amount  of  all  money 
received,  as  shall  be  specified  in  his  appointment,  and  if  no 

amount  shall  be  so  specified,  then  five  per  centum  on  such  gross 
amount. 

22.  Every  receiver  appointed  as  aforesaid  shall,  if  so  directed  Receiver  to  in- 
in  writing  by  the  person  entitled  to  the  money  secured  by  the  •""» "  required, 
charge,  insure  and  keep  insured  from  loss  or  damage  by  fire, 

out  of  the  money  received  by  him,  the  whole  or  any  part  of  the 
property  included  in  the  charge  (whether  affixed  to  the  freehold 
or  not)  which  is  in  its  nature  insurable. 

28.  Every  receiver  appointed  as  aforesaid  shall  pay  and  Application  of 
apply  all  the  money  received  by  him  in  the  first  place  in  dis-  ^JJJJ '*°®*'^*^ 
charge  of  all  taxes,  rates  and  assessments  whatsoever,  and  in 
payment  of  his  commission  as  aforesaid,  and  of  the  premiums  on 
the  insurances,  if  any,  and  in  the  next  place  in  i^ayment  of  all 
the  interest  accruing  due  in  respect  of  any  principal  money 
then  charged  on  the  property  over  which  he  is  receiver,  or  on 
any  part  thereof,  and,  subject  as  aforesaid,  shall  pay  all  the 
residue  of  such  money  to  the  person  for  the  time  being  entitled 
to  the  property  subject  to  the  charge,  his  executors,  adminis- 
trators or  assigns. 

8.  3b- 
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S8  #  24  Viet.       24.  The  powers  and  provisions  oontdned  in  this  part  of  tUi 
«.  145,  *.  24^  f^Qi  relate  onlj  to  mortgages  or  charges  made  to  secure  hmhkt 
Thtopvtton-      ftdranced  or  to  be  advanced  bj  waj  of  loan,  or  to  secure  at 
tei«  to  eiMf«w  by  existing  or  future  debt 

Part  HI. 

Provision  as  to  Investment  of  Trust  Fundsy  appointment  and 
powers  of  Trustees  and  Executors^  ^c, 

25.  Trustees  having  trust  money  in  their  hands  which  it  is 
their  dutj  to  invest  at  interest  shall  be  at  liberty,  at  their  di^ 
cretion,  to  invest  the  same  in  any  of  the  parliamentary  stocks 
or  public  funds,  or  in  government  securities,  and  such  trustees 
shall  also  be  at  liberty,  at  their  discrection,  to  call  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid,  and  to 
invest  the  same  on  any  such  securities  as  aforesaid,  and  abo 
from  time  to  time,  at  their  discretion,  to  vary  any  such  invest- 
ments as  aforesaid  for  others  of  the  same  nature:  provided 
always,  that  no  such  original  investment  as  aforesaid  (except  in 
the  Three  per  Cent  Consolidated  Bank  Annuities),  and  no  such 
change  of  investment  as  aforesaid,  shall  be  made  where  there  is 
a  person  under  no  disability  entitled  in  possession  to  receive  the 
income  of  the  trust  fund  for  his  life,  or  for  a  term  of  years  de- 
terminable with  his  life,  or  for  any  greater  estate,  without  the 
consent  in  writing  of  such  person  (/*)• 

(/ )  Farthsr  provisions  as  to  iiiTestinents  are  contained  in  22  &  2S  Vict 
c.  85,  s.  82,  ante,  p.  724;  23  &  24  Vict  c  38,  ss.  10, 11,  an^f.pp.  727,721 
Lord  St,  Letmardt  obeerres,  it  is  not  likely  that  the  proTisions  oC  the  SSdi 
section  will  be  acted  upon  after  the  powers  which  have  been  conferred  ob 
troatecs  by  the  statutes  referred  to.    (Sngd.  on  Statutes,  p.  308,  2nd  ed.) 

26.  In  all  cases  where  any  property  is  held  by  trustees  in 
trust  for  an  infant,  either  absolutely,  or  contingently  on  his 
attaining  the  age  of  twenty-one  years,  or  ou  the  occurrence  of 
any  event  previously  to  his  attaining  that  age,  it  shall  be  lawful 
for  such  trustees,  at  their  sole  discretion,  to  pay  to  the  guardians 
(if  any)  of  such  infant,  or  otherwise  to  apply  for  or  towards  the 
maintenance  or  education  of  such  infant,  the  whole  or  any  part 
of  the  income  to  which  such  infant  may  be  entitled  in  respect 
of  such  property,  whether  there  be  any  other  fund  applicable  to 
the  same  purpose,  or  any  other  person  bound  by  law  to  provide 
for  such  maintenance  or  education,  or  not ;  and  such  trustees 
shall  accumulate  all  the  residue  of  such  income  by  way  of  com- 
pound interest,  by  investing  the  same  and  the  resulting  income 
thereof  from  time  to  time  in  proper  securities,  for  the  benefit  of 
the  person  who  shall  ultimately  become  entitled  to  the  property 
from  which  such  accumulations  shall  have  arisen:  provided 
always,  that  it  shall  be  lawful  for  such  trustees  at  any  time,  if  it 
shall  appear  to  them  expedient,  to  apply  the  whole  or  any  part 
of  such  accumulations  as  if  the  same  were  part  of  the  income 
arising  in  the  then  current  yeai*  (g), 

ig)  In  cases  not  within  the  above  section,  and  where  there  is  no  express 
power  in  a  settlement  authorizing  maintenance,  it  is  usual  to  apply  to  the 
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Conri  of  Chancery  for  an  order  for  the  maintenanee  of  an  infant  i  as  to    28  ^  24  Vict, 
which  see  Daniel],  Ch.  Pr.  1198  et  ms§,,  5th  ed.  e,  145,  «.  26. 

According  to  the  declaiom  hef ore  this  act,  in  the  case  of  a  legacy  given  to   '■ 

«  ^aas,  where  some  or  all  of  the  class  mast  eyeotnally  take  the  fond,  or  where 
the  persons  entitled  in  remainder  consent,  the  court  will  allow  mainteoance 
to  the  individuals  composing  the  class,  even  before  their  shares  have  become 
absolutely  Tested.    (Lewiu,  422, 5th  ed.;  3  Davidson,  Codv.  175,  3rd  ed.) 

It  is  not  considered  that  the  above  clause  dispenses  with  the  necessity  of 
ixuiertiog  in  settlements  the  ordinary  maintenance  and  accumulation  clauses. 
(2  Piideauz,  Conv.  175,  7th  ed.;  3  Davidson,  Ck>ny.  178,  drd  ed.) 

27.  Whenever  any  trustee,  either  original  or  substittited,  and  PfX)Tiiioiu  for 
"whether  appointed  by  the  Court  of  Chancery  or  otherwise,  shall  JS5?*Stt>Si  on 
die,  or  desire  to  be  discharged  from  or  refuse  or  become  unfit  or  deatb,&c. 
incapable  to  act  in  the  trusts  or  powers  in  him  reposed,  before 
the  same  shall  have  been  fully  discharged  and  performed,  it 
shall  be  lawful  for  the  person  or  persons  nominated  for  that 
purpose  by  the  deed,  will  or  other  instrument  creating  the  trust 
(if  any),  or  if  there  be  no  such  person,  or  no  such  person  able 
and  willing  to  act,  then  for  the  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  acting  executors  or  executor 
or  administrators  or  administrator  of  the  last  surviving  and  con- 
tinuing trustee,  or  for  the  last  retiring  trustee,  by  writing,  to 
appoint  any  other  person  or  persons  to  be  a  trustee  or  trustees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or  desiring  to 
be  discharged,  or  refusing  or  becoming  unfit  or  incapable  to  act 
as  aforesaid  ( A)  ;  and  so  often  as  any  new  trustee  or  trustees  shall 
be  so  appointed  as  aforesaid  all  the  trust  property  (if  any)  which 
for  the  time  being  shall  be  vested  in  the  surviving  or  continuing 
trustees  or  trustee,  or  in  the  beirs,  executors  or  administrators 
of  any  trustee,  shall  with  all  convenient  speed  be  conveyed, 
assigned  and  transferred  so  that  the  same  may  be  legally  and 
efifectually  vested  in  such  new  trustee  or  trustees,  either  solely 
or  jointly  with  the  sun'iving  or  continuing  trustees  or  trustee, 
as  the  case  may  require  ;  and  every  new  trustee  or  trustees  to 
be  appointed  as  aforesaid,  as  well  before  as  after  such  convey- 
ance or  assignment  as  aforesaid,  and  also  every  trustee  appointed 
by  the  Court  of  Chancery  either  before  or  after  the  passing  of 
this  act,  shall  have  the  same  powers,  authorities  and  discretions, 
and  shall  in  all  respects  act,  as  if  he  had  been  originally' nomi- 
nated a  trustee  hy  the  deed,  will  or  other  infltrument  creating 
the  trust  (t). 

(h)  The  nsoal  indemnity  daose  is  inpplied  by  22  &  28  Vict  c.  35,  s.  31, 
ante,  p.  724. 

As  to  the  construction  of  the  common  power  to  appoint  new  trustees,  see 
8  Davidson,  0:>nv.  228  et  $eq.,  8rd  ed.;  and  as  to  tne  points  of  difference 
between  tiie  common  power  and  the  power  contained  in  the  above  section, 
see  3  Davidson,  Conv.  721,  8rd  ed.  Where  an  instrument  contains  no  ex- 
press power  to  appoint  new  trustees,  and  the  power  given  by  this  section 
does  not  apply,  an  application  must  be  made  to  the  court ;  as  to  whiph,  see 
ante,  p.  667  et  teq.  It  is  considered  that  this  section  gives  a  sufficient 
and  convenient  power  to  appoint  new  trustees  in  ordinary  cases.  (See  3 
Davidson,  Conv.  228, 8rd  ed.)  It  is  usual,  however,  in  marriage  settlements 
of  personal  estate  to  add  a  clause  specifying  by  whom  the  power  is  to  be 
exercised.    (  8  Davidson,  Conv.  720. 3rd  ed.)    As  to  marziage  settlements  of 
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28  4"  24  llrt,    real  etUto,  see  id.  1026.    And  in  both  mairiage  settlements  of  pcnoaa» 
0,  145, «.  27.     tate  and  in  wills,  it  is  nsoal  to  add  a  clanse  enabling  the  d amber  of  tnstca 
to  be  augmented  or  reduced.    (3  Davidson,  Conr.  720,  3nl  ed.) 

This  section  does  not  take  awaj  the  jnrisdiction  of  the  Coozt  of  QnBear 
to  increase  the  original  number  of  trustees.  (  ViscoutU^ss  D^Adkemsrf. 
Mrrtrmnd,  So  Bea?.  19.) 

Where  an  instrument  contains  an  express  power  to  appoint  new  favtea 
in  more  restricted  terms  than  the  statu tonr  power,  it  seems  doubtful  wbeike 
the  latter  is  excluded.  (See  JU  Jaekson^'lia  W.  It.  572;  and  sect  ^^  1 
AVhere  a  will  contained  an  express  power  exerciseable  br  the  sorririiig  or 
c«>ntinuing  trustees,  and  all  the  trustees  having  died,  an  applicatkiB  m 
made  to  the  court  to  appoint  new  trustees,  Malins,  V.-C^  made  the  cnkr. 
although  it  was  opposed  on  the  ground,  that  under  this  section  tlie  execstor 
of  the  surviving  trustee  was  competent  to  make  the  appc»ntnient  (li.i 
But  where  a  deed  of  separation  contained  no  express  power,  and  ooeof  tk 
trustees  having  died,  the  husband  applied  that  a  trustee,  whom  be  had  hin- 
sclf  selected,  should  be  appointed  dj  the  court.  Lord  HintUliy  dimwifrf 
the  petition  with  costs,  on  the  ground  that  by  this  section  ^e  power  m 
conferred  on  the  surviving  trustee.    (He  Sovlby,  21  W.  R.  256.) 

<  i)  Before  this  act  trustees  appointed  bj  the  court  conld  not  exensei 
power  operating  under  the  Statute  of  Uses,  nor  a  power  to  appoint  m« 
trustees,  nor  a  power  which  indicated  personal  confidence.  (3  Davidsoa, 
Conv.  242,  8rd  ed.; 

28*  The  power  of  appointing  new  trustees  hereinbefore  con- 
tained may  be  exercised  in  cases  where  a  trustee  nominsLtedin 
a  will  has  died  in  the  lifetime  of  the  testator  (A). 

(&)  Where  a  trustee  became  insane  during  the  life  of  a  testator,  I^iri 
Selborne  held  that  the  power  given  by  sect  27  did  not  applj.  (See  3>ir<M 
T.  jVewUn,  noticed  in  55  L.  T.  56.) 

29.  The  receipts  in  writing  of  any  trustees  or  trustee  for  aoy 
money  payable  to  them  or  him  by  reason  or  in  the  exerci^  of 
any  trusts  or  powers  reposed  or  vested  in  them  or  him  shall  he 
sufficient  discharges  for  the  money  therein  expressed  to  be  re- 
ceived, and  shall  effectually  exonerate  the  persons  paying  such 
money  from  seeing  to  the  application  thereof,  or  from  being 
answerable  for  any  loss  or  misapplication  thereof  (/}. 

( /)  As  to  a  purchaser's  obligation  to  see  to  the  application  of  his  ^ 
chase-money  in  the  case  of  sales  to  pay  debts  or  legacies,  see  the  note  to 
22  &  23  Vict.  c.  85,  s.  23,  ante,  p.  488. 

Before  these  statutes  a  purchaser  was  obliged,  in  the  case  of  a  sale  ^T 
trustees,  himself  to  see  to  the  application  of  the  purchase-money,  exeepi 
where  tlie  trustees  bad  either  an  express  or  implied  power  to  sign  receiptti 
Such  a  power  was  implied  (1)  where  there  was  a  trust  for  immediate  stfoi 
(2)  where  a  special  trust  was  annexed  to  the  purchase-money.  See  fuzthtfi 
Lcwin  on  Trusts,  334  et  seq.,  5th  ed. 

30.  It  shall  be  lawful  for  any  executors  to  pay  any  debts  or 
claims  upon  any  evidence  that  they  may  think  sufficient^  and  to 
accept  any  composition,  or  any  security,  real  or  personal,  ^r 
any  debts  due  to  the  deceased,  and  to  allow  any  time  for  paj- 
meut  of  any  such  debts  as  they  shall  think  fit,  and  also  to  com- 
promise, compound,  or  submit  to  arbitration  all  debts,  accounts, 
claims  and  things  whatsoever,  relating  to  the  estate  of  the  de- 
ceased, and  for  any  of  the  purposes  aforesaid  to  enter  into,  gi^^ 
and  execute  such  agreements,  instruments  of  composition,  re- 
leases and  other  things  as  they  shall  think  expedient,  without 
being  responsible  for  any  loss  to  be  occasioned  thereby. 
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31.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  Tenants  for  ufe, 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  ^SSfnotwiih- 
Income  of  land  or  personal  property,  although  his  estate  may  be  standing  incum- 
charged  or  incumbered,  either  by  himself  or  by  any  former     ''°^*'' 
owner,  or  otherwise  howsoever  to  any  extent ;  but  the  estates 
or  interests  of  the  parties  entitled  to  any  such  charge  or  incum- 
brance shall  not  be  affected  by  the  acts  of  the  person  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  income  as 
aforesaid,  unless  they  shall  concur  therein  (m). 

(m)  As  to  the  effect  of  incambrances  upon  a  power  of  leasing  and  a 
power  to  consent  to  a  sale,  see  the  cases  quoted  ante,  pp.  374,  375. 

82.  None  of  the  powers  or  incidents  hereby  conferred  or  Power8,&c 
annexed  to  particular  offices,  estates  or  circumstances,  shall  bllJ^ffvS'by^' 
take  effect  or  be  exerciseable  if  it  is  declared  in  the  deed,  will  expreas  deciara- 
or  other  instrument  creating  such  offices,  estates  or  circum-  '***"' 
stances  that  they  shall  not  take  effect ;  and  where  there  is  no 
such  declaration,  then  if  any  variations  or  limitations  of  any  of 
the  powers  or  incidents  hereby  conferred  or  annexed  are  con- 
tained in  such  deed,  will  or  other  instrument^  such  powers  or 
incidents  shall  be  exerciseable  or  shall  take  effect  only  subject 
to  such  variations  or  limitations  (n). 

(n)  This  is  an  option  which  will  probably  be  frequently  acted  upon,  more 
particularly  Qwiug  to  the  latter  portion  or  the  section,  to  which  Lord  St. 
Zreonards  always  entertained  and  expressed  a  strong  objection  ;  for  nothing 
can  be  more  difficult,  not  to  say  dangerous,  than  to  attempt  to  amalgamate 
the  powers  in  the  settlement  and  the  powers  in  the  act,  or  to  engraft  the 
latter  in  the  former.  Where  the  settlement  is  purposely  silent  as  to  the 
powers  conferred  by  the  act,  and  the  settlor  approves  of  and  chooses  to  rely 
upon  them,  the  only  inconvenience  will  be  that  the  settlement  itself  will 
not  inform  the  persons  claiming  under  it  of  the  powers  vested  in  them,  but 
it  will  be  necessary  to  refer  to  the  act  for  that  purpose.  (  Sugden  on  Powers, 
877,  878,  8th  ed.;  Sugden  on  Statutes,  301,  2nd  ed.) 

33.  Nothing  in  this  act  contained  shall  be  deemed  to  em-  ko  penons  other 
power  any  trustees  or  other  persons  to  deal  with  or  affect  the  tSS^nSw  the 
estates  or  rights  of  any  persons  soever,  except  to  the  extent  to  •ettiement,  Ac.  to 
which  they  might  have  dealt  with  or  affected  the  estates  or  ^    ®***^ 
rights  of  such  persons  if  the  deed,  will  or  other  instrument 

under  which  such  trustees  or  other  persons  are  empowered  to 
act  had  contained  express  powers  for  such  trustees  or  other 
persons  so  to  deal  with  or  affect  such  estates  or  rights. 

34.  The  provisions  contained  in  this  act  shall,  except  as  here*  Commencement 
inbefore  otherwise  provided,  extend  only  to  persons  entitled  or  ®'***' 
acting  under  a  deed,  will,  codicil  or  other  instrument  executed 

after  the  passing  of  this  act,  or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date. 

35.  This  act  shall  not  extend  to  Scotland.  Extent  of  act 
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28  4'  24  n<*f.    real  estate,  see  id,  1026.    And  in  both  mairiage  settlements  of  penooslch 
0,  145, «.  27.     tato  and  in  wills,  it  is  nsnal  to  add  a  clause  enabling  the  Dumber  ol  maaoB 
to  be  aogrnentcd  or  reduced.    (3  Davidson,  Conv.  720,  3nl  ed.) 

This  section  does  not  take  awaj  the  jurisdiction  of  the  Coort  of  Chcseav 
to  increase  the  original  number  of  trustees.  (  llseount^ss  D^AdhemarJ 
Mfrtrmnd,  So  Bear.  19.) 

Where  an  instrument  contains  an  express  power  to  appoint  new  traitm 
in  more  restricted  terms  than  the  statutory  power,  it  seems  doabtfial  vbeckr 
the  latter  is  excluded.  (See  i£^  Jacksom,  16  W.  K.  572;  and  sect  32,^ ) 
AVhcre  a  will  contained  an  express  power  exerciseable  bj  the  BoniTiiig  v 
continuing  trustees,  and  all  the  trustees  having  died,  an  applicatkn  «« 
ninde  to  the  court  to  appoint  new  trustees,  Malitu,  V.-CX,  made  the  ocdo. 
aUhongh  it  was  opposed  on  the  ground,  that  under  this  section  the  execstor 
of  the  surviving  trustee  was  competent  to  make  the  appointment.  (Vi.' 
But  where  a  deed  of  separation  contained  no  express  power,  and  one  of  tia 
trustees  having  died,  the  husband  applied  that  a  trustee,  whom  he  had  hin- 
sclf  selected,  should  be  appointed  dj  the  court,  Lord  RomiUy  dismtsed 
the  petition  with  costs,  on  the  ground  that  by  this  section  the  power  «« 
conferred  on  the  surviving  trustee.    {Re  Stmlby,  21  W.  R.  256.) 

<  t)  Before  this  act  trustees  appointed  by  the  court  could  not  exerdsrs 
power  operating  under  the  Statute  of  Uses,  nor  a  power  to  appuot  nw 
trustees,  nor  a  power  which  indicated  personal  confidence.  (3  Davidaoo, 
Conv.  242,  8rd  cd.; 

28*  The  power  of  appointing  new  trustees  hereinbefore  coa- 
taiued  may  be  exercised  in  cases  where  a  trustee  nomuatediu 
a  will  baa  died  ia  the  lifetime  of  the  testator  (A). 

(A)  Where  a  trustee  became  insane  during  tiie  life  of  a  testator,!^ 
Selborne  held  that  the  power  given  by  sect  27  did  not  apply.  (See  3>s^ 
Y.  A'ercton,  noticed  in  55  L.  T.  56.) 

29.  The  receipts  in  writing  of  any  trustees  or  trustee  for  any 
money  payable  to  them  or  him  by  reason  or  in  the  exercise  « 
any  trusts  or  powers  reposed  or  vested  in  them  or  him  shall  h* 
sufficient  discharges  for  the  money  therein  expressed  to  he  re- 
ceived, and  shall  effectually  exonerate  the  persons  paying  such 
money  from  seeing  to  the  application  thereof,  or  from  being 
answerable  for  any  loss  or  misapplication  thereof  (/}. 

(/)  As  to  a  purchaser's  obligation  to  see  to  the  application  of  bis  po^ 
rhase-raoney  in  the  case  of  sales  to  pay  debts  or  legacies,  see  the  note  to 
22  &  23  Vict.  c.  85,  s.  23,  ante,  p.  488. 

Before  these  statutes  a  purchaser  was  obliged,  in  the  case  of  a  ssk  ^/ 
trustees,  himself  to  see  to  the  application  of  the  purchase-money,  excei^ 
wht>ro  the  trustees  bad  either  an  express  or  implied  power  to  sign  receipts 
Such  a  power  was  implied  (1)  where  there  was  a  trust  for  inuoediate  sve< 
(2)  where  a  special  trust  was  annexed  to  the  purchase-money.  See  fnrtbtft 
Lcwin  on  Trusts,  334  et  seq.,  5th  ed. 

30.  It  shall  be  lawful  for  any  executors  to  pay  any  debts  or 
claims  upon  any  evidence  that  they  may  think  sufficient,  and  to 
accept  any  composition,  or  any  security,  real  or  personal,  ftr 
any  debts  due  to  the  deceased,  and  to  allow  any  time  for  paj* 
mcut  of  any  such  debts  as  they  shall  think  fit,  and  also  to  com* 
promise,  compound,  or  submit  to  arbitration  all  debts,  accountSi 
claims  and  things  whatsoever,  relating  to  the  estate  of  the  de- 
ceased, and  for  any  of  the  purposes  aforesaid  to  enter  into,  gv^ 
and  execute  such  agreements,  instruments  of  composition,  re- 
leases and  other  things  as  they  shall  think  expedient,  without 
being  responsible  for  any  loss  to  be  occasioned  thereby. 
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81.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  Tenants  for  ure, 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  j25lrS!fnotwUh*- 
income  of  land  or  personal  property,  although  his  estate  may  be  Btanding  incum- 
cbarged  or  incumbered,  either  by  himself  or  by  any  former  **'''°^*'" 
owner,  or  otherwise  howsoever  to  any  extent ;  but  the  estates 
or  interests  of  the  parties  entitled  to  any  such  charge  or  incum- 
brance shall  not  be  affected  by  the  acts  of  the  person  entitled 
to  the  possession  or  to  the  receipt  of  the  rents  and  income  as 
aforesaid,  unless  they  shall  concur  therein  (m). 

{ffi)  As  to  the  effect  of  incmnbrances  npon  a  power  of  leasing  and  a 
power  to  consent  to  a  sale,  see  the  cases  quoted  antef  pp.  374,  375. 

32.  None  of  the  powers  or  incidents  hereby  conferred  or  Power8,&c. 
annexed  to  particular  offices,  estates  or  circumstances,  shall  STnegauJS'by^ 
take  effect  or  be  exerciseable  if  it  is  declared  in  the  deed,  will  expre«  deciam- 
or  other  instrument  creating  such  offices,  estates  or  circum-  '^**°' 
stances  that  they  shall  not  take  effect ;  and  where  there  is  no 

such  declaration,  then  if  any  variations  or  limitations  of  any  of 
tbe  powers  or  incidents  hereby  conferred  or  annexed  are  con- 
tained in  such  deed,  will  or  other  instrument,  such  powers  or 
incidents  shall  be  exerciseable  or  shall  take  effect  only  subject 
to  such  variations  or  limitations  (n). 

(n)  This  is  an  option  which  will  probably  be  freqnentlj  acted  npon,  more 
particalarly  owing  to  the  latter  portion  oi  the  section,  to  which  Lord  St. 
Zieonard*  always  entertained  and  expressed  a  strong  objection  ;  for  nothing 
can  be  more  difficult,  not  to  say  dangerous,  than  to  attempt  to  amalgamate 
the  powers  in  the  settlement  and  the  powers  in  the  act,  or  to  engraft  the 
latter  in  the  former.  Where  the  settlement  is  purposely  silent  as  to  the 
powers  conferred  by  the  act,  and  the  settlor  approves  of  and  chooses  to  rely 
upon  them,  the  only  inconvenience  will  be  that  the  settlement  itself  will 
not  inform  the  persons  claiming  nnder  it  of  the  powers  vested  in  them,  but 
it  will  be  necessary  to  refer  to  the  act  for  that  purpose.  ( Sugden  on  Powers, 
877,  878,  8th  ed.;  Sugden  on  Statutes,  301,  2nd  ed.) 

33.  Nothing  in  this  act  contained  shall  be  deemed  to  em-  No  penons  other 
power  any  trustees  or  other  persons  to  deal  with  or  affect  the  Su^^unSer  tiie 
estates  or  rights  of  any  persons  soever,  except  to  the  extent  to  aettiement,  &c  to 
which  they  might  have  dealt  with  or  affected  the  estates  or 

rights  of  such  persons  if  the  deed,  will  or  other  instrument 
under  which  such  trustees  or  other  persons  are  empowered  to 
act  had  contained  express  powers  for  such  trustees  or  other 
persons  so  to  deal  with  or  affect  such  estates  or  rights. 

34.  The  provisions  contained  in  this  act  shall,  except  as  here-  commencement 
inbefore  otherwise  provided,  extend  only  to  persons  entitled  or  ®'***' 
acting  under  a  deed,  will,  codicil  or  other  instrument  executed 

after  the  passing  of  this  act»  or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  ailer  that  date. 

35.  This  act  shall  not  extend  to  Scotland.  Extent  of  act 
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CONFIRMATION  OF  SALES. 

25  &  26  Victoria,  c.  108. 

An  Act  to  confirm  certain  Sales,  Exchanges,  Pcuriittons,  and 
Enfranchisements  by  Trustees  and  others. 

[7  th  Augast,  1862.] 

25  4*  26  VieU  WHEREAS  trustees  and  others,  in  the  intended  exerciae  of 
e.  106,  $.  1.  trusts  or  powers  authorizing  them  to  dispose  of  land  bv  sale^ 
exchange,  partition,  or  enfranchisement,  have  disposed  of  land 
subject  to  such  trusts  or  powers,  with  an  exception  or  reserva- 
tion of  minerals,  and  either  with  or  without  rights  and  powers 
for  or  incidental  to  the  working,  getting,  and  carrying  away  of 
such  minerals,  or  otherwise  relating  thereto,  or  have  so  disposed 
of  minerals  with  or  without  such  rights  and  powers  s^aratelj 
from  the  residue  of  the  land,  such  mode  of  disposition  not  being 
expressly  authorized  nor  forbidden  by  the  instrument  creating 
the  trust  or  power :  and  whereas  it  is  expedient  to  confirm 
such  dispositions  as  aforesaid  :  be  it  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temporal,  and  commons,  in  this  present 
parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 
Powers  of  a»]e,  1.  No  Sale,  exchange,  partition,  or  enfi*anchisemeDt  at  any 

rSid  OTi^th?  *""  *^™®  heretofore  of  land  by  any  trustee  or  other  person,  expressed 
groond  of  want  of  or  intended  to  be  made  in  exercise  of  any  trust  or  power  aulho- 
oTutropura  or'*  rizing  the  sale,  exchange,  partition,  or  enfranchisement  of  land, 
reaervjjtionof  and  uot  forbidding  the  reservation  of  minerals,  and  which  sale^ 
miMfais,     .        exchange,  partition,  or  enfranchisement  shall  have  been  made 

with  an  exception  or  reservation  of  minerals,  and  with  or  with- 
out rights  or  powers  for  or  incidental  to  the  working,  getting, 
and  carrying  away  of  such  minerals,  or  otherwise  relating 
thereto,  shall  be  invalid  on  the  ground  only  that  the  trust  or 
power  did  not  expressly  authorize  such  exception  or  reserva^oo, 
out  such  sale,  exchange,  partition,  or  enfranchisement  shall  be 
deemed  to  have  taken  effect  in  the  same  manner  as  if  the  excep- 
tion or  reservation  had  been  authorized  by  the  trust  or  power ; 
and  no  sale,  exchange,  or  parti tiotf  heretofore  made  as  afi>resaid 
of  any  minerals  separately  from  the  residue  of  the  land  subject 
to  the  trust  or  power  intended  to  have  been  exercised,  and 
either  with  or  without  such  rights  or  pow^^  as  aforesaid,  shall 
bo  invalid  on  the  ground  only  that  the  trust  or  power  did  not 
expressly  authorize  such  sale,  exchange,  or  partition,  but  such 
sale,  exchange,  or  partition  shall  be  deemed  to  have  taken  effect 
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in   tHe  same  manner  as  if  such  minerals,  rights,  and  powers  (if  25  4'  26  Viet. 

ckny)  had  been  expressly  authorized  to  be  so  dealt  with  sepa-     c,  108,  «.  1. 

ratelj  from  the  residue  of  such  land  ;  but  this  enactment  shall  Not  to  conflrm 

not  be  deemed  to  confirm  any  sale,  exchanece,  partition,  or  en-  m«8.  ^u.  de- 
fr&nchisement  already  declared  by  a  court  of  competent  juris-  jSSig. 
diction  to  be  invalid,  nor  to  confirm  or  affect  any  sale,  exchange, 
partition,  or  enfranchisement  as  to  the  validity  of  which  any 

'  suit  or  other  proceeding  is  now  pending  (a). 

(a)  Where  a  testator  devised  lands  to  tmstees  for  a  term,  and  sabject 
thereto  to  his  son  for  life  with  remainders  in  strict  settlement ;  and  gare 
the  trustees  power  to  demise  all  or  any  part  of  the  lands,  and  all  or  any 
of  the  mines  then  opened  or  thereafter  to  be  opened,  and  to  sell  all  or  any 
part  of  the  lands,  the  Master  of  the  Rolls,  on  the  anthority  of  Cholmeley 
V.  Paxton  (3  Biog.  207,  antCy  p.  716),  held,  that  under  the  power  the 
trustees  conld  not  sell  the  lands  with  a  reservation  of  the  minerals. 
(^Su^kley  V.  HoweUy  29  Beav.  546.)  In  consequence  of  this  decision  this 
act  was  passed. 

2.  And  whereas  it  is  expedient  that  trusts  and  powers  to  TnMtees  may  dis- 
dispose  of  land  by  way  of  sale,  exchange,  partition,  or  enfran-  SJuJeriuMpa- 
cbisement  should  be  extended  in  the  manner  hereinafter  ap-  »teiy,  without 

-^     the  residue,  &o. 

pearmg : 

Every  trustee  and  other  person  now  or  hereafter  to  become 
authorized  to  dispose  of  land  by  way  of  sale,  exchange,  partition, 
or  enfranchisement  may,  unless  forbidden  by  the  instrument 
creating  the  trust  or  power,  so  dispose  of  such  land  with  an 
exception  or  reservation  of  any  minerals,  and  with  or  without 
rights  and  powers  of  or  incidental  to  the  working,  getting,  or 
carrying  away  of  such  minerals,  or  may  (unless  forbidden  as 
aforesaid)  dispose  of  by  way  of  sale,  exchange,  or  partition  the 
minerals  with  or  without  such  rights  or  powers  separately  from 
the  residue  of  the  land,  and  in  either  case  without  prejudice  to 
any  future  exercise  of  the  authority  with  respect  to  the  excepted 
minerals,  or  (as  the  case  may  be)  the  undisposed-of  land ;  but  sanction  of  Court 
this  enactment  shall  not  enable  any  such  disposition  as  aforesaid  quiaiu?'^^  ^'' 
without  the  previous  sanction  of  the  Court  of  Chancery,  to  be 
obtained  on  petition  in  a  summary  way  of  the  trustee  or  other 
person  authorized  as  aforesaid,  which  sanction  once  obtained 
shall  extend  to  the  enabling  from  time  to  time  of  any  disposition 
within  this  enactment  of  any  part  or  parts  of  the  land  com- 
prised in  the  order  to  be  made  on  such  petition,  without  the 
necessity  of  any  further  or  other  application  to  the  court  (6). 

(h)  Mortgagees  are  within  this  act,  and  may  obtain  the  sanction  of  the  Mortgageei  an 
court,  authorizing  them  to  sell  under  their  power  of  sale  with  a  reservation  "'^'^^  ^«  •«*• 
of  the  mines  and  minerals,    (lie  Beaumont,  L.  B.,  12  £q.  86 ;  Me  WUkin- 
«on,  L.  R.,  18  £a.  634.) 

The  court  wilt  sanction  a  sale  of  land  reserving  the  minerals,  or  of  the 
minerals  apart  from  the  land  without  reference  to  any  particular  sale.  (^Re 
WUlfcay,  82  L.  J.,  Ch.  226;  He  Wynn,  28  L.  T.,  N.  S.  616;  8,  C.  21  W.  R. 
696.) 

Where  a  petition  is  presented  for  the  sanction  of  the  court  to  a  sale  of  Scrrioe. 
the  land  apart  from  die  minerals,  it  seems  that  the  beDcficiaries  should  be 
served  or  be  made  parties  to  the  application.    (Re  Brown,  11  W.  R.  19; 
lie  Palmer,  L.  R.,  13  Eq.  408.)    But  where  trustees,  with  a  power  of  sale 


744 


Confirmation  of  Sides, 


S6  4"  20  ^^>    exerciMftble  with  the  coosent  of  the  tenant  fm*  life,  presented  a  petitioa  fit 
c.  108|  f.  2.      leave  to  sell  the  land  and  minerals  separateW,  Mali  its,  V.-C.,  hekl  titf 

^ service  on  the  beneficiaries  entitled  in  remainder  was  unnecessary.    'Bf 

Prute,  L.  R ,  10  Eq.  A3 1;  see  I{e  WgHiif  9up.)     A  petition  by  mrvrtfrasRi 
under  the  act  need  not  be  served  on  subsequent  incombranoeraw "  (Be  Bjta- 
wufHt,h.n„  12  Eq.  86.) 
For  form  of  petition  onder  this  section,  see  Dan.  Ch.  Forms,  2190. 

Extent  of  act.  8.  This  act  shall  uot  extend  to  Ireland  or  Sootland. 


(    745    ) 


SALES  OF  REVERSIONS. 

31  Victoria,  c.  4. 

An  Act  to  amend  the  Law  relating  to  Sales  of  Reversions. 

[7th  December,  1867.] 

Whereas  it  is  expedient  to  ameDd  the  law,  as  administered  in    81  Viet,  c,  4, 
Courts  of  Equity,  with  respect  to  sales  of  reversions :  *•  1- 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  commons  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same  as  follows  : 

1.  No  purchase,  made  bona  fide  and  without  fraud  or  unfair  ^o  parchase, 
dealing,  of  any  reversionary  interest  in  real  or  personal  estate  SJSraiwuijtnl**' 
shall  hereafter  be  opened  or  set  aside  merely  on  the  ground  of  teresta  to  be  sec 
undervalue  (a).  S^S^V" 

(fl)  Before  this  act,  even  in  the  absence  of  fraad,  mere  inadequacy  of  "^^^'^^"^ 
price  was  sufficient  to  rescind  contracts  or  dealings  with  rerersioners  for 
their  reversionary  interests.  (See  notes  to  Chesterfield  v.  Janssen,  1 
White  &  Tudor,  L.  C,  Eq.  593  et  seq.)  As  to  what  were  reversionary 
interests  within  this  rule,  see  id.  607  et  seq.  Where  A.  yvas  entitled  to 
the  income  of  property,  subject  to  the  payment  of  a  life  annuity,  Lord 
Chelm^ord  held,  that  A/s  interest  was  not  a  reversionary  interest  within 
the  rule  (  Webster  v.  Cook^  L.  R.,  2  Ch.  542);  but  this  has  been  disapproved 
by  Stuart,  V.-C.    {Tyler  v.  Yates,  L.  R.,  11  Eq.  276.) 

The  jurisdiction  of  the  Court  of  Chancery  over  unconscionable  bargains 
is  not  affected  by  this  act ;  the  exception  in  the  act  as  to  unfairness  leaves 
the  settled  law  as  to  such  cases  untouched.  (^Miller  t.  Cook,  L.  B.,  10  Eq. 
641 ;  Tyler  v.  Yates,  L.  H.,  6  Ch.  665.)  The  words  of  this  section  leave 
undervalue  still  a  material  element  in  cases  in  which  it  is  not  the  sole 
equitable  ground  for  relief.  (Per  Lord  Selborne,  Earl  of  Ayle^ford  v. 
Morris,  L.  R.,  8  Ch.  490.) 

2.  The  word  ''purchase**  in  this  act  shall  include  every  interpretation  of 
kind  of  contract,   conveyance,   or  assignment   under    or   by  "piu^****®-" 
which  any  beneficial  interest  in  any  kind  of  property  may  be 
acquired. 

8.  This  act  shall  come  into  operation  on  the  first  day  of  comroencement 
January,  one  thousand  eight  hundred  and  sixty -eight,  and  shall  ^'  ^^ 
not  apply  to  any  purchase  concerning  which  any  suit  shall  be 
then  depending. 


(    T46    ) 
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PARTITION. 

31  &  32  Victoria,  c.  40. 

An  Act  to  amend  the  Law  relating  to  Partition^ 

[25th  June,  1868.] 

Br  it  cDEctcd  as  follows : 

1.  This  act  may  be  cited  as  "  The  Partition  Act,  1868.'' 

2.  In  this  act  tho  term  ^'  the  court'*  means  the  Court  of 
Chancery  in  PZngland,  the  Court  of  Cliancery  in  Ireland,  the 
I^inded  Estates  Court  in  Ireland,  and  tho  Court  of  Chanoery 
of  the  County  Palatine  of  Lancaster,  with  their  respectire 
jurisdictions. 

S.  In  a  suit  for  partition,  whei'e,  if  this  act  had  not  been 
passed,  a  decroe  for  partition  might  have  been  made  (a),  then 
if  it  appears  to  the  court  that,  by  reason  of  the  nature  of  the 
property  to  which  the  suit  relates,  or  of  the  number  of  the 
parties  interested  or  presumptively  interested  therein,  or  of  the 
absence  or  disability  of  some  of  those  parties,  or  of  any  other 
circumstance,  a  sale  of  the  property  and  a  distribution  of  the 
proceeds  would  be  more  beneficial  for  the  parties  interested 
than  a  division  of  the  property  between  or  among  them  {b\ 
the  court  may,  if  it  thinks  fit,  on  the  request  of  any  of  the 
parties  interested  (c),  and  notwithstanding  the  dissent  or  dis- 
ability of  any  others  of  them,  direct  a  sale  of  the  property 
accordingly,  and  may  give  all  necessary  or  proper  consequential 
directions  (rf). 

(a\  This  and  the  two  following  sections  only  enable  the  coart  to  decree  a 
sale  in  a  suit  for  partition,  where  if  this  act  had  not  been  passed,  a  decree 
for  partition  might  have  been  made.  Therefore,  a  bill  for  a  sale  of  property 
nuder  the  act  ought  to  pray  for  partition  as  well  as  sale.  {Teall  v.  Wattle 
L.  R.,  11  V^.  213;  Holland  y.  Ilolland,  L.  B.,  13  £q.  406;  contrth  Agtom 
Y.  Meredithy  L.  R.,  11  £q.  601.)  As  to  the  cases  whcrCi  before  the  act, 
a  decree  for  partition  would  have  been  made,  see  the  notes  to  Agar  y. 
Fairfax,  2  L.  C,  £q.  447,  4th  ed. ;  and  as  to  the  practice  in  partitioii 
snits,  see  1  Dan.  Ch.  Pr.  1019  et  seq.,  5th  ed. 

(Zr)  Tho  power  given  to  the  court  by  this  section  is  a  discretionary  one, 
(see  the  remarks  of  Lord  Ilatherley,  Peniberton  y.  Barnes^  L  R.,  6  Ch. 
693);  and  a  sale  has  been  refused  where  the  conrt  considered  that  the  proper 
order  was  for  a  partition.  (Z>trAr«  y.  Batten,  W.  N.  1870,  p.  173 ;  AUe% 
Y.  Allen,  56  Law  Times,  W.  N.  220.) 

(jo)  A  sale  instead  of  a  partition  will  be  decreed  under  this  act  on  the 
request  of  a  plaintiff  who  is  a  married  woman  {Higgs  v.  Ihrki4^  L.  R., 
1 3  ICq.  280)  or  an  infant.  (  Young  y.  Toung,  id.  175,  n.;  I^anee  v,  France, 
id.  173;  Datey  y.  Wietlitbach,  L.  R.,  16  Eq.  269.) 

(^)  Under  this  act  the  court  may  decree  partition  of  part  of  an  estate 
and  sale  of  the  rest  (^Roebuck  y.  Chadehet,  L.  R.,  8  Eq.  127) ;  and  may 
order  trustees  to  sell  an  estate  and  divide  the  purchase-money  between  the 
parties  entitled,  without  requiring  the  sale  to  take  place  in  chambers 
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iHayward  y.  SmUh,  20  L.  T.,  N.  S.  70;  W.  N.  1869,  p.  87);  and  may  direct    31  ^  82  Viet, 
tbe  sale  of  the  fee  simple  of  an  estate,  sabject  to  an  execatory  devise  over.      e,  40,  «.  8. 
( 6rove9  v.  Cdrbert,  65  Law  Times,  W.  N.  166.)  

4.  In  a  suit  for  partition,  where,  if  this  act  had  not  been  Bale  on  appiica. 
passed,  a  decree  for  partition  might  have  been  made,  then  if  the  proVrtton*of%r- 
party  or  parties  interested,  individually  or  collectively,  to  the  ties  intereBted. 
extent  of  one  moiety  or  upwards  in  the  property  to  which  the 

suit  relates,  request  the  court  to  direct  a  sale  of  the  property 
and  a  distribution  of  the  proceeds,  instead  of  a  division  of  the 
property  between  or  among  the  parties  interested,  the  court 
shall,  unless  it  sees  good  reason  to  the  contrary,  direct  a  sale  of 
the  property  accordingly,  and  give  all  necessary  or  proper  con- 
sequential directions  («). 

(tf)  Under  this  section,  where  the  parties  entitled  to  a  moietj  or  upwards  Effect  of  this  sec- 
desire  a  sale,  the  court  must  order  it,  unless  some  good  reason  is  shovtrn  to  tlon. 
the  contrary,  or  nnless  the  persons  objecting  to  a  sale  offer  to  purchase  the 
shares  of  the  parties  desiring  it,  in  which  case  the  court  has  a  discretion 
(under  sect  6)  to  authorise  them  to  do  so.    (Per  Lord  Hatherley^  Pember- 
ton  T.  Bamft,  L.  R.,  6  Ch.  694.) 

The  onus  is  thrown  on  the  person  who  says  that  the  court  ought  not  to  Good  roasoii  to 
order  a  sale  to  show  some  good  reason  whj  it  should  not  do  so:  otherwise  the  oontrary. 
the  court  is  bound  to  order  it.  (/i.  698.)  The  fact  that  the  owner  of  one 
moiety  of  an  estate  is  yearly  tenant  of  the  whole  property,  and  occupies  it 
for  the  purposes  of  his  business,  and  also  resides  thereon,  is  no  **  good 
reason"  why  a  sale  should  not  be  ordered.  (  Wilkinson  v.  Jbbemt,  L.  K., 
16  Eq.  U).  In  Zys  t.  Lys  (L.  R.,  7  Eq.  126),  Oiffard,  V.-C,  held  that 
the  defendants  had  adduced  no  sufficient  reason  against  a  sale  in  their 
affidavit  And  where  the  plaintiffs  adduced  CTidence  which  was  not  con« 
tradicted,  to  show  that  the  property  would  in  all  probability  fetch  a  much 
higher  price  if  sold  as  a  whole  than  the  allotted  parts  would  sell  for  after 
a  partition,  Lord  Hat  Iter  ley,  in  spite  of  the  strong  objection  of  the 
defendants,  ordered  a  sale  of  an  estate  comprising  a  first-class  mansion,  a 

Sark  of  300  acres,  8,000  acres  of  agricultural  land,  and  a  manor.  ( Pent' 
erten  y.  Barnet,  L.  R.,  6  Ch.  685.)  It  has  been  said  that  the  only  "  good 
reason  to  the  contrary"  is  to  show  affirroatiyely  that  there  is  no  difficulty 
in  making  an  actual  partition.    (^Be  Lanydale,  L  R.,  6  £q.  672.) 

This  section  is  retrospectire.    (Zy«  v.  Zy«,  L.  R.,  7  £q.  126.)  Section  Is  rotro- 

spcctlve. 

5.  In  a  suit  for  partition,  where,  if  this  act  had  not  been  As  to  parchnse  of 
passed,  a  decree  for  partition  might  have  been  made,  then  if  JlrfS^'IIa^^ '**' 
any  party  interested  in  the  property  to  which  the  suit  relates 

requests  the  court  to  direct  a  sale  of  the  property  and  a  distri- 
bution of  the  proceeds  instead  of  a  division  of  the  property 
between  or  among  the  parties  interested,  the  court  may,  if  it 
thinks  fit,  unless  the  other  parties  interested  in  the  property,  or 
some  of  them,  undertake  to  purchase  the  share  of  the  party 
requesting  a  sale,  direct  a  sale  of  the  property,  and  give  all 
necessary  or  proper  consequential  directions,  and  in  case  of  such 
undertaking  being  given,  the  court  may  order  a  valuation  of 
the  share  of  the  party  requesting  a  sale  in  such  manner  as  the 
court  thinks  fit,  and  may  give  all  necessary  or  proper  con- 
sequential directions  (f), 

(/)  Lord  Hatherley  considers  that  the  provisions  of  this  section  apply 
to  sales  under  both  the  8rd  ond  4th  sections.  The  court  may  think  that  a 
sale  under  tbe  8rd  or  4th  section  is  rather  hard  upon  the  paiiiei  who  are 


} 


748 

81  ^  S3  llet. 
e.  40,  r  5. 


Aatboritj  for  par^ 
tiM  InierMtad  to 


Appllcfttlon  ol 
TruBtM  AcL 

IS  h  M  Vice 
c60. 


Apptlcntloa  of 
proceeds  of  Mle. 

19  &  30  Vict. 
clSO. 


Pariiiion. 

Terr  anxions  not  to  have  a  sale  ;  and  if  they  come  forward  and  andertake 
to  boy  the  share  of  the  party  who  reqnests  a  sale,  the  court  under  this  teetxm. 
can  give  them  liberty  to  do  so.   {Pemberton  v.  Bar  net  ^  L.  li.,  6  Ch.  693L) 

6.  On  any  sale  under  this  act  the  court  may,  if  it  thinks  ^\^ 
allow  any  of  the  parties  interested  in  the  property  to  bid  at  the 
sale,  on  such  terms  as  to  nonpayment  of  deposit,  or  as  to  setting 
off  or  accounting  for  the  purchase-money  or  any  part  thereof 
instead  of  paying  the  same,  or  as  to  any  other  matters,  as  to  the 
court  seem  reasonable  {g), 

{g)  Under  special  circumstances  the  court  will  allow  the  party  baring 
the  conduct  of  the  sale  to  bid.    {Penningtcn  v.  Dalbiae,  18  W.  R.  6S4.) 

7.  Sect.  30  of  the  Trustee  Act,  1850  (A)  shall  extend  and 
apply  to  cases  where,  in  suits  for  partition,  the  court  directs  a 
sale  instead  of  a  division  of  the  property. 

(h)  Ante,]^.SQO, 

8.  Sects.  23  to  25  (both  inclusive)  of  the  act  of  the  session 
of  the  19th  and  20th  years  of  her  Majesty's  reign  (c.  120),  "  to 
facilitate  Leases  and  Sales  of  Settled  Estates,"  (t)  shall  extend 
and  apply  to  money  to  he  received  on  any  sale  effected  under 
the  authority  of  this  act  (A). 

(i)  Ante,  p.  695. 

Ik)  Where  ^he  only  persons  interested  were  an  infant  and  a  married 
woman,  WickeMf  V.-C.,  refused  to  order  purchase-money  to  he  paid  to 
trustees,  and  directed  it  to  be  paid  into  court.  ( ffi^gt  v.  Dorki4,  L.  R., 
13  £q.  280.)  And  where  the  purchase-money  had  been  paid  into  court, 
and  some  of  the  parties  interested  were  married  women  and  resident  in 
Australia,  Bacotif  V.-C,  refused  to  order  payment  out  to  trusteea.  (^Attoi^ 
v.  Meredith,  L.  R,  13  Eq.  492.) 

9.  Any  person  who,  if  this  act  had  not  been  passed,  might 
have  maintained  a  suit  for  partition,  may  maintain  such  suit 
against  any  one  or  more  of  the  parties  interested,  without 
serving  the  other  or  others  (if  any)  of  those  parties;  and  it  shall 
not  be  competent  to  any  defendant  in  the  suit  to  object  for  want 
of  parties ;  and  at  the  hearing  of  the  cause  the  court  may  direct 
such  inquiries  as  to  the  nature  of  the  property,  and  the  persons 

*  interested  therein,  and  other  matters,  as  it  thinks  necessary 
or  proper  with  a  view  to  an  order  for  partition  or  sale  being 
made  on  further  consideration  (/);  but  all  persons  who,  if  this 
net  had  not  been  passed,  would  have  been  necessary  parties  to 
the  suit,  shall  be  served  with  notice  of  the  decree  or  order  on 
the  hearing,  and  afler  such  notice  shall  he  bound  by  the  pro- 
ceedings as  if  they  had  been  originally  parties  to  the  suit,  and 
shall  be  deemed  parties  to  the  suit,  and  all  such  persons  may 
have  liberty  to  attend  the  proceedings ;  and  any  such  person 
may,  within  a  time  limited  by  general  orders,  apply  to  the  court 
to  add  to  the  decree  or  order. 

Whether  order  for  (0  Where  in  a  partition  suit  a  sale  under  this  act  was  desired,  James, 
Miio  will  be  mado  V..G.,  at  the  hearing  directed  inquiries  as  to  the  parties  interested  in  the 
at  Uio  bearing        property,  but  refused  to  make  an  order  for  sale ;  holding  that  such  an  order 

could  not  he  made  until  further  consideratioo,  whea  the  result  of  the 
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inqniries  wonld  be  known.    (Buekingham  r.  Selllch,  22  L.  T.,  N.  S.  370.)    31  ^  32  Viot. 
And  where  one  of  the  parties  interested  was  not  before  the  conrt,  although       e,  40,  t.  9. 

the  plaintiffs  who  desired  a  sale  represented  a  moiety  of  the  property,  ■ 

Stfiartf  V.-C,  directed  the  canse  to  stand  OTcr,  with  leave  to  amend  by 
adding  parties.  {Dodds  v.  Oronow,  17  W.  R.  611.)  A  decree  has  however 
been  made  at  the  hearing  by  MalinSf  V.-C,  directing  inqniries  as  to  the 
persons  interested,  and  for  a  sale  of  the  property,  if  it  should  appear  that 
all  snch  persons  were  before  the  conrt.  ( Lester  v.  A  lexander,  W.  N.  1869, 
p.  75.)  And  WickenSf  V.-C,  at  the  hearing  directed  inqniries  as  to  the 
persons  interested,  and  subject  to  its  being  shown  that  all  snch  persons 
were  before  the  court,  and  that  a  sale  was  desired  by  persons  owning 
a  moiety  at  least  of  the  property,  directed  a  sale,  and  ordered  the  proceed 
to  be  paid  into  court  (  Underjvood  v.  Stmeardson,  26  L.  T.,  N.  S.  688 ; 
20  W.  R.  668.) 

Where  persons  entitled  to  two- tenths  of  the  property  of  which  a  partition  Where  parties  tn- 
was  sought  were  not  before  the  court,  and  it  was  uncertain  whether  they  J?^*^-J"/*"'®' 
were  or  were  not  within  the  jurisdiction,  James,  V.-C,  refused  to  make  an        JanMiction. 
order  for  sale  at  the  hearing,  and  directed  an  inquiry  as  to  the  persons 
interested  in  the  property  and  their  shares  therein,  and  whether  such  per- 
sons were  out  of  the  jurisdiction.    {Silver  v.  l/dall,  L.  R.,  9  Eq.  227.) 
And  where  a  person  entitled  to  one  forty-fifth  part  of  the  estate  was  out  of 
the  jurisdiction,  and  had  not  been  served,  and  it  did  not  appear  that  any 
attempt  had  been  made  to  serve  him,  the  same  indge  (on  further  con« 
sideration)  refused  to  make  an  order  for  sale  in  his  absence.   {Hnrry  y. 
JIvrrtj,  L.  R.,  10  Eq.  846.) 

The  Master  of  the  Rolls,  however,  has  made  immediate  decrees  for  sale 
in  the  absence  of  parties  interested,  who  were  out  of  the  jurisdiction;  but 
he  has  held  that  the  decree  must  be  served  on  the  absent  party  before  the 
sale  is  proceeded  with,  and  it  seems  that  advertisement  of  the  decree  in  a 
newspaper  is  not  sufficient  service.  (^Peters  v  Bacon,  L.  R.,  8  £q.  125; 
Teall  V.  WaUSy  L.  R.,  11  Eq.  213.) 

10.  In  a  suit  for  partition  the  court  may  make  such  order  coeta  in  parutton 
as  it  thinks  just  respecting  costs  up  to  the  time  of  the  hear-  *^^ 

ing  (m). 

(m)  The  rule  as  to  costs  in  partition  suit  before  this  act  was  that  no 
costs  were  given  until  the  hearing;  and  that  the  costs  of  the  partition 
should  be  borne  by  the  parties  in  proportion  to  the  value  of  their  respective 
interests;  but  not  the  costs  of  any  subsequent  proceedings.  (1  Dan.  Ch. 
Pr.  1082,  6th  ed.)  And  in  one  case  where  a  decree  for  sale  was  made 
under  this  act,  the  Master  of  the  Rolls  ordered  each  party  to  pay  his  own 
costs  up  to  the  hearing.    {Landell  v.  Baker,  L.  R.,  6  Eq.  268.) 

It  seems,  however,  Siat  when  sales  are  directed  under  this  act  the  costs 
of  all  parties  will,  as  a  general  rule,  be  ordered  to  be  paid  out  of  the 
estate.  (Osbom  v.  O thorn,  L.  R.,  6  Eq.  338;  Miller  v.  marriott,  L.  R., 
7  Eq.  1;  Leach  v.  Westall,  17  W.  R.  813;  Simpson  v.  Ritchie,  21  W.  R. 
666.)  And  see  Cannon  v.  Johnson  (L.  R.,  11  £q.  90),  where  the  Master 
of  the  Rolls  held,  that  in  the  absence  of  special  circumstances  the  entire 
costs  of  a  partition  suit  should  be  borne  by  the  parties  in  proportion  to 
their  interests  as  declared  by  the  decree. 

11.  Sections  nine,  ten,  and  eleven  of  "  The  Chancery  Amend-  -^^  'JJJJ^*  ^ 
ment  Act,  1858,"  relative  to  the  making  of  general  orders,  shall  ^t.^"      " 
have  effect  as  if  they  were  repeated  in  this  act,  and  in  terms  *i  *  ^  v*^ 
made  applicable  to  the  purposes  thereof  (n). 

(«)  Sects.  9—11  of  21  &  22  Vict.  c.  27,  are  as  follows:— 

9.  The  Lord  Chancellor  of  Ireland,  with  the  advice  and  assistance  of  the  Lord  Chancellor, 
Master  of  the  Rolls  and  the  Lord  Justice  of  Appeal  in  Ireland,  or  either  of  &c.  in  Ireland 
them,  may  and  they  are  hereby  required  from  time  to  time  to  make  general  JJ?LS5eduielSd 
rules  and  orders  for  carrying  the  purposes  of  this  act  into  effect  as  reganls  for  ragnlatlng 
the  Court  of  Chancery  in  Ireland,  and  for  regulating  the  times  and  forms  fee*. 
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SI  ^  82  Viei,  and  |Dod6  of  procedure,  and  genenUj  tbe  pracdoe  of  the  said  oovrt  is 
0.  40,  «.  1 1.     respect  of  the  matters  to  which  this  act  relates*  and  for  regnlatini;  tl^  fees 

• ana  allowances  to  all  officers  of  the  said  coart  and  solicitors  thereof  in 

respect  to  such  matters,  and  so  far  as  may  be  fonnd  expedient  for  alteriiig 
the  eoorae  of  proceeding  hereinbefore  prescribed  in  respect  to  the  mattesn 
to  which  this  act  relates  or  anj  of  them;  and  snch  rules  and  orders  mmy 
from  time  to  time  be  rescinded  or  altered  bj  the  like  anthority,  and  aU 
snch  rules  and  orders  shall  take  effect  as  genenl  orders  of  the  said  eomt. 
R«ctioQS  1, 9, 8. 4,       10.  Sections  1,  2,  3,  4,  5,  6  and  7  of  this  act  shall  extend  to,  and  all  the 
ft,  6  And  7  of  thi«    powers  therein  contained  may  be  exercised  by,  the  Court  of  Chancery  of  the 
nNirt  ^omn^iy  <^">i^y  palatine  of  Lancaster  within  the  junsdictioB  of  the  said  court;  and 
of  county  i«utiue  the  Chancellor  of  the  duchy  and  county  palatine  of  Lancaster,  with  the 
of  ijuicMtcr.  advice  and  assistance  of  the  Lords  Justices  of  the  Court  of  Appeal  in 

the  High  Court  of  Chancery,  or  one  of  them,  and  of  the  Vice-Chaiioellor 

of  the  county  palatine,  may  and  they  are  hereby  required  from  time  to 

time  to  make  such  general  rules  and  orders  as  may  be  necessary  for 

assimilating  the  proc^ure  and  practice  of  the  palatine  court  in  respect  of 

tbe  matters  aforesaid  to  those  of  the  High  Court  of  Chancery,  and  for 

regulating  the  fees  and  allowances  in  respect  thereol 

Lord  ChMMwiior,         1 1.  The  Lord  Chancellor,  with  the  advice  and  aasistance  of  the  Master  al 

Uc.  may  make        (he  Rolls,  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery,  and  the 

dure  and  fOT^rara-  Vice-ChBuceUorB,or  any  threeof  them,may  and  they  are  hereby  required  from 

lating  Zees.  time  to  time  to  make  general  rules  and  orders  for  carrying  the  purposes  of  this 

act  into  effect,  and  for  regulating  the  times  and  form  and  mode  of  proce- 
dure, and  generally  the  practice  of  the  said  court,  in  respect  of  the  matters 
to  which  this  act  relates,  and  for  regulating  the  fees  and  allowances  to  all 
officers  of  the  said  court  and  solicitors  thereof  in  respect  to  such  matters, 
and  BO  far  as  maybe  found  expedient  for  altering  the  course  of  proceeding 
hereinbefore  prescribed  in  respect  to  the  matters  to  which  this  act  relates, 
or  any  of  them,  and  snch  rules  and  orders  may  from  time  to  time  be 
rescinded  or  altered  by  the  like  authority,  and  all  such  mlea  and  ordeif 
shall  take  effect  as  general  orders  of  the  said  court 

Jurisdiction  of  12.  In  England  the  county  courts  shall  have  and  exercise 

wijrt"ti«f ^^""^  *"  the  like  power  and  authority  as  the  Court  of  Chancery  in  suits 
28^39  Vict.  ^^^  partition  (including  the  power  and  authority  conferred  by 
«•  99.  this  act)  in  any  case  where  the  property  to  which  the  suit 

relates  does  not  exceed  in  value  the  sum  of  five  hundred  pounds, 
and  the  same  shall  be  had  and  exercised  in  like  manner  and 
subject  to  the  like  provisions  as  the  power  and  authority  con- 
ferred by  section  one  of  "  The  County  Courts  Act,  1865." 
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Forms  for  use  on  the  Acknoroledgment  of  Deeds  by 

Married  Women. 


Memorandum  to  he  indorsed  on,  or  written  at  the  Foot,  or  in  the 

Margin  of  the  Deed, 

This  deed,  marked  B.  [or  some  other  letter  or  marh\  waa  this  day 
produced  before  us,  and  acknowledged  by  [christian  and  surname  of 
married  tooman]  therein  named,  to  be  her  act  and  deed ;  previous  to 
which  acknowledgment  the  said  [name  of  married  woman"]  was  ex- 
amined by  us,  separately  and  apart  from  [name  of  husband],  her 
husband,  touching  her  knowledge  of  the  contents  of  the  said  deed, 
and  her  consent  thereto,  and  declared  the  same  to  be  freely  and 

voluntarily  executed  by  her.    Witness  our  hands,  this aay  of 

,  18—. 

[Signatures  of  two  Commissioners.']  (I). 


Where  Achnowledgmeni  relates  to  two  or  more  Married  Women. 

This  deed  marked  A.  [or  some  other  letter  or  mark],  was  this  day 
produced  before  us,  and  acknowledged  by  ^christian  and  surnames  of 
married  women]  therein  named,  to  be  their  several  acts  and  deeds ; 
previous  to  which  acknowledgments  the  said  [names  as  above]  were 
examined  by  us  separately  and  apart  from  their  respective  husbands 
touching  their  knowledge  of  the  contents  of  the  said  deed,  and  their 
consent  thereto,  and  each  of  them  declared  the  same  to  be  freely  and 
voluntarily  executed  by  her.  Dated  the  ^-^  day  of  — ,  one  thou- 
sand eight  hundred  and  — -^. 

[Signatures  of  two  Commissioners.]  '(I)- 

(/)  As  to  the  acknowledgment  of  deeds  by  married  women,  see  3  &  4 
Will.  4,  c.  74,  s.  79,  ante,  p.  882 ;  and  as  to  the  above  memorandum,  see 
8  &  4  Will.  4,  c.  74,  s.  84,  ante,  p.  387. 


Certijieate  of  two  of  the  perpetual  Commissioners,  of  having  taken  the 
A  cknowledgment  of  one  Atarried  Woman^  to  be  written  or  engrossed  on 
a  separate  piece  of  Parchme^ 

These  are  to  certify  that  on  the day  of  January,  18 — ,  before 

us,  A.  fi.  and  C.  D.,  two  of  the  perpetual  commissioners  appointed 
for  the  county  of  —  for  taking  the  acknowledgments  of  deeds  by 
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married  women,  pnrtaant  to  in  act  passed  in  the  fourth  year  of  the 
reign  of  his  late  Majesty  Ring  William  the  Fourth,  intituled  ^  An 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the  SabstitB- 

lion  of  more  simple  Modes  of  Assurance,"  appeared  personally, , 

the  wife  of  — t  and  produced  a  certain  indenture  marked  B^  bear- 
ing date  the day  of  ^— ,  18 — ,  and  made  between  [iiwcrf  namet 

of  parties^  and  acknowledged  the  same  to  be  her  act  and  deed;  and 
we  do  hereby  certify  that  the  said  — —  was,  at  the  time  of  her  acknow- 
ledging the  said  deed,  of  full  age  and  competent  iinderstanding,  and 
that  she  was  examined  by  us,  apart  from  her  husband,  touching  her 
knowledge  of  the  contents  of  tne  said  deed,  and  that  she  freely  and 
voluntarily  consented  to  the  same. 

\Signature9  of  the  two  Oommissionen.^  (m). 


Certificate  relating  to  three  Married  Women. 

These  are  to  certify  that  on  the  ^—  day  of ,  in  the  year  one 

thousand  eight  hundred  — ^,  before  us  \name8  of  two  commisdonen^ 

two  of  the  perpetual  commissioners  appointed  for  the  county  of 

for  taking  the  acknowledgments  of  deeds  by  married  women,  pursuant 
to  an  act  passed  in  the  fourth  year  of  the  reign  of  his  late  Mi^esty 
King  William  the  Fourth,  intituled  "An  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple  Modes 
of  Assurance,*'  appeared  personally  Mary,  the  wife  of  John  Jones, 
Ellen,  the  wife  of  Edward  Ellis,  and  Aiine,  the  wife  of  Arthur  Arms, 
and  produced  a  certain  indenture  of  release,  marked  A,  bearing  date 

the  — ~  day  of ,  one  thousand  eight  hundred  and ,  and  made 

between  the .  said  John  Jones  and  Mary  his  wife,  Edward  Ellis  and 
Ellen  his  wife,  and  Arthur  Arms  and  Anne  his  wife  of  the  first  part, 
the  said  John  Jones  of  the  second  part,  and  Luke  Lee  of  the  third 
pai*t,  and  each  of  them  acknowledged  the  same  to  be  her  act  and 
deed.  And  we  do  hereby  certify  that  each  of  them  the  said  Mary 
Jones,  Ellen  Ellis,  and  Anne  Arms,  was  at  the  time  of  her  acknow- 
ledging the  said  deed  of  full  age  and  competent  understanding,  and 
that  each  of  them  was  examined  by  us  apart  from  her  husband, 
touching  her  knowledge  of  the  contents  of  the  said  deed,  and  that 
each  of  them  freely  and  voluntarily  consented  to  the  same. 

[Signed  by  the  two  Commissioners.^  (m). 

(m)  In  filling  up  the  certificate  of  acknowledgment,  the  names  only  of 
the  parties  to  the  deed  should  be  set  out 

All  alterations,  interlineations  or  erasures,  in  the  certificate  must  have 
the  initials  of  the  commissioner  or  of  the  clerk  to  Uie  Judge  before  whom 
the  acknowledgment  is  taken  set  opposite  thereto. 

The  commissioners  cannot  take  acknowledgments  out  of  the  county,  city, 
town  or  division  for  which  they  are  appointed ;  and  notwithstanding  their 
being  appointed  for  more  than  one  county,  &c.,  they  should  be  described  in 
the  certificate  as  appointed  only  for  the  particular  county,  city,  town  or 
division  in  which  the  acknowledgment  is  taken. 

As  to  the  commissioners,  see  further  3  &  4  Will.  4,  C..74,  s.  81,  atde, 
p.  384  et  seq. ;  and  as  to  the  above  certificate,  see  3  &  4  Will.  4,  c.  74, 
B.  84,  and  the  cases  quoted,  ante^  p.  388. 
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Forms  of  Affidavits. 


No.  1. 


.^jffidamt  verifying  ihe  Certificate  of  Acknowledgment,  to  be  made  hy 
an  Attorney,  token  the  Acknowledgment  is  taken  before  a  Judge, 

Xj^  the  Common  Pleas. 

I ,  of ,  in  the of ,  gentleman,  one  of  the  attorneys 

of*  the  court  of ,  at  Westminster,  make  oath  and  say — 

1.  That  I  know ,  the  wife  of ,  in  the  certificate  hereunto 

annexed  mentioned,  and  that  the  acknowledgment  therein  mentioned 

-was  made  by  the  said ,  and  the  certificate  signed  by  the  judge 

in  the  sdd  certificate  mentioned,  on  the  day  and  year  therein  men- 
tioned, at ,  in  the of        ■,  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment  the  said  

-was  of  full  age  and  competent  understanding,  and  knew  the  said 

•  acknowledgment  was  intended  to  pass  her  estate  in  the  premises 
respecting  which  such  acknowledgment  was  made. 

3.  That  previous  to  the  said making  the  said  acknowledgment,  where  a  proyiekm 

I  inquired  of  her  the  said ,  whether  sne  intended  to  give  up  her  to  to  i»  "Mde. 

interest  in  the  estate —  in  respect  of  which  such  admowledgment  was 

taken,  without  having  any  provision  made  for  her  in  lieu  of  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate  ~;  and  that  in  answer  to  such  inquiry  the  said declared 

that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  said  estate — . 

4«  That  before  the  said  acknowledgment  was  so  taken,  I  was 
.  satisfied  and  do  now  verily  believe  that  such  provision  has  been 

made  by ,  and  that  such has  been  produced  to  the  said 

judge. 

[3.  That  previous  to  the  said making  the  said  acknowledg-  wh«re  no  provi- 

ment,  I  inquired  of  her  the  said ,  whether  she  intended  to  give  »iontetobemade. 

up  her  interest  in  the  estate  ~  in  respect  of  which  such  acknowledg- 
ment was  taken,  without  having  any  provision  made  for  her  in  lieu  of 
or  in  return  for,  or  in  consequence  of  her  so  giving  up  her  interest 

in  such  estate — ;  and  that  in  answer  to  such  mquiry  the  said 

declared  that  she  did  intend  to  give  up  her  interest  m  the  said  estate — 
without  having  any  provision  made  for  her  in  lieu  of  or  in  return  for 
or  in  consequence  of  her  so  giving  up  such  her  interest,  of  which 

declaration  of  the  said I  have  no  reason  to  doubt  the  truth,  and 

I  verily  believe  the  same  to  be  true.] 

5.  That  it  appears  by  the  deed  acknowledged  by  the  said , 

that  the  premises  wherem  she  is  stated  to  be  interested  are  described 
to  be  in  the of ,  in  the of  — . 

Sworn,  &c.(n). 

(n)  The  verifying  affidavits  should  be  sworn  on  parchment  (Maoqneen 
on  Husband  and  Wife,  App.  I.  pp.  5,  21,  Ist  ed.)  AU  alterations  in  the 
affidavit  must  hare  the  initials  of  the  commissioner  or  of  the  clerk  to  the 
judge  before  whom  the  affidavit  is  sworn  set  opposite  thereto.  No  stamp 
18  required  on  these  affidavits  (33  &  34  Vict.  c.  97,  s.  3). 

Wnere  neither  a  conmiissioner  nor  an  attorney  can  depose  to  his  ''know- 
ledge of  the  party  making  the  acknowledgment,  and  her  bein^  of  fall  age," 
tbcie  facts  may  be  deposed  to  by  a  third  party.  (Keg.  Gen.  Tnn.  T.  1834, 1., 
ante,  p.  403,  vide  Forms  2, 6  &  7.) 

8.  3  C 
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Ai  to  the  penoiis  before  whom  the  affidaTit  maj  be  swoni,  and  fhe  chb 
in  which  a  notarial  certificate  ia  neoeaiaiy,  aee  the  note  to  3  ft  4  WiD.  i, 
c  74,  8.  86,  ante,  p.  391.  A  form  of  notarial  certificate  is  giTen  p.  7&Kf^ 

See  farther,  as  to  the  pnu;tice  in  taking  the  acknowledgmenti  of  mind 
women,  the  notes  to  3  &  4  Will.  4,c  74,88. 79—91,  ania^p.  88^ and  theorio 
ci  the  Court  of  Common  Pleas  made  in  pnnnanee  of  that  act,  oat?,  p.  ^ 
See  also  Maoqneen  on  Husband  and  Wile,  App.  L,  Ist  ed.;  Graj^  Oootrr 
Atton^j'k  Practice,  31 1  et  $eq^  7th  ed. 


No.  2. 

JakU  Affidavit  ver^ying  the  Certificate  of  Acknowiedgmeni  to  he 
by  a  TkM  Party  (either  an  Attorney  or  not)  and  by  an  Attom^ 
whm  the  Acknowledgment  U  taken  btfore  a  Judge. 

In  the  Common  Pleas. 

We ,  of ,  in  the of  -- — ,  and of in  the  — 

of J  gentleman,  one  of  the  attomies  of  the  court  of at  West- 
minster, severally  make  oath  and  say— 

1.  And  first  I ,  for  myself  say :— That  I  know  — ,  the  v% 

of  — ,  in  the  certificate  hereunto  annexed  mentioned,  and  that  it 
the  time  of  making  the  acknowledgment  in  the  said  cerUficate  ma- 
tioned  the  said was  of  fiill  age. 

2.  And  I ,  for  myself  say : — That  the  acknowledgment  in  tb 

said  certificate  mentioned  was  made  by  the  said ,  and  the  certifi- 
cate signed  by  the  jud^e  in  the  said  certificate  mentioned,  on  the  d^ 
and  year  therein  mentioned,  at ,  in  the of  ,  in  my  pre- 
sence. 

3.  That  at  the  time  of  making  such  acknowledgment  the  said  — 
was  of  competent  understanding,  and  knew  the  said  acknowledgmeot 
was  intended  to  pass  her  estate  in  the  premises  respecting  which  saeh 
acknowledgment  was  made. 

wh«i«  a  ptotMoo      4.  That  previous  to  the  said  —  making  the  siud  acknowledg- 

!•  to  be  iiMde.        meut,  I  inquired  of  her  the  said ,  whether  she  intended  to  give  up 

her  interest  in  the  estate^-  in  respect  of  which  such  acknowledgmeBt 
was  taken,  without  having  any  provision  made  for  her  in  lieu  (t£y  or 
in  return  for,  or  in  consequence  of  her  so  ^ving  up  her  interest  in 
such  estate — ;  and  that  in  answer  to  such  mquiry  toe  said de- 
clared that  a  provision  was  to  be  made  for  her  in  consequence  of  her 
giving  up  such  her  interest  in  the  said  estate — . 

5.  That  before  the  said  acknowledgment  was  so  taken,  I  was  satisfied 
and  do  now  verily  believe  that  such  provision  has  been  made  by  — ^ 
and  that  such has  been  produced  to  the  said  judge. 

When  no  pro-  [4.  That  previous  to  the  said making  the  said  acknowledg- 

TWon  la  to  be        meut,  I  inquired  of  her  the  said ,  whether  she  intended  to  eivc  up 

her  interest  in  the  estate—  in  respect  of  which  such  acknowledgmeot 
was  taJcen,  without  having  any  provision  made  for  her  in  lieu  ofj  or 
in  return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  neh 
estate — ;  and  that  in  answer  to  such  inquiry  the  sud  ■  dedsrad 
that  she  did  intend  to  give  up  her  interest  in  tiie  said  estate —  witihoot 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  such  her  interest,  of  which  declara- 
tion 0?  the  said 1  have  no  reason  to  doubt  the  truth,  and  I  verily 

believe  the  same  to  be  true.] 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said 
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tihat  the  premises  wherein  she  is  stated  to  be  interested,  are  described 
to  be  in  the of ,  in  the of . 

(o)  See  note,  trnte^  p.  753. 


No.  3. 

Affidavit  verifying  the  CerUficate  of  Acknovoledgment  to  he  made  by 
&>ecial  Oommiasioner  where  only  one  Married  Woman  makes  an 
Acknowledgment. 

In  thb  Common  Pleas. 

I ,  of ,  in  the of ,  one  of  the  commissioners 

mentioned  in  the  certificate  hereunto  annexed,  make  oath  and  say — 

1.  That  I  know ,  the  wife  of ,  in  the  said  certificate  men- 
tioned, and  that  the  acknowledgment  therein  mentioned  was  made  hj 

the  said ,  and  the  certificate  signed  by  me,  and ,  of ,  in 

the of ,  the  other  commissioner  m  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at ,  in  the 

of—,  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment  the  said 

-was  of  fiill  age  and  competent  understanding,  and  knew  the  said  ac- 
knowledgment was  intended  to  pass  her  estate  in  the  premises  respect-  «  imert  one  of 
ing  which  such  acknowledgment  was  made.  ^^  aitemaUTes 

3.  That*  — *,  not  in  any  manner  interested  in  the  transaction  thebertofmy  ^ 
giving  occasion  for  such  acknowledgment,  or  concerned  therein  as  knowledge  and 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  SS^othw^oom^  ~' 
agent,  so  interested  or  concerned.  mi«ioner,  la.** 

4.  That  previous  to  the  said making  the  said  acknowledgment,  where  a  proTision 

I  inquired  of  her,  the  said ,  whether  she  intended  to  give  up  her  ^  to  be  made. 

interest  in  the  estate —  in  respect  of  which  such  acknowledgment  was 

taken,  without  having  any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate — ;  and  that  in  answer  to  such  in<}uiry  the  said ,  declared 

that  a  provision  was  to  be  made  for  her  m  consequence  of  her  giving 
op  such  her  interest  in  the  said  estate—. 

5.  That  before  the  said  acknowledgment  was  so  taken  I  was  satisfied 

and  do  now  verily  believe  that  such  provision  has  been  made  by , 

and  that  such has  been  produced  to  me  and  the  said ,  the 

other  commissioner. 

[4.  That  previous  to  the  said makine  the  said  acknowledgment,  where  no  pro- 

1  inquired  of  her,  the  said ,  whether  she  intended  to  give  up  her  ^J?°  ^^^ 

interest  in  the  estate —  in  respect  of  which  such  acknowledgment  was       ^ 
taken,  without  having  any  provision  made  for  her  in  lieu  of^  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate — ;  and  that  in  answer  to  such  inquiry  the  said declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  such  her  interest,  of  which  declara- 
tion of  the  said .  I  have  no  reason  to  doubt  the  truth,  and  I  verily 

believe  the  same  to  be  true.1 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said ,  that 

the  premises  wherein  sue  is  stated  to  be  interestea  are  described  to  be 
in  the of ,  in  the of . 

Sworn,  Ac.  (p). 

ip)  See  note,  ante,  p.  753. 
3c2 
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*  IntertoMoC 
Umm  alteniAUTW 
—••  I  Mn,"  or**  to 
tlie  b«6t  of  017 
knowledffe  And 
belief,  the  nld  — , 
the  other  oooft* 
mlMlooer,  If.** 

Where  a  proTUIon 
Is  to  be  niMle  for 
each. 


Where  no  pit>* 
tUIod  to  to  be 
nude  for  either. 


Appendix, 

No.  4. 

verging  ike  Ceriificaie  of  AeknowUdgmeni^  to  he 
a  Special  ihmtniteUmer  when  more  than  one  Married  Wt 

ActoMwledgmenL 

In  the  Common  Pleas. 


of 


in  the 


of 


one  of  ibe 


sionen  mentioned  in  the  certificate  hereunto  annexed,  make  oatbsi 
say — 

1.  That  I  know  — ,  the  wife  of j  and  — ,  the  wife  of—, 

respectively  in  the  said  certificate  mentioned,  and  that  the 
ledement  therein  mentioned  was  made  by  each  of  tiiem  the  said 

and ,  and  the  certificate  signed  by  me,  and ,  of ,ti« 

oUier  commissioner  in  the  said  certificate  mentioned,  on  the  day  sad 

year  therein  mentioned,  at  ,  in  the of ,  in  mj 

presence. 

2.  That  at  the  time  of  making  sach  acknowledgment  each  of  thea, 

the  said ,  and ,  was  of  full  age  and  competent  nnderstandia^ 

and  knew  the  said  acknowledgment  was  intended  to  pass  her  estile 
in  thepremises  respecting  which  such  acknowledgment  was  made. 

3.  Tnat  ^ ,  not  in  any  manner  interested  in  the  transaction  gi^Bg 

occasion  for  such  acknowledgment,  or  concerned  therein  as  attoraej, 
solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent, » 
interested  or  concerned  (9). 

4.  That  previous  to  the  said ,  and ,  severally  making  the 

said  acknowledgment,  I  inquired  of  each  of  them,  the  said ,  aai 

^-^,  whether  she  intended  to  give  up  her  interest  in  the  estate— in 
respect  of  which  such  acknowledgment  was  taken,  without  having  aaf 
provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequeiiee 
of  her  so  giving  up  her  interest  in  such  estate—;  and  that  in  answer 

to  such  inquiiy  each  of  them,  the  said ,  and ,  declared  tlot 

a  provision  was  to  be  made  for  her  in  consequence  of  her  giving  vp 
such  her  interest  in  the  said  estate—. 

5.  That  before  the  acknowledgment  of  either  of  them  was  so  takes 
I  was  satisfied,  and  do  now  verily  believe,  that  such  provision  has  beea 

made  by ,  and  that  such has  been  produced  to  me,  and  the 

said ,the  other  commissioner. 

g[.  That  previous  to  the  said ,  and ,  severally  making  the 
acknowledgment,  I  inauired  of  each  of  them,  the  said  ^  and 

,  whether  she  intendea  to  give  up  her  interest  in  the  estate —  in 

respect  of  which  such  acknowledgment  was  taken,  without  faavisg 
any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  come- 
quence  of  her  so  giving  up  her  interest  in  such  estate — ;  and  that  ia 

answer  to  such  inquiry  each  of  them,  the  said ,  and ^  declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  such  her  interest,  of  which  dedan- 

tion  of  each  of  them,  ttie  said ,  and ,  I  have  no  reason  to 

doubt  the  truth,  and  I  verily  believe  the  same  to  be  true.^ 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said ,  ind 

,  that  the  premises  wherein  each  of  them  is  stated  to  be  interested, 

are  described  to  be  in  the  — ^  of ,  in  the of . 

Sworn,  &c.  (r). 

(q)  As  to  whether  an  affidavit  made  by  an  interested  party  as  commis- 
sioner is  sufficient,  see  JRe  Soholfield,  8  Bing.  K.  C.  293;  JBx  parte  Men- 
hennett,  L.  R.,  6  C.  P.  16,  amte,  p.  402. 

(r)  See  note,  ante,  p,  768. 
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No.  5. 

^ffidaoU  verifying  the  Certificate  of  Acknowledgment^  to  be  made  by 
aai  AWymeg  (no<  being  a  Oommissionerj  taking  the  Achnowledg' 
tnerU). 

Xm  the  Gommon  Pleas. 

I ,  of ,  in  the  county  of  — ,  gentleman,  one  of  the  at- 

'ftomeys  of  the  Court  of  ■,  make  oath  and  say — 

1.  That  I  know ,  the  wife  of ,  in  the  certificate  hereunto 

sumexed  mentioned,  and  that  the  acknowledgment  therein  mentioned 

"was  made  by  the  said ,  and  the  certificate  signed  by ,  of , 

^ntleman,  and ,  of  -—^^,  gentleman,  the  commissioners  in  the 

said  certificate  mentioned,  on  the  day  and  year  therein  mentioned,  at 
,  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment,  the  said 

-WSLB  of  full  age  and  competent  understanding,  and  knew  the  said  ac- 
knowledgment was  intented  to  pass  her  estate  in  the  premises  respect- 
ing which  such  acknowledgment  was  made. 

3.  That  to  the  best  of  my  knowledge  and  belief,  the  said ,  one 

of  the  said  commissioners,  is  not  in  any  manner  interested  in  the 
transaction  giving  occasion  for  such  acluiowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent,  so  interested  or  concerned. 

4.  That  previous  to  the  said making  the  said  acknowledgment,  where  no  pro- 

I  inquired  of  the  said  —  whether  she  intended  to  give  up  her  interest  ^Jj^  la  to  be 
in  the  estate —  in  respect  of  which  such  acknowledgment  was  taken, 

'    without  having  any  provision  made  for  her  in  lieu  of,  or  in  return 
for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate—;  and  that  in  answer  to  such  inquiry  the  said declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  suchjier  interest,  of  which  declara- 
tion of  the  said 1  have  no  reason  to  doubt  the  truth,  and  I  verily 

believe  the  same  to  be  true. 

[4.  That  previous  to  the  S2ud making  the  said  acknowledgment,  where  a  proyMon 

I  inquired  of  her,  the  said ,  whether  she  intended  to  give  up  her  *«  *<>  be  made. 

interest  in  the  estate—  in  respect  of  which  such  acknowledgment  was 
taken,  without  having  any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  Interest  in  such 

estate — ;  and  that  in  answer  to  such  inquiry  the  said declared 

that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  sud  estate — . 

5.  That  before  the  said  acknowledgment  was  so  taken,  I  was  satis- 
fied, and  do  now  verily  believe,  that  such  provision  has  been  made  by 
,  and  that  such has  been  produced  to  the  said  commis- 
sioners.] 

5.  That  it  appears  by  the  deed  acknowledged  by  the  said ,  that 

the  premises  wherein  she  is  stated  to  be  interested,  are  described  to 
be  in ,  in  the  county  of . 

Swoin,  &c.  («). 

(«)  See  note,  ante,  p.  753. 
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No.  6. 

Joint  AMdcmt  verifying  the  Cer^fieaU  of  Aeknovoledgmad^  to  k 
made  by  a  Third  Party  (either  an  Attorney  or  not)^  and  by  a  Cba- 
missioner  when  more  than  one  Married  Woman  fnaieee  AdMmUt 
ment. 


«  loMtt  one  ol 
theie  altematiTW 
— "  I  am."  or**  to 
tbe  best  of  mj 
knowledge  end 
beUef ,  the  eeld 
— ,  tlie  other  com* 
miMloner,  le.** 

Where  no  pn>- 
vMon  Is  made  for 
either. 


In  the  Ck)MMON  Pleas. 
We ,  of ,  in  the 


of 


and 


of 


.,iD& 


of  — -,  gentleman,  one  of  the  attorneys  of  the  Court  of — 
and  one  of  the  commissionera  mentioned  in  the  certificate  heremitB 
annexed,  severally  make  oath  and  say — 

1.  And  first  I, ,  for  nyself  say : — ^That  I  know ,  ^  «* 

of ,  and ,  the  wife  or ,  respectively  in  the  said  certified 

mentioned,  and  that  at  the  time  of  making  tne  acknowledgment  is 

the  said  certificate  mentioned,  each  of  them  the  said ,  and  — - 

was  of  full  age.  , 

2.  And  I, ,  for  myself  say :— That  the  acknowledgment  m  tbe 

said  certificate  mentioned  was  made  by  each  of  them  the  said  ---> 

and ,  and  the  certificate  signed  by  me  and ,  of  — ^, «  ^ 

of ,  gentieman,  the  other  commissioner  in  the  said  eex^ 

cate  mentioned,  on  the  day  and  year  therein  mentioned,  at  • — ^i  ^ 
the of ,  in  my  presence. 

3.  That  at  the  time  of  making  such  acknowledgment^  each  of  tw 

the  siud ,  and ,  was  of  competent  understanding,^  snd  kne* 

the  said  acknowledgment  was  intended  to  pass  her  estate  in  the  pfv- 
mises  respecting  which  such  acknowledgment  was  made. 

4.  That* ,  not  in  any  manner  interested  in  the  tnuMCtHJn 

giving  occasion  for  such  acknowledgment,  or  concerned  thereis  if 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  tf 
agent,  so  interested  op  concerned. 

6.  That  previous  to  the  siud ,  and ,  making  the  tvA  ic- 

knowledgment,  I  inouired  of  each  of  them  the  said  — ,  ?°^!^ 
whether  she  intended  to  give  up  her  interest  in  the  estate —  in  reepeo 
of  which  such  acknowledgment  was  taken,  without  having  any  ^f^ 
sion  made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  ofbff 
so  giving  up  her  interest  in  such  estate — ;  and  that  in  answer  to  s^ 

inquirjr  each  of  them  the  said ,  and ,  declared  that  she  <W 

intend  to  give  up  her  interest  in  the  said  estate  ~  without  having  9S! 


provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  ^^^^^P^ 
of  her  so  giving  up  such  her  interest,  of  which  declaration  of  the  o» 

— ,  and respectively,  I  have  n 

I  verily  believe  the  same  to  be  true. 


and respectively,  I  have  no  reason  to  doubt  the  tnitn,*** 


6.  That  it  appears  by  the  deed  acknowledged  by  the  said  ■ — 1 5 
— ,  that  the  premises  wherein  each  of  them  is  stated  to  be  interes*" 

are  described  to  be  in  the  — ^  of ,  in  the of- — •• 

Sworn,  &c.  (t). 


it)  See  note,  ante,  p.  763. 


■^f^ 
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No.  7. 

nToint  Affidatnt  verifying  the  CerHJicaie  of  Achnowledgmmt^  to  he 
nuxde  by  a  Third  Party  {either  an  Attorney  or  not)^  and  by  an 
Attorney  (not  being  a  Commissioner  taking  the  AchnowUdgmenC^, 

In  the  Common  Pleab. 

"We ,  of ,  and  ^^,  of  ^^,  one  of  the  attomeyB  of  the 

Court  of ,  seyerally  make  oath  and  say — 

1.  And  first  I, ,  for  myself  say : — That  I  know ,  the  wife 

of ,  in  the  certificate  hereunto  annexed  mentioned,  and  that  at 

the  time  of  making  the  acknowledgment  therein  mentioned,  the  said 
was  of  full  age. 

2.  And  I, ,  for  myself  say : — That  the  acknowledgment  in  the 

said  certificate  mentioned  was  made  by  the  said ,  and  the  cer- 
tificate signed  by  — ^,  of ,  and  — ,  of  — ,  the  commissioners 

in  the  said  certificate  mentioned,  on  the  day  and  year  therein  men- 
tioned, at ,  in  my  presence. 

3.  That  at  the  time  of  making  such  acknowledgment  the  said 

was  of  competent  understanding,  and  knew  the  said  acknowledg- 
ment was  intended  to  pass  her  estate  in  the  premises  respecting  which 
such  acknowledgment  was  made. 

4.  That  to  the  best  of  my  knowledge  and  belief  the  said  , 

one  of  the  said  commissioners,  is  not  in  any  manner  interested  in  the 
transaction  giving  occasion  for  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent,  so  interested  or  concerned. 

5.  That  previous  to  the  said  makine  the  said  acknowledg-  wberenopro- 

ment,  I  inquired  of  the  said  —  whether  she  intended  to  give  up  ▼*•*<>*»  ^  n***- 
her  interest  in  the  estate —  in  respect  of  which  such  acknowledg- 
ment was  taken,  without  having  any  provision  made  for  her  in  lieu 

of,  or  in  return  tor,  or  in  consequence  of  her  so  giving  up  her  inte- 
rest in  such  estate—;  and  that  in  answer  to  such  inquiry  the  said 

declared  tiiat  she  did  intend  to  give  up  her  interest  in  the  said 

estate —  without  having  any  provision  made  for  her  in  lieu  of,  or  in 
return  for.  or  in  consequence  of  her  so  giving  up  such  her  interest, 

of  which  declaration  of  the  said I  have  no  reason  to  doubt  the 

truth,  and  I  verily  believe  the  same  to  be  true. 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said  — — , 
that  the  premises  wherein  she  is  stated  to  be  interested  are  described 
to  be  in ,  in  the  county  of . 

Sworn,  &c.  (u). 


(«)  See  note,  ante^  p.  763. 
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No.  8. 
Form  of  Notarial  Cert^eaU  (x). 

I  — ,  notary  public,  of  lawful  anthority  admitted  and  gwca. 

dwelling  at  — ,  hbkbby  cbrtify  that ^  of ^  cm  the  — 

day  of ,  one  thousand  eight  hundred  and ,  was  sworn  is  i^ 

presence  at  ^^,  to  the  traUi  of  the  affidavit  hereunto  annexed,  h 

and  before :  And  I  do  hebeby  certify  that  the  said h 

^  and  is  duly  qualified  to  administer  oaths  at aforesaid,  tad 

that  the  name  ^ /'  subscribed  to  the  said  affidavit,  and  also  tbe 

name  *^ ,*'  subscribed  to  the  jurat  thereof,  are  of  the  re^tectm 

proper  handswriting  of  the  said and ,  and  were  respectirdy 

signed  by  them  in  my  presence. 

In  testimony  whebeof  I  have  hereunto  set  my  hand  and  iioti- 
rial  seal. 

Dated  the day  of ,  one  thousand  eight  hundicd 

and . 


(0)  For  verification  of  affidavits  sworn  in  Scotland,  IrelAnd,  or  Fmee, 
or  bttore  any  British  diplomatic  or  consular  agent  anthorized  by  the  statriz 
18  &  19  Vict  c  42,  to  take  affidavits,  this  certificate  is  not  leqoiied.  See 
ante,  p.  892. 
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A. 

ABANDONMENT, 

of  private  way,  81. 
of  right  of  water,  99. 
light,  124. 

ABATEMENT, 

in  case  of  disturbance  of  rights  of  common,  58. 
water,  100. 
light,  125. 

ABSENCE, 

beyond  seas  a  disability  within  3  &  4  Will.  4,  c.  27.  •  187. 
decree  may  be  made  under  Trustee  Act  in  absence  of  trustee,  677. 

ABSTRACT  OF  TITLE, 

for  sixty  years  may  be  required  by  purchaser,  191. 
to  advowsons,  should  extend  to  a  century,  222. 

ACCOUNT, 

of  mesne  rents, 

from  what  period  directed  in  equity,  255. 
effect  of  plaintiff's  infancy,  ib, 

and  of  laches,  ib, 
time  for  which  account  will  be  directed  in  the  case  of  charities, 
255,256. 
pending,  acknowledgment  of,  276. 
of  debts  of  deceased  person,  provision  as  to  order  for,  729. 

ACCOUNTS, 

how  time  runs  in  case  of  open,  266. 

merchants'  accounts  on  same  footing  as  others,  267. 

partnership  accounts,  ib. 
payment  by  settlement  of,  286. 
of  mortgagee,  whether  acknowledgment,  215. 

ACCOUNTANT-GENERAL, 

money  to  be  paid  to  account  of  paymaster-general  and  not  of,  676, 695. 
execution  on  fiinds  in  hands  of,  belonging  to  judgment  debtor,  572. 
charging  order,  583. 

ACCOUNTANTS, 
to  the  crown,  605. 
See  Crown  Debts. 

ACKNOWLEDGMENT, 

by  testator  of  his  signature  to  will,  505,  506. 

ACKNOWLEDGMENT  OF  DEEDS, 
by  married  woman,  when  requisite^ 
in  barring  estate  tail,  348. 

not  necessary  previous  to  inrolment,  345. 
in  disposing  of  land,  869. 

reversionary  interests  in  personalty,  406. 
contingent  mterestSi  639. 
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ACKNOWLEDGMENT  OF  DEEDS— coaHMwdL 
not  requiaite  in  conveyance  of  sites  for  schooli,  382. 
court  will  not  compel,  884. 

supply  want  of,  870. 
case  where  acknowledgment  dispensed  with  by  statute,  I&. 
before  whom  acknowledgment  must  be  made,  882. 

not  impeachable  bv  reason  of  party  being  interested,  383.  Set  400. 
enmination  of  married  woman,  883. 
where  woman  deaf  and  dumb,  384. 

inquiry  to  be  made  as  to  provision  for,  on  giving  up  her  interest,  400. 
commissioners  for  purpose  or  receiving,  384,  400. 
perpetual,  884. 

power  not  confined  to  particular  place,  385. 
special,  386. 

form  of  special  commission,  id. 

may  issue  with  blank  for  christian  name,  387. 

when  time  for  returning  commission  will  be  enlsrged,  38& 

variances  between  signatures  of  commissioners  and  the  names 

in  the  commission,  ib. 
evidence  of  identity  of  commissioners  when  required,  ib. 
memorandum  of,  to  be  indoned/m  deed,  387. 

form  of  memorandum,  761. 
certificate  oC  to  be  signed,  388. 
form  of  certificate,  388,  751. 

may  be  varied,  388« 
loss  of,  389. 
to  be  filed,  889,  402« 
effect  of  filing,  394. 
index  of  certificates,  and  copies  of,  ib, 
affidavit  verifying  the  certificate  to  be  filed,  889  et  $eq, 
S$€  ArriDAViTi— Married  Woman. 

ACKNOWLEDGMENTS  UNDER  THE  STATUTES  OF  LIMITA. 
TION, 
different  sections  as  to,  183. 
in  the  recovery  of  land  or  rent,  182—185. 
as  to  mortgages,  «««  214. 
after  twenty  years'  possession,  ib, 
in  the  recovery  of  money  charged  on  land,  legacies,  airears  of  rent  and 
interest, 
by  payment,  236,  244. 
in  writing,  236,  246.    See  249,  254. 
master's  report  in  suit  not  sufficient,  248. 
in  the  recovery  of  debts  by  specialty, 
in  writing,  262. 
by  payment,  ib, 
in  the  recovery  of  simple  contract  debts, 
in  writing,  274. 

by  whom  acknowledgment  must  be  given,  275. 
to  whom,  276. 

effect  of  an  acknowledgment,  ib, 
construction  of  an  acknowledgment,  ib, 
acknowledgment  of  pending  accounts,  ib, 

amount  need  not  be  stated,  ib, 
exempted  from  stamp  duty,  277. 
what  is  a  sufficient  acknowledgment,  278. 
instances  of  sufficient  acknowledgments,  278  et  uq, 
insufficient  acknowl^gments,  280  et  eeq. 
by  payment,  283. 

appropriation  of  payments  in  case  of  several  debts,  284. 
proof  of  payment, 

by  parol  evidence,  285. 

by  indorsements  on  bills  or  notes,  ib. 
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ACKNOWLEDGMENTS  UNDER  THE  STATUTES  OF  LIMITA- 
TiOm^-ccmtiinted. 
in  the  recovery  of  Bimple  contract  deht9— continued, 
by  payment— coiitMtKA 

modes  in  which  payment  can  be  made* 
by  delivery  of  goods,  286. 
by  settlement  of  accounts,  ib. 
by  giving  bill  or  note,  287. 
not  essential  money  should  pass,  286* 
to  an  agent,  287. 

by  a  wife  on  debt  incurred  dum  tola,  ib, 
by  an  agent,  ib, 

by  one  of  several  joint  contractors,  288. 
by  an  executor,  effect  of,  ib, 
agents,  acknowledgments  by,  246,  276,  287. 
acknowledgments  to,  216,  276,  287. 
who  is  agent,  216,  246. 

ACQUIESCENCE, 

in  case  of  disturbance  of  rights  of  water,  107. 
pollution  of  stream  by  sewage,  106. 
disturbance  of  rights  of  light,  128. 
and  of  rights  of  air,  llo. 
by  leasees,  when  binding  on  reversioner, 
in  case  of  light,  16. 

public  ways,  64. 
private  ways,  77. 
rights  as  to  water,  91. 
in  cases  under  the  Statutes  of  Limitation,  210. 
jurisdiction  of  equity  saved,  ib, 
what  amounts  to,  ib, 
imports  knowledge,  ib, 

does  not  take  place  during  undue  influence,  211. 
by  cestui  que  trust  whose  mterest  is  reversionary,  ib. 
may  have  the  effect  of  original  agreement,  ib, 
difference  from  laches,  212. 
relief  refused  in  cases  of,  211,  291. 

ACT  OF  PABLIAMENT, 
presumption  of,  144. 
no  prescription  against,  87* 

ACTION, 

for  disturbance  of  rights  of  common,  52. 

way,  67,  84. 

water,  100 — 102. 

light,  126. 

pews,  118. 
to  recover  land,  when  barred,  144. 

Set  Limitation  of  Actions  anb  Suits. 
real  abolition  of^  226.    See  Rbal  Actions. 
to  recover  legacies,  280. 

may  be  maintained  by  married  woman*  when,  416. 
of  covenant,  will  lie  upon  word  '^  demise"  in  lease,  687. 

ACTS  OF  OWNERSHIP, 
effect  of,  114. 

ACTUAL  DAMAGE, 

need  not  be  proved  in  action  for  diversion  and  obstruction  of  water,  100. 
nor  in  suits  to  restrain  pollution  of  water,  106. 

ACTUAL  TENANT  IN  TAIL, 
meaning  of,  298. 
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ADMINISTRATION  SUIT, 

when  time  ceaeee  to  run  io  case  of  cUimt  bcougfat  nndcr  decree,  238. 

SmSOO. 
oompuUtioii  of  ioterett  on  debts  esuUislied  under  decree,  25& 
setting  up  the  Statutes  of  Limitation  in,  289. 
for  administering  real  assets,  47S. 
plaintiff  in,  not  a  judgment  creditor  within  27  &  28  Vict.  c.  1 1 2,  s.  4.  ^ 

626. 
executor  protected  by  decree  of  court  in,  719. 

ADMINISTRATOR, 

nature  of  rights  of,  168. 
distinction  between  executor  and,  ih. 
when  deemed  to  claim  under  3  &  4  WilL  4,  c  27,  ti. 
how  time  runs  sgainst  simple  contract  debt,  in  case  of,  272. 
not  to  be  protector  of  settlement,  333. 
judgment  sgainst,  to  be  re -registered,  620. 

statutory  protection  against  liability  in  respect  of  rents,  covenants  and 
agreements  in  intestate's  lease,  719. 
and  in  respect  of  rents,  &c.  in  conYeyanoes  on  chief  rents  or  rents- 
charge  to  intestate,  720. 
distributing  asMts  after  notice  protected,  Ifr. 
may  apply  to  court  for  advice,  721. 
may  appoint  new  trustees  in  certain  cases,  739. 

ADULTERY, 

forfeiture  of  dower  by,  422.    Su  226. 

ADVERSE  POSSESSION, 

neoesssry  under  old  Sututes  of  Limitation,  148. 
what  constituted,  ib, 
cases  as  to,  before  3  &  4  WilL  4,  c.  27. .  148—152. 

in  the  case  of  occupation  of  the  waste,  151. 
receipt  of  rent  by  a  stranger  was  no  evidence  of,  176. 
doctrine  of  non-adverse  possession  put  an  end  to  by  3  &  4  Will.  4^ 
c.  27 ••133. 
provision  where  possession  was  not  adverse  at  the  passing  of  the 

act,  183. 
cases  as  to  adverse  possession  rince  3  &  4  Will.  4,  c  27.  •  133, 154. 
acts  sufficient  to  interrupt  adverse  possession,  180.    Ste  165, 166. 
adverse  possession  against  the  crown,  141. 
whether  husband  acquires  title  as  tenant  by  the  curtesy  during  the  con- 

tinusnce  of,  433. 
of  incorporeal  rights,  33. 

ADVERTISEMENT, 

for  creditors,  not  an  acknowledgement  of  debt,  278. 
under  the  Settled  Estotes  Act,  694,  706. 

ADVICE  OF  COURT, 

spplicstion  by  trustee,  &e.  for,  721. 
who  msy  spply,  722. 
how  msde,  722,  726. 
service  of  petition,  722. 
passing  and  entering  opinion  of  judge,  723. 
costs,  ib. 

what  questions  court  will  decide,  ib. 
nature  of  the  indemnity  g^ven  to  trustees,  724. 
See  Petition. 

ADVOWSON, 

old  limitation  of  right  to  recover,  219. 

under  3  &  4  Will.  4,  c.  27,  not  to  be  recovered  but  within  three  incum- 
bencies or  sixty  years,  ib. 
case  of  lapse,  220. 
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A  DV  O  WSON— con/Jfltfe<i. 

when  remainderman  claiming  after  estate  tail  shall  be  barred,  221. 
not  to  be  recovered  after  100  years,  ib. 
judgment  a  charge  on,  under  1  &  2  Vict.  c.  110,  s.  13..  574. 
donative,  nature  of,  221. 
See  QuARE  Impedit. 

AFFIDAVIT, 

verifying  certificate  of  acknowledgment  of  deed  by  married  woman, 

S89  et  teq. 
to  be  filed  with  certificate,  889. 

within  one  month,  402. 
does  not  require  stamp,  7^3. 
written  on  paper  allowed  to  pass,  390. 

but  should  be  sworn  on  parchment,  753. 
erasures  and  interlineations  in,  390. 
before  whom  to  be  sworn,  391  et  eeq. 

in  England,  Wales,  Scotland  and  Ireland,  391. 
abroad  before  magistrate,  ib. 
consuls  and  ambassadors,  391,  392. 
Germany,  392. 
Milan,  ib. 
Russia,  ib, 
America,  393. 
British  colonies,  393,  404. 
India,  893. 
Canada,  ib. 
New  Zealand,  16. 
necessary  contents  of,  389,  390,  401. 
form  of,  402,  404. 
forms  of  (in  Appendix), 

where  acknowledgment  taken  before  judge, 
by  attorney,  753. 
by  attorney  and  third  party,  754. 
where  acknowledgment  taken  before  commissioners, 
by  commissioners,  755,  756. 
by  attorney,  757. 

by  commissioner  and  third  party,  758. 
by  attorney  and  third  party,  759. 
notarial  certificate,  760. 

See  ACKNOWLBDOMENT  OF  DeEDS. 

in  support  of  application  to  dispense  with  husband's  concurrence  in 

wife's  disposition,  396. 
will  not  be  received  on  application  for  advice  of  court,  723. 

AGENT, 

who  is,  for  purpose  of  acknowledgments,  215,  246. 

See  Acknowledgments  under  the  Statutes  op  Limitation. 
interest  allowed  between  principal  and,  257. 

AGREEMENT, 

by  tenant  in  tail  does  not  bind  issue  in  tail,  343. 

not  to  bar  dower,  may  be  enforced,  430. 

for  lease,  questions  formerly  arising  as  to,  633—635. 

AIR, 

right  to  unobstructed  passage  of  air  through  window  may  be  acquired 
at  common  law,  129. 
but  passage  of  air  to  mill  cannot  be  acquired  by  prescription  under 
statute,  8,  129. 
remedies  for  pollution  of  air,  129, 130. 

brickburning,  130. 
effiect  of  acquiescence,  ib. 
See  Light. 


1 


7G6  Index. 

ALIENATION, 

life  Interest  determinable  on,  S81. 
condition  restraining,  of  real  eiute,  SSi. 

ALIENS, 

may  execute  a  disentailing  deed,  321. 

not  to  be  appointed  protector,  S35. 

may  uke,  hold,  acquire  and  dispose  of  property,  like  a  natiinl.boni 

sttl^eet,  Ml. 
can  dispose  of  personalty  b^  will,  500. 
formerly  Incapable  of  dcTtsing  realty,  26. 

but  now  capable,  Ml. 
appointment  of,  as  trustee,  670,  671,  672. 

ALLUVIUM, 
right  to,  114. 

ALTERATION, 

of  dominant  tenement,  effect  on  right  of  way,  82. 

in  enjoyment  of  rights  as  to  water,  99. 

of  ancient  lights,  123. 

in  wills,  618. 

of  line  of  descent  by  conveyance,  449,  450. 

AMBASSADORS, 

oaths  may  be  administered  by,  392. 

AMENDMENT, 
of  fines,  311. 
of  recoveries,  813. 
of  certificate  of  married  woman's  acknowledgment,  388. 

AMERICA, 

affidavit  verifying  acknowledgment  of  married  woman  in,  S93. 

ANCESTOR, 

lineal,  to  be  admitted,  452. 
formerly  excluded,  ib. 
male  to  be  prefeired,  453. 
mother  of  more  remote  male,  preferred,  id. 
seisin  of,  441,  455. 

ANCIENT  DEMESNE, 
tenure  of,  what,  809. 
fines  and  recoveries  in  the  Court  of  Common  Pleas  of  lands  in,  provi. 

sions  as  to,  309,  310. 
tenure  of,  when  restored,  310. 

ANNUITY, 

distinct  from  a  rent-charge,  139. 

given  by  will  may  be  distrained  for,  138. 

charged  on  land, 

within  word  « rent"  in  3  &  4  Will.  4,  c.  27. .  132, 139. 

six  years'  arrears  only  can  be  recovered,  251. 

but  when  secured  by  epecialty,  twenty  years*  arrears  can  be 
recovered,  251,  259. 
not  charged  on  land, 

a  legacy  within  3  &  4  Will.  4,  c  27,  s.  42..  140,  243. 

whether  extinguished  by  non-payment  for  twenty  years,  140. 

where  secured  by  bond,  when  time  begins  to  run,  260. 
when  secured  by  trust,  arrears  recoverable,  204,  243,  254. 
interest  not  allowed  on  arrears  of,  257. 
in  lieu  of  dower, 

effect  of  receiving,  429. 

priority  of,  431. 
apportionment  of,  in  respect  of  time,  550.    See  555. 
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ANNUITY— «Mi«j»««d: 

government,  charging  order  on»  580. 
granted  by  deed,  to  be  registered,  616. 
but  not  wben  granted  by  will,  617. 

ANSWER, 

in  Cbancery,  an  acknowledgment  of  title,  181*. 

defence  of  Statute  of  Limitations  may  be  raised  by,  2S2. 

ANTICIPATION, 

by  married  women,  may  be  restrained,  879. 
operation  of  the  restraint,  ib, 

operates  only  during  coverture,  879. 
may  operate  during  subsequent  covertures,  880. 
what  words  will  create  the  restraint,  ib, 
court  will  not  dispense  with  the  restraint,  381. 

separate  estate  liable  for  wife's  debts  contracted  dum  sola,  notwithstand- 
ing restraint  on,  416. 
powers  of  Settled  Estates  Act  may  be  exercised  by  court  notwithstand- 
ing restraint  on,  700. 

APPEALS, 

within  what  time  to  be  brought,  284^ 

APPOINTMENT, 

under  power,  takes  effect  as  part  of  deed  creating  power,  806. 

exception  to  rule,  807. 

has  not  relation  in  point  of  time,  tb, 
property  subject  to  power  of, 

when  assets  for  payment  of  debts,  476,  479. 

when  bound  bv  judgment,  569. 
in  fraud  of  power,  389. 

by  infant  under  Infieints  Settlement  Act,  when  void,  409. 
by  will,  how  to  be  executed,  611. 

See  Power —Construction  or  Wills. 
bv  deed,  how  to  be  executed,  715. 
•of  receiver  by  mortgagee,  787* 
of  new  trustees,  667,  739. 

See  New  Trustees. 
of  guardian  under  Settled  EsUtes  Acts,  707,  708. 

APPORTIONMENT, 
of  common,  42. 

of  rents  and  periodical  payments,  542  et  teq. 

rents  made  recoverable  from  under-tenants,  where  tenant  for  life  died 
before  rent  was  payable,  11  Geo.  2,  c.  19,  s.  15.. 542. 
law  before  the  act,  548. 
cases  to  which  the  act  applied,  ib, 
tenant  in  tail,  ib. 

where  whole  rent  was  actually  paid,  ib, 
act  extended  by  4  &  5  Will.  4,  c.  22,  s.  1,  to  cases  where  lessor  was 

not  strictly  tenant  for  life,  or  was  tenant  pur  autre  vie,  ib. 
rent  not  apportioned  under  11  Geo.  4,  c.  19,  unless  lease  deter- 
mined on  death  of  lessor,  544. 
leases  granted  by  tenant  for  several  lives,  ib. 
by  owner  of  fee  who  subsequently  creates  a  life  interest,  ib, 
by  receiver,  ib. 

by  tenant  for  life  with  leasing  power,  the  leases  not  being  con- 
formable to  the  power,  ib. 
composition  for  the  tithes,  and  tithe-rent  charge,  544,  545. 
land  tax,  545. 

dividends  on  stock  representing  land,  whether  apportionable  under 
11  Geo.  2,  c.  19,  id. 
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APPORTIONMENT-«o««iiniMl. 

rents  and  other  periodical  paymeati  apportioned  under  4  ft  5  WilL  4, 
c2S,a.2..647. 
act  doe«  not  apply  to  rents  not  reaerred  by  writings*  546. 
act  applies  where  either  (1)  the  lease  resenring^  the  rent,  or  (2)  the 
instrument  creating  die  life  interest,  has  been  eiLecuted  since  the 
act,  ih, 

meaning  of  "  instrument,**  549. 
order  ofcourt  not  an  instrument,  ib, 
agreement  to  purchase  lease,  ib. 
rent-charges  under  4  &  £  Vict  c  85,  royalties,  and  salary  of 

auditor,  ib, 
interest  on  money,  ib, 
annuities,  550. 

formerly  apportioned  in  favour  of  infants  and  womeny  1^. 
whether  the  payment  must  be  a  continuing  one,  551. 
di?idends,  ib. 

determination  of  interest  under  this  section,  552. 
no  apportionment  of  rent  between  real  and  personal  repreaentativea, 

55S. 
no  apportionment,  where  contrary  is  stipulated,  nor  in  case  of 
policies  of  assurance,  ib. 
provisions  of  35  &  34  Vict.  c.  55.  .555  9t  teq* 

rents  and  periodical  payments  to  be  apportioned  like   interest   on 
money  lent,  ib, 
case  of  interest  determining  on  marriage,  ih, 
payment  under  order  of  court,  556. 
payment  out  of  profits  of  partnership,  ib. 

no  apportionment  of  dividends  on  shares  specifically  bequeathed. 
— Addenda. 
apportioned  part,  when  payable,  556« 

remedies,  ib. 
act  not  to  apply  to  policies  of  assurance,  557. 

nor  where  stipulation  made  to  contrary,  ib, 
between  vendor  and  purchaser,  556. 
between  tenant  for  lire  and  remainderman,  554.    See  258. 
of  conditions  of  re-entry,  where  reversion  severed  and  rent  appor- 
tioned, 710. 
of  rent- service,  711. 

in  case  of  eviction  by  title  paramount,  711,  712. 
where  land  taken  for  public  purposes,  712. 
of  rent-charges,  714. 

of  mortgage  debt  between  several  estates  comprised  in  same  mortgage, 
495. 

APPROPRIATION, 

not  necessary  in  case  of  natural  rights  to  water,  87. 

of  payments,  efi*ect  of,  as  acknowl^gment,  where  several  debts,  284. 

APPROVE, 

right  of  lord  to,  49. 

ARREARS, 

of  dower,  recoverable  for  six  years,  249. 
of  rent,  249. 

when  secured  by  specialty,  259. 
of  tithe  rent- charge  and  tithes,  250. 
of  annuities,  251. 

when  secured  by  specialty,  259. 

or  trust,  204,  248,  264. 
no  interest  allowed  on,  257. 
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ARREARS— <;oiifiii««J. 

of  interest  oq  mortgages,  251. 

where  prior  incumbrancer  in  possession,  249,  254. 
where  secured  by  specialty,  252,  259. 
or  by  trust,  205,  254. 
on  mortgage  of  turnpike  tolls,  182. 
on  judgments,  25S. 
on  unpaid  purchase-money,  ib. 
on  charges,  253,  254« 
on  legacies,  254. 

ARTIFICIAL  WATERCOURSES, 
rights  with  regard  to,  93, 94. 
See  Water. 

ASSETS, 

freeholds  and  copyholds  made  assets  in  all  cases  for  payment  of  debts, 

476. 
order  in  which  applied  in  payment  of  debts,  480. 
suits  for  administration  of  real,  478. 
distribution  of,  by  executor  or  administrator  after  notice,  720. 

ASSIGNEES, 

power  of,  to  recover  rents,  &c.  of  bankrupt's  land,  362. 
See  Bankrupt. 

ASSIGNMENT, 

roust  be  by  deed,  682. 

meaning  of  word  in  Trustee  Act,  648. 

of  lease, 

restriction  on  effect  of  licence  to  assign,  709. 

and  on  such  licence  given  to  one  of  several  lessees  or  co- 
owners,  710. 
covenant  not  to  assign,  709. 

runs  with  land  where  assigns  named,  ib. 
of  personalty, 

to  assignor  and  another,  716. 

ASSUMPSIT, 

when  time  runs  in  actions  on,  268. 

ASSURANCE, 

meaning  of  word  in  the  Inheritance  Act,  435. 
policies  of.    See  Insurance. 

ATTAINDER, 

in  cases  of  descent,  effect  of,  456. 
statutes  as  to,  457. 

ATTENDANT  TERMS,  421, 422,  642. 
See  Satisfied  Terms. 

ATTESTATION, 

of  wills,  505  et  seq. 

See  Execution  of  Wills. 

attestation  and  subscription  necessary,  505. 

what  is  a  valid  subscription  and  attestation,  507. 

witnesses  need  not  subscribe  in  presence  of  each  other,  508. 

but  must  subscribe  in  actual  or  constructive  presence  of 
testator,  ib, 
attestation  clause  should  be  added,  509. 
attestation  of  alterations,  519. 
will  may  be  attested  by  creditor  of  testator,  514. 

or  by  executor,  ib, 
will  not  to  be  void  on  account  of  incompetency  of  attesting  witness, 
513. 

S.  3d 
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ATTEST  AT  ION  --tmuUmtd. 
of  wilU— «oiiKMWif. 

gift  to  attetdng  witneti  void,  618. 
gift  in  tnitt,  £14. 
attctution  of  codicil  by  legatee  tmder  will  does  not  avoid 

legacy,  i*. 
will  attested  by  wife  of  legatee  under  will,  cooSnoed  by 

codicil,  t&. 
DO  lapse  where  bequest  in  joint  tenancy  to  several,  of  vhoa 
one  was  witness,  518. 
unattested  papers  may  be  incorporated,  510. 
unattested  instrument  not  a  good  exercise  of  power  to  appoint  by 
writing  signed,  or  by  wilt,  611. 
of  powers  of  attorney,  6%Z* 

ATTORNEY, 
|iower  of,  718. 

See  Powii  or  Attormbt. 
warrant  of^  6118. 

See  Warrant  or  Attormbt. 
penalty  on,  for  fraudulently  conoealing  deeds,  717. 
cannot  be  appointed  to  alienate  wife's  lands,  876. 

ATTORNEY.GENERAL, 

to  have  copy  of  petition  for  declaration  of  legitimacy,  461. 

ATTORNMENT, 

by  tenant,  tee  178, 179. 

AUTRE  VIE,  ESTATES  PUR, 
disposable  by  will,  600. 
to  be  assets,  603. 

AWARD, 

action  of  debt  on,  within  what  time  to  be  brought,  268. 
rule  of  court  for  payment  of  money  under,  692,  698. 


B. 

BALKS, 

whether  diey  belong  to  owner  of  adjoining  lands,  70. 

BANK  OF  ENGLAND, 

may  be  restrained  ftt>m  transferring  stock  bv  judge's  charging  order, 

686. 
power  to  appoint  oflScer  of,  to  transfer  atock,  660, 
indemnity  to,  obeying  orders  as  to  stock,  660,  688. 
to  comply  with  orders  for  transfer  of  stock,  663,  688. 

BANK  NOTES, 

may  be  seized  under  writ  of  fi.  fa.,  671. 

BANK  STOCK, 

investment  in,  of  cash  under  control  of  court,  728. 

BANKER, 

interest  allowed  between  customers  and,  267* 

relation  between  customer  and,  is  that  of  debtor  and  creditor,  266. 

action  for  money  deposited  wiUi,  barred  in  sis  years,  tb. 

BANKRUPT, 

may  be  protector  of  settlement,  882. 

estate  tail  'of,  proTisions  of  8  &  4  Will.  4,  c.  74,  as  to,  864  et  teq. 
extended  to  proceedings  under  subsequent  Bankruptcy  Acts,  ^6, 
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B  A  N  K  R  U  PT-^ofi/iirM</. 

power  of  commissioner  under  former  Bankrupt  Acts,  d54w    . 
power  of  commissioner  under  3  &  4  Will.  4,  c.  74,  85f>  et  seq. 

where  bankrupt  actual  tenant  in  tail,  to  sell  entailed  land,  356. 
base  fee  created  by  such  disposition,  subsequently  enlarged, 
368. 
where  bank  entitled  to  base  fee,  to  sell,  857. 

subsequent  enlargement  of  such  base  fee,  358. 
voidable  estate  created  in  favour  of  purchaser  before  bankruptcy 
to  be  confirmed,  how,  859. 
former  law  as  to  incumbrances  afi*ecting  bankrupt's  estate 
tail,  855. 
consent  of  protector,  357. 
enrolment  of  deeds,.858. 
deeds  in  Ireland,  364. 
power  of  bankrupt  reserved,  subject  to  commissioner's  power,  860. 

acts  of  bankrupt  avoided  as  against  commissioner's  disposition,  ib. 
disposition,  when  bankrupt  dead,  861. 
former  law,  Z56, 
of  bankrupt's  copyhold,  361. 
power  of  assignees  to  recover  rents  and  enforce  covenants,  &c.,  362. 
provisions  as  to  bankrupts  to  extend  to  lands  of,  in  Ireland,  369, 

deeds  to  be  enrolled  in  Ireland,  864. 
provisions  of  Irish  Act  as  to  bankrupts  to  extend  to  lands  in  England, 
Z6S. 
deeds  to  be  enrolled  in  England,  364. 
appointment  of  new  trustees  of  estate  of,  670. 

BANKRUPTCY, 

effect  of,  on  powers  vested  in  bankrupt,  374. 

life  interest  in  personalty  may  be  given  to  man  determinable  on,  881. 
orders  of  chief  judge  to  have  the  force  of  judgments}  590. 
appointment  of  new  trustee  in  cases  of,  668. 

BARGAIN  AND  SALE, 

for  a  year,  duty  on,  repealed,  629. 

BASE  FEE, 

*de6nition  of,  in  8  &  4  Will.  4,  c.  27. .298. 
nature  of,  306. 

release  or  bargain  and  sale  by  tenant  in  tail  gives,  ib, 
protector's  consent  necessary  to  enable  tenant  in  tail  to  create  a  larger 

estate  than,  388. 
power  to  enlarge,  824. 

protectoi^  must  consent,  839. 
See  Protector. 
efi*ect  of  fine  in  merging,  in  reversion,  842. 

when  united  with  immediate  reversion,  to  be  enlarged  not  merged,  842. 
vested  in  bankrupt,  857. 
enlargement  of,  858. 

BENEFICE, 

judgment  not  a  charge  on,  577. 

BEYOND  SEAS, 

no  part  of  United  Kingdom  or  adjacent  islands  deemed  to  be,  within— 
8&4Will.4,  G.  27..I98. 
21  Jac.  1,  c.  16,  and  8  &  4  Will.  4,  c.  42.. 264. 
4  &  5  Anne,  c.  16,  and  19  &  20  Vict  c.  97.  .294. 
exceptions  in  Statutes  of  Limitation  as  to  persons,  186,  261,  273. 
absence  of  creditor,  not  to  be  a  disabilitv,  293. 
period  of  limitation  to  run  as  to  joint  debtors  in  the  kingdom,  though 

some  are,  294. 
judgment  against  joint  debtors  in  kingdom,  no  bar  against  others,  after 
their  return  from,  ib. 

3d2 


BILL  OF  EXCHANGE, 

nnming  of  time,  id  Ktioiu  oo,  UB. 

indocMiDeDC  on,  do  proof  of  pajment,  m>  m  to  exclude  aU 

■ckoowtedgment  of  debt  b;  giiingg  2Si. 

may  be  ukta  in  cicciuioii,  171. 

BISHOP, 

liiDJitiioa  of  right  to  TccoTcr  advowMO,  31ft. 
preaenutioo*  bj,  320. 

BODY, 

effect  of  UkJDg,  in  czecutioDi  SB7. 

BOND, 

inurcet  not  alloned  beyond  peneltj  of,  2jB. 

lime  within  which  actioni  on,  muit  be  brougfal,  2jS  tl  m^ 

pmampIioD  u  to  piifmeDt  of,  'ISS. 

poet  obit,  when  tims  ruiu  in  cue  of;  360. 
in  ceK  of  judgment  on.  287. 

to  the  GTOWQ,  proviiiont  u  to,  622. 
BOOTHS, 

cuitom  to  erect,  12,  48. 

BREACH  OF  TRUST, 

nature  of  debt  created  by,  481. 
lapea  of  time  no  bar  to  an  account,  290. 
enforced  againat  aaKta  of  deceaaed  truatee,  267. 
acquietcence  in,  311, 291. 


deecent  from,  to  be  traced  throngh  parens  4fil. 

BUILDING  LEASE, 

maj  be  aulhoriied  of  settled  eatatei,  BS7. 
Su  Settled  EaiiTES  Acti. 


n  Ibr  right  of  burial  in  particular  rault,  120. 


CERTIFICATE, 

of  •cfcnonledgment  of  deedB,3SS,75l,  7S2. 

Sa  AcKHOWLEDoiiaHT  or  Dbbd). 
notarial,  760. 


Index.  773 

CESTUI  QUB  TRUST, 

inteceit  of  euhn  giu  titut  id  poimiion,  170. 

not  ■  tenant  at  mU  within  8  &  4  WilL  4,  c  27,  i,  7. .  164. 
effect  of  poueuioD  by,  US,  ItS,  20S. 
inlereat  alloned  betwaen  mutee  and,  2£7> 
appointed  tniatee,  07O> 

.,  118. 

CHANCELLOR  (LORD), 

it  prDtecUN'  of  setllenieat  ii  laaatic.  to  b«  protector,  SM,  S4T. 
caK>  aa  to  exercise  of  power  of  conwniing:,  348. 
order  of,  to  be  evidence  of  such  conaent,  34S. 
power  of,  nnder  Trualee  Act,  in  cue  of  lunatica,  AGO  it  leq. 

Set  TmuBTEE  Acta. 
ma;  make  rules  and  orders  under  Settled  Batata  Act.  098. 
maj  make  general  ordera  as  to  inreatment  of  cosh  tuider  control  of 
court,  737. 

CHANCEEY  (COURT  OF). 

juriidiction  M  to  incorporeal  rights  and  eaaements.    5h  Eqititable 

RELter. 
jurisdiction  enctuded  ai  to  dispositions  b;  tenant  in  tail,  S46. 
to  be  protector  of  setllemeot.  where  protector  convicted  of  treuoa, 
felony,  or  sn  infant,  336,  347. 

order  of,  to  be  evidence  of  consent,  849. 
to  regulate  fees  for  inrolmeni  of  deeds,  868. 
may  sanction  settlements  by  infanta  on  their  marriage,  409. 

Set  Settlement. 
declaration  of  illegitimacy  by,  460. 
may  make  charging  order  giving  effect  to  iti  own  decree,  584^ 

but  not  decree  of  commoD  law  court,  G83. 
may  make  order  for  sale  of  lands  of  judgment  debtor,  on  application  by 

creditor,  626. 
powenof,  under  Trustee  Act,  18S0..6G2  tt  ttq. 

fte  Trustee  AoT^  ISfiO,  18S2. 
powers  of,  under  Settled  Estates  Act,  687  tl  uq, 

Sti  Sbttled  Estates  Acts. 
decree  of,  in  administration  suit,  [iiUy  protects  executor,  719. 
may  relieve  againat  forfeiture  for  breach  of  covensnt  to  ioBure,  712. 
may  aancdon  sale  by  trusteea  of  land  or  minerals  separately,  748. 

Se,  Petition. 

CHARGE, 

on  land,  within  what  time  to  be  recovered,  238,  240. 
must  he  a  hand  to  receive  and  hand  to  pay,  241. 
when  secured  by  express  trust  of  land,  203,  241. 

what  constitutes  express  trust  of  land  to  secure,  206. 
arrears  of  interest  recoverable,  249,  253. 
on  land,  may  be  diipoied  of  by  deed  acknowledged,  370. 
specialty  debli  no  charge  on  real  estale,  468. 
aimple  contract  debts  not  charged  on  real  eatale  by  8  &  4  WilL  4, 

c.  104.. 478. 
of  debts  on  real  estate,  what  amounti  to,  467. 
power  of  sale  implied  from,  4B4  tl  uq. 

Set  Devise  or  Real  Estate  cuaroed  witb  Debts. 
effect  of,  on  purchaser's  obligstioD  to  see  to  application  of  pur- 
chase-money under  aid  law,  4S9. 
judgment  to  operate  aa  charge  on  real  eatate  under  1  &  2  Viet,  c  110, 
s.  \S..S1*elKq. 

to  what  judgments  secdon  applies,  S7fi. 
efiect  of  27  &  28  Vict,  c  112,  on  •ectiop,  fft. 
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CHARGE— cmlfoMA 

Judgment  to  opeimte  as  charge  oo  real  estate,  Re- 
order of  Probate  Court  no  charge  on  land  under  the  section,  575- 
decree  of  Divorce  Court,  tft. 
orders  in  hankruptcy,  590. 
decrees  and  orders  in  equity,  589,  590. 
registration,  575. 

in  the  case  of  lands  in  Middlesex  or  Yorkshire,  576. 
what  lands  are  charged  under  this  section,  ib. 

lands  comprised  in  prior  Yoluntary  settlement,  577. 
lands  of  municipal  corporation,  tfr. 
estate  tail,  lA. 

land  devised  on  trust  for  sale,  tfr. 
land  charged  in  favour  of  judgment  debtor,  ih. 
land  of  which  judgment  debtor  is  mortgagee,  57S. 
legal  estate  in  purchaser  or  mortgagee,  s«e  616. 
nature  of  the  charge,  578. 

equitable  mortgsgee   entitled  to  priority  over  subsequent 
judgment  debtor,  579. 
proceedings  in  equity  to  enforce  judgments  against  land,  i&. 
contribution  of  different  paru  of  an  estate  to  a  judgment,  ih. 
judgment  entered  up  after  29th  July,  1864,  does  not  affect  land  until 

land  delivered  in  execution,  625. 
equitable  charge  of  judgment  on  a  fund,  enforced  in  equity,  580. 
charge  of  judgments  on  stock,  &c.,  580  ei  teq. 
Sn  Charoino  Order. 

CHARGING  ORDER, 

may  be  made  by  judge  of  superior  courts,  under  I  &  2  Vict,  c  1 10, 
s.  H..580. 

bow  made,  586. 
property  chargeable,  15. 

annuities,  581. 

pension  cannot  be  charged,  ih. 

public  companies  within  the  section,  t5. 

what  interest  of  judgment  debtor  can  be  charged,  581, 582. 

equitable  debt  cannot  be  charged,  582. 
giving  effect  to  common  law  judgments,  588. 

where  judgment  debtor  entitled  to  fund  in  Court  of  Chancery,  ih. 
giving  effect  to  decrees  and  orders  in  chancery,  584. 
effect  of,  584  ei  teq.,  586. 

charge  operates  from  date  of  order  nisi,  584. 

effect  as  against  mortgagees  of  stock,  585. 

effect  as  against  solicitor's  lien,  ih. 

CHARITIES, 

within  3  &  4  Will.  4,  c.  27.  .199,  207. 
express  trusts  for,  208. 
account  of  rents  against  trustees  for,  255. 

powers  of  Trustee  Abt,  1850,  may  be  exercised  in  case  of  trustees  for, 
675. 

CHATTEL  INTEREST, 
what  is,  134. 

CHEQUES, 

belonging  to  judgment  debtor  may  be  taken  in  execution,  571. 

CHOSE  IN  ACTION, 

disposition  of  wife's  reversionary,  405. 

effect  of  order  vesting  legal  right  in,  664. 

right  to  sue  for  may  be  vested  in  new  trustees,  672. 
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CHURCH  PROPERTY, 

time  within  which  to  be  recovered,  218. 
See  Advowbons. 

CODICIL. 

operating  as  re- execution  of  will,  584. 
incorporating  unattested  papers,  510. 
reviving  revoked  will,  520. 
revocation  of  codicils,  517. 
See  Will. 

COGNOVIT  ACTIONEM,  568. 
See  Warrant  of  Attorney. 

COLONIES, 

Statutes  of  Limitation  in,  230. 

acknowledgment  of  deeds  by  married  woman  in,  886,  898. 

adoption  of  Wills  Act  in,  &Z5, 

Trustee  Act,  1850,  extends  to  property  in,  679. 

COMMISSION  OF  LUNACY, 

may  be  directed  under  Trustee  Act,  1850 ..678. 

COMMISSIONERS, 

for  taking  married  woman's  acknowledgment,  884  et  teq, 

both  ought  to  be  disinterested  and  acknowledgment  should  be 

taken  before  both,  888.    See  400. 
perpetual,  884. 
special,  886. 

See  Acknowledgment  op  Deeds. 
of  sewers,  108. 
inclosure,  50. 

See  Bankrupt. 

COMMON  (RIGHTS  OF), 

claim  to,  under  Prescription  Act,  1  et  seq. 
See  Prescription  Act. 
common  in  ffross  not  within  the  act,  25,  26. 
apportionment  of,  42. 
different  kinds  of,  88. 
common  of  pasture, 
appendant,  89. 

whether  tenants  of  manor  have  common  law  right  to,  40. 
can  only  be  claimed  for  claimant's  commonable  cattle  levant 

and  couchant  on  his  own  land,  15. 
meaning  of  levant  and  couchant,  i5. 
appurtenant,  41. 

how  differing  from  common  appendant,  ib. 
in  gross,  48,  44. 

prescription  for,  by  corporation,  44. 
now  to  be  charged  with  tithe  rent-charge,  ift. 
because  of  vicinage, 
nature  of  right,  42. 
evidence  in  support  of  right,  ib, 
determination  of  right,  48. 
common  of  turbary,  44. 

can  only  be  appurtenant  to  bouse,  ib, 

will  pass  by  grant  or  demise  of  house  with  appurtenances,  44. 
common  of  estovers,  45,  46. 
common  of  piscary,  46. 
several  fisheiy,  t6. 
free  fishery,  meaning  of,  47. 
evidence  of  rights  of  fishing,  ib, 
custom  to  dig  clay,  47. 

to  erect  booths,  48. 
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COM  HON  (RIGHTS  OF)— mbUhmL 

prcMimptiBii  that  wuu  Undi  of  maim  bdong  to  lord,  W. 
grum  by  the  lord,  it, 
pntumption  that  encroachmrau  bj  leoaot  are  for  benelit  af  laod- 

lord,  lb. 
preaumptioD  applica  eren  where  landlord  ia  not  lord  of  waatc,  t9. 
Tight  otlord  to  approre,  16. 
incloiui*  of  commona,  SO. 

oatura  ofcoiiimoDEr'i  inlereat,  SI. 

bj  what  •ordi  right  of  commoit  wUi  paM,  it. 

eatiasuiibmcDl  or  comaion .  53. 

lemcdiaa  for  diiturbance  of  commoo. 

b;  actioD  at  U»,  S2. 

by  abalemcDt,  S3. 

in  equity,  Bi. 

COMMON  PLEAS  <COURT  OF), 

eiutody  of  recordf  of  Soea  and  racoTeriea  by  aSc«r  of,  S17. 
•meDdmeot  oflinca  by,  811,  919. 

oFreeoTeriea,  318- 
power  of  regulating  tett  for  eutrjaa  on  court  rolla,  Ike,  368. 
chief  juicice  to  appoinl  perpetual  comminionen  for  taking  acknmi- 

ledgmenta  by  married  woneo,  S84. 
may  make  rulei  (or  preiemiog  inlerested  commiiEiDnaa  from  taking 

■cknowledgnienli,  383. 
■nay  iuue  apeciat  comniiuion  for  taking  acknawleilgiiienlx  abroad,  38& 

form  of  ■pecial  comiuiuion,  ib. 
may  make  ordeia  ai  to  the  examination  of  married  women,  tc^  S9t. 

ordera,  400— tO*. 
cettificatn  and  affida* ita  to  be  Eled  with  officer  of,  989,  V32. 
index  of  certiflcicea,  394. 
and  copiea,  394. 
may  in  certain  caaea  diapenie  with  huaband'a  coacuncnce  in  wife'i  dii- 
poaition  of  property,  396,  40S. 
&tUU>BAND. 

COMPANY, 

exerdae  of  iiatutory  power  by,  108. 

walerworki,  109. 

properly  of  married  woman  in  joint  ilock,  may  be  registered  aisepante, 

413. 
■harei  belonging  to  judgment  debtor,  may  be  charged  bjjudge'i  order, 

S80,  SSI. 
power  to  appoint  officer  of  to  trBnifer  ttock,  660. 
lo  comply  with  ordera  made  under  truiCee,  663,  6S3. 
indemnity  to,  obeying  orden  of  court,  660,  683. 


CONCURRENT  RIGHTS, 

provision  in  3  &  4  Will.  4,  c  27,  aa  to.  It 

Sit  LiMITATIOH  OF  ACTIONS  AMD  I 
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CONDITION, 

restnining  alienation  of  realty,  382. 
of  re-entry, 

old  distinction  between  leases  for  lives  and  leases  for  years,  as  to, 

161. 
present  law,  ih. 

notice  of,  when  necessary,  162. 
not  to  underlet,  or  assign  lease,  709,  710. 

CONSTRUCTION  OF  WILLS, 

devise  to  heir,  heir  takes  as  devisee,  448. 
old  law,  447. 

devise  of  gavelkind  land  to  heir  as  persona  designata^  445. 
devise  without  words  of  limitation  passes  fee,  529. 
old  law,  ib, 

devise  of  ''rents  and  profits,"  or  of  "  income"  passes  fee,  ib, 
contrary  intention,  ib. 
die  without  issue, 
old  law,  630. 

now  construed  to  mean  die  without  issue  living  at  the  death,  ib, 
cases  under  new  law,  ib, 
contrary  intention,  631. 
general  devise  includes  copyholds  and  leaseholds,  624. 
general  devise  or  bequest  includes  property  over  which  testator  had 

general  power  of  appointment,  626. 
issue,  effect  of  gift  to,  where  issue  predeceases  testator,  633. 
lapse, 

no  lapse  of  estate  tail,  where  issue  inheritable  under  the  entail  are 

living  at  testator's  death,  632. 
nor  where  issue  of  testator  to  whom  benefit  is  given  by  will  pre- 
deceases him,  leaving  issue  living  at  testator's  death,  638. 
cases  as  to  this  enactment,  ib, 

which  applies  to  appointments  under  general  power,  634. 
but  not  to  appointments  under  special  power,  ib, 
nor  to  gifts  to  a  class,  ib, 
period  from  which  will  speaks, 

as  to  subject  of  gift  will  speaks  from  testator's  death,  621. 
contrary  intention  may  appear, 

from  particular  description  of  subject  of  gift,  ib, 
arbitrary,  designations  of  real  estate,  621,  622. 
descriptions  of  money,  stock,  &c.,  ib, 
or  from  words  referring  to  present  time,  623. 
wills  of  married  women,  604. 
wills  in  exercise  of  powers,  627,  628. 
in  exercise  of  power  given  to  survivor  of  several,  628. 
will  of  testator  subsequently  found  lunatic,  623. 
excepting  clauses,  ib. 
as  to  objects  of  gift,  ib, 
powers  of  appointment, 

old  law  as  to  exercise  of,  by  will,  626. 

general  powers  now  exercised  by  general  gifts,  ib, 

instances  of  exercise  by  general  residuary  bequest,  626. 

by  genera]  pecuniary  legacies,  ib, 

by  general  gifts,  627. 

property  ineffectually  appointed,  626. 

may  be  exercised  by  wills  of  prior  date  to  instrument  creating 

power,  628. 
contrary  intention,  627. 
special  powers  governed  by  old  law,  628, 
powers  of  revocation,  ib, 
lapse  in  case  of  gifts  to  issue  under  powers  of  appointment,  634. 
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CONSTRUCTION  OP 

retiduanr  daviie,  uniTeml,  includes  eitatet  comprised  in  lapsed  imI 
▼Old  clevises,  £23. 
but  not  gift  of  particular  residue,  53i. 
remains  specific  under  new  law,  I&. 
trustees,  estate  taken  by  trustees  under  devises  to  them,  531,  532. 

CONSTRUCTIVE  TRUSTS, 

whether  time  runs  under  the  Statutes  of  Limitation  in  case  of,  202, 389. 
within  the  Trustee  Act,  I850..6i3,  649. 

CONSULS, 

oaths  may  be  administered  by,  392. 

may  administer  estates  of  foreigner!  dying  in  Queen's  dominions,  when, 
641. 

CONTINGENT  INTERESTS, 
alienation  of,  325,  326. 
may  be  disposed  of  by  will,  501. 

or  deed,  638.    Sie  327. 

by  married  woman,  369,  638. 

CONTINGENT  REMAINDER, 
destruction  of,  640. 

protected  from  premature  failure  of  preceding  estate,  639. 
statute  abolishing,  repealed,  631. 

CONTINGENT  RIGHT, 

meaning  of,  in  Trustee  Act,  1850.  .648. 
release  of,  under  Trustee  Act,  1 850.. 651,  653,  655,  657. 
St€  Trustee  Acts. 

CONTINGENT  USES, 

to  take  effect  without  any  seisin  to  uses,  726. 

CONTINUAL  CLAIM, 

not  to  preserve  right  of  entry,  180. 

CONTRACT, 

distinction  between  cases  depending  on  contract  and  cases  depending 

on  nuisance,  1U7, 108. 
application  of  Uxfori  and  Ux  loei  to,  267* 
by  tenant  in  tail,  do  not  bar  entail,  344. 

effect  of,  343. 
by  married  woman  with  regard  to  land,  869. 
of  married  woman  before  marriage,  husband  not  liable  on,  415. 
to  sell  land  included  in  prior  devise,  520. 
for  lease  of  settled  estates  may  be  authorized,  689. 

CONTRIBUTION, 

between  several  estates  comprised  in  same  mortgage,  495. 
between  several  estates  subject  to  a  judgment,  580. 
to  rent-service  between  co-feoffees  or  parceners,  7 12. 
to  rent-charges,  714. 

principle  of  contribution  between  different  parta  of  property,  714. 

CONVENTIONS, 
as  to  domicile,  540. 

CONVEYANCE, 

mesntng  of,  in  Trustee  Act,  1850.  .648. 

to  purchaser  by  mortgsgee  under  statutory  power,  736. 

may  be  called  for  by  mortgagee  exercising  statutory  power  of  sale,  i5. 

CO-PARCENER, 

possession  of  one,  not  to  be  deemed  the  possession  of  the  others,  180. 
effect  of  disability  of,  under  old  law,  188. 
descent  in  case  of,  443,  444. 
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COPYHOLDS. 

customs  in  cases  of,  4<7»  48. 

custom  to  grant  waste  as  copyhold,  48. 
effect  of  enfranchisement,  52. 

after  twenty  years,  lord  cannot  enter  for  forfeiture  of,  160. 
action  of  debt  for  fine,  when  to  be  brought,  265. 
estate  tail  in,  850  et  seq, 

not  within  the  statute  De  donit,  850. 

may  be  entailed  by  custom,  t6. 

old  modes  of  barring  entail  in,  i6. 

powers  of  disposition  given  by  8  &  4  Will.  4,  c.  74,  to  apply  to,  t6. 

consent  of  protector  by  deed  to  be  entered  on  court  rolls,  851. 
when  not  by  deed,  how  to  be  given,  ib. 

inrolment  not  requisite  of  deeds  affecting,  858. 

entry  on  court  rolls  to  be  within  six  months,  ih. 

equitable  tenants  in  tail  of,  may  dispose  of  tlieir  lands  by  deed, 
852 

disposition  of,  belonging  to  bankrupts,  861. 

mortgage  by  tenant  in  tail  of,  831. 
evidence  of  entry  in  court  rolls,  852. 
not  bound  by  estoppel,  829. 

disposition  of  equitable  interests  in,  by  married  women,  416. 
Dower  Act  does  not  extend  to,  428. 
freebench  in,  427. 

See  Freebench. 
not  subject  to  curtesy  except  by  custom,  488. 
formerly  not  liable  for  debts,  482. 

made  liable  b^  8  &  4  Will.  4.  c.  104.  .476. 
can  be  taken  in  execution,  488,  568. 

proviso  as  to  lord's  services,  568. 
judgment  to  operate  as  charge  on,  574. 
may  be  disposed  of  by  will,  500. 

estate  remains  in  heir  until  admittance  of  devisee,  501. 

fees  payable  by  devisee,  502. 

will  to  be  entered  on  court  rolls,  ib. 

may  be  included  in  general  devise,  524. 
contingent  remainders  in,  640. 
vesting  orders  as  to,  under  Trustee  Act,  1850.  .665. 

See  Trustee  Acts. 
leases  of,  under  settled  Estates  Act,  702. 
leases  not  to  be  granted  without  consent  of  lord,  701. 

CORNWALL, 

limitation  of  rights  of  Duke  of,  148. 
customs  as  to  mines  in,  84. 

CORPORATION, 

within  2  &  8  Will.  4,  c.  71 .  .2,  6. 
within  8  &  4  WUL  4,  c.  27..  182. 
different  kinds  of,  188. 
ecclesiastical  and  eleemosynary,  what,  ib, 

within  what  time  their  lands  may  be  recovered,  218. 
aggregate  and  sole,  what,  134. 
execution  against,  578. 
judgment  a  charge  on  lands  of,  577. 

COSTS, 

running  of  time  in  actions  for,  271* 

incurr^  by  company  afterwards  wound  up,  ib, 

in  quare  impedit,  227. 

of  suit  for  dower,  428.  • 

under  Legitimacy  Declaration  Act,  461. 

under  Trustee  Acts,  651,  677. 

under  Settled  Estates  Acts,  697. 

in  partition  suits,  749. 


u  itatnneDl  for  iilrice  of  Eourt  to  be  migncd  by,  722. 

executed,  68S,  699. 
COUNTY  COURTS, 

rulM  of ,  M  to  SutulM  or  LimiutioD,  23S. 

•cktumleilgiiwiit  of  muried  Komui  uuy  be  receired  bj  Judge  of,  383. 

rciDOTal  of  judgmnit  of,  S97. 

Jurudiction  id  partition,  TSO. 

COURT.    SttCaAKCEtLi,  Cockt  or— Eqditt,  CooBTa  o^, 
COURT  ROLLS, 

prolcctoT'*  coDMllt,  10  b«  entered  on,  UI. 

endence,  K2. 
COVENANT. 

inlereil  allowed  on  money  due  nnder,  2£8. 
arreirt  recoTerable,  399. 

action  of,  againit  deviue  or  heir,  46S. 

none  to  be  implied  from  wordi  "gilt"  and  "grant,"  637. 

action  of,  will  lie  oD  word  "demiae''  in  leaae,  ib, 

not  to  aiiigii  or  underlcl  without  licence,  709,  TIO. 
ruDi  with  the  land  where  awiEni  DBined,  709. 

to  iniure,  relict  agiiiut  breach  of,  in  equity,  7IS. 
at  common  law,  ib, 

ItabiJity  of  executor  or  adminiitritor,  in  respect  of  CQVonaota  of  tbe 

atatutoiy  protection,  ib, 
COVENANT  TO  STAND  SEISED, 

grant  of  freehold  {■  fitlaro,  held  to  amount  to,  637. 

COVERTURE, 

•t  ANTICirATlOM. 


CREDITOR, 

marahalliTig  between  eredilora,  478. 

between  legatee!  and,  479. 
aale  of  land  of  judgmeol  debtor  on  petition  of,  626. 
Su  AaasTa— DlBTi — Jui 


CROWN, 

when  bound  by  acta  of  parliament,  140. 
wicbin  the  Prescription  Act,  t,  6. 
prescription  against,  33. 
presumption  of  grant  from,  143. 
not  within  a  &  4  WiU.  4,  c.  27-  ■  141. 
limilalion  of  right  of,  to  realty,  ib. 

adTctK  posBesaion  againsl  crown,  ib. 
chose  in  action  Teiled  in,  when  barred,  142. 
crown  auita,  practice  in,  ib. 
evidence  in,  it- 
grant  of  common  of  estovers  to  inhabitants  by,  46. 
~  infer  privileges  over  land  by  parol,  62. 
~  ivt  rem  out  of  incorporeal  hereditament!,  13E 
preseDt  where  incumbent  made  bishop,  220. 
D  by,  reatrained,  323. 
tenants  in  uil  of  the  gift  of,  ib. 

pcofision  u  to,  in  SetUad  Estates  Act,  701. 


s.-^ 
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CROWN— conHfi«6<2. 

reversion  in,  not  to  be  baired,  322. 

Locke  King's  Act  applies  in  favour  of,  491. 

accountants  to,  606. 

when  lien  of  crown  attaches,  606. 
registration  of  crown  debts,  604. 
See  Crown  Debts. 

CROWN  DEBTS, 

who  are  accountants  to  the  crown,  605. 

when  the  lien  of  the  crown  attaches,  606,  607. 

purchasers  not  to  be  affected  by,  unless  registered,  604.  See  607,  608. 
re-registration,  607. 

searches  for,  607,  608. 

quietus  to  accountants  to  the  crown  to  be  registered,  608. 

provisions  as  to  discharge,  or  part  discharge,  of  crown  debtor's  estate, 
609. 

satisfaction  on,  statute  as  to  entry  of,  622. 

legal  estate  vested  in  purchaser  or  mortgagee,  not  to  be  taken  in  execu- 
tion for,  616. 

CURTESY,  TENANT  BY  THE, 
defined,  431. 

four  requisites  for  constituting,  432. 
of  copyholds  by  custom,  433. 
of  equitable  estates,  ib. 

right  of,  may  be  excluded  by  express  declaration,  434. 
to  be  protector,  832. 
leases  may  be  granted  by,  698. 

CUSTOM, 

requisites  of  valid  custom,  31,  82. 

enjoyment  must  have  been  of  right,  34. 

difference  between  custom  and  prescription,  29,  30. 

profit  ^  prendre  in  alieno  solo  cannot  be  claimed  by,  3,  30. 

instances  of, 

to  fish,  8,  33. 

to  take  water  from  spring,  8,  30. 

to  erect  booths  on  highway,  82. 
on  common,  48. 
or  stalls  at  statute  sessions,  33. 

to  dance  on  close,  33. 

to  hold  borse  races,  ib, 
or  train  horses,  ib. 

as  to  appointment  of  churchwardens,  ib. 

customary  claim  to  marriage  or  visitation  fees,  ib. 

for  lord  to  grant  waste,  48. 

or  inclose  or  grant  leases  of  waste,  ib, 

for  copyholders  to  dig  clay,  47. 
as  to  mines  and  quarries,  83,  34. 

for  mine  owner  to  let  down  surface,  34. 
customary  rights  of  way,  78. 

or  water,  97. 
custom  of  London,  in  case  of  light,  17* 
heriot  custom,  134. 
married  woman  may  bind  herself  by  deed,  acknowledged  and  enrolled 

under,  376. 
as  to  descent,  444,  445. 

See  Common— Prescription. 

CUSTOMARY  FREEHOLDS, 

within  new  Statute  of  Limitations,  131. 

of  Wills,  500. 
not  within  3  &  4  Will.  4,  c  74,  s.  53.  .353. 
liable  to  execution  for  judgment  debts,  574. 
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D. 
DAMAGES, 

awarded  by  court  of  equity  in  caaea  of  disturbance  of  rights  of  watcTt 
107. 
of  light,  128. 

DEATH, 

preaumption  of,  where  penon  not  heard  of  for  seven  years,  188. 

no  preaumption  as  to  time  of  death,  i6. 

effect  of  other  circumatancea,  190. 

preaumption  of  death  of  legatee,  189. 

security  to  refund,  16. 

of  one  partner,  effect  of  payment  of  intereat  by  survivor  on  liability  of 

estate  of  deceased,  296. 
will  10  be  construed  to  speak  at  time  of  testator' a,  521. 

contrary  intention  how  evidenced,  ib, 

rule  haa  reference  to  property  and  not  to  objecta  of  will,  523. 
payment  under  power  of  attorney,  avoided  by,  718.. 

indemnity  to  trustees  in  such  case,  ib, 

DEBTS, 

by  simple  contract, 

what  are,  481. 

time  within  which  to  be  recovered,  265. 

Sie  Simple  CoNTtACT  Debts—Limitation  of  Actiohs 
AND  Suits. 
by  specialty, 

what  are,  482. 

time  within  which  to  be  recovered,  258. 

S§0  Spbcialtt— Limitation  of  Actionb  and  Suits. 
devise  in  trust  to  pay,  does  not  revive  debts  barred,  290. 

but  stops  time  running  in  case  of  debts  not  barred,  ib. 
effect  of  trust  of  personalty  for  payment  of,  290.  See  248. 
interest  on,  256  et  «ey. 

of  husband,  where  given  priority  over  dower,  426,  427,  477. 
payment  of,  out  of  real  eatate,  468  et  seq. 

See  Payment  of  Debts  out  of  Real  Estate. 
what  are,  within  8  &  4  Will.  &  M.  c.  14^.465. 
charge  of,  on  real  estate,  467. 
order  in  which  paid  out  of  asaeta,  480. 

purchaser's  obligation  to  see  to  application  of  purchase -money  in  esse 
of  sale  to  pay,  488. 

Stfe  Purchaser. 
mortgage,  payment  of,  out  of  land,  490. 

See  Locke  King's  Act. 
jud^ent.    See  Judgment. 

equitable,  charging  order  cannot  be  obtained  on,  582. 
to  the  crown,  604. 

See  Crown  Debtb. 
of  deceaaed  person,  provision  aa  to  order  to  take  account  of,  730. ' 

DECEASED  PERSON, 

order  to  take  account  of  debts  of,  730. 
stock  standing  in  name  of,  663. 

DECLARATION, 

effect  of,  as  evidence,  on  title  to  land,  150. 
of  legitimacy  by  Court  of  Divorce,  459. 
of  illegitimacy  by  Court  of  Chancery,  460. 

DECREE, 

of  Court  of  Equity, 

within  what  time  to  be  inrolled,  234. 

for  payment  of  money,  to  have  force  of  judgment,  589. 

provisions  of  Trustee  Act,  1850,  applied  to,  6S5,  ^66. 
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DEDICATION, 

or  my>  to  public,  63  el  Itf. 
of  Kttled  esMlel  Tot  roadi,  691. 

DEED, 

ntoppel  by,  327.    Su  Eitotpel. 

fraudulent  coDcealment  of,  by  vendor  or  morlgngee,  how  puniBlinble, 

717. 
feoffmeDts,  partitions,  exchange*,  leaaea,  aa 

(lubject  to  certain  exceptions)  required  to 
when  not  to  imply  any  condilion,  637. 
strangers  may  lake  under,  when,  638. 
when  lo  be  valid  witbout  certain  solemnities  prescribed  by  power,  7IS. 

DEFINED  CHANNEL, 

in  case  of  atresms  above  ground,  87,  B8. 
subterranean  streams,  88. 

DELAY, 

effect  of,  in  case  of  pollution  of  atream  by  sewage,  lOG. 
%(AcQuiEtCENCB— Laches. 

DELIVERY  IN  EXECUTION, 

necetaary  before  judgment  can  affect  land,  625. 
what  is,  ii. 

DEMISE, 

word  implies  a  covenant,  when,  637. 


&(4S6. 

DESCENT, 

Uw  of,  before  3  &  4  Will.  4,  c.  106..  436  el  ttj. 

alterationa  in,   propoaed   by  real  property  commlsaioncrs, 

proirisions  of  3  &  4  Will.  4,  c.  106,  aa  to,  43S  tl  teq. 

commencement  of  act,  457. 
descent  to  be  traced  from  purchaser,  last  owner  lo  be  consiilered  [ 
chaser,  441. 

■eisin  of  ancestor  formerly  requisite,  441.     See  iSS. 

seisin  now  unnecessary  in  purcbaaer,  442. 

descent  of  estates  in  remainder,  reversion,  or  bj  executory  dev 
44S. 

descent  In  caae  of  coparceners,  443,  444. 

total  fiiilure  of  purchaser's  heirs,  446. 
descent  and  purchwe,  447. 
heir  entitled  under  will  to  take  aa  devisee,  446. 

Uw  before  act,  447. 

deviae  to  heir  as  periima  derignala.  44G,  4S0. 
limitation  in  assurance  to  grantor  or  his  heirs  to  create  an  estate 
purchase,  446. 

rule  in  Shelley's  case,  ib. 
limitation  to  heirs  of  grantor  formerly  construed  as  reversion,  i 
what  conveyance  alters  line  of  descent,  ib. 
mode  of  detceni  where  heir*  uke  by  pundtue  under  limiutioi 
hein  of  ancestor,  4S1. 
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DESCENT— eolifimMA 

from  brother  or  lUter  to  be  traced  through  parent,  i^l . 
in  case  of  anceston, 

lineal  ancettori  admitted,  452. 
male  line  prelierred,  463. 

mother  of  more  remote  male  anceator  prefened  to  mother  of  leaa  re- 
mote male  anceator,  463. 
half-blood  admitted, 

former  rule  excluding,  487. 
exceptions  to  the  rule,  454. 

effect  of  rule  requiring  seisin  of  ancestor  upon  descent  to  half- 
blood,  455. 
attainted  blood,  descent  may  be  traced  through, 
effect  of  attainder,  456. 
statutes  as  to  attainder,  457. 
At  Heir. 

DESCENT  CAST, 

not  to  bar  right  of  entry,  228. 

DETINUE, 

when  time  mm  in  actions  of,  268. 

DEVASTAVIT, 

claim  for,  barred  in  six  years,  267. 

DEVISE, 

heir  taking  by,  considered  purchaser,  446. 
old  law  as  to,  ib. 

devise  to  heir  as  pemma  designcUa,  445. 
to  be  void  against  specialty  creditors,  464. 
what  property  may  ne  the  subject  of,  499. 
when  not  to  be  rendered  inoperative  by  subsequent  conveyance  or  act, 

520. 
residuary,  what  to  include,  523. 

general,  may  include  copyhold  and  leasehold  as  well  as  freehold,  524. 
mav  operate  as  execution  of  power,  525. 
without  words  of  limitation  to  pass  the  fee,  529. 
operation  of,  to  trustees,  531. 

to  testator's  children  or  issue,  533. 
St€  Construction  of  Wills— General   Devise— Residuary 
Devise. 

DEVISE  OF  REAL  ESTATE  CHARGED  WITH  DEBTS, 
who  is  to  sell  where  testator  charges  land  with  his  debts,  and— - 

1.  Devises  the  land  upon  trusts,  484. 

2.  Devises  the  land  bene6cially  in  fee,  485. 

3.  Devises  the  land  for  life  with  remainders  over,  486. 

4.  The  land  is  not  devised,  but  descends  to  the  heir,  15. 
case  of  lapse,  487. 

case  where  executor  and  trustee  renounces  and  disclaims,  ib. 
executor's  power  of  sale,  whether  legal  or  equitable,  ib, 
effect  of  lapse  of  time  on  it,  ib. 

DEVISEE, 

liable  to  actions  of  debt  or  covenant  jointly  with  heir,  465. 

liable  solely  where  no  heir,  466. 

heir  to  take  as,  when,  446. 

not  to  claim  payment  of  mortgage  out  of  personal  assets,  490. 

cases  on  the  construction  of  the  last  provision,  491 — 497. 

DIE  WITHOUT  ISSUE, 

operation  of  words  in  devise  or  bequest,  529. 

DIGNITIES, 

not  within  the  Statute  of  Limitations.  147. 
half-blood  not  excluded  from  succession  to,  454. 
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DISABILITIES, 

saving  in  favour  of  persons  under, 

in  the  case  of  claims  under  the  Prescription  Act,  26. 
in  the  recovery  of  land  or  rent,  1 86  et  seq, 
as  to  mortgages,  Me  216. 
successive  disabilities  in  the  same  person,  187. 

in  different  persons,  192. 
saving  clause  in  old  Limitation  Act  as  to  realty,  187. 
in  the  recovery  of  money  charged  on  land  or  legacies,  236,  244'. 

no  saving  as  to  arrears  of  rent  or  interest,  24>9,  254. 
in  the  recovery  of  debts  by  specialty,  261. 
in  the  recovery  of  debts  by  simple  contract,  273. 

representatives  of  persons  dying  under  disability,  274. 
provision  as  to,  in  the  case  of  error  upon  judgments,  233. 

DISCHARGE  OF  WATER, 

prescriptive  right  to  discharge  water  on  adjoining  land,  92. 
See  Water. 

DISCLAIMER, 

^      by  tenant  of  landlord's  title,  178.  * 

effect  of,  179. 

what  amounts  to,  tfr. 
by  married  woman,  371, 639. 
by  devisee  or  trustee,  371. 

should  be  by  deed,  ib, 

whether  it  can  be  by  parol,  372. 

inferred  from  what  circumstances,  ib, 

effect  of,  bv  one  of  several,  ib, 

where  land  charged  with  debts,  487. 

DISCONTINUANCE, 
what  is,  229. 

not  to  bar  right  of  entry,  228. 
operation  of  fine  as,  302. 
by  wife,  statute  relating  to,  822. 

DISENTAILING  DEED, 

DO  particular  form  of,  necessary,  844. 

executed  by  tenant  for  life,  effect  of,  320. 

whether  required  on  payment  out  of  court  of  entailed  money,  366. 

executed  by  infant  under  18  &  19  Vict.  c.  43,  to  be  void  on  death  of 

infant  under  age,  409. 
infant  devisee  in  tail  compelled  to  execute,  472. 
judgment  debtor  compelled  to  execute,  577. 
operation  of  vesting  order  as,  653. 

DISSEISIN, 

what  amounts  to,  147 • 

DISTRESS, 

given  by  statute  for  all  rents,  136. 
when  distress  can  be  made,  137. 
right  of  executors  to  distrain,  138. 

after  end  of  the  term,  ib, 
for  annuity  given  by  will,  ib. 

time  within  which  to  be  made,  144  e/  seq. 

See  Limitation  of  Actions  and  Suits. 

DISTRIBUTION  OP  ASSETS, 

by  executor  or  administrator  after  notice,  720. 

DISTRINGAS, 

order  of  judge  to  operate  as,  586. 
writ  to  be  issued  by  Court  of  Chancery,  ib, 
form  of  writ,  587. 

s.  3k 
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DITCHES, 

rights  of  ownership  as  to,  70. 

DIVERSION  OF  WATER, 

prescriptive  right  to  divert,  91. 
naturml  right  to  divert  flood  water,  90. 
Sh  Water. 

DIVIDENDS,  ^  .        „,      o     K..^ 

apportionment  of,  in  respect  of  time,  551.    Set  555. 
on  stock  representing  land,  545. 
Se%  Apportiomment. 

DIVORCE  COURT,  ^         „     ^ 

judge  of.  cannot  make  charging  order.    Stt  Addenda. 
decree  of,  not  expunged  from  register,  575. 

DOCKETS, 

to  be  closed,  598. 
docketed  judgments,  599. 

DOMICILE,  .  ^      ,.^   ^.^ 

wills  of  British  subjects  made  abroad  valid,  538. 
wills  made  in  the  kingdom  to  be  admitted,  if  made  according  to  local 

usage,  %h% 
will  not  to  be  invalid  by  reason  of  chanffc  of,  589. 
act  not  to  invalidate  wills  otherwise  made,  ih. 
act  extends  only  to  persons  dying  after  act,  ih, 
may  be  regulated  by  conventions  with  foreign  countnes,  5  W. 
Set  Will. 

DOMINANT  TENEMENT, 
meaning  of,  6. 

DOOMSDAY  BOOK, 

evidence  as  to  tenure  by  ancient  demesne,  809. 

DOWER, 

law  of,  before  8  &  4  Will.  4,  c.  105.. 417  et  teq, 
out  of  what  property  a  woman  is  dowable,  417,  419. 
mines  and  timber,  419. 
equitable  estates  of  husband,  423. 
equity  of  redemption,  424. 
land  of  which  husband  is  mortgagee,  ib, 
reversions  and  remainders,  ib. 
estate  in  joint  tenancy,  425. 
means  by  which  the  right  was  defeated  before  the  act, 
jointures,  418,  419. 
legal,  419. 
equitable,  420. 
terms  of  years,  418,  421. 
uses  to  bar  dower,  418,  422. 
cases  where  widow  was  put  to  her  election, 

where  land  was  devised  to  others,  and  the  will  contained  provisions 
inconsistent  with  her  right  to  dower,  426. 
gift  of  personal  use  of  property,  ib, 
power  to  lease  or  manage,  ib, 
power  of,  or  trust  for  sale,  427. 
where  provision  given  to  widow  herself  to  be  taken  in  lieu  of  dower, 

429. 

effect  of  receiving  provision  given  in  lieu  of  dower,  ib, 

provisions  of  8  &  4  Will.  4,  c.  105  ••417  et  teq. 
See  Contents,  vii. 
effect  of  act,  417. 
act  does  not  apply  to  copyholds,  428. 

freebench,  427. 
to  what  cases  the  act  applies,  431. 
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may  be  extinguished  by  deed  acknowledged,  371. 
forfeited  by  adultery,  422.    See  226. 
remedies  for  recovering,  226,  425. 

action  for,  to  be  commenced  by  writ  of  summons,  225. 
writ  of,  when  it  lay,  226. 
unde  nihil  habet,  ib» 
equitable  relief  in  cases  of,  ib. 

whether  purchase  for  valuable  consideration  without  notice  is 
defence  against,  ib. 
when  right  to  sue  for  is  barred,  145. 

arrears  recoverable,  249. 
dowress  not  to  be  protector,  383. 
may  grant  leases,  698. 

DRAINS, 

to  be  repaired  by  the  occupier,  108. 

part  of  settled  estates  may  be  dedicated  for,  692. 

DURHAM, 

provisions  as  to  judgments  in  courts  of,  595. 

judgments  of  courts  of,  not  to  affect  lands  until  registered,  612. 

sections  18,  19  and  20  of  stat  1  &  2  Vict.  c.  110,  extended  to  Court  oi 

Chancery  of,  ib, 
other  provisions  extended  to,  618. 
duties  of  prothonotary  of  Court  of,  615. 
fees  for  registration  and  searches  in  Court  of,  ib, 
orders  may  be  made  by  Court  of  Chancery  of,  under  Trustee  Act, 

1850.. 660. 

E 
EARNINGS, 

of  married  women  to  be  their  separate  property,  411. 

EASEMENT, 

definition  of,  6. 

servient  and  dominant  tenements,  ib, 
instances  of,  ib, 
modes  of  claiming, 

by  prescription  at  common  law,  55. 

See  Prescription. 
by  non- existing  grant,  56, 
by  prescription  under  statute,  6  et  seq. 
See  Prescription  Act. 
what  are  easements  within  section  2  of  Prescription  Act,  8. 
acquisition  of,  by  one  tenant  as  against  another  tenant  under  same 

landlord,  11,  17. 
deed  necessary  to  pass,  57. 
how  lost.    See  Extinction. 
rent  cannot  issue  out  of,  7,  188. 

leases  of,  may  be  granted  under  Settled  Estates  Act,  687. 
See  Light — Pew— Water— Way. 

EAST  INDIA  STOCK, 

investment  in,  by  trustees,  725. 

of  cash  under  control  of  court,  726. 
EAVES, 

right  to  discharge  water  from,  92. 

ECCLESIASTICAL  BENEFICE, 

whether  judgment  a  charge  on,  under  1  &  2  Vict.  c.  110,  s.  18.  .577. 

ECCLESIASTICAL  CORPORATION, 

not  within  the  old  Statutes  of  Limitation,  218. 
provision  as  to,  in  2  &  3  Will.  4,  c.  71 . .  1 ,  6. 

3&  4  Will.  4,  c.  27.. 218. 

3  e2 
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ECCLESIASTICAL  COURTS, 

recovery  of  legacies  in,  to  be  subject  to  S  &  4  Will.  4,  c.  27  •  •  229. 
jurisdiction  of,  transferred  to  the  Court  of  Probate,  230. 
jurisdiction  in  case  of  pews,  118. 

EJECTMENT, 

nature  of  action,  227. 

ELECTION, 

by  married  woman,  371,  405. 
when  widow  put  to, 

in  case  of  devise  by  husband  inconsistent  with  her  right  to  dower, 
426. 

See  Dower. 
in  case  of  provision  given  in  lieu  of  dower,  429. 
See  Dower. 
jurisdiction  of  court  under  Trustee  Act  in  suits  arising  out  of  doctrine 
of,  666. 

EMBLEMENTS, 

on  determination  of  leases  under  tenant  for  life,  tenant  to  hold  until 
expiration  of  current  year  instead  of  taking,  346. 

ENCROACHMENTS, 

from  waste,  adverse  possession  in  case  of,  before  3  &  4  Will.  4,  c.  27  •• 

151. 
by  tenants,  are  for  benefit  of  landlord,  43, 152. 
presumption  may  be  rebutted,  49. 

ENFRANCH ISEMENT, 

of  copyholds,  destroys  right  of  common,  51,  52. 

not  presumed  from  lord's  negligence  in  exacting  acknowledgments  for 

fines,  136. 
under  power,  reserving  minerals,  not  invalid  on  ground  that  power  did 
not  authorize  reservation  of  minerals,  742. 

ENJOYMENT, 

nature  of  requisite,  to  give  right  under  Prescription  Act, 

to  profits  a  prendre,  S  ei  aeq. 

to  easements  other  than  light,  9  et  teg, 

to  light,  16. 
periods  of,  in  case  of  profits  4  prendre,  2. 

easements,  6,  14. 

ENJOYMENT  AS  OF  RIGHT, 
in  case  of  custom,  83. 

claims  to  easements,  11  et  seq, 

ENTAILED  LAND,  299. 

See  Estate  Tail — Tenant  in  Tail. 

ENTAILED  MONEY, 

interpretation  of  money  in  3  &  4  WilL  4,  c.  74.  .298. 
money  to  be  laid  out  in  land  considered  as  realty,  364. 
provision  as  to  barring  the  entail,  365. 

old  mode  of  barrinff  entail  in,  364. 
fund  in  court,  whether  disentailing  deed  required  on  payment  out,  366. 

costs  of  deed,  16. 

evidence,  ib, 
in  Ireland  belonging  to  bankrupt,  16. 

ENTRY  ON  LAND, 
nature  of  right  of,  425. 

limitation  of  right  of,  under  21  Jac.  1,  c.  16.  .147. 
roust  be  made  within  twenty  years  after  right  first  accrues,  144. 


\ 


Index,  789 

ENTRY  ON  LAND-co««n«feA 

when  right  of,  shall  be  deemed  to  have  accruedf 

in  the  case  of  estates  in  possession,  154. 

on  dispossession,  ib, 

on  abatement  or  death,  ib, 

on  alienation,  155. 

in  case  of  future  estates,  reversions,  &c.,  155,  162. 

in  case  of  forfeiture  or  breach  of  condition,  155,  159. 

in  case  of  administrator,  168. 

in  case  of  tenant  at  will,  164. 

in  case  of  tenant  from  year  to  year,  171. 

in  case  of  wrongful  receipt  of  rent  exceeding  20f.  a  year,  176. 
not  to  be  deemed  possession,  179. 
right  not  preserved  by  continual  claim,  180. 
right  of,  not  to  be  barred  by  descent  cast,  discontinuance  or  warranty, 

228. 
of  lord  of  manor  on  forfeiture  of  copyholds,  160. 
of  father  on  son's  land,  effect  of,  187. 
by  trustee,  effect  of,  t5. 
by  landlord  on  expiration  of  term,  154. 
right  of,  may  be  devised,  500. 

aliened  by  deed,  154. 

See  Limitations  of  Actions  and  Suits. 

EQUITABLE  ESTATES, 
fines  and  recoveries  of,  S14. 
disposition  by  equitable  tenant  in  tail  of  freeholds,  820. 

of  copyholds,  852. 
in  copyholds,  disposition  by  married  woman  of,  895. 
dower  out  of,  423. 
whether  curtesy  out  of,  483. 
subject  to  same  rules  of  descent  as  legal,  441. 
liable  to  execution,  569. 

EQUITABLE  RELIEF, 

in  case  of  disturbance  of  rights  of  common,  54,  5^. 

way,  public,  68. 

way,  private,  85. 

water,  104. 

light,  126. 

pews,  120. 
in  case  of  dower,  226. 

EQUITY,  COURTS  OF, 

jurisdiction   of,   in  case  of  incorporeal  rights  and  easements.    See 

Equitable  Relief. 
how  far  bound  by  Statutes  of  Limitation,  198,  288. 
suits  to  recover  land  or  rent,  to  be  brought  within  same  period  as 

actions  at  law,  198. 
time  within  which  suits  to  recover  money  charged  on  land  or  legacies 

must  be  brought,  286. 
time  within  which  specialty  debts  roust  be  recovered  in,  260,  288. 
time  within  which  simple  contract  debts  must  be  recovered  in,  288. 
concealment  of  right,  271. 
express  trust,  201. 
fraud,  208,291. 
acquiescence,  210,  291. 
will  prevent  Statute  of  Limitations  being  used  aa  a  bar,  201. 
pleading  the  Statutes  of  Limitation  in,  281. 
dower,  equitable  relief  in  case  of,  226. 
rents,  for  what  time  account  of,  will  be  directed  in,  255. 
interest  on  debts,  &c.  allowed  by,  257. 

excluded  from  giving  any  effect  to  dispositions  by  tenants  in  tail,  or 
consent  of  protectors  of  settlements  which  in  courts  of  law  would 
not  be  effectual,  346. 
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EQUITY,  COURTS  OF— confteiMf. 

rules  of,  not  to  apply  between  the  protector  of  t  tettlemeiit  and  a  tenant 

in  tail  under  tlie  lame,  339. 
will  not  compel  married  woman  to  acknowled^  deed,  384. 

supply  want  of  acknowledgment  of  deed  of  marmd  woman, 
370. 
decree  or  order  of,  for  payment  of  money  to  have  force  of  judgment,  &S9, 
590. 
held  to  be  a  judgment  within  3  &  4  WilL  4,  c  27,  8.40.  .237. 
not  to  compel  applications  under  the  Settled  Estates  Act,  701. 
See  AcQUiEscENCB— Fraud — Trust. 

EQUITY  OF  REDEMPTION. 

barred  by  twenty  years*  possession  by  mortgagee,  unless  acknowledg- 
ment, 212. 

See  MORTGAORE. 

dower  out  of,  424. 

how  applied  in  payment  of  debts  under  8  &  4  WilL  4,  c.  104*. 477. 

EQUITY  TO  SETTLEMENT. 

may  be  released  by  married  woman,  406. 

ERASURE, 

in  affidavit  of  commissioner  for  taking  married  woman's  acknowledg- 
ments, 890. 
in  will,  518. 

ERROR. 

within  what  time  to  be  brought,  233,  234. 

ESCAPE  OF  WATER, 

liability  for,  103. 

ESCHEAT, 

nature  of,  140. 

property  held  on  trust  or  mortgage  not  subject  to,  675. 
beneficial  interest  of  trustee  or  mortgagee  liable  to,  676. 
lands  ot/elo  de  te  not  subject  to,  457. 

escheated  lands  are  assets  for  payment  of  intestate's  debts,  476. 
persons  taking  estate  by.  witliin  3  &  4  Will.  4,  c.  27.  •  132. 
Court  of  Chancery  may  direct  conveyance  of  land  vested  in  trustee 
dying  intestate  and  without  heirs,  656. 

ESTATE, 

meaning  of,  in  3  &  4  Will.  4.  c  74.  .298. 

ESTATE  AT  WILL,  167. 
See  Tenancy  at  Will. 

ESTATE  FROM  YEAR  TO  YEAR,  173. 
See  Tenancy  from  Year  to  Year. 

ESTATE  PVR  AUTRE  VIE, 
cannot  be  entailed,  299. 
quasi  entail  of,  300. 
how  barred,  ib, 
curtesy  cannot  issue  out  of,  432. 
descent  of,  435,  456. 
disposable  by  will,  500. 
to  be  assets,  503. 

ESTATE  TAIL, 
origin  of,  299. 
what  may  be  entailed,  ib, 

quasi  entails  of  chattels  or  estates  pur  autre  vie,  ib, 
how  barred,  300. 
alienation  of,  301,  320. 
created  bv  statute,  324. 

provision  as  to,  in  Settled  Estates  Act,  701. 


ESTATE  TAIL— fmfiined. 

in  copjr holds,  860. 

in  advovtoiiB,  when  remtinderinan  bamd,  221. 

bpseofdeviKeaf,  532. 

belonaini;  to  judgment  creditor,  £69.     See  S77. 

Set  Tekjii 
ESTOPPEL, 

ihr«e  kindi  of,  827. 

by  niBtler  in  paii,  fft. 

by  deed,  ib. 

lease  and  releue  do  not  operate  bv  eatoppel,  lb. 

effect  of,  828. 

casei  where  no  estoppel,  329. 

copyholds  not  bound  by,  tb. 

operatioD  of  fines  and  recoveries  by  way  of,  303, 803. 

in  case  of  expectant  intereita,  SIS,  327. 
ESTOVERS, 

common  of,  i5. 
EVICTION  BY  TITLE  PAEAMOUNT. 

apportionnienl  of  rent  in  case  of,  711,  712. 
EVIDENCE, 

of  exercise  of  right  of  common,  8,  4. 

ID  establish  common  pur  caita  dt  vUinagt,  42. 

of  user  of  euement,  18.    Set  11,  12,  19. 

admissible  under  general  traverse  of  enjoyment  as  oF  rjgbt,  23. 

to  eslabliah  righlj  of  fishing,  47. 

of  rights  to  the  aeiBbore,  113. 

as  to  public  ways,  63. 
private  ways,  79. 
title  to  pens,  119. 

in  crown  suits,  142. 

of  consent  of  lord  chancellor  a*  protector,  849. 

of  entry  in  court  rolls,  SS2. 

ofintolnientofdeeda,  367. 

upon  application  to  court  to  sanction  settlement  by  infant  on  marriage, 
409. 

on  petition  for  appointment  of  new  trustees,  S70. 

on  applications  under  the  Settled  Estates  Acts, 
for  leases,  689. 
for  sales,  707. 
for  appointment  ol'  guardian,  70S. 

of  execution  of  leases  under  act  by  lessee,  699. 

order  under  Trustee  Act,  of  what  matters  li>  be,  674. 

or  eioneration  From  bonds  to  the  crown,  624. 
EXAMINATION, 

of  married  woman,  on  acknowledging  deed,  3S3. 

OD  application  under  Settled  Estates  Act,  700. 

Sie  ACKNOWLEDOHENT  OF  DEED*. 

EXCEPTING  CLAUSES  IN  WILL, 

whether  sect.  24  of  Wills  Act  applies  to,  323. 
EXCEPTION, 

of  right  of  way  in  leaae  operate*  aa  grant  by  lenee,  72. 
EXCHANGE, 

must  be  bjf  deed,  632. 


for,  6< 

&c.  necessary,  734. 


by  trustees  under  slalulory  pi 
consent  of  tenant  for  life, 


1 
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£XCHANGE-co//<tn««i. 

under  power,  reserving  minerals,  not  invalid,  on  ground  that  power  did 
not  authorize  reservation,  742. 

EXECUTION, 

registration  of  writs  of,  618,  626. 

delivery  in,  necessary  before  judgment  can  affect  land,  625,  627. 

what  is  delivery  in,  625. 

See  Writ  op  Elegit— Writ  of  Fieri  Facias. 

EXECUTION  OF  WILLS, 

signnture  made  by  testator,  505. 

by  another  person  by  testator's  direction,  506. 
in  presence  of  witnesses,  ib. 
acknowledgment  of  signature  in  presence  of  witnesses,  what  amounts 

to,  ib. 
position  of  signature,  536,  537. 
presumption  as  to  due  execution,  509. 

evidence  showing  that  statutory  requisites  were  not  complied  with,  ib. 
invalid  testamentary  instrument  rendered  valid  by  subsequent  instru- 
ment duly  executed,  ib. 
re-execution  of  will  by  codicil,  534. 
publication,  not  requisite,  513. 
republication,  534. 

mode  of  execution  of  wills  in  exercise  of  powers,  511. 
forms  in  which  wills  of  British  subjects  may  be  executed,  within  and 
witliout  the  United  Kingdom,  for  the  purpose  of  being  admitted  to 
probate,  538. 

See  Attestation  op  Wills. 

EXECUTOR, 

distinction  between  administrator  and,  163. 
right  of,  to  distrain,  138. 

how  time  runs  against  simple  contract  debt  in  case  of,  272. 
acknowledgment  in  writing  by,  275. 
payment  by,  288,  295,  296. 

whether  payment  by,  takes  debt  out  of  statute  as  against  devisees, 
288. 
case  where  executor  is  devisee,  ib. 

or  trustee,  ib. 
effect  in  keeping  alive  right  to  make  legatees  refund,  ib. 
acknowledgrment  by,  after  decree  in  administration  suit,  will  not 

revive  debt  barred,  289. 
not  bound  to  plead  the  statute,  ib, 
may  pay  and  retain  debts  barred,  ib, 
may  set  off  legacy  against  debt  barred,  ib. 
right  of,  to  account  of  original  testator's  estate,  ib. 
not  to  be  protector  of  setUement,  333. 
power  to  sell  implied  from  charge  of  debts,  484  «f  seq. 

See  Devise  op  Real  Estate  charged  with  Debts. 
whether  power  legal  or  equitable,  487. 
effect  of  lapse  of  time,  t5. 
may  witness  will,  514. 

protection  of,  against  unregistered  judgments,  619. 
judgment  against,  to  be  re -registered,  620. 
Trustee  Act,  1850.  extends  to,  649. 

See  Trustee  Acts. 
making  payment  under  power  of  attorney,  718. 
fully  protected  by  decree  of  court  in  administration  suit,  719. 
liability  of,  in  respect  of  rents,  covenants  and  agreements  in  testator's 
lease,  ib. 

statutory  protection  in  respect  of,  ib. 
fund  formerly  set  apart  for  protection  of,  ib. 
now  unnecessary,  ib. 
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liability  of,  in  respect  of  rents  in  conveyances  to  testator  on  chief  rent 

or  rent-cbarge,  statutory  protection  against,  720. 
distributing  assets  after  notice,  protected,  ib, 
power  of,  to  compromise  and  compound,  740. 
may  apply  to  court  for  advice,  721. 
&e  Administrator. 

EXECUTORY  LIMITATIONS, 

effect  of  disposition  by  tenant  in  tail  upon,  821. 

EXONERATION, 

of  mortgaged  estates,  491. 
See  Locke  Kino's  Act. 

EXPECTANCIES, 

alienation  of,  325,  326.    See  638. 

issue  inheritable  cannot,  under  3  &  4  Will.  4,  c.  74,  bar  their,  325. 

EXPRESS  TRUST, 

within  the  Statutes  of  Limitation,  what  is,  202,  205. 
See  Trust. 

EXTENT, 

of  right  to  light,  123. 

EXTINCTION, 

of  public  ways,  66. 
of  private  ways,  81. 
of  rights  of  water,  99. 
light,  124. 
of  title  under  3  fit  4  Will  4,  c.  27.  .222,  224. 
of  powers  generally,  378. 

by  married  women,  369,  405. 

EXTINGUISHMENT, 

of  rent-charges  in  case  of  purchase,  714. 

of  devise,  ib. 
of  descent,  ib. 

EXTRA- PAROCHIAL  PERSONS, 
may  prescribe  for  pew,  117. 

F. 

FACULTY, 

grant  of,  with  regard  to  pew,  116. 

FALSIFICATION, 

of  pedigree  by  vendor  a  misdemeanor,  717. 

FEE, 

passes  under  devise  without  words  of  limitation,  529. 

FEE-FARM  RENT, 
what  is,  136. 
arrears  recoverable,  250. 
may  be  consideration  in  sales  under  Settled  Estates  Acts,  691. 

FEES, 

to  be  taken  under  8  &  4  Will.  4,  c.  74,  in  respect  of  acknowledgments 

by  married  women,  &c.,  402. 
where  several  married  women  join  in  one  acknowledgment,  403. 
by  stewards  of  manors  for  entries  on  court  rolls,  ib. 
for  iuroluieat  of  deeds,  to  be  regulated  by  Court  of  Chaucery,  368. 
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FEES— eon/ifi«e<2. 
of  sheriff.  570. 

for  registry  of  judgments,  593,  699. 
for  re- registration  of  judgments,  600. 
for  registering  lU  pendens,  603. 

for  entry  of  judgments  of  Courts  of  Durham  and  Lancaster,  612. 
for  entry  of  memorandum  of  annuity,  617. 
for  entry  of  satisfaction  on  judgments,  624. 
for  searching  for  judgments,  617. 
on  searches  for  crown  debts,  608. 
for  registry  of  quietut^  ih. 
to  officers  and  solicitors  under  Settled  Estates  Act,  707. 

on  proceeding  to  obtain  advice  of  court,  723. 

FELO  DE  SE, 

lands  of,  do  not  escheat,  457. 

FELON, 

Court  of  Chancery  to  be  protector  where  protector  a,  886. 
appointment  of  new  trustee  in  place  of,  668. 

FEME  COVERT.    See  Married  Woman. 

FEOFFMENT, 

must  be  by  deed,  682. 

by  infant,  according  to  custom  of  gavelkind,  valid,  683. 
made  after  1st  Oct.  1845,  not  to  operate  tortiously,  687. 
effect  of,  in  certain  cases,  ifr. 

FERRIES, 

rights  as  to,  114. 

FIERI  FACIAS, 
writ  of,  571- 

See  Writ  of  Fieri  Facias. 

FINES, 

gave  title  by  non-claim,  when,  147,  148. 
definition  and  origin,  801. 
different  sorts  of,  ib. 
operation  of,  802. 

as  a  discontinuance,  ib. 

in  case  of  equitable  interests,  814. 

by  estoppel,  825,  827. 

when  collateral  heirs  of  cognisor  barred  by,  326. 

in  extinguishing  powers,  888. 

in  letting  in  charges  on  reversion,  841. 

in  merging  base  fee  in  reversion,  842. 
relief  against,  in  equity,  on  ground  of  fraud,  210. 
abolition  of,  307. 

what  acts  to  be  done  by  person  liable  to  levy  under  covenant,  308. 
having  certain  errors  in  parcels  or  parties,  made  valid  without  amend- 
ment, 811. 

cases  as  to  amendment  of,  ib. 
levied  of  lands  in  ancient  demesne,  809. 

levied  in  Common  Pleas,  to  be  deemed  fines  with  proclamations,  312. 
levied  in  Wales  and  Cheshire,  when  valid,  318. 

to  be  taken  to  have  been  levied  with  proclamations,  ib. 
certain  cases  in  which  fines  not  made  valid  by  act,  316. 
custody  of  records  of,  8l7. 

FISHERY, 

common  of,  46. 

several,  ib. 

free  fishery,  meaning  of,  47. 

evidence  of  rights  of,  ib. 
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FIXTURES, 

when  passing  by  conveyance,  573. 
when  liable  to  execution,  ib, 

FLOW  OF  WATER, 

right  to,  86,  90. 
See  Water. 

FORECLOSURE, 

within  what  time  to  be  brought,  199,  236. 
arrears  of  interest  recoverable  in,  252. 
provisions  of  Trustee  Act  in  case  of  decree  for,  667. 
infant  allowed,  on  attaining  twenty-one,  to  show  cause  against  decree 
in  cases  of  legal,  471. 

FORFEITURE, 

when  right  to  land  accrues  in  cases  of,  155. 

See  Limitation  op  Actions  and  Suits. 
of  copyholds,  running  of  time  in  case  of,  1 60. 
for  not  insuring, 

relief  against  in  equity,  712. 

at  common  law,  t&. 

FORMEDON, 

writ  of,  abolished,  225. 

FORMS  IN  THE  APPENDIX, 

of  memorandum  to  be  indorsed  on  deeds,  751. 

of  certificates  of  acknowledgment  by  married  women,  752. 

of  affidavits  verifying  such  certificates,  753  et  seq, 

of  notarial  certificates,  760. 

FRAUD, 

in  recovery  of  land  or  rent,  time  does  not  run,  in  equity,  while  fraud 
concealed,  208. 
what  is  concealed  fraud,  209. 
reasonable  diligence  in  discovering  fraud,  ib. 
in  recovery  of  debts,  effect  of,  291. 
on  power,  339. 

FRAUDULENT  CONCEALMENT, 

of  deeds,  how  punishable,  717. 

FRAUDULENT  CONVEYANCES, 

may  be  set  aside  after  death  of  debtor,  464. 

FREEBENCH, 

Dower  Act  does  not  extend  to,  427. 
does  not  attach  until  husband's  death,  ib. 
may  be  defeated  by  husband's  alienation,  ib, 

custom  to  the  contrary,  ib. 
widow  of  tenant  in  tail  entitled  to,  428. 
barred  by  wife's  surrender,  896. 
plaint  for,  abolished,  225. 

FREEHOLD, 

meaning  of,  134. 

in  Lease  and  Release  Act,  630. 

may  be  conveyed  by  grant,  631. 

FREEHOLD  LEASES, 

within  Inheritance  Act,  435. 
Wills  Act,  500. 
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FUND  IN  COURT, 

entailedi  whether  disentailing  deed  required  on  payment  out,  366. 
arising  from  realty,  belonging  to  married  woman,  paid  out  upon  fai 

examination  without  deed  acknowledged,  370. 
belonging  to  judgment  debtor,  583,  585. 
whether  liable  to  execution,  572. 
charging  order  on,  583. 

FUTURE  USES, 

to  take  effect  without  existence  of  selnHHa  JmrU,  726. 


G. 

GARDEN, 

part  of  settled  estates  may  be  dedicated  for,  692. 

GAVELKIND, 

dower  out  of,  428. 

Dower  Act  extends  to,  428. 

rules  of  descent  applicable  to,  445. 

GENERAL  DEVISE, 

includes  leaseholds  and  copyholds,  524. 

and  property  over  which  testator  had  general  power  of  appoint- 
ment, 525. 

GERMANY, 

as  to  affidavits  of  acknowledgment  of  deeds  by  married  women  in,  892. 

GIVE, 

word  not  to  imply  any  covenant  in  law,  687. 

GLEBE  LANDS, 

time  fixed  for  recovering,  218. 

GRANT, 

express  grant  of, 

rights  of  common,  51. 

rights  of  way,  72,  78,  74,  78. 

rights  with  regard  to  water,  92,  95,  96. 

light,  121. 
implied  grant  of, 

rights  of  way,  75. 

rights  with  regard  to  water,  96,  97. 

light,  122. 
grant  of  minerals  implies  power  to  raise,  36. 
ancient  grant,  effect  of,  in  case  of  prescriptive  right,  88. 
prescription  supposes  a  grant,  29. 

presumed,  after  twenty  years'  exercise  of  incorporeal  right,  1^5, 
non-existing,  plea  of,  56. 
from  crown,  presumption  of,  148. 

immediate  freehold  of  corporeal  tenements  may  be  conveyed  by,  631. 
what  subjects  are  said  to  lie  in,  632. 
word  *'  grant"  not  to  imply  any  covenant  in  law,  687. 

GROSS, 

rights  in,  not  within  act,  2,  25. 
common  in  gross,  48. 

GUARDIAN, 

appointment  of,  under  Settled  Estates  Act,  707,  708. 
petition  by,  under  Infants  Marriage  Settlement  Act,  409. 
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H. 


Half-blood, 

descent  in  case  of,  454. 


HEDGES, 

to  whom  ownership  belongs,  70. 

HEIR, 

not  to  be  protector  of  settlement,  38S. 

takes  as  devisee,  when  entitled  under  will  of  person  dying  after  1833, 

446. 
took  by  descent,  before  3  &  4  Will.  4,  c.  106.  .447. 

except  when  different  estate  was  devised  than  would  have  de- 
scended, 448. 
limitation  in  assurance  to  g^ntor  or  his  heirs  to  create  an  estate  by 
purchase,  446. 
limitation  to  heirs  in  assurance,  construction  of,  448. 

rule  in  Shelley's  case,  ib, 
limitation  to  heirs  of  gprantor  formerly  construed  as  reversion,  449. 
what  conveyance  alters  line  of  descent,  ib, 

mode  of  descent  where  heirs  take  by  purchase  under  limitation  to 
heirs  of  ancestor,  461. 
devise  to,  as  persona  designata,  445,  450. 
posthumous,  right  of,  to  rents,  446. 

See  Descent. 
judgments  against, 

do  not  affect  right  of  ancestor's  creditors,  477. 
to  be  re-registered,  620. 
protection  of,  against  unregistered  judgment,  619. 
how  fiir  liable  to  debts  of  ancestor,  468,  469. 
plea  by,  469. 
not  to  claim  payment  of  mortgage  out  of  personal  assets,  490. 

HEREDITAMENTS, 
meaning  of,  133. 
incorporeal,  must  be  granted  by  deed,  57. 

HERIOTS, 

defined,  184. 

divided  into  heriot  service,  and  heriot  custom,  ib, 

when  time  begins  to  run  under  3  &  4  Will.  4,  c.  27»  in  case  of,  135. 

HIGHWAYS, 

dedication  of,  6S. 

nature  of,  62. 

soil  of,  ad  medium  filum  via,  belongs  to  adjoining  owners,  69. 

nature  of  ownership  of  soil,  68,  69. 

when  soil  of  highway  passes  by  conveyance,  69. 

waste  adjoining  highway  presumed  to  belong  to  adjoining  owner,  ib,^ 

presumption  may  be  rebutted  by  acts  of  ownership  by  lord  of 
manor,  70. 
balks,  ib. 
ditches,  ib. 

See  Wat,  Public  Rights  of. 

HOUSE  OF  LORDS, 

appeals  to,  within  what  time  to  be  brought,  234. 

HUSBAND, 

concurrence  of,  requisite, 

in  barring  wife's  estate  tail,  343. 
in  disposition  of  wife's  land,  369. 

reversionary  interests  in  personalty,  406. 
contingent  mterest,  639. 
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coDCUTTTDCe  of,  may  be  diiiwnMil  witb,  when,  396.     Stt  t06. 

buiband  of  uniDund  tDind,  397. 

huibind  ■  braid,  i6. 

huibnnd  ind  wife  Mparated,  39S. 

■ife'i  leparKCe  prapcrty,  ih. 

■ffidiTiIi  aeceaaary  in  iiipport  of  application,  ib. 

fbrm  of  rule,  399. 
cinDoI  ippoim  illorney  Id  alienals  irire'i  land,  37S. 
cannot  auiitn  vile'i  rcTcnioiiKry  chuce  in  oclim  ao  ai  to  bind  hn  «[ 

Tiling,  401. 
not  to  M  liable  on  wife'i  oontraeti  befcm  maniage,  41 S. 
wife  liable  for  miinlenaDce  of,  418. 
alienation  by,  bin  wifc'i  right  lo  dower,  426. 
may  bar  wife'i  dower  by  declaniion  in  deed  or  will,  42S. 
when  teninl  by  the  curtesy,  W2. 
power  to  leaae  wife'i  land,  698,  703. 

Su  Dowaa — Mairied  Womaw. 


IMPRISONMENT, 

not  a  diubility  within  3  &  4  Will.  4.  c.  27. .  187. 

nor  within  21  Jao.  I,  c.  16..372.     Jln  293. 
action  for  filae,  running  of  time  in  case  of,  26B. 


■lopping  wayi  under  acta  for,  83.    See  78. 

INCOME, 

of  infant's  properly  may  be  applied  for  Ibcir  maintenance,  7.'))!. 


IMCORPOBBAL  HEREDITAMENT, 
rent  cannot  iaaue  oui  of,  138. 
exception!  to  tbe  rule,  ib, 

INCORPOREAL  RIGHTS, 

grant  of,  preiumed  after  twenty  ypars'  exercise,  66. 

prescription  for,  at  common  law,  Ib. 

non-ezi>ting  grant  of,  pleadini;,  6fi. 

preicription    for,  under   statute,  has    not  Fuperaeded  preicri 

common  law,  except  in  case  of  light,  S,  57. 
preicription  under  atatutc  for,  1  il  Miq. 

Sie  Prescr:fiion  Act, 
deed  requisite  to  pass  incorporeal  rights,  57,  fiS. 

rs  of  interest  recoverable, : 

le  of  powers  by  tenant  for  life,  701,  741. 
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INDEMNITY, 

to  Bank  of  England  and  companies  obeying  orders  under  Trustee  Acts, 

664,  683. 
to  trustees  paying  money  under  power  of  attorney,  718. 

acting  under  advice  of  court,  721.    . 
fund  formerly  set  apart  by  court  for  protection  of  executors,  in  respect 
of  testator's  leases,  719. 

DOW  unnecessary,  ih, 
to  executor  or  administrator  distributing  assets  after  notice,  720. 
usual  clause  for,  of  tru8tec;3, 

operation  of,  724. 

trust  instruments  deemed  to  contain,  ih. 

special  clause,  ib, 

INDENTURE, 

strangers  may  take  immediately  under,  638. 

INDIA, 

Statute  of  Limitations  applicable  to,  230,  267. 
acknowledgment  of  deeds  by  married  woman  in,  393. 

INDICTMENT, 

in  case  of  disturbance  of  public  ways,  67. 
rights  of  water,  100. 

INDORSEMENT, 

on  bill  or  note,  no  proof  of  payment  so  as  to  exclude  statute,  285. 

INFANT, 

exceptions  in  favour  of, 

in  2  &  3  Will.  4,  c.  71  (prescription),  26. 

in  8  &  4  Will.  4,  c.  27  (limitation),  136. 
effect  of  possession  by  father,  ib, 
or  by  trustee,  t&. 

in  3  &  4  Will.  4,  c.  42  (specialties),  261. 

in  21  Jac.  1,  c.  16  (simple  contract  debts),  273. 
acknowledgment  of  debt  by,  275. 
confirmation  of  promises  made  by,  275,  276. 
what  account  of  mesne  rents  will  be  directed  as  to  estate  of,  255. 
where  protector  an,  Court  of  Chancery  to  be  protector,  336. 
settlement  on  marriage  by,  408. 

See  Settlement. 
parol  not  to  demur  in  actions  by  or  against,  471. 
cases  in  which  day  was  given  to,  after  attaining  twenty-one,  to  show 

cause  against  decree,  471,  472. 
conveyance  by,  where  land  sold  for  payment  of  debts,  472. 
cannot  make  will,  503. 

certain  bonds  to  the  crown  given  by,  valid,  623. 
orders  vesting  property  of,  652,  653,  681. 

See  Trustee  Acts. 
may  be  declared  a  trustee  on  partition,  666.    See  748. 
appointment  of  new  trustee,  where  trustee  an,  668. 
application  under  Trustee  Act  by,  673. 
money  of,  to  be  paid  into  court,  676. 
applications  and  consent  by,  under  Settled  Estates  Act,  690. 

appointment  of  guardian,  707,  708. 
may  be  maintained  out  of  income  of  his  property,  738. 

INFERIOR  COURTS, 

provisions  for  removal  of  judgments  of,  597. 
judgment  of,  how  enforced,  ib. 

INHERITANCE, 
law  of,  435  et  teq. 

See  Descent — Contents,  viii. 


\ 
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INITIALS, 

of  attesting  vitnett  to  will,  sufficient,  507. 

INJUNCTIONS, 

when  granted, 

in  caie  of  disturbance  of  rights  of  way,  85,  86. 
water,  104. 
light.  127. 
air,  129. 

INJURY, 

substantial,  must  be  proved  to  obtain  injunction  against  disturbance  of 

light,  127. 
actual,  need  not  be  proved  in  action  for  diversion,  or  obstructioo  of 
water,  100. 
nor  in  suits  to  restrain  pollution,  105. 

INROLMENT, 

of  deeds,  |>resumption  of,  148. 

of  disentailing  deeds,  845,  867. 

dispensed  with  in  case  of  copyholds,  858. 

of  need  of  appointment  or  relinquishment  of  office  of  protector,  SS6, 

of  deed  of  protector's  consent,  846. 

in  the  case  of  estates  tail  of  bankrupt,  858,  864. 

in  the  case  of  entailed  money,  865. 

fees  on,  868. 

INSOLVENCY, 

schedule  in,  may  be  acknowledgment  of  debt,  248. 
person  may  be  protector  notwithstanding,  882. 

INSURANCE, 

may  be  effected  by  married  woman,  414. 

by  husband  for  benefit  of  wife,  415. 

no  apportionment  in  case  of  annual  sums  payable  in  policies  of,  SSZ, 

557. 
breach  of  covenant  to  insure,  relief  against,  in  equity,  712. 

at  common  law,  f  6. 
power  of  receiver  appointed  by  mortgagee  to  effect,  737. 

INTEREST, 

on  debts, 

when  allowed  at  common  law,  256. 
when  allowed  in  equity,  257. 

on  calls,  ib, 

on  debts  proved  in  a  winding-up,  ib, 

between  banker  and  customer,  trustee  and  eestta  que  tnut, 
and  principal  and  agent,  ib, 

on  securities,  ib, 

on  arrears  of  annuity,  257,  258. 

on  money  due  under  covenant,  258. 
not  allowed  beyond  the  penalty  of  a  bond,  16. 
on  Judgment  debts,  253,  588. 

rules  as  to  recovery  of  interest  on  writs  of  execution,  589. 
on  debts  established  under  administration  decree,  258. 
arrears  of  interest  recoverable, 
on  mortgages,  251. 

where  prior  incumbrancer  in  possession,  249,  254. 

where  secured  by  specialty,  252,  259. 
or  by  trust,  205,  254. 
on  mortgage  of  turnpike  tolls,  182. 
on  judgments,  258. 
on  unpaid  purchase-money,  ib, 
on  charges,  258,  254. 
on  legacies,  254. 
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IJHTEREST'-eontinued. 

acknowledgment  of  debt  by  payment  of.  288  et  juq* 
apportionment  of,  in  respect  of  time,  549,  655, 

INTERLINEATION, 

in  affidavit  of  commissioner  for  taking  married  woman's  acknowledg- 
ment, 890. 
in  will,  518. 

INTERLOCUTORY  APPLICATION, 

mandatory  injunction  not  usually  granted  on,  107. 

acquiescence  wbich  will  justify  refusal  of  interlocutory  injunction,  129. 

INTERPRETATION, 

of  words  in  acts.    See  Words, 

INTERRUPTIONS, 

in  enjoyment  of  easements,  12,  20. 

acquiescence  in,  21. 

in  ei^joyment  of  right  of  way,  82. 

INTESTATE, 

time  within  which  claims  to  estate  of,  must  be  made,  236,  244. 
distribution  of  assets  of,  by  administrator  after  notice,  720. 

INTRUSION, 

writ  of,  to  recover  crown  lands,  142. 

INVESTMENT, 

of  money  arising  from  sales  under  Settled  Estates  Act,  696. 

by  trustees,  724,  725,  728. 

of  cash  under  control  of  court,  727. 

IRELAND, 

not  to  be  deemed  beyond  seas,  1 98,  264,  294. 
limitation  of  actions  in,  under  10  Car.  1,  sess.  2,  c.  6,  s.  12.  .147. 
cases  in,  as  to  arrears  of  rent  recoverable,  252. 
limitations  of  actions  on  specialties  extended  to,  259. 
act  for  abolishing  fines  and  recoveries  not  to  extend  to,  except  where 
mentioned,  899. 
extended  to,  by  4  &  5  Will.  4,  c.  92.. 297. 
affidavits  on  acknowledgments  of  married  women  before  whom  to 

be  sworn  in,  891. 
persons  not  having  a  vested  estate  in  lands,  may  dispose  of  them, 

325. 
provisions  in  act  extend  to  bankrupts*  estates  tail  in,  868. 
entailed  money  in,  S66, 

conveyance  of  bankrupts'  estates  in,  to  be  inrolled  in  Chancery  in, 
364. 
apportionment  of  rents  and  periodical  payments  in,  546.    See  555, 
money  directed  to  be  lent  on  English  securities  may  be  advanced  on 
real  securities  in,  558. 

direction  of  court  of  equity  required  in  case  of  minors,  559. 
payment  of  money  lent  by  trustees  or  public  bodies  on  securities 

in,  may  be  decreed  in  English  courts  of  equity,  559. 
security  of  costs  not  to  be  required,  560. 
consent  of  parties  interested  to  be  obtained,  561. 
nature  of  consent  will  depend  on  terms  of  trust  or  power,  ib. 
act  not  to  apply  where  there  is  a  direction  against  investment  on 

securities  in,  ib. 
trustees  to  be  responsible  for  title,  562. 
statutes  relating  exclusively  to« 

9  Geo.  2,  c.  5,  s.  6  (lease  for  a  year),  630. 
1  Geo.  8,  c.  8  (lease  for  a  year),  t6. 
B.  3  F 
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statutes  relating  exclusively  to~eoiiftfiife4i. 

4  &  6  Will.  4,  c.  92  (abolition  of  fines  and  recoTeries),  297- 

Set  Table  op  Statutes. 
3  &  4  Vict.  c.  105,  ss.  63,  54  (interest),  256. 
16  &  17  Vict,  c  113,  s.  20  (limitatioDS  of  actions),  237,  252, 253, 
259,  293,  295. 
statutes  relating  to, 

1 1  Gea  4  5cl  WilL  4,  c  47  (payment  of  debts  out  of  real  estata), 
463. 

3  &  4  WilL  4,  c.  104  (simple  contract  debts),  476. 

c.  105  (dower),  417. 

c.  106  (inheritance),  435. 

4  3c  5  Will.  4,  c  39  (costs  in  quart  impedit),  227. 

1  Vict  c.  26  (wills),  498. 

8  &  9  Vict.  c.  106  (amendment  of  law  of  real  property),  631. 

c  112  (satisfied  terms),  642. 
13  &  14  Vict  c.  60  (The  Trustee  Act,  1850),  647. 
15  &  16  Vict  c.  55  (Trustee  Amendment  Act),  680. 

19  &  20  Vict,  c  97  (Mercantile  Law  Amendment  Act,  1856).  293. 

Set  Table  of  Statutes. 
c  120  (leases  and  sales  of  settled  estates),  686. 

20  &  21  Vict.  c.  57  (alienation  of  reversionary  interests),  405. 

21  ft  22  Vict  c.  42  (Prescription  Act  extended  to  Ireland),  2,  28. 
23  &  24  Vict.  c.  83  (settlements  by  infants),  408. 

31  &  32  Vict  c.  20  (legitimacy  declaration),  459,  461. 
statutes  relating  partially  to, 

3&4Will.4,c.  27..13L 

c.  74.. 297-399. 

7  &  8  Vict  c.  27  (rights  of  presentation),  230. 

23  &  24  Vict  c.  38  (law  of  property  amendment),  618. 
statute  not  extending  to, 

2  &  3  Vict  c.  11  (protection  of  purchasers),  598. 

IRRIGATION. 

right  to  use  water  for,  97* 

ISSUE, 

construction  of  '*  die  without  issue,"  530. 
lapse  in  case  of  gifts  to,  533. 

ISSUE  IN  TAIL, 

in  what  time  barred  under  21  Jac  1,  c.  16,  formerly,  149. 

3  &  4  Will.  4,  c.  27 . .  146.    See  195. 
how  barred  by  assurance  of  tenant  in  tail,  320,  343. 
not  bound  by  contract  of  tenant  in  tail,  843. 
inheritable,  cannot  bar  expectancies,  825. 

J. 

JOINT  CONTRACTORS, 

acknowledgment  by  one  of,  274,  275. 
payment  by  one  of,  288,  295. 

JOINT  DEBTORS, 

time  runs  as  to,  in  kingdom,  though  some  beyond  seas,  294. 
judgment  recovered  against,  in  kingdom,  does  not  bar  proceedings 

against  others  beyond  seas  after  their  return,  ib. 
acknowledgment  by  one  of,  274,  275. 
payment  by  one  of,  288,  295. 

JOINT  TENANT, 

possession  of  one  not  to  be  deemed  the  possession  of  others,  180. 
widows  of,  not  entitled  to  dower,  425. 


JOINTURE, 

bar  of  dawer  by,  4IS,419. 

iegt\,  419. 

equitable,  420. 
when  widow's  right  to  ifairdi  barred  by,  431. 


ts  may  make  cbarging  order,  S80. 
voidable  for  eiror,  S3S. 


arrears  recoverable,  263. 
■gainst  heir,  does  nut  affect  rigbt  of  ancestor's  creditors,  477. 

Stt  Wabrants  of  Attorney. 
writ  of  elrait  upon,  &6B. 

Set  WBiT  or  Eleoit. 
writ  otftri/atiat  upon,  S7t. 

See  Wkit  of  Fieri  Facias. 
operation  of,  as  charge  od  land  under  1  &  S  Vict  o.  110. .£74. 

5m  Charoe. 

proceedings  to  enFarce  against  land,  670. 
charging  orders  giving  effect  to,  £B0  ti  nq. 

jlccCHAIialHoORDEK. 

effeel  of  uking  body  on,  S87. 

decrees  and  orders  in  equii]',  rules  of  courts  of  common  law,  and  orden 
in  bankruptcy  and  luascy.  directing  payment  of  money,  to  have  eflecl 
of,  69,9. 
decrees  and  orders  in  equity  within  this  section,  S90l 
rules  of  courts  of  common  law,  ib. 
of  Courts  of  Lancaster  and  Durliam,  S9S,  612,  613. 
of  inferior  courts,  removal  of,  £96. 
county  courts,  £97. 
regisU^tion,  614. 
entry  oF  laLiibctian  on,  G97,  698. 

statute  to  amend  the  practice,  622. 
registration  of,  required  by  I  %  2  Vict.  c.  II0..G93.   &e  599,  603,  611. 
dockets  to  be  closed,  and  docketed  judgments  to  be  entered  pur- 
suant to  1  &  2  Vicu  c.  110.  .59S,  599. 
re- registration,  600,  614. 
searches  for,  601,  602. 
provisions  as  to,  in  23  &  24  Vict,  c  3e..eiS>(  wf. 

judgment  not  to  bind  land  until  writ  oF  execution  is«ued  and  rois- 
tered, 618. 
mode  of  registration,  {b. 
protection  of  heirs  and  executors  against  unregistered  judgments, 

619. 
judgments  againEt  heirs  and  executors  to  be  re-regiatered,  620. 
provisions  at  to,  in  27  fc  28  Vict.  c.  112.. 624*1  »?. 

judgments  not  to  affect  land,  until  land  delivered  b  execudon. 


if  judgment  crediuirs  oF  mortgagor,  nho  have  not  issued 


sale  by  mongagees,  Ift. 
tacking,  626. 
writs  of  execution  to  be  registered,  lb, 
3f2 
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proniiom  ■•  to,  in  27  &  28  Vict.  c.  112 — eomHmied. 

sale  upon  application  of  creditor  to  fvbom  land  delivered  in 
tioo,  626, 

ElaintifT  in  adminiatration  suit  not  a  creditor,  i&. 
ind  taken  under  writ  of  sequestration,  627. 
actual  delivery  necessary,  16. 
caae  of  lands  of  railway  ooropanv,  ib, 
notice  of  sale  to  be  served  on  ouer  creditors,  ti. 
sale  binding  on  parties  claiming  interest  tbrough  debtor,  €2S. 
release  of  part  of  bereditaments  charged  witb,  714w 

effect  of  purcbase  by  judgment  creditor  of  part  of  land  extended, 
715. 

JURISDICTION  IN  EQUITY.    8u  Chancbbt,  Coubt  op— Equitt, 

COUBTS  OP. 

JURY, 

trial  bv,  to  declare  lentimacy,  461. 
may  allow  interest,  when,  256. 

L. 
LACHES, 

differs  from  acquiescence,  212. 

effect  of,  212,  291. 

whether  account  of  mesne  rents  will  be  directed  in  case  of,  2SS. 

LANCASTER, 

orders  of  Courts  of,  595, 612, 618. 

propisions  of  Trustee  Act  extend  to  lands  in,  660. 

LAND, 

meaning  of,  in 

8  ft  4  Will.  4,  c.  27  (Limiutions),  131. 

c  74  (Fines  and  Recoveries),  297. 
c.  105  (Dower),  417. 
c.  106  (Inheritance),  485. 
8  &  9  Vict  c.  112  (Satisfied  Terms),  646. 
IS  8c  14  Vict.  c.  60  (Trustee  Act,  1850),  647. 
time  within  which  to  be  recovered,  144. 

S€€  Limitation  of  Actions  and  Suits. 

LANDLORD  AND  TENANT, 

encroachments  by  tenant  are  for  benefit  of  landlord,  152. 
nonpayment  of  rent  by  tenant  does  not  bar  landlord,  145, 159. 
acquisition  of  easements,  in  case  of, 

as  to  light,  16,  17. 

as  to  other  easements,  11,  64,  74,  77,  91. 

LAND  TAX, 

apportionment  of,  in  respect  of  time,  545.    See  555. 

LAPSE, 

of  right  to  present  to  living,  220,  221. 

effect  of,  where  land  devis^  was  charged  with  debts,  487. 

none,  where  bequest  in  joint  tenancy  to  several  of  whom  one  was 

witness,  518. 
in  case  of  devise  of  estates  tail,  582. 

gifts  to  testator's  issue,  538. 
subject  of  lapsed  devises  included  in  residuary  devise,  524. 

LEASE, 

of  lunatic's  estate,  349. 

power  to  grant,  when  extinguished,  874. 

inconsistent  with  widow's  right  to  dower,  426. 


Index^  805 

LEAS  E^-eon<f  ntt«J. 

to  be  by  deed,  688. 

questions  formerly  arising  whether  instrument  was  a  lease  or  an  agree- 
ment, ih. 

instrument  void  as  lease  may  be  good  as  agreement  for  lease,  684. 

specific  performance  of  instrument  void  at  law  as  lease,  685. 

surrender  of,  by  operation  of  law,  686.    See  827. 

reversion  on  merged,  &&,  or  next  estate  to  be  deemed  reversion,  640. 

of  settled  estates,  may  be  authorized,  687* 
See  Settled  Estates  Acts. 

for  twenty-one  years,  may  be  granted  by  tenant  for  life,  698. 

licence  to  assign,  effect  of,  restricted,  709. 

liability  of  executor  or  administrator  in  respect  of  rents  or  covenants 
in  testator's  or  intestate's  leases,  statutory  protection,  719. 

effect  of  waiver  of  covenant  or  condition  in,  restricted,  726. 

apportionment  of  conditions  of  re-entry  in,  710. 

LEASE  AND  RELEASE, 

did  not  operate  as  estoppel,  827. 

a  release  to  be  effectual,  although  no  lease  for  a  year  shall  be  executed, 

629. 
release  chargeable  with  the  stamp  duty  to  which  the  lease  for  a  year 

would  have  been  liable,  ib, 
the  last  provision  repealed,  ih. 
the  recital  of  a  lease  for  a  vear  in  a  release  executed  before  18th  May, 

1841,  to  be  evidence  of  the  execution  of  such  lease  for  a  year,  16. 
recital  of  lease  for  a  year  sufficient  as  to  lands  in  Ireland,  680. 

LEASEHOLDS, 

bequest  of,  and  subsequent  purchase  of  fee,  521,  522. 

included  in  general  devise,  524. 

how  liable  to  execution,  570. 

purchaser  of,  protected  when  lease  contains  covenant  to  insure,  718* 

renewable,  trustees  may  renew,  788. 

LEAVE, 

effect  of  asking,  with  reference  to  Prescription  Act,  12,  17,  28. 
and  licence.    See  Licence. 

LEGACIES, 

within  what  time  to  be  recovered,  286. 
share  of  residue  within  rule,  242. 
when  secured  by  express  trust  of  land,  248. 

of  personalty,  204. 
arrears  of  interest  on,  205,  254. 
action  at  law  to  recover,  230. 
presumption  of  payment  of,  248. 
in  lieu  of  dower,  priority  of,  480. 
gift  of,  held  an  exercise  of  general  power,  526. 
no  apportionment  in  case  of  specific.    See  Addenda. 
purchaser's  obligation  to  see  to  application  of  purchase-money,  in  case 
of  sale  to  pay,  488. 
See  Purchaser. 

LEGAL  ESTATE, 

vested  in  purchaser  or  mortgagee  not  to  be  taken  in  execution,  616. 
conveyance  of,  may  be  called  for  by  mortgagee  exercising  statutory 
power  of  sale,  786. 

LEGATEES, 

presumption  as  to  death  of,  189. 
marshalling  between  creditors  and,  479. 
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LEGITIMACY*  DECLARATION  OF, 

application  may  be  made  by  petition  to  Divorce  Court  for  dedantifla 

of  legitimacy,  469. 
or  of  right  to  be  deemed  natural-bom  subject  of  Queen,  460. 
practice  under  act,  ifr. 
coats,  461. 

trial  by  jury,  when  directed,  ih, 

no  proceeding  under  act  to  affect  6nal  judgment  alrendy  pro- 
nounced, 462. 
illegitimacy,  declaration  of,  not  made  by  Divorce  Court*  459,  460. 
made  by  Court  of  Chancery,  460. 

LESSEE, 

not  to  be  protector,  8SS. 

acquiescence  by,  effect  of*    Set  Acquiesce ncb« 

LESSOR, 

to  have  benefit  of  informal  insurance,  713. 

LEVANT  AND  COUCH  ANT, 
meaning  of,  40. 

LIABILITY  ON  SHARES, 

fvbere  assets  of  shareholder  distributed  by  bis  executor  or  admioiatratflr 
after  notice,  721. 

LICENCE, 

nature  of  a  licenoe,  59. 

when  deed  required  to  pasa  incorporeal  rights,  57. 
parol  licence  revocable  at  law,  though  executed  and  expense  incurred 
by  licensee,  59. 

but  irrevocable  in  equity  where  expense  incurred  and  there  has 
been  acquiescence,  60. 
in  some  cases  irrevocable  at  law,  61. 
irrevocable  when  connected  with  grant,  t5. 
mode  of  revocation,  ib. 
what  will  operate  as  licence,  62. 

when  to  be  replied  specially  in  pleadings  under  Prescription  Act,  25. 
creating  rights  with  regard  to  water,  97. 
to  underlet  or  assign  lease,  effect  of,  restricted,  709. 

when  given  to  one  of  several  lessees  or  co-owners,  710. 

LIEN, 

money  secured  by,  within  what  time  to  be  recovered,  286. 
of  vendor,  289. 

See  Vendor's  Lien. 
of  solicitor  for  costs,  267,  585. 

See  Solicitor. 

LIGHT, 

acquisition  of  right  to, 
by  prescription,  \5  et  eeq. 

prescriptive  right  to,  formerly  acquired  by  enjoyment  for  twenty 

years,  120,  121. 
acquisition  of,  now  depends  on  statute,  15,  121. 

period  of  twenty  years'  ei^oyment  under  statute,  16. 
nature  of  the  enjoyment,  ib. 
enjoyment  against  tenant  for  life  or  years,  ib. 
before  the  statute,  t6. 
since  the  statute,  ib, 
payment  of  rent  or  verbal  permission  does  not  prevent  acqui- 
sition of  right,  17. 
custom  of  London,  ib, 
by  express  contract  between  landlord  and  tenant,  121. 
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by  implied  grant  upon  seTerance  of  adjoining  tenements,  122. 

no  reservation  of  light  implied  upon  sale  of  land  by  owner  of 
adjoining  house,  tfr. 
nature  and  extent  of  right  to  light,  .128. 

extraordinary  amount  of  light,  ib, 
effect  of  altering  ancient  lights,  or  opening  new  lights  upon  the  right 

to  ancient  lights,  ib. 
unity  of  ownership,  effect  of,  124. 
extinction  of  right  by  abandonment,  ib, 
remedies  for  disturbance  of  right, 
by  abatement,  125. 
by  action  at  law,  ib. 

action  by  reversioner,  ib, 
against  whom  actions  may  be  brought,  126. 
action  against  a  company,  ib, 
by  suit  in  equity,  ib. 

where  Court  of  equity  will  interfere  by  injunction,  127. 

injunction  refused  where  no  evidence  of  substantial  in- 
jury, ib. 
injunction  granted  where  evidence  of  substantial  injury,  ib. 
mandatory  injunction,  when  granted,  ib. 
where  plaintiff's  legal  right  denied,  parties  formerly  sent  to 
law,  128. 

now  every  question  determined  in  Court  of  Equity,  i6. 
damages  may  be  awarded  by  Court  of  Equity,  ib. 
who  can  obtain  relief  in  equity,  ib. 
relief  in  case  of  covenant,  ib. 
acquiescence  and  delay,  effect  of,  128, 129. 

LIMITATION  OF  ACTIONS  AND  SUITS, 
in  the  recovery  of  land  or  rent, 

absence  beyond  seas  of  claimant,  186. 
account  of  mesne  rents  in  equity,  255. 
accruer  of  right,  154  et  seq. 
acknowledgment  of  title,  182,  214. 

See  ACKNOWLBDOMENTS    UNDER    THE   STATUTES   OF   LIMI- 
TATION. 

acquiescence,  effect  of,  210. 
actions  real,  abolition  of,  225. 
actual  possession,  what  is,  156. 
administrator,  how  deemed  to  claim,  163. 
adverse  possession,  148  et  seq. 

See  Adverse  Possession. 
advowsons,  219. 
agent,  acknowledgment  by,  183,  215. 

See  Acknowledgments  under  the  Statutes  of  Limi- 
tation. 
alienation  by  rightful  owner,  right  accruing  on,  158. 

by  trustee  for  value,  207. 
annuity  charged  on  land,  139.    See  248,  251. 
benefices,  219. 
beyond  seas,  193. 
bishop,  limitation  of  rights  of,  219. 
cestui  que  trust  in  possession, 

relation  of,  to  trustee,  170,  171. 

time  does  not  run  against  trustee,  206. 
charities,  within  the  statute,  199,  207. 

express  trusts  for,  208. 
church  property,  218. 
concurrent  rights,  193. 
condition,  right  arising  on  breach  of,  159. 
continual  claim,  180* 
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LIMITATION  OF  ACTIONS  AND  SVlTS—emtimmed.  .j 

in  tbe  raeoTciy  of  luid  or  rcol — evnlmiti,  , 

cofMnrotT,  poumioD  of  one  not  Eo  be  •pumtaaxm  at  othoi,  ISO.  \ 

copjholdi,  uiiure  fniufw,  1S7. 

entry  for  forfeiture,  ISO. 
Cornwill,  limitiiioD  orKghta  of  Duke  of,  143. 
eorporilicna  with  id  S  &  4  Will.  4,  c.  ST..13J,  IS8. 

coTfnmnt,  right  irisinf;  on  breach  of,  ISO.  I 

cmwn,  iimitatioQ  of  nghli  of,  140—143.  | 

de>Lb.  rigbl  iccruing  on,  1S4,  1S7.  j 

detcf  nl  cut  not  to  bir  right  of  entry,  I2B.  [ 

deTiwe,  iiben  right  of,  iccruei,  I>i7. 
diubilitiet.  1B8. 

Sn  DiitBiLlTiii. 
diaconti nuance  not  (o  bir  right  ofentr^,  338. 
dieconti nuance  of  poveHioa  of  land,  nghl  tccniing  on,  IM. 

of  receipt  of  rent,  157. 
diiponeuion  of  tenant  b(  wilt,  166.    <S»  ISO. 
diauiiin,  143. 

&(  Adveiie  FoaiiasioK. 
dower,  ibalilion  of  irril  of  right  of,  2S5. 

remediea  for  recoTennK,  325,  32B.    Sa  433. 

anein  rteorenbU,  349. 
eecleiiaiticil  corporation*,  property  of,  318. 
encmachfflenta  by  tenant  fur  benelic  of  landloni,  1S3, 
entail,  operation  of  itatute  in  caie  of,  195  tf  xf. 
entry,  old  limitaiion  of  righu  of,  147. 

when  right  of,  accruee  under  preaenl  law,  1(4  el  leq. 

not  to  be  deemed  poueuiDn,  179. 
Equity,  Courts  of, 

how  far  bounil  by  Statute)  of  Limitation,  IDS. 

limitation  of  suita  in,  199,  199. 

effect  of  proceedings  in,  in  preventing  operation  of  ttatute,  19I>. 

pendency  of  auila,  StW. 

when  equity  will  prevent  alaiute  being  used  as  a  bar,  301. 
eiUtea  tail,  operation  of  itatule  in  cases  of,  19S— 197. 

estates  aubiequent  to  estates  tail  in  adiowsoni,  231. 
express  trusts,  operation  of  statute  in  cases  o^  301,  303. 
extinction  of  title, 

former  ststutes  only  barred  remedy,  332. 

title  exringuisbed  by  3  &  4  Will  4,  c.  27,  it. 

extinguiahed  title  cannot  be  revived,  224. 
foreclosure  suits,  limiution  of,  199. 
forfeiture,  right  accruing  on,  159,  160. 
fi-aud,  limiution  in  case  of  concealed.  20B,  209. 
f\iture  interests,  vhen  right  accrues,  154,  158,  162,  193. 
guardian,  posseuian  by,  186. 
herediiamenla,  meaning  of,  in  clatute,  133. 
heriots,  limiution  in  case  of,  134,  13G. 
husband  and  wife,  limitation  aa  to  lands  of  wife,  193. 
imprisonment,  no  disability  within  itatute,  187. 

t,  effect  of  payment  of,  on  mortgagee's  rights,  313,  316. 
Ireland,  not  beyond  seas  within  sutute.  193. 
isiue  in  tail,  when  barred,  146.    A>  149,  195. 

ioint  tenants,  poaseaiion  of  one,  not  possession  of  others,  ISO. 
•ches,  effect  of,  312. 
laJadlord  and  tenant, 

encroachments  by  tenant,  152. 

nonpayment  of  rent  by  tenant  does  not  bai  landlord,  14fi,  159. 
lapse  of  presentation,  320. 
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LIMITATION  OF  ACTIONS  AND  SUITS-coii/mtftjd. 
io  the  recovery  of  laod  or  rent^con^tftif«</. 
lease> 

right  accruing  upon  breach  of  condition  in,  161. 

poBseasion  under  lease  in  writing  reserving  rent,  176. 
lunacy,  a  disability  within  statute,  186.    See  200. 
married  woman, 

disability  of,  186. 

limitation  in  case  of  abandonment  of  married  woman's  land, 
192. 
mesne  rents  and  profits,  account  of,  255. 
mines,  possession  of,  156. 
mortgagee's  rights,  limitation  of,  218,  216. 
mortgagor, 

relation  between  mortgagee  and  mortgagor  in  possession,  169. 

limitation  of  rights  of,  212,  218. 

iStfe  AcKNowLBDG  MENTs  UNDER  St  ATUTEs  OF  Limitation. 
period  of  limitation, 

as  to  land  or  rent  fixed  at  twenty  years,  144. 
extreme  period,  forty  years,  191. 

as  to  advowsons,  219. 
extreme  period,  221. 
possession, 

actual  possession  by  another  requisite,  165. 

what  is  actual  possession,  156. 

limitation  where  possession  was  not  adverae  at  passing  of 
statute,  185. 

nature  of  interest  of  person  in  possession,  228. 
possession  of  younger  brother,  182. 
possessory  title,  before  the  statute,  152. 

under  the  statute,  228. 
"presentation,  limitation  of  right  to  recover,  219. 
profits  of  land,  meaning  of,  1 56.    See  225. 
purchase  by  solicitor  or  trustee,  208. 

purchaser  compelled  to  accept  title  depending  on  statute,  224 
qttare  impedit,  proceedings  by,  226,  227. 

abolished,  225. 
real  actions, 

old  limitation  of,  146. 

abolition  of,  225,  227. 
receipt  of  profits,  meaning  of,  156,  225. 
receipt  of  rent,  wrongful,  no  evidence  of  adverse  possession,  176. 

efiect  of,  under  8  &  4  Will.  4,  c.  27.  .176,  178. 
receiver,  efiect  of  appointment  of,  201,  224. 
redemption  suit,  limitation  of,  212. 
re-entry,  right  arising  under  clause  for,  160. 
remainderman,  when  barred,  155,  158,  193. 
remedy  only,  barred  by  previous  statutes,  222. 

right  as  well  as  remedy  barred  by  3  &  4  Will.  4,  c.  27,  ib. 
rent, 

meaning  of,  in  statute,  145,  177. 

rents  for  which  distress  may  be  made  within  statute,  187. 

discontinuance  of  receipt  of,  157. 

wrongful  receipt  of,  176,  178. 

nonpayment  of,  by  tenant,  does  not  bar  landlord,  145,  159. 

receipt  of,  to  be  deemed  receipt  of  profits,  225. 
reversioner,  when  right  accrues,  155,  158,  162,  193. 
Scotland,  not  beyond  seas  within  statute,  198. 
seizure  quoutque  by  lord,  when  time  runs,  157. 
servant,  occupation  by,  158. 
spiritual  corporations,  184. 

property  of,  218. 
spiritual  courts,  statute  extends  to,  229. 
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LIMITATION  OF  ACTIONS  AND  SUITS— cmftiiMif. 

in  the  recovery  of  land  or  rent — eonimwed. 
suits  to  recover  land  within  statute,  145. 

limitation  of  time  as  to  suits  in  equity,  198. 
effect  of  suit,  199. 
pending  suits,  200. 
tenancies,  limitation  in  case  of  tenancies, 
at  will,  164. 
from  year  to  year,  171. 
under  lease  in  writing  reserving  rent,  176. 
tenants  in  common,  and  joint  tenants,  180,  181. 
time  when  right  accrues, 

on  discontinuance  of  possession  or  receipt  of  rent,  ISS, 

on  death,  157. 

on  alienation  by  rightful  owner,  158. 

in  case  of  future  interests,  ib, 

on  forfeiture  or  breach  of  covenant,  159. 

in  case  of  tenancies  at  will,  164. 

from  year  to  year,  171. 
under  leases  in  writing,  where  wrongful 
receipt  of  rent,  176. 
tithe,  182,250. 
tithe  rent-charge,  1S8,  250. 
title,  extinguished  by  statute,  222. 

extinguished  cannot  be  revived,  224.    Set  214. 
depending  on  statute,  forced  on  purchaser,  ib. 
trespassers,  possession  by  series  of  independent,  228. 
trust, 

express  trusts  only  within  8  &  4  Will.  4,  c.  27,  s.  25.. 202. 
what  are  express  trusts,  16. 

time  no  bar  between  trustee  and  eestui  que  trutt,  where  trustee 
in  possession,  205. 
where  cestui  que  trutt  in  possession,  206. 
case  where  stranger  in  possession,  207. 
where  trustee  alienates  for  value,  ib, 
express  trusts  for  charities,  208. 
trustee,  possession  by,  205. 

who  are  express  trustees  within  8  8e  4  Will.  4,  c  27,  s.  25 .  • 

202. 
alienation  for  value  by,  207. 
warranty  not  to  bar  right  of  entry,  228. 
waste,  199. 
in  the  recovery  of  money  charged  on  land,  legacies,  arrears  of  dower, 
rent,  and  interest, 

account  of  mesne  rents  and  profits  in  equity,  250. 
acknowledgments,  236,  244,  246,  249,  254. 

See  ACXNOWLEDGMENTS  UNDER  THE  STATUTES  OP  LIMITA- 
TION. 

acquiescence,  210,  291. 

actions  for  legacies,  when  maintainable,  230. 

adminiBtration  suits,  claims  brought  in  under  decree,  238. 

administrator,  how  deemed  to  claim,  163. 

agent,  acknowledgment  by,  246. 

See  ACKNOWLEDOMENTS  UNDER  THE  STATUTES  OF  LIMITA- 
TION. 

annuity,  charged  on  land,  139. 

payable  out  of  personalty  only,  243. 

arrears  recoverable,  251. 

secured  by  express  trust,  204,  254. 
arrears  of  rent,  249,  259. 

of  tithe  rent-charge,  and  tithes,  250. 

of  annuities,  251. 

of  interest  on  mortgages,  ib» 
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LIMITATION  OF  ACTIONS  AND  SVlTS—eontimted. 

ia  the  recovery  of  money  charged  on  land,  legacies,  arrears  of  dower, 
rent  and  interest — continued. 
arrears  of  rent — contimudi 

of  interest  on  judgments,  263. 

on  unpaid  purchase-money,  16. 
on  charges,  t6. 
on  legacies,  254. 
bond,  judgment  on  jxttt  obit,  where  time  begins  to  run,  237* 

money  due  on  bond  of  ancestor,  240. 
charges,  time  limited  for  recovering,  236,  240. 

when  secured  by  express  trust,  203,  241,  254. 
charities,  account  of  rents  in  case  of,  255. 
claims  under  decree  in  administration  suit,  when  time  ceases  to 

run,  238. 
claims  to  estates  of  intestates,  244. 
decree,  claims  under,  when  time  ceases  to  run,  288. 

in  equity  for  payment  of  money,  is  a  judgment  within  s.  40.  • 

237. 
disabilities,  244,  254,  293. 

See  Disabilities* 
dow^r,  arrears  of,  249. 
equity,  time  limited  for  proceeding  in,  199. 

effect  of  suits,  200. 
fee- farm  rent,  arrears  of,  250. 
foreclosure  suits,  236. 

arrears  of  interest  recoverable  in,  252. 
fraud,  effect  of,  208,  291. 
incumbrancer,  possession  of  prior,  254. 
infancy,  effect  of,  in  suits  for  account  of  rents,  255. 

See  Disabilities. 
insolvent's  schedule,  acknowledgments  in,  248. 
interest,  arrears  of, 

on  mortgages,  251. 

on  judgments,  253. 

on  unpaid  purchase-money,  ib. 

on  charges,  ib. 

on  legacies,  254. 

no  interest  on  arrears  of  annuity,  257* 
intestate,  estates  of,  time  limited  for  claims  to,  236,  244. 
Ireland,  cases  in,  as  to  arrears  of  rent  recoverable,  252. 
judgments,  money  secured  by,  time  limited  for  recovering,  237. 

presumption  of  satisfaction,  238. 

arrears  of  interest  on,  253. 
laches,  255. 
legacy,  time  limited  for  recovering,  236,  242. 

rule  includes  share  of  residue,  242. 
and  annuity,  243. 

presumption  of  payment,  243. 

secured  by  express  trust,  204,  243. 

arrears  of  interest  on,  205,  254. 

action  to  recover,  230. 
lien,  vendor's,  239. 
lunacy,  200,  244. 
mistake,  290. 
mortgage,  money  secured  by,  time  limited  for  recovering,  236. 

presumption  of  payment,  ib, 

arrears  of  interest  on,  205,  251. 
payment,  acknowledgment  by,  244. 

See  ACKNOWLEDQMENTS  UNDER  THE  STATUTES  OF  LIMITA- 
TION. 

period  of  limitation  fixed, 

at  twenty  years  for  recovery  of  money  charged  on  land,  or 
legacies,  236. 
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LIMITATION  OF  ACTIONS  AND  SUITS— «M<tfia«i. 

in  the  recovtry  of  money  ebaiged  on  land,  legaeiet,  anenrt  of  dower, 
rent,  and  intereat    eontlmud. 
period  of  limitation  fixed    enmtimmtd. 

at  six  yean  for  recovery  of  airean  of  dower,  rent,  or  intereet. 
249. 
poeMwion  by  prior  incumbrancer,  2Mi 
ptt  ohit  bond,  judgment  on,  237. 
pretent  ri^t  to  receive  a  legacy,  242,  244. 
presumption, 

of  payment  of  mortgages,  236. 
of  satisfaction  of  judgment,  238. 
of  payment  of  legacies,  248. 
purchase-money,  interest  on.  233. 
redemption  suits,  arrears  of  interest  recoTerable  in,  232. 
rent, 

arrears  recoverable,  249,  230. 
account  of,  in  equity,  235. 
residue,  share  in,  included  in  **  legacy,"  242. 
reversion,  arrears  recoverable  of  annuity  charged  on,  231. 
revivor  of  judgment,  effect  of,  237. 
specialty,  arrears  recoverable  of  rent  secured  by,  252. 
tacking,  t6« 
tithes,  230. 
tithe  rent-chaige,  ifr. 
trust,  effect  of  express, 

securing  debts,  203,  238,  290. 
charges,  203,  241. 
legacies,  204,  248. 
securing  arresrs  of, 

annuities,  204,  243,  234. 
interest  on  chsrges,  234. 

legacies,  203,  234. 
mortgages,  ib, 
what  is  an  express  trust  of  land  to  secure  psyment  of  money,  203. 
vendor's  lien,  289. 
in  the  recovery  of  debts  by  specialty, 
absence  of  defendant,  261. 
acknowledgments,  262. 

See  ACKMOWLEDOMBNTS   UNDEB  THE  STATUTES  OP  LIMITA- 
TION. 

acquiescence,  291. 

administration  suits,  pleading  statute  in,  289. 

arrears  of  rents  secured  by  specialty,  239. 

beyond  seas,  261,  264. 

disabilities,  261. 

See  Disabilities. 
equity,  rules  of,  260.    See  288. 
executor  may  pay  and  retain  debts  barred,  289. 
fraud,  effect  of,  291. 
infants,  disability  of,  261. 
judgment  reversed,  264. 
lunacy,  cfisability  of,  261. 
married  woman,  disability  of,  t6« 

See  Disabilities. 
mistake,  effect  of,  290. 
outlawry  reversed,  264. 
payment,  acknowledgment  by,  262. 

See  Acknowledgments  under  the  Statutes  of  Limita- 
tion. 
period  of  limitation  fixed  at  twenty  years,  258. 
presumption  of  payment  of  bonds,  265. 
rent  secured  by  specialty,  arrears  recoverable,  23^. 


Index. 

LIMITATION  OF  ACTIONS  AND  SUITS— tmlhaad. 
in  the  retoTFry  ol  dtbu  b;  apecialt;— cnnriinvd, 

■j^ialtiea,  what  are  wiLbiD  *tatule,  3fi9.    Ae  482. 
time  begins  to  run,  when,  260. 
triuu  lecuring  ipecialty  debts,  289,  290. 
in  Ihe  recoiery  of  simple  contract  deljts, 
abHnee  of  plaint  ^beyond  seas,  273, 
BCcounl,  266. 

running  of  time  in  ease  or  merchants'  acconnU,  2 


acquiescence,  SSI. 

■dministraiioD  suits,  pleading  ilatate  in,  269. 
■dminislrator,  running  of  lime  in  case  o(,  272. 
advertise  men  I,  not  an  aclinowledgment,  278. 


IE  Statutes  op  Li  m  it  a- 


■ppropristion  tonards  payment,  284. 

ailumpsit,  running  of  lime  in  case  of,  263. 

banker  and  customer,  266. 

bankrupt,  aeknonledgment  in  balance  sheet  of,  277. 

b«yood  leu,  278. 

bill  of  exchange,  269. 

br«ach  of  contract,  268. 

trust,  267.    Set  290. 
case,  running  of  time  in  actions  an  the,  267, 
tetlvi  jut  Iml  not  barred  by  time,  29(3. 
company,  elect  of  winding  up  order  on  running  of  time  in 


debts  of,  272. 

contracts,  268. 

costs,  271. 

crown,  choae  in  action  vested  in,  1«. 

debt  payable  on  demand,  269. 

detinue,  268. 

disabilities,  273. 

equity,  doctrinei  of,  as   to  Statutes  of  Lim 

by  limple  contract,  288—291. 

executor,  running  of  time  in  case  of,  272. 

acknowledgment  in  writing  by,  27S. 

payment  bf,  288,  29 S,  296. 

not  bound  to  plead  the  statute  in  administration  si 

may  pay  and  retain  debts  barred,  ib. 
fbreign  contracts,  267. 
fraud,  291. 

impritonmeni  not  now  a  diMbllity,  273. 
India,  267.  / 

indorsement  on  billa  and  notei,  289. 
in&nti,  273. 

acknowledgment  by.  275. 

conOrmation  of  promises  made  by,  M. 
Sit  Disabilities. 
}oinl  contracton, 

acknowledgment  by,  274,  275. 

payment  by,  288,  266. 
joint  debtors,  running  of  time  m  cate  of,  2H. 


judgment  re  verted,  373. 
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LIMITATION  OF  ACTIONS  AND  8UIT8-Mftltii«edL 
in  the  recovery  of  linple  contnct  debte  'Wntitunti, 
UM/ori,  and  1$m  kei,  267. 
lunacy,  200,  273. 
married  womaui  27S. 

Set  Disabilities. 

payment  on  debt  contracted  before  marriage,  287. 
marsnailing,  right  to,  does  not  keep  alive  debt  barred,  288. 
merchants'  aceoonts,  267,  298. 
mistske,  290. 
outlawry  reversed,  273. 
parol  evidence  of  psyment,  285. 
partners,  payments  by,  295,  296. 
partnership  accounts,  267. 
payment,  288  et  wq. 

Set  ACKNOWLBDOUBNTS  UNDBE  THE  STATUTES  OF  LIMITA- 
TION. 

payment  into  court,  283. 

period  of  limitation  fixed  at  six  years,  265. 

promissory  note,  269. 

remedy  barred,  not  right,  267. 

set-ofi;  266,  275. 

solicitor  and  client,  266,  267. 

stamp  duty,  acknowledgments  exempted  from,  278. 

time  begins  to  run,  when,  267  et  teq, 

trover,  268. 

trust,  time  does  not  run  in  case  of,  289.    See  267. 

trustee,  claim  for  breach  of  trust  enforced  against  assets  of  de- 
cessed,  267. 

will,  trust  for  payment  of  debts  in,  290. 
-  -     winding-up  order,  effect  of  on  running  of  time  in  case  of  claims 

against  a  company,  272. 
pleading  the  Statutes  of  Limitation, 

at  law,  282. 

in  equity,  231. 

in  the  county  courts,  285. 
renewal  of  writ  to  save  the  statute,  233. 
limitations  under  local  and  personal  acts,  291. 

LIMITATION,  STATUTESOF, 

old  statutes,  139,  146,  147. 
statutes  at  present  in  force.  131  e/  seq. 
construction  of  Statutes  of  Limitation,  132. 
subjects  included  in  8  &  4  Will.  4,  c.  27 ..  132. 
in  the  colonies,  230. 

LIMITATIONS  IN  PRACTICE, 
at  law,  233. 
in  equity,  234. 

LINEAL  ANCESTOR, 
may  be  heir,  452. 
Set  Descent. 

LIS  PENDENS, 

registration  of,  603. 

special  case  may  be  registered  as,  604. 

LOANS, 

on  real  securities  in  Ireland,  558. 

LOCAL  AND  PERSONAL  ACTS, 
limitation  of  actions  under,  291. 
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LOCKE  KING'S  ACT  (17  &  18  Vict.  c.  118), 

heir  or  devisee  of  real  estate  not  to  claim  payment  of  mortgage  debt 

out  of  personal  assets,  490. 
law  before  act,  ib, 
land  within  act,  491. 
charge  by  way  of  mortgage  within  act,  ih. 

vendor's  lien,  491,  497.  / 

contrary  intention  within  act,  492. 
as  to  persons  dying  before  1868) 

expressions  not  excluding  act,  498. 
expressions  excluding  act,  ib. 
as  to  persons  dying  since  1867.    See  alto  496,  497. 
act  applies  in  favour  of  crown,  491. 

order  in  which  funds  are  applicable  to  payment  of  mortgage   debt, 
where  statutory  rule  excluded,  494. 
marshalling,  ib, 
contribution  between  several  estates  comprised  in  same  mortgage,  495. 

LONDON, 

custom  of,  as  to  lights,  17. 

as  to  alienation  by  married  women,  876. 

LORD  OF  MANOR, 

presumption  that  waste  lands  belong  to,  48. 
grants  by,  ib. 
right  of)  to  approve,  49. 

when  barred  under  old  law  by  adverse  possession  of  the  waste,  161. 
must  enter  for  forfeiture,  within  what  time,  160.     iS!re  157. 
rights  of,  saved  in  case  of  judgments  against  copyholds,  569. 
in  Settled  Estates  Acts,  701.    See  702. 
See  Copyholds. 

LORDS  COMMISSIONERS  AND  LORD-KEEPEB.  See  Chancellob, 
Lord. 

LUNACY, 

orders  in,  for  payment  of  money  to  have  the  force  of  judgments,  589. 
practice  upon  applications  under  Trustee  Act  in,  650. 
appointment  of  new  trustee  in  cases  of,  668. 

LUNATIC, 

exceptions  in  favour  of — 

in  2  &  3  Will.  4,  c.  71  (prescription),  26. 

in  8  &  4  Will.  4,  c.  27  (limitation),  186. 

in  8  &  4  Will.  4,  c  42  (specialties),  261. 

in  21  Jac.  1,  c.  16  (simple  contract  debts),  278. 
when  time  runs  during  lunacy  of  debtor,  200.    See  271. 
where  protector  a,  lord  chancellor  to  be  protector,  886. 
leases  may  be  made  of  estate  of  lunatic  tenant  in  tail,  so  as  to  bind 

issue  and  remaindermen,  849. 
whether  committee  of  married  woman  who  is,  can  convey  estate,  870. 
where  husband  a,  his  concurrence  in  wife's  disposition  may  be  dispensed 

with,  896. 
payments  on  behalf  of,  whether  debt  created  by,  481. 
costs  in  lunacy  considered  simple  contract  debt,  ib» 
running  of  time,  in  case  of  claim  for  costs,  271. 

will  of  sane  testator  subsequently  found  lunatic,  speaks  from  date,  528. 
meaning  of  word  in  Trustee  Act,  1850..  649. 
orders  vesting  property  of,  650,  651. 

See  Trustee  Acts. 
application  under  Trustee  Act  by,  678. 
applications,  and  consents  by,  under  Settled  Estates  Act,  699. 

leave  to  make,  or  consent  to  application  on  behalf  of,  708. 
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MAINTENANCE, 

manied  woman  liatle  for,  of  husband  and  children,  4lfL 
of  inlantt  out  of  income  of  their  property,  738. 

MANAGEMENT  OP  TRUST  PROPERTY, 
application  by  trutteet  for  advice  aa  to,  721. 

MANDATORY  INJUNCTION, 

incaseof  water,  107. 
light,  127. 

MANOR.    At  LoBD  or  Manor. 

MARINERS, 
wills  of;  512. 

MARKETS, 

prescriptive  right  to  hold,  S5. 

MARRIAGE, 

revokes  will,  014. 

in&Dts  may  make  settlements  on,  408. 
See  Sbttlbment. 
whether  court  will  inquire  into  propriety  of,  409. 
application  to  Divorce  Court  for  declaration  of  validity  of,  459. 
apportionment  in  case  of  interest  determining  on,  555. 

MARRIED  WOMAN, 

savings  in  favour  of, 

in  Prescription  Act,  26. 
in  Statutes  of  Limiution,  186,  261,  278. 
where  lands  of,  are  conveyed  by  deed  inoperative  to  bind  ber,  she  may 
recover  on  husband's  death,  159,  192. 
caae  where  lands  of,  are  abandoned,  192. 
effect  of  payment  by,  on  debt  incurred  before  mairiage,  287.     5m  415. 
dominion  over  her  property,  876  et  teq. 
powers,  how  reserved  to,  877. 
exercise  of  by,  ib, 
may  be  released  by,  869,  405. 
separate  estate,  nature  of,  878. 

power  of  disposition  over  personalty  to  her  separate  use,  378. 

over  realty,  369,  878. 
reatraint  upon  anticipation,  879  et  seq. 

See  Anticipation. 
provisions  in  Married  Women's  Property  Act  aa  to,411  et  eeq* 

See  Contents,  vii. 
liable  to  satisfy  her  debts  contracted  before  marriage,  415. 
See  Separate  Estate. 
protector  when,  832. 

consent,  how  to  be  given,  346. 
estate  tail,  may  dispose  of,  with  husband's  concurrence,  343. 
ei  provUione  viri,  how  to  be  disposed  of,  321. 

what  estates  are  within  11  Hen.  7,  c.  20.  .822. 
may  dispose  of  land,  and  release  powers,  by  deed  acknowledged  with 
husband's  concurrence,  368. 

acknowledgment  of  deeds  by,  882  et  teq. 
See  Acknowledgment  op  Deeds. 
husband's  concurrence,  when  dispensed  with,  396. 

See  Husband. 
contracts  by,  effect  of,  369. 
purchsse-money  in  court,  how  paid  out  to,  370. 
proceeds  of  real  estate,  and  charges  on  land  may  be  disposed  of, 
ib. 
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MABRIED  WOMAN— <7on/tmi«^. 

may  dispose  of  land,  &c. — continued, 

dower  may  be  exting^uished  by,  371. 

election  by,  371.    See  405. 

disclaimer  by,  371.     See  639. 

cannot  appoint  attorney  to  alienate  lands,  375. 

disposition  of  equitable  interests  in  copyholds  by,  395. 
may  dispose  of  reversionary  interests  in  personal  estate,  and  release 
powers,  and  equity  to  settlement,  under  20  &  21  Vict.  c.  57. .4^5. 

unable  to  dispose  of  such  interests  except  under  act,  ib» 

not  enabled  by  surrender  of  prior  interests,  406. 

effect  of  husband's  release,  ib, 

act  does  not  extend  to  property  comprised  in  settlement,  407. 
may  effect  insurance,  414. 
may  maintain  an  action,  when,  415. 

liable  to  parish  for  maintenance  of  her  husband  and  children,  416. 
out  of  what  property  entitled  to  dower,  417,  419,  423 — 425. 

how  barred  of  dower,  418,  426,  428. 
See  Dower. 
will  of,  503. 

See  Will. 
applying  to  the  court  under  Settled  Estates  Act,  to  be  examined  apart 
from  her  husband,  700. 

time  of  examination,  ih, 

by  whom  to  be  made,  ib, 

when  married  woman  out  of  jurisdiction  of  court,  703. 

being  infants  may  consent,  701. 

powers  of  act  may  be  exercised  by  court  notwithstanding  restraint 
on  anticipation,  700. 
lands  of,  may  be  leased  by  husband,  698. 

lease  to  be  valid  agamst  wife,  703. 
may  surrender  leases,  how,  376. 

MAREIED  WOMEN'S  PBOPERTY  ACT,  411— 416. 
See  Contents,  vii. 

MARSHALLING, 

between  creditors,  478. 

now  unnecessary,  479. 
between  creditors  and  legatees,  ib. 
where  mortgage  debt  is  primarily  payable  out  of  personalty,  494. 

MASTERS  IN  CHANCERY, 
office  of,  abolished,  673. 

MEMORY  (LEGAL), 
meaning  of,  29. 

MERCHANTS*  ACCOUNTS, 
running  of  time  in  case  of,  267. 

See  Limitation  of  Actions  and  Suits. 

MERGER, 

by  union  of  legal- and  equitable  interests  in  the  same  person,  843. 
of  base  fee  in  reversion,  effect  of,  341,  342. 

in  such  case  under  3  &  4  Will.  4,  c.  74,  base  fee  enlarged  instead 
of  being  merged,  341. 
See  Base  Fee. 

MINERALS, 

grant  of,  implies  power  to  get,  36. 
leases  of,  under  Settled  Estates  Acts,  688* 

See  Settled  Estates  Acts. 
may  be  excepted  from  sale  of  settled  estates,  691. 
reservation  of,  not  to  invalidate  sale  under  power,  742. 
sale  by  trustees  of  land  apart  from,or  of  minerals  alone,  may  be  sanctioned 
by  court,  743. 
8.  3  G 
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MINES, 

customs  ss  to  fvorking,  83,  Si. 

custom  for  mine  owner  to  let  down  turfiice  without  compensatioa,  bad, 

34. 
possession  of,  156,    See  155» 
dower  out  of,  419. 

MINING  LEASE, 

may  be  authorized  of  settled  estates,  687. 
Ste  Settled  Estates  Acts. 

MISDEMEANOR, 

fraudulent  concealment  of  deeds  by  vendor  to  be,  717. 

MISTAKE, 

relief  granted  by  equity  in  cases  of,  within  what  time,  290. 

MODUS  DEClMANDh 

act  for  shortening  time  required  in  claims  of,  133. 

MONEY, 

charged  on  land,  within  what  time  to  be  recoTered,  23d. 

See  Charge. 
to  be  laid  out  in  lands  to  be  entailed,  364 — 366. 

See  Entailed  Monet. 
belonging  to  judgment  debtor,  may  be  taken  under  writ  of  fi,fa^  571, 

672. 
of  infants  and  persons  of  unsound  mind,  may  be  paid  into  court,  under 

Trustee  Act,  676. 
arising  from  sales  under  Settled  Estates  Act,  application  of,  695. 
arisbg  from  sale  b^  trustees  under  statutory  powers, 
to  be  laid  out  in  otber  lands,  732. 
situate  in  same  county  with  property  sold,  733, 

or  in  payment  of  incumbrances,  ih, 
in  meantime  may  be  invested,  i6. 
for  equality  of  exchange  and  renewal  of  leases  under  statutory  powers, 

may  be  raised  by  mortgage,  734. 
received  by  receiver  appointed  by  mortgagee,  application  of,  737. 

MORTGAGE, 

time  within  which  money  secured  by,  may  be  recovered,  236. 

arrears  of  interest  in  respect  of,  only  recoverable  for  six  years,  249, 251. 

exception  in  case  of  possession  by  prior  incumbrancer,  249,  s[54. 

or  where  secured  by  specialty,  252,  269. 

or  where  secured  by  trust,  205,  254. 
when  carrying  interest,  267. 
by  tenant  in  tail,  380. 

of  copyholds,  331. 
existing  on  bankrupt's  estate,  355. 

confirmation  of,  in  case  of  bankrupt  tenant  in  tail,  359. 
when  it  may  be  made  to  pay  debts,  under  2  &  3  Vict  c.  60  ••474. 
power  to  mortgage  authorizes  a  mortgage  with  power  of  sale,  487. 

but  does  not  create  an  additional  power  to  sell,  ib. 
heir  or  devisee  not  to  claim  payment  of,  out  of  personal  assets,  490 
et  teq. 

See  Locke  Kino's  Act. 
may  be  made  to  raise  money  for  exchanges  and  renewals  under  statutory 

powers,  734. 
powers  incident  to,  735. 
Welsh,  nature  of,  217* 
equitable,  how  created,  331. 
presumption  of  payment  of,  236. 

MORTGAGEE, 

relation  between  mortgagor  in  possession,  and,  169. 

twenty  years'  possession  by,  to  bar  right  of  redemption,  212. 
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MORTGAGEE^eofi/uitietf. 

acknowledgments  by,  214,  215. 

may  bring  actions  or  suits  to  recover  land  within  twenty  years  after  last 
payment  of  principal  or  interest}  213. 
operation  of  1  VicL  c.  S8..216. 
foreclosure  by,  within  what  time  to  be  brought,  199,  286. 
of  freeholds  or  copyholds  may  tack  his  simple  contract  debt  as  against 

the  heir,  477. 
remedy  of  judgment  creditor,  under  1  &  2  Vict  c.  110,  s.  13,  where 

judgment  debtor  was  mortgagee,  578. 
legal  estate  vested  in,  not  to  be  taken  in  execution,  616. 
equitable  mortgagee  of  land  entitled  to  priority  over  subsequent  judg- 
ment creditor,  579. 
of  stock,  when  entitled  to  priority  over  judgment  creditor  who  has 

obtained  charging  order,  585. 
not  bound  to  inquire  as  to  powers  given  by  22  &  23  Vict  c.  35,  ss.  14—16, 
488. 
not  to  see  to  application  of  mortgage  money,  15. 
statutory  powers  of, 
to  sell,  785. 
to  insure,  ib, 

to  appoint  receiver,  735,  737. 
to  give  receipts  for  porchase-money,  735. 
to  apply  purchase-money,  736. 
to  convey  to  purchaser,  ih, 

to  call  for  title  deeds  and  conveyance  of  legal  estate,  15. 
may  obtain  sanction  of  Court  of  Chancery  to  sale  of  land  or  minerals 

separately,  743. 
orders  vesting  estate  of,  after  death,  where  mortgage  money  paid,  658. 
an  infant,  provisions  of  Trustee  Act,  1850,  as  to,  652. 
of  land  or  stock,  a  lunatic,  provisions  of  Trustee  Act,  1850.  .650,  651. 

MORTGAGOR, 

to  be  barred  at  end  of  twenty  years  from  mortgagee's  taking  possession, 

or  last  written  acknowledgment,  212. 
cases  on  construction  of  act,  213. 

what  acknowledgments  will  preserve  right  of  redemption,  214. 
in  possession,  nature  of  relation  to  mortgagee,  169. 

not  to  be  deemed  tenant  at  will  within  3  &  4  Will.  4,  c«  27,  s.  7.. 
164. 
fraudulent  concealment  of  deeds  by,  how  punishable,  717. 

Stt  MORTOAOEB. 


N. 

NATURAL-BORN  SUBJECT, 

application  to  Divorce  Court  for  right  to  be  deemed,  460. 

NATURAL  STREAMS, 
right  as  to,  86. 
See  Water. 

NAVIGABLE  RIVERS.    See  Rivers. 

NAVIGATION, 

right  of,  110  et  seq. 

NECESSITY, 

ways  of,  75  et  eeq. 

NEGLIGENCE, 

liability  for,  in  case  of  rights  of  way,  81. 

NEW  TRUSTEES, 

power  of  court  to  appoint  under  Trustee  Act,  1850 .  •  667  ei  eeq. 
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NEW  TRUSTEES— etMUiaited 
clrcunifttaiicet  causing  appiieation  to  courts 
connected  with  the  power, 

when  donee  a  lunatic,  067. 
or  absent,  668. 

where  doubtful  whether  power  applied,  tb. 
connected  with  the  trusteci 

lunacy,  668. 

infancy,  ib, 

residence  abroad,  ib, 

bankruptcy,  ib. 

felony,  ib, 

8ur?iying  trustee  dead  intestate,  and  no  administrator,  ib, 

no  existing  trustees,  669. 

no  trustees  originally  appointed,  ib, 

trustees  refusing  to  act,  ib, 
tniatee  will  not  be  removed  against  his  will  on  petition,  ib, 
trustees  already  appointed,  re-appointed,  and  vesting  order  made,  ib, 
case  where  receiver  had  been  appointed,  ib, 
principles  on  which  new  trustees  are  selected,  670. 
who  will  be  appointed, 

etitui  qu£  tnutt  ib, 

husband  oteesiui  que  truti,  ib, 

unmarried  lady,  ib, 

gersons  out  of  jurisdiction,  ib, 
Br  of  trustees  appointed,  ib, 
of  bankrupt's  estate,  ib, 
aeverance  of  trusts,  ib, 
court  will  not  inquire  into  validity  of  instrument  creating  the  trust, 

ib, 
application  by  petition,  678. 
who  may  apply,  ib, 
evidence,  670. 
service,  671. 
vesting  land  or  stock  in  new  trustees,  671,  672. 
provisions  for  appointment  of,  under  23  &  24  Vict,  c  145.  .789. 

NON-EXISTING  GRANT, 
pleading,  56. 

NON-PAYMENT  OF  RENT, 
effect  of,  145, 146,  159. 

NOTARIAL  CERTIFICATE, 

in  case  of  acknowledgment  of  deeds  by  married  women,  760. 

NOTICE, 

of  applications  under  Settled  Estates  Acts,  694,  705,  706. 

to  be  given  by  executor  or  adminbtrator  before  distributing  assets,  721. 

NOTICE  TO  QUIT, 

necessary  to  determine  tenancy  from  year  to  year,  174. 

what  notice  sufficient,  175. 

by  agent  of  one  joint  tenant  sufficient,  ib. 

not  necessary  when  party  holds  adversely,  176. 

NUISANCE, 

definition  of,  180. 

difference  between  questions  of  nuisance  and  questions  of  contract,  108. 
See  AxR — Light—Water. 


O. 

OBLITERATION, 

in  will,  not  to  take  effect  unless  executed  as  will,  518. 
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OBSTRUCTION, 

of  water,  remedy  by  action,  100. 

in  equity,  104. 
of  navigation,  110,  111. 

OFFICES, 

with  profit,  within  old  Statutes  of  Limitation,  847. 

OPTION  OF  PURCHASE, 

devise  of  lands  subject  to,  and  subsequent  exercise  of  option,  621. 

ORDERS, 

of  Court  of  Common  Pleas  as  to  acknowledgment  of  deeds  by  married 

women,  400—404. 
charging  stock,  580. 

See  Charging  Order. 
of  court,  apportionment  in  case  of  payments  under,  549,  556. 
under  Settled  Estates  Acts,  705—708. 
of  court,  as  to  obtaining  advice  of  court,  722. 
as  to  investment  of  cash  under  control  of  court,  727. 

See  Rules  and  Orders. 

OUTLAWRY, 

limitation  of  actions  after  reversal  of,  264,  273. 

P. 

PARLIAMENT, 

entails  created  by  act  of, 

whether  barrable  under  8  &  4  Will.  4,  a  74.. 322,  324. 

excepted  from  Settled  Estates  Acts,  701. 
application  under  Settled  Estates  Acts  not  to  be  granted,  where  similar 
one  has  been  rejected  by,  695.    Set  707. 

PAROL, 

demurrer  of,  when  abolished,  471. 

PAROL  EVIDENCE, 

of  contents  of  written  acknowledgment  of  debt,  277. 
of  payment,  285. 

PARTIES, 

to  partition  suits,  748. 

to  suits  for  administration  of  real  assets,  478. 

PARTITION, 

required  to  be  made  by  deed,  632. 

not  to  imply  any  condition  in  law,  687. 

power  of  Court  of  Chancery  under  Trustee  Act,  1850,  when  decree  is 

made  for,  665.    See  748. 
under  power  reserving  minerals,  not  invalid  on  ground  that  power  did 

not  authorize  reservation,  742. 
See  Partition  Act. 

PARTITION  ACT  (31  &  82  Vict.  c.  40), 

sale  instead  of  partition,  upon  request  of  any  party,  746. 

upon  request  of  parties  interested  in  one  moiety,  747. 

reason  against  sale,  what  is  sufficient,  ib, 
purchase  of  share  of  party  desiring  sale,  i6. 
bidding  by  parties  interested,  748. 
Trustee  Act,  provisions  applicable  to  sales  under,  ib. 
Settled  Estates  Act,  provisions  applicable  to  sales  under,  ih, 
parties  to  partition  suit,  ib, 

out  of  jurisdiction,  749. 
hearing,  whether  sale  will  be  ordered  at,  748. 
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PARTITION  ACT  (81  bt  82  Vict.  c.  40>-coiUt«ii«t 
eotu,  749. 
general  ordert,  <5. 
county  courts,  juriidiction  of,  750. 

PART  PAYMENT,    See  AcKKOwLEDOMBHTf  undee  the  Statutes  of 

LiMITATIOlff. 

PARTNER,  ^  ^  ^  .         V       ««r 

whether  payment  hy  one  takes  deht  out  of  sUtute  against  others,  295. 
whether  payment  by  sunriYing,  takes  debt  out  of  statute  against  estate 
of  deceased  partner,  296. 

PARTNERSHIP, 

apportionment  of  paymenti  oat  of  profits  of,  550. 
accounts,  running  of  time  in  case  ot^  267* 

PASTURE, 

common  of,  89  et  teq, 

PATHS, 

part  of  settled  esUtes  may  be  dedicated  to,  692. 

PAYMENT, 

acknowledgment  of  right  by,  in  the  recoveiy  of  mortgages,  charges  and 

legacies,  236,  244. 
in  the  recovery  of  debts  by  specialty,  262,  268. 
in  the  recovery  of  debts  by  simple  contract,  283  et  $eq, 

PAYMENT  OF  DEBTS  OUT  OF  REAL  ESTATES, 
old  rule  as  to.  463. 

provisions  in  11  Geo.  4  ft  1  Will.  4,  c.  47,  as  to,  468  e«  aey . 
devises  void  against  specialty  creditor,  464. 
remedies  of  specialty  creditor, 

where  estate  not  aliened,  against  heir  or  devisee,  46& 

or  devisee  alone,  466. 
where  estate  aliened  before  action  brought,  heir  answerable  for 
value  of  lands  aliened,  468. 
devisee  similarly  liable,  470. 
plea  by  heir,  469. 
extent  of  heir's  liability,  469. 
specialty  debts  no  char^  on  the  land,  468. 
act  does  not  affect  provisions  for  payment  of  debts,  466. 
trader's  real  estate  maoe  assets  for  payment  of  his  simple  contract  as 

well  as  specialty  debts,  470. 
demurrer  of  the  parol  abolished,  471. 

provisions  where  real  estate  vested  in  infant  is  ordered  to  be  sold  for 
payment  of  debts, 

for  conveyance  of  land,  472. 

and  mortgages,  474. 
surplus  money  to  descend  in  same  manner  as  estate  would  have 
done,  475. 
provision  for  case  of  persons  having  limited  interests,  473,  475, 
provision  in  3  &  4  Will.  4,  c.  104,  as  to,  476  et  teq. 
freehold  and  copyhold  estates  made  assets  in  all  cases  for  payment  of 

simple  contract  as  well  as  specialty  debts,  476. 
land  applicable  as  assets  under  this  act,  ib, 
land  appointed  under  general  power,  ib, 
land  escheated,  ib. 

copyholds  not  formerly  liable  to  debts,  482. 
made  liable  under  this  act,  476. 
also  liable  to  execution,  483. 
lands  are  equitable  assets  subject  only  to  the  final  proviso,  477. 

case  of  an  equity  of  redemption,  477. 
mortgagee  of  freeholds  and  copyholds  may  tack  simple  contract  debt 
as  against  the  heir,  ib. 
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PAYMENT  OF  DEBTS  OUT  OF  BEAL  ESTATES— coii<i»Mi. 
debts  payable  under  the  act,  477. 

priority  of  widow's  dower,  ib, 

effect  of  judgments  against  the  heir,  ih. 

simple  contract  debts  not  charged  on  the  land  by  this  act,  478. 
purchaser  from  heir  or  devisee  not  bound  to  see  to  application 
of  purchase-money,  477. 
suits  for  the  administration  of  real  assets,  478. 
marshalling, 

between  creditors,  478. 

between  creditors  and  legatees,  479. 
order  in  which  assets  are  applied  in  payment  of  debts,  ib, 
order  in  which  debts  are  paid,  4S0. 

rule  as  to  persons  dying  on  or  after  the  Ist  January,  1870,  ib. 
simple  contract  debts,  what  are,  481. 

payments  on  behalf  of  lunatics,  ih, 

nature  of  debt  created  by  breach  of  Crust,  ih, 
specialty  debts,  what,  4iS2. 

by  whom  sale  to  be  made,  where  land  charged  with  debts,  484  et  seq* 
purchaser's  obligation  to  see  to  application  of  the  purchase-money,  488. 
payment  of  mortgage  debts,  490  et  teq. 

See  Locke  Kino's  Act. 
payment  of  judgment  debts  out  of  land, 

writ  of  elegit,  568. 

judgment  a  charge  under  1  &  2  Vict.  c.  110,  s.  1 8. .674. 

proceedings  to  enforce  judgment  against  land,  679. 

when  sale  can  be  obtained  by  judgment  creditor  on  petition  to 
Court  of  Chancery,  626. 
provision  in  Trustee  Act,  1850,  where  decree  made  for  sale  of  land  for 
payment  of  debts,  665, 

PEDIGREE, 

falsification  of,  by  vendor,  a  misdemeanor,  717. 

PENDING  SUITS, 

whether  debts  kept  alive  by,  200,  238. 

PERIOD  OF  ENJOYMENT, 

requisite  in  case  of  claims  to  profits  a  prendre,  2, 
to  easements,  6,  14. 

PERIODICAL  PAYMENT, 

within  8  &  4  Will.  4,  c.  27,  s.  42.  .250. 
apportionment  of,  547,  655. 

PERMISSION, 

effect  of,  in  case  of  claims  to  easements,  12, 17. 

PERSON, 

effect  of  taking,  in  execution,  587. 
meaning  of  word, 

in  3  &4  Will.  4,  c.  27..  132. 

c.  74.. 298. 

PERSON  LAST  ENTITLED, 

meaning  of,  in  8  &  4  Will.  4,  c.  106 .  .485.     See  441. 

PERSONAL  REPRESENTATIVE, 
within  Trustee  Act,  1850.. 649. 
See  Trustee  Acts. 

PERSONALTY, 

may  be  assigned  to  assignor  and  another,  716. 

PETITION, 

sanction  of  court  to  settlement  by  in&nt  to  be  obtained  upon,  409. 

to  Divorce  Court  for  declaration  of  legitimacy,  459 — 462. 

sale  of  lands  of  judgment  debtor  may  be  obtained  by  creditor  on,  626.  i 
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VBTlTlOlf-'Cimtinutd. 

under  Trustee  Acts,  673. 

Set  Trustee  Acts. 

eTidence,  670,  671. 

service,  651,  653,  659,  662. 
under  the  Settled  Esutes  Acts,  692  et  ttq. 

See  Settled  Estates  Acts. 
for  advice  of  court,  721  et  try. 

detail,  matters  of,  not  dealt  with  on,  723. 
nor  hypothesis,  ib, 

questions  of  construction,  ib. 

questions  decided  on  such  petition,  ib. 

nature  of  the  indemnity  given,  724. 
for  sanction  of  court  to  sale  of  land  or  minerals  8eparately«  743. 

PEWS, 

general  rights  with  regard  to,  115. 

rector  entitled  to  chief  seat  in  chancel,  ib, 

of  common  right,  all  pews  in  parish  church  are  common  property 

of  parish,  ib, 
distribution  of  seats  rests  with  churchwardens,  ib. 
particular  rights  founded  on  faculty  or  prescription,  116. 
prescriptive  right,  how  proved,  ib. 

cannot  be  severed  from  occupancy  of  measuagey  117* 
extra-parochial  persons,  ib. 
chancels,  nghts  with  regard  to,  118. 
right  to  vote  in  respect  of  pews,  ib. 
remedy  for  disturbance  of  pews, 

action  in  common  law  courts,  or  suit  in  ecclesiastical  courts,  118, 

119. 
evidence,  t6. 
remedy  in  equity,  120. 

PISCARY, 

common  of,  46. 

PLAINTS, 

in  customary  courts  abolished,  225. 

PLEADING, 

under  2  &  3  Will.  4,  c.  71 .  .5,  14,  21. 
rules  before  act,  21,  22. 
pleading  under  act,  5,21  et  uq* 
matters  to  be  replied  specially,  22. 

when  licence  must  be  replied  specially,  ib. 

licence  must  be  co-extensive  with  right  claimed,  23. 
replication  of  life  estate,  20. 

evidence  admissible  under  general  traverse  of  enjoyment  aa  of  right, 
23  et  teq, 

asking  leave,  23. 

unity  of  possession,  24. 

extent  of  right,  ib. 
prescriptive  right,  commensurate  with  right  claimed,  must    be 

proved,  25. 
pleading  in  case  of  a  right  of  way,  84,  85. 

watercourse,  101. 
the  Statutes  of  Limitation, 

whether  the  defence  must  be  raised  on  the  pleadings,  231. 
the  defence  may  be  raised  in  equity, 

by  demurrer,  ib. 

by  plea,  ib. 

by  plea  to  a  bill  of  discovery,  232. 

by  answer,  ib. 
pleading  the  statutes  at  law,  t6. 
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PLURALITIES,  221. 

POLLUTION  OF  WATER, 

right  to  pollute  may  be  acquired,  91. 
extent  of  right,  98. 
action  for,  102. 
injunction  against,  105  e%  teq. 
See  Water. 

PORT  DUTIES, 

presumption  of  grant  of,  144. 

POSSESSIO  FRATRIS, 

not  to  be  deemed  possession  of  the  heir  within  the  Statute  of  Limita- 
tions, 182. 
rule  as  to,  in  case  of  descents,  455. 

POSSESSION, 

nature  of  interest  conferred  by,  before  3  &  4  Will.  4,  c.  27. .  152. 

of  person  in  possession,  since  that  act,  222. 

case  of  possession  by  succession  of  independent  trespassers,  228. 
actual  possession  necessary  to  gain  title  under  the  statute,  155, 156. 

what  is  actual  possession,  156. 

possession  of  mines,  ih, 
right  of  person  claiming  land  to  take  possession,  154. 
entry  on  land  not  to  be  deemed,  180. 
of  younger  brother,  not  to  be  that  of  heir,  182. 
of  mortgagor,  nature  of,  169. 
ofceitui  que  trust,  nature  of,  170. 

See  Adverse  Possession. 

POSSIBILITY, 

was  bound  by  fine  or  recovery  before  act  for  abolition  of  fines,  826. 
coupled  with  interest,  assignable  in  equity,  ib, 
devisable,  501. 

coupled  with  interest  may  be  aliened  by  deed,  638. 
See  Estoppel — Expectancies. 

POSTHUMOUS  HEIR, 

when  entitled  to  rents,  446. 

POUNDAGE, 

sheriff  entitled  to  what,  570. 

POWER, 

different  kinds  of,  373. 
destruction  of,  ib, 

power  appendant  or  in  gross,  ib, 

effect  or  bankruptcy,  374. 

power  of  leasing,  ib, 

power  to  consent  to  sale,  375. 

power  simply  collateral,  ib, 
may  be  released  or  extinguished  by  married  women,  369,  405. 
may  be  exercised  by  married  women,  377. 

how  reserved  to  married  women,  ib, 

equitable  power,  ib, 
fraud  on,  339. 

rules  of  equity  as  to,  not  to  apply  between  protector  and  tenant  in 
tail,  ib. 
of  appointment    See  Aptoivtwevt. 

appointment  under,  takes  effect  as  part  of  deed  creating,  306, 307. 

given  to  survivor  of  several,  501,  528. 

when  exercised  by  general  gift  in  will,  525. 
See  Construction  of  Wills. 


POWER— comlinmti. 

will  in  exerciieor,  hoii  to  tw  executed,  611. 
dtrd  in  exerciie  of,  how  to  be  executed,  7  IS. 
of  leMinH  leltled  eitatei,  irnj  be  vnled  io  trustea,  69a 
Set  Settled  Eititki  Acti. 

POWEB  Of  ATTORNEY, 

revoked  by  death  of  grantor,  71S. 

Bubaetjuent  icQ  under,  inTalid  at  law,  ih. 
itcut  in  equity,  where  no  notice,  ih. 
Iruttea  making  pajrmeoti  uoder,  indemaified,  U. 

POWEB  OF  SALE, 

Dot  ineoDMiteni  with  widow'*  right  to  dower,  4IT> 
implied  ^m  charge  of  debts,  4Si  >f  <rf  ■ 

Set  DtTias  or  Bealty  chaioed  wira  Debti. 
mortgage  with,  authorized  by  power  to  mortgage,  M7. 
mIo  under,  not  avoided  b;  miiuk en  payment  (o  tenant  for  life,  lit. 

Dot  invalidated  by  mervi.tion  of  minenla,  742. 
■tatntory  incident!  of,  731. 
■tatotory,  gireo  Id  morlgagee,  7SS- 

may  be  negBtiTed,  741. 
power  to  Gonaent  to  aale,  when  extinguished,  375. 

ODt  extinguiihed  by  donee  canaeating  u  protector  to  barring  of 
entail,  338. 

CDMent  of  tenant  for  life  under  autate,  734,  74t. 

PBACTICE, 

in  crown  auita,  143. 
limittiioni  of  tin)e  in  practice, 

at  law,  333. 

in  equity,  S34. 

PRESCBIPTION, 

nature  of,  generally,  23  el  itf. 

aupposes  a  grinl,  29.    See  SB,  GS. 

twenty  yesn'  enjoyment  prt'iumptire   evidence  of  prescriptivB 
right,  29.     See  SS. 

must  be  certain  and  reasonable,  29. 
preacription   at  common  law  not  auperaeded  by  prescription   under 

stalule,  except  in  case  of  light,  S,  57. 
preacription  under  statute,  1  el  leq. 

See  Prescriftion  Act. 
difference  between  custom  and  prescription  proper,  29,  30, 
prescribing  in  gut  estate,  21,  30. 


requiaites  of  e  valid  custom,  3],  32. 
inslBnccB  of  valid  cuatoms,  32,  33,  47,  48. 
enjoyment  must  have  been  of  right,  33. 
custama  as  to  mines  and  qusniei,  33,  34. 

custom  entitling  mine  owner  to  let  down  surface,  34. 

Guatomaas  to  mines  in  Cornwall,  ib. 
presciiplion  proper,  3S. 

prescripiiie  right  cannot  be  claimed  to  exclarionof  owner  of  pro- 

nhat  mav  be  claimed  by  prescription,  lA. 


EUllage,  a. 
tolls,  SS. 
lat  cBnnoi  be  claimed  by  prescriftion,  lb. 
DO  prcBcripiian  against  another  prescriptioi 
or  againtit  a  statute,  ib. 
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PRESCRIPTION— coM/t»ii4frf. 

prescriptive  rights,  how  losti  87. 

See  Extinction. 
e£fect  of  ancient  grant,  88. 
prescription  against  crown,  t6. 
for  ways,  77. 

See  Way. 
for  water,  95. 

See  Water. 
for  pews,  116. 

See  Pews. 
forlight,14,  121. 

See  Light. 

PRESCRIPTION  ACT.    See  Contents,  v. 

prescription  at  common  law,  prior  to  act,  29,  55. 

pleading  non- existing  grant,  56. 
occasion  of  the  enactment  of  the  act,  57. 
act  has  not  saperseded  prescription  at  common  law  except  in  cases  of 

light,  8,  57. 
rights  in  gross  not  within  act,  2,  25. 
subject-matter  of  sect  1,  prcfitt  d  prendre,  2. 
prqfits  a  prendre,  what  are,  8. 

cannot  be  claimed  in  another's  soil  by  custom,  8, 80. 
proof  of  enjoyment  under  statute  in  case  of  prqfits  k  prendre,  3. 
nature  of  requisite  eqjoyment,  4. 
period  of  enjoyment,  5. 
subject-matter  of  sect  2, 

easements  other  than  light,  8. 
easements,  definition  and  nature  of,  6. 

instances  of,  7. 
passage  of  air  to  miH,  right  to,  cannot  be  acquired  under  sect 

watercourses  within  sect  2,  ib. 

enjoyment  under  statute  in  case  of  easements,  9  et  teq, 

no  title  gained  by  user  which  does  not  give  valid  title  against 

all,  10. 
easement  must  have  been  enjoyed  as  such,  effect  of  unity  of 

possession,  ib. 
enjoyment  as  of  right,  11—18. 

effect  of  leave  being  given,  or  interruptions,  12,  20. 
right  roust  be  capable  of  being  granted,  13. 
evidence  of  user,  13,  19. 
subject-matter  of  sect  3 . .  14. 

See  Light. 
periods  mentioned  in  the  act,  how  to  be  computed,  \7  et  teq. 

enjoyment  for  nineteen  years  and  a  fraction,  20. 
evidence  of  user  during  statutory  period,  19. 
interruption,  effect  of,  20. 

acquiescence  in,  21. 
less  period  not  allowed,  26. 
disabilities,  provision  for,  ib. 
4erms  for  life  or  years  excluded  in  computation  of  statutory  period  of 

forty  years,  27. 
pleadings,  21. 

See  Pleadings. 
act  extends  to  Ireland,  2. 
but  not  to  Scotland,  28. 

PRESENTATION, 

to  livings,  when  to  be  made,  220. 
prerogative  presentation,  ib. 
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PRESUMPTION, 

reitricied  in  clainiB  under  Prescriptioii  Act,  25. 

that  waste  of  manor  belongs  to  lord,  48. 

that  encroachments  by  tenant  are  for  benefit  of  landlord^  t6. 

of  grants  of  incorporeal  rights,  66, 

doctrine  not  superseded  by  Prescription  Act,  57. 
of  dedication  of  way  to  public,  63. 
aa  to  waste  adjoining  highways,  69. 
of  grant  of  right  of  way,  77* 
of  flT<^^  from  crown,  143,  144. 
of  inrolmenta  and  registrations,  143. 
of  sutute,  144. 

of  satisfaction  of  judgments,  238. 
of  payment  of  mortgages,  236. 

legacies,  243. 

bonds,  265. 
will  not  to  be  revoked  by,  515. 

PRESUMPTION  OF  DEATH, 

death  presumed,  where  person  not  heard  of  for  seven  years,  188. 

but  no  presumption  as  to  time  of  death,  ib. 

effect  ot  other  circumstances,  190. 
onus  of  proof  in  the  case  of  a  legatee,  189. 
security  to  refund,  ib, 
presumption  of  sunrivorship,  190. 

case  where  two  persons  die  by  the  same  calamity,  ib. 

PRIVACY, 

no  remedy  for  disturbance  of,  129. 

PROBATE  COURT, 

order  of,  no  chai^  on  lands,  575. 

PROFITS  A  PRENDRE, 
what  are,  8. 

must  be  claimed  by  prescription  and  not  by  custom,  3,  30. 
period  of  prescription  in  case  of,  1. 
proof  of  ei^oyment  of,  8. 

PROMISSORY  NOTE, 

running  of  time  in  case  of,  actions  on,  269. 

indorsement  on,  no  proof  of  payment  so  as  to  exclude  statute,  285. 

acknowledgment  of  debt  by  giving,  287. 

belonging  to  judgment  debtor  may  be  taken  in  execution,  571. 

PROSPECT, 

right  to  unobstructed  prospect  cannot  be  acquired  by  ergoyment,  129. 
but  covenant  not  to  obstruct  will  be  enforced,  129. 
view  of  shop  window,  ib. 

PROTECTOR, 

who  is  to  be,  331  et  teq. 

owner  of  first  existing  estate  prior  to  estate  tail  to  be,  331. 

case  of  undivided  shares,  332. 

married  women,  ib. 

estates  restored  or  confirmed,  ib, 

lessee  at  rent  not  to  be,  ib. 

nor  tenant  in  dower,  heir  or  executor,  bare  trustee,  administrator 
or  assign,  333. 

tenant  to  the  praeipe,  when  to  be,  334. 

bare  trustee  under  settlement  before  act,  when  to  be,  835. 

lord  chancellor,  or  Court  of  Chancery,  when  to  be,  386. 
power  for  any  settlor  to  appoint,  335. 

power  extends  to  trustee  of  executory  settlement,  336. 

where  several  appointed,  the  office  survives.    See  Addenda. 
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PBOTECTO  R— con/iiitte<f . 
powers  of,  888. 

consent  required  to  enable  tenant  in  tail  to  create  larger  estate 
than  base  fee,  ih, 

and  to  enable  base  fee  to  be  enlarged,  839. 
not  to  be  subject  to  control  in  exercise  of  power,  f6« 
rules  of  equity  as  to  frauds  on  powers  not  to  apply  to,  ib, 
consent,  how  to  be  given,  846. 
may  be  bv  distinct  deed,  ib, 

which  must  be  inrolled,  ib, 
case  of  married  women,  ib, 
where  lord  chancellor  or  Court  of  Chancery  protector,  847. 

cases  as  to  exercise  by  lord  chancellor  of  power  of  consenting, 

348. 
evidence  of  such  consent,  849. 
in  case  of  copyholds, 

deed  of  consent  to  be  entered  on  court  rolls,  351. 
how  to  be  taken  when  not  by  deed,  ib, 
jurisdiction  of  equity  excluded,  846. 
in  case  of  bankrupt  tenant  in  tail,  357. 

PROVISION, 

for  married  woman  on  giving  up  interest  in  land,  rule  of  court  as  to,  400. 

PUBLIC  COMPANY, 

shares  in,  may  be  charged  by  judge's  order,  580,  581. 

PURCHASE, 

of  part  of  land  extended  by  judgment  creditor,  effect  of,  715. 
of  leasehold  interest,  purchaser  protected  in  certain  cases,  718. 

PUBCHASE-MONEY, 

in  court  how  paid  out  to  married  woman,  370. 
of  land  sold  under  Setded  Estates  Acts,  695,  696. 
of  land  sold  by  mortgagee  under  statutory  power,  736. 
receipts  for,  488,  740. 

purchaser's  obligation  to  see  to  application  of,  489. 
Set  Purchaser. 

PURCHASER, 

entitled  to  sixty  years'  title,  191. 
title  depending  on  statute  will  be  forced  on,  224. 
with  notice  of  charitable  trusts,  208. 

a  voidable  estate  by  tenant  in  tail,  in  favour  of,  confirmed  by  a  subse- 
quent disposition,  when,  840. 
created  by  a  tenant  in  tail  afterwards  becoming  bankrupt,  con- 
firmed, how,  859. 
under  deed  first  inrolled  to  be  preferred,  367. 
deed  first  entered  on  court  rolls  to  be  preferred,  353. 
**  the  purchaser,"  interpretation  of,  in  the  act  for  amending  the  law  of 

inheritance,  435. 
.descent  to  be  traced  from,  441. 

See  Descent — Heir. 
provisions  for  protection  of,  from  judgments,  593. 

See  JuooMENTS. 
legal  estate  vested  in,  not  to  be  taken  in  execution,  616. 
from  heir  or  devisee,  not  bound  to  see  to  application  of  purchase-money, 

477. 

not  bound  to  search  for  judgments,  &&,  602. 

not  bound  to  inquire  as  to  powers  conferred  by  22  &  23  Vict  e.  35,  ss. 
14— 16..  488. 

old  law  as  to  purchaser's  obligation  to  see  to  application  of  purchase- 
money,  in  case  of  sale  to  pay  debts  or  legacies — 

1.  Where  no  express  trust  or  charge,  468,  477,  489L 

2.  Where  there  is  an  express  trust  or  charge — 

a.  For  payment  of  debts  generally,  489. 

5.  For  payment  of  debu  and  legacies,  ib, 

e.  For  payment  of  legacies,  or  of  particular  debts,  ib. 
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PURCHASER— «oiilmMe<i. 
present  law,  4S8.    Set  740. 
of  leaaehold  interest  protected  «gaiiist  forfeiture  in  certain  cases,  7  IS. 

PURITY, 

right  to,  of  water  Id  natural  streams,  90. 

in  artificial  streamy  94. 
Set  Water. 

Q. 

QUJRB  IMPEDIT, 

proceedings  in,  to  be  commenced  by  writ  of  summons^  225. 
what  must  be  proved  in,  226. 
bishop  cannot  dispute  patron's  title  in.  227. 
limitstion  of  bishop's  right  to  bring,  219. 
See  Advowson. 

QUJSI  ESTATE  TAIL,  800. 

QUEEN.    See  Crown. 

QUIETUS, 

to  crown  debtor  to  be  registered,  608. 

R. 

RAILWAY  COMPANY, 

diversion  of  public  footpath  by,  67. 

remedy  against,  where  private  way  interfered  with  by,  84. 

vendor's  hen  in  case  of  sales  to,  240. 

execution  against,  573. 

sale  of  lands  of,  on  petition  of  judgment  creditor,  627. 

REAL  ACTIONS. 

abolition  of,  225,  227,  228. 

except  dower,  quare  impedii,  and  ejectment,  ib. 
in  dower  and  quare  impedU  now  abolished,  225. 

REAL  ESTATE, 

payment  of  debts  out  of,  453  ei  eeq. 

See  Payment  of  Debts  out  of  Real  Estate. 

REAL  SECURITIES, 

in  Ireland,  when  trust  money  may  be  advanced  on,  558  et  eeq. 
See  Ireland. 

RECEIPTS, 

of  trustees  to  be  discharges,  488,  740. 

by  mortgagee  exercising  statutory  powers  of  sale,  735. 

RECEIVER, 

when  time  runs  during  possession  of,  201,  224. 
may  be  appointed  by  mortgagee,  735,  737. 

to  be  deemed  agent  of  mor^agor,  737- 

powers  of,  ib. 

may  be  removed,  t5. 

his  commission,  15. 

may  insure,  ib. 

application  of  moneys  received  by,  15. 

RECOVERIES,  COMMON, 
definition  and  origin  of,  803. 

necessary  parties  for  barring  estates  tail  and  remainders,  ib, 
requisites  to  make  good  tenant  to  the  pracipe,  814,  315. 
mischiefs  arising  from  necessity  of  freehold  being  in  tenant  to  the 
prdKtpe,  304. 
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BECOVEBIES,  COMMON— continue^/, 
operation  of»  303. 

in  the  case  of  equitable  interests,  314. 

by  a  tenant  in  tail,  where  reversion  in  crown,  323. 

in  letting  in  charges  on  reversion,  341. 
abolition  of,  807. 

what  acts  to  be  done  by  persons  liable  to  suffer,  under  covenant,  308. 
of  lands  in  ancient  demesne,  309. 
made  valid,  311. 

without  amendment,  when,  312. 
cases  as  to  amendment  of,  318. 

where  bargain  and  sale  not  duly  enrolled,  ib, 

where  no  proper  tenant  to  the  pracipey  ib, 
where  not  made  valid,  .316. 
suffered  in  Wales  and  Cheshire,  318. 
custody  of  records  of,  317. 

RECTOR, 

right  to  pew  in  chancel,  115. 

rectory  may  be  taken  in  execution,  568. 

judgment  operates  as  charge  on  benefice,  577. 

REDEMPTION  SUITS, 

within  what  time  to  be  brought,  212. 
arrears  of  interest  recoverable  in,  252. 

RE-ENTRY, 

conditions  of,  161. 
See  Condition. 

REFUSAL, 

vesting  order  may  be  made  on  trustee's,  to  convey  or  release,  680. 
order,  vesting  right  to  transfer  stock,  may  be  made  on  trustee*«,  662, 
682. 
the  like,  in  case  of  personal  representative,  663,  688. 
by  trustee  to  act,  new  trustee  will  be  appointed,  669. 

REGISTRATION, 
of  judgments,  598. 

in  Middlesex  or  Yorkshire,  576. 
of  writs  of  execution,  618,  626. 
See  Judgment. 

REIMBURSEMENT  OF  TRUSTEES. 

every  trust  instrument  deemed  to  contain  clause  for,  724. 

RELEASE, 

of  wife's  reversionary  chose  in  action  by  husband,  406. 
of  part  of  land  charged  with  rent-charge, 

formerly  released  whole,  714. 

not  so  now,  713. 
of  part  of  land  charged  with  judgment,  does  not  release  whole,  714. 

See  Lease  and  Release. 

REMAINDER, 

when  right  to  shall  be  deemed  to  accrue.   See  Limitation  of  Actions 

and  Suits. 
tenant  in  tail  may,  under  8  &  4  Will.  4,  c.  74,  bar  those  in,  320. 

consent  of  protector  requisite,  338. 

See  Protector— Tenant  in  Tail. 
where  dower  out  of  estate  in,  424. 
descent  of  estate  in,  443. 
contingent,  destruction  of,  640. 

See  Contingent  Remainder. 
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REMEDIES, 

for  dUturbance  of  rigKt  of, 
commont  22. 
public  ways,  67. 
private  way,  84. 
WMter,  100. 
light,!  25. 
in  case  of  pewa,  118. 

RENEWABLE  LEASEHOLDS, 
trusteet  of,  may  renew,  733. 

RENT, 

different  kinda  of,  136. 

remedy  for  recovering  rent-teck  given  by  4  Geo.  2,  c.  28,  a.  5,  ib, 

distress  for  rents,  1 87.  < 

right  of  executors  to  distrain,  138. 

distress  after  the  end  of  the  term,  ib, 
not  in  general  issuable  out  of  incorporeal  herbditaments,  7,  138. 

exceptions  to  the  rule,  ib, 
old  Limitation  Act  as  to,  139. 
provisions  of  3  &  4  Will.  4,  c.  27  as  to,  131  et  seq. 

See  Contents,  v,  vi— Limitation  op  Actions  and  Suits. 

rents  for  which  a  distress  may  be  made,  within  the  statute,  137. 

meaning  of  rent  in  the  statute,  145,  177* 

receipt  of  rent  to  be  deemed  receipt  of  profits,  225. 

non-payment  of  rent  does  not  bar  landlord,  145,  146,  159. 
account  of  mesne  rents,  for  what  time  directed  in  equity,  255. 
arrears  recoverable,  249. 

See  Arrears. 
tenant  in  tail  of,  321. 
right  of  posthumous  heir  to,  446. 
apportionment  of,  in  respect  of  time.    See  Apportionm ert. 

under  4  &  5  Will  4,  c.  22.. 542  et  seq. 

under  83  &  34  Vict.  c.  35  ••555  et  teq. 
apportionment  of,  between  different  parts  of  property,  711. 
apportionment  of  rent-charges,  714. 

becoming  due  after  delivery  of  writ  of  elegit  to  the  sheriff,  570. 
right  of  landlord  to,  in  case  of  execution  under  JS. /a.,  573. 
to  be  reserved  on  leases  under  the  Settled  Estates  Acts,  687,  688. 
liability  of  executor  or  administrator  for  rent  due  from  testator  or 

intestate,  719. 
statutory  protection,  ib» 

RENT-CHARGE, 

what  it  is,  136. 

word  rent  is  used  for  in  8  &  4  Will.  4,  c.  27,  s.  9.  .176. 

apportionment  of,  in  respect  of  time,  555, 

See  Apportionment. 
granted  by  deed,  to  be  registered,  616. 

but  not  when  granted  by  will,  617. 
release  of  part  of  land  charged,  formerly  released  the  whole,  714. 
teetu  under  present  law,  713. 
extinguished  where  owner  of  rent  purchases  part  of  land  charged,  714. 

or  when  part  of  land  is  devised  to  him,  ib, 

tecue  when  part  of  land  descends  to  him,  ib, 
conveyance  on,  liability  of  executor  or  administrator  of  grantee  in 

respect  of,  statutory  protection  against,  720. 
action  of  debt  lies  for  recovery  of.    See  Addenda. 

REPAIR, 

of  public  ways,  Q^ 
of  private  ways,  80. 
of  drains,  103. 
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RESERVATION, 

of  private  way,  72. 

*    lease  should  be  executed  by  lessee,  ib. 
of  minerals  not  to  invalidate  sale  under  power,  742. 

RESIDUARY  DEVISfi, 

remaining  specific,  notwithstanding  Wills  Act,  524.  ^ 

includes  subject  of  lapsed  and  void  devises,  523, 

RESIDUE,  . 

share  of,  time  within  which  to  be  recovered^  236^,  242. 

REVENUE, 

judgment  in  cases  of,  may  be  reversed  withjn  what  time,  234. 

REVERSION.  , 

time  within  which  to  be  recovered,  158,  162. 

See  Limitation  of  Actions  and  Suits. 
barrable  by  tenant  in  tail,  320. 
in  crown  not  to  be  barred,  323. 
no  dower  out  of  estates  in,  424. 
descent  of  estates  in,  443. 

limitation  to  Heirs  of  grantor  formerly  construed  as,  449. 
on  lease  merged,  &c.,  next  estate  to  be  deemed  reversion,  640. 
sale  of,  not  to  be  set  aside  on  mere  ground  of  undervalue,  745. 

REVERSIONARY  INTERESTS, 

in  personalty,  power  conferred  on  married  women  to  dispose  of,  405. 

power  not  to  extend  to  property  comprised  in  settlement,  407. 
in  proceeds  of  real  estate,  may  be  disposed  of  by  married  women,  870. 
interest  recoverable  on  mortgages  of,  252. 

REVERSIONER, 

to  have  new  right  under  3  &  4  Will.  4,  c.  27,  when,  162. 
where  there  are  concurrent  rights,  193. 
how  affected  by  non-payment  of  rent,  145,  159. 
.proceedings  by,  in  case  of  disturbance  of  rights  of  way,  84. 

water,  101. 

light,  125, 128. 

REVIEW, 

bill  of,  within  what  time  allowed,  284. 

REVIVOR, 

when  Statutes  of  Limitation  may  be  pleaded  to  bill  of,  234. 
of  judgment,  lands  bound  by,  237. 

REVOCATION, 

powers  of,  when  exercised  by  will,  528. 
of  licences,  61. 
of  wills,  515. 

See  Revocation  of  Wills. 

REVOCATION  OF  WILLS, 
by  marriage,  514. 

exception  in  case  of  wills  in  execution  of  powers,  t(. 
by  another  will  or  codicil,  515. 

effect  of  words  *'  this  is  my  last  will "  in  wills  of  personal  estate,  ib, 

of  real  estate,  516. 
destruction  of  revoking  instrument,  520. 
by  writing  declaring  an  intention  to  revoke,  516. 
by  destruction  by  testator,  516;  or  by  another  person  by  testator*B 
order,  517. 
animut  revocandi  necessary,  516. 
dependent  relative  revocation,  ib, 
6.  3  H 
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BEVOCATION  OF  VflLhS—amtnmMd. 
by  dettniction  by  testator — ocm/tniiedL 
destruction  under  mistake,  616. 
part  of  will  may  be  revoked  by  tearing,  16. 
effect  of  tearing  off  seal,  ib, 

or  signature,  517. 
effect  of  cancelling,  ih, 

presumption  where  will  in  testator's  custody  cannot  be  found  at 
bis  death,  ih, 
or  is  found  mutilated,  ih, 
duplicate  wills,  ih. 
no  revocation  by  presumption  of  intention  on  ground  of  alteration  in 

circumstances,  515. 
revocation  by  alteration  of  estate,  520. 
revocation  of  codicils,  517* 
revocation  of  wills  by  married  wottan,  518. 

RIPARIAN  PROPRIETORS, 
natural  rights  of,  86. 
acquired  rights  of,  90. 
Set  Water. 

RIVERS, 

what  are  navigable  rivers,  109. 
navigation, 

nature  of  right,  110. 

extinction  of  right,  ih, 

obstructions  to  navigation,  110,  111. 

actions  for  special  damage  in  case  of.  111. 
soil  of  navigable  rivers  vested  in  crown,  112. 
soil  of  rivers  not  navigable,  presumed  to  belong  to  adjoining  owners, 

112,  lis. 
ferries,  lliu 

ROADS, 

part  of  settled  estates  may  be  dedicated  for,  692. 

ROMAN  CATHOLIC, 
patrons,  221. 

ROYALTIES, 

apportionment  of,  in  respect  of  time,  ^49,    Set  56S, 

RULES  AND  ORDERS  UNDER  SETTLED  ESTATES  ACTS, 
may  be  made  by  Lord  Chancellor,  698.    See  705 — 708. 
to  be  laid  before  parliament,  ih, 
power  to  rescind  extended,  703. 

name,  &c.,  and  place  for  service  of  petition  under  acts,  705. 
title  of  petition,  &c.,  ih. 
advertisements,  706. 

time  for  motions  under  sect.  20,  and  service  of  order  thereon,  ib. 
application  for  copy  of  petition,  how  to  be  made,  ih, 
delivery  and  payment  for  copy,  ih, 
petition,  when  heard,  ih, 
court  must  be  satisfied  that  no  previous  application  to  parliament  has 

been  made,  707. 
evidence  as  to  propriety  of  sale,  ih, 

special  directions  under  sect.  S6  obtained  by  summons  ex  partem  ih, 
documents  on  wh^ch  notice  under  sect.  22  is  indorsed,  to  be  specified 

in  order,  ib, 
fees  and  allowances  to  officers  and  solicitors,  ih, 
appointment  of  guardians  under  the  act  and  rules,  ih, 
evidence  to  be  adduced  upon,  708. 

leave  to  make  or  consent  to  application  on  behalf  of  infants,  &c-,  ih, 
directions  of  judge  to  be  obtained  by  summons,  ib. 


Index.  835 

RUSSIA, 

afiSdavits  of  acknowledgment  of  deeds  by  married  women  in,  392. 


S. 

ST.  LEONARDS'  (LORD)  ACTS, 

22  &  28  Vict.  c.  85,  and  23  &  24  Vict,  c  88.. 710  tt  seq.,  726  ei  teq. 
See  Contents,  xi,  xii. 

SALARY, 

interest  on  arrears  of,  258. 

apportionment  of,  in  respect  of  time,  549.    See  555. 

SALE. 

power  to  consent  to,  when  extinguished,  375.     See  338. 

implied  power  of,  given  to  executors,  484  et  seq. 

on  application  of  judgment  creditor  to  whom  land  delivered  in  exe> 

cution,  625. 
of  land,  provisions  of  Trustee  Act  in  case  of  decree  for,  665,  680. 
of  settled  estates  may  be  authorized,  690. 

See  Settled  Estates  Acts. 
under  power,  mistaken  payment  to  tenant  for  life  not  to  avoid,  716. 
by  trustee^  under  statutory  powers,  731  et  seq. 

consent  of  tenant  for  life,  &c.  necessary,  734. 
by  mortgagee  under  statutory  power,  735. 
of  land  or  minerals  separately  may  be  sanctioned  by  court,  743. 

mortgagees  within  act,  ib. 

service  of  petition,  ib. 
under  Partition  Act  when  directed,  746. 
under  power,  reserving  minerals,  not  invalid  on  ground  that  power  did 

not  authorize  reservation,  742. 
of  reversion,  not  to  be  set  aside  on  sole  ground  of  undervalue,  745. 

SATISFACTION, 

on  judgments,  597,  598. 
act  to  amend  practice,  622. 

SATISFIED  TERMS, 

terms  satisfied  and  attendant  on  the  inheritance,  on  81st  December, 
1845,  to  cease,  642. 
cases  where  terms  were  held  not  to  have  ceased,  643. 

and  were  held  to  have  ceased,  644. 
exception  preserving  the  protection  afforded  by  terms,  642. 
nature  of  the  protection,  644. 
terms  becoming  satisfied  and  attendant  on  the  inheritance  after  3lst 

December,  1845,  to  cease,  646. 
presuming  surrender  of  terms,  645. 

SAVINGS'  BANKS, 

deposits  in,  by  married  women  to  be  their  separate  property,  411. 

SCINTILLA  JURIS, 

existence  of,  dispensed  with,  726. 

SCIRE  FACIAS, 

action  on,  within  what  time  to  be  brought,  287. 

SCOTLAND, 

acts  declared  not  to  extend  to, 
Prescription  Act,  28. 
Limitations  of  Actions,  230. 
Mercantile  Law  Amendment  Act,  1856.  .296. 
Act  as  to  Payment  of  Mortgage  Debts,  490,  497. 
Wills  Act,  535. 

Act  for  Amendment  of  Law  of  Real  Property,  641. 
Satisfied  Terms,  646. 

3h2 
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SCOTLAND— cMlMMd. 

acts  (leclurcd  not  to  extend  to — continued, 

Leases  and  Sales  of  Settled  Estates  Act,  705. 
Law  of  Property  and  Trustees  Relief  Amendment,  725.  7^0. 
act  for  apportioning  rents  and  periodical  payments  extends  to,  546,  555. 
wills  made  out  of  kingdom,  when  to  be  admitted  to  confinnation  in, 

588.  • 

persons  domiciled  in,  may  insist  on  an  action  of  declarator  that  he  is 
a  natural -hi  >m  subject,  462. 

SEAMEN, 

wills  of,  512. 

SEARCHES, 

for  judgments,  601,  602. 
other  searches,  602. 
for  crown  debts,  607,  608. 

SEASHORE, 

rights  as  to,  118. 
alluvium,  1 14. 

SECURITIES, 

on  which  trust  moneys  can  be  invested,  725,  728,  729. 

SEISIN, 

meaning  of,  425. 

dower  may  be  claimed  without  husband's  actual,  425. 
what  necessary  to  make  tenant  by  the  curtesy,  432. 
formerly  necessary  in  ancestor,  441. 

effect  of  this  rule  upon  descent  to  half-blood,  455. 
not  now  necessary  in  purchaser,  442. 

See  Descent — Heir. 
effect  of  unity  of,  in  case  of  right  of  way,  81. 

SEIZURE  QUOUSQUE, 
when  lord  can  make,  160. 
when  time  begins  to  run  against  tenant  in  case  of,  157. 

SEPARATE  ESTATE, 
nature  of,  378. 

married  woman's  power  of  disposition  over, 
personalty  settled  to  her  separate  use,  378. 
realty  settled  to  her  separate  use,  369,  878. 

dispensation  with  husband's  concurrence  in  conveyance  of 
legal  estate  in,  898. 
restraint  upon  anticipation  of,  879  et  teq. 

See  Anticifation. 
earnings  of  married  woman  to  be  deemed,  411. 
married  woman's  deposits  in  savings  banks  to  be  deemed,  ib. 
property  in  the  funds,  in  joint  stock  company,  or  in  industrial  society 

to  be  deemed,  upon  application  of  married  woman,  412,  413. 
when  personalty  coming  to  married  woman  to  be  deemed,  414. 
rents  of  real  estate  descending  to  married  woman  to  be  deemed,  td. 
liable  to  satisfy  debts  contracted  before  marriage,  415. 
whether  Statutes  of  Limitation  bar  creditor  proceeding  against,  as  a 

trust  fund,  290.  * 

confers  protectorship,  under  3  &  4  Will.  4,  c  74.. 332. 

SERVICES, 

included  in  term  "rent"  in  Limitation  Act,  131, 137. 

SERVIENT  TENEMENT,  6. 

SET-OFF, 

within  21  Jac.  1,  c.  16.    See  275. 
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SETTLED  ESTATES, 

act  to  facilitate  leases  and  sales  of,  686  et  seq, 
what  are,  686. 
See  Settled  Estates  Act — Rules  and  Orders  under  Settled 
Estates  Acts. 

SEITLED  ESTATES  ACTS (19  &  20  VicL  c.  120;  21  &  22  Vict.  c.  77; 
27  &  28  Vict  c.  45).    See  Contents,  xi. 
what  are  settled  estates  within  the  act,  686. 
leases  may  be  authorized  on  certain  conditions,  687. 
parts  of  estate  may  be  leased,  689. 
leases  may  be  surrendered  or  renewed,  ib, 
preliminary  contracts  may  be  authorized,  ib. 
court  to  direct  who  shall  be  lessor,  ib. 
powers  of  leasing  may  be  vested  in  trustees,  690. 

conditions  requiring  leases  to  be  settled  in  chambers,  or  made 

conformable  with  model  lease,  ib, 
wayleaves,  ib. 
evidence  on  application,  689. 
sales,  and  dedications,  may  be  authorized,  690,  691. 
consideration  may  be  fee-farm  rent,  691. 
minerals  may  be  excepted,  ib. 
how  sales  and  dedications  are  effected,  692. 
evidence  on  application,  707. 
applications  under  the  act,  692  et  seq. 

See  Rules  and  Orders  under  Settled  Estates  Acts. 
who  must  consent, 

applications  and  consents  by  infants  and  lunatics,  699. 
appointment  of  guardians,  707,  708. 
married  women  must  be  examined,  700. 
time  oC  examination,  ib, 
by  whom  to  be  made,  ib. 
married  woman  under  age  may  consent,  701. 
petition  may  be  granted  without  consent,  saving  rights  of  non>con« 

senting  parties,  694. 
no  application  to  be  granted,  where  similar  application  has  been 

rejected  by  parliament,  694,  707. 
title  of  petitions,  &c.,  705. 
name  and  address  of  petitioner  to  be  inserted,  ib, 
hearing  of  petition,  706. 
notice  of  applications  under  the  act,  694. 

advertisements,  706. 
notice  of  exercise  of  statutory  power  to  be  indorsed  on  documents,  695, 

707. 
moneys  arising  from  sales,  application  of,  695. 

trustees  may  be  appointed  to  receive  and  apply,  695,  696. 
how  to  be  invested  in  meantime,  696. 
powers  of  act  may  be  exercised  repeatedly,  but  not  at  all  if  negatived, 

697. 
court  cannot  authorize  act  which  settlor  could  not  have  authorized,  ib, 
acts  in  professed  pursuance  of  act  valid,  t6. 
costs,  how  to  be  raised,  ib,  « 

rules  and  orders,  698,  705  e(  seq. 

tenants  for  life  empowered  to  grant  leases  for  twenty-one  years,  698. 
entails  created  by  statute,  701. 
lords  ef  manors,  rights  of,  saved,  ib, 

« 

SETTLEMENT, 

what  deemed,  within  3  &  4  Will.  4,  c.  74.  .297. 

who  to  be  protector  of,  381. 

protector  of,  may  be  appointed  by  settlor,  835. 
appointment  under  power  in,  how  considered,  306. 
equity  to,  may  be  released  by  married  woman,  405. 
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SETTLEMENT— eoaliiiMcf. 

of  real  and  personal  estate,  may  be  made  by  infants  upon  marriage,  408. 
sanction  of  the  nourt  to  be  obtained  on  petition,  409. 

evidence,  ih. 
whether  court  will  inquire  into  propriety  of  marriage,  i^. 
preparation  of  the  settlement,  410. 
limit  of  age,  ib, 
meaning  of  term  in  Settled  Estates  Act,  686.  702. 

SETTLOR, 

may  appoint  protector  of  settlement,  S55. 
&€  Protector. 

SEVERANCE, 

of  adjoining  tenements, 

implied  grant  of  rights  of  water  upon,  96. 
ofrights  of  light,  122. 
of  trusts, 

on  appointment  of  new  trustees,  670. 

SEWAGE, 

pollution  of  livers  by,  106. 

SEWERS, 

repair  of,  108. 
commissioners  of,  ib. 

SHARES, 

in  public  companies,  may  be  charged  by  judge's  order  within  Trustee 

Act,  1850  ..649. 
liability  on,  where  assets  of  shareholder  distributed  by  his  executo>r  or 

administrator  after  noti<$&,  721. 

SHELLEY'S  CASE, 
rule  in,  448. 

SHERIFF, 

powers  of,  under  writ  of  elegiif  568. 
under  writ  of  fieri  /aetata  571- 
poundage  of,  570. 

SHOP  WINDOW,  * 

erection  obstructing  view  of,  not  restrained,  129. 

SIMPLE  CONTRACT  DEBTS, 
what  are,  481. 

time  within  which  actions  to  recdver  must  be  brought,  265  el  seq. 
actions  within  1  Jac.  1,  c.  16.. 265,  266. 
when  time  begins  to  run  under  the  statute,  267* 
where  running  of  time  is  continuous,  272. 
disabilities,  273. 

acknowledgments.    See  Acknowledgments  under  the  Sta- 
tutes OF  LmiTATIONS. 
in  writing,  274  et  seq, 
by  payment,  283  et  seq. 

See  Limitation  of  Actions  and  Suits. 
trader's  real  estates  made  liable  to  payment  of,  470. 
freehold  and  copyhold  estates  of  all  persons  made  liable  to  payment  of, 

476. 
specialty  debts  when  given  priority  over,  480. 
See  Sfecialty. 

SISTER, 

descent  from,  to  be  traced  through  parent,  457. 

SOCIETY, 

property  of  married  woman  in,  may  be  registered  as  separate,  413. 
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SOIL, 

of  highways,  ownership  of,  68  tt  teq, 
of  riven  navigable,  112. 

not  navigable,  112,  I  IS. 

SOLDIERS, 
wills  of,  512. 

SOLICITOR, 

purchase  by,  within  what  time  set  aside,  203. 

when  action  for  money  received  by,  barred  in  six  years,  266. 

lien  of,  for  costs,  allowed  where  costs  barred,  267. 

lien  of,  for  costs  on  recovered  fund,  held  entitled  to  priority  over  judg- 
ment creditor  of  client  who  had  obtained  charging  order  and  stop 
order,  585. 

registration  of  appointment  of,  as  commissioner  for  taking  acknowledg- 
ments, 885. 

liable  to  punishment  for  fraudulently  concealing  deeds,  717. 

SOVEREIGN, 
will  of,  501. 
See  Crown. 

SPECIAL  CASE, 

may  be  registered  as  lis  pendens,  604. 

SPECIAL  CONDITIONS, 

«ale  may  be  made  by  trustees  subject  to,  782. 

SPECIALTY, 

debt  by,  what  is,  259,  482. 

time  within  which  action  on,  must  be  brought,  258  ei  seq. 

See  Limitation  op  Actions  and  Suits. 
devises  to  be  void  against  creditors  by,  464. 

devisees  are  liable  under  11  Geo.  4  &  I  Will.  4,  c.  47»  to  testator's 
debts  by,  465. 
but  the  debts  are  not  charged  on  the  land  by  that  statute,  468. 
debts  by,  paid  before  simple  contract  debts  out  of  legal  assets  in  the 
case  of  persons  dying  before  1870.  .480. 
in  the  case  of  persons  dying  in  or  after  1870,  debts  by  specialty 
and  simple  contract  paid  pari  pattUf  ib, 
may  be  taken  in  execution,  571. 

SPECIFIC  PERFORMANCE, 

provisions  of  Trustee  Act  in  case  of  decree  for,  666, 

STALLAGE, 

prescriptive  right  to,  35. 

STAMP  DUTY, 

acknowledgment  of  debt  exempted  from,  278. 

on  deeds  of  release,  629. 

on  deeds  of  grant,  632. 

on  orders  under  the  Trustee  Acts,  685. 

none  payable  on  affidavits  of  married  woman's  acknowledgment,  753. 

STATUTE, 

prescription  or  custom  cannot  be  alleged  against,  87- 

STATUTES  CITED.    See  Table  of  Statutes,  ante,  p.  IviL 

STATUTES  REPEALED, 

11  Hen.  7,  c.  20  (Alienation  by  Wife),  322. 
32  Hen.  8,  c.  1  (Wills),  498. 

c.  28  (Leases),  699. 


¥^' 
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STATUTES  REPEALED-coii/imiri/. 

54  &  85  Hen.  8,  c.  5  (Wills),  498. 

29  Car.  2,  c.  S,  as.  S/6,  12,  19-22  (WillsX  499. 

4  &  5  Anne,  c.  16,  s.  14  (Wills),  t6. 

14  Geo.  2,'  c  20,  s.  9  (Common  RecoTeries),  ih, 

25  Geo.  2,  c.  6  (Witnesses  to  Wills),  th, 

29  Geo.  2,  c.  81  (Surrender  of  Leases  by  Wife),  376. 

89  &  40  Geo.  8,  c  56  (Entailed  Monev),  364. 

47  Geo.  8.  sess.  2,  c.  74  (Traders*  DebU),  468. 

55  Gea  8,  c.  192  (Copyholds),  499. 

6  Geo.  4,  c.  16,  s.  65  (Bankrupts'  Estate  Tail),  854. 

7  Geo.  4,  c.  45  (Entailed  Money),  864. 

2  &  8  Will.  4,  c.  89,  8.  10  (Writs  to  save  operation  of  Statute  of  Limi- 
uUons),  288. 

STXTUTORY  PCTWERS, 

mode  in  which  they  must  be  exercised^  108. 

STOCK, 

in  funds  or  public  companies  may  be  chared  by  judge*s  order,  580. 

Sftf  Charoino 'Order. 
orders  vesting^,  ri^htto  transfer,  652,  661. 

Set  Trusteb  Acts. 

STOP  ORDER, 

on  fund  in  Court  of  Chancery  may  be  obtained  by  creditor  who  has  got 
chaining  order,  583,  584. 

SUBTERRANEAN  WATER, 
righu  as  to,  88,  91. 
Stt  Water. 

SUMMONS, 

renewal  of  writ  of,  to  save  Statute  of  Limitations,  233. 

in  county  court  to  save  Statute  of  Limitations,  285. 

writ  for  dower  to  be  commenced  by,  225. 

in  lieu  of  quare  imped  it,  ib. 

special  directions  under  Settled  Estates  Act  to  be  obtained  by,  707, 

708. 
appointment  of^ardians  to  be  obtained  upon,  707. 
bow  to  b^  entitled  in  applications  for  advice  of  court,  722. 

SURRENDER, 

required  to  be  by  deed,  632.    . 

by  operation  of  law,  what^636. 

not  presumed,  when,  645. 

of  leases,  may  be  made  under  Settled  Estates  Act,  689. 

by  married  woman,  376. 

SURVIVOR, 

powers  of  appointment  given  to  survivor  of  several,  501,  528. 

SURVIVORSHIP, 

presumption  of,  190. 

T. 

TACKING, 

mortgagee  of  freeholds  or  copyholds  may  tack  his  simple  contract  debt 

as  against  the  heir,  252,  477. 
in  the  case  of  redemption  by  tenant  by  elegit,  626. 

TENANCY  AT  WILL, 

nature  of,  167. 
creation  of,  ib. 
determination  of,  168. 


^^ 


T|P*-    '"'^ .  *        *       «v/   *      *•   ^.  "  \  •«.     % 


Jndex.  841 

TENANCY  AT  YUhL— continued. 

provision  of  S  &  4  Will.  4,  c.  27,  as  to,  164; 
whether  mortgagor  in  possession  is,  169.  '  ' 
whether  ceitui  que.iriut  in  possession  is,  170.      . 

TENANCY  FROM  YEAR  TO  YEAR. 
creation  of,  173. 

determination  of,  by  notice  to  quit,  174. 
provision  of  3  &  4  Will.  4,  c.  27,  as  to,  171. 

TENANT  FOR  LIFE, 

effect  of  disentailing  deed  executed'by,  320. 

apportionment  between  remainderman  and, -55^    See  258., 

may  grant  leases  for  twenty-one  years,  698. 

mistaken  payment  to,  not  to  avoid  sale  under  power,  716. 

consent  of,  required  to  sale  under  23  &  24  Vicft  c.  145.  .734.  / 

encumbrances  not  to  affect  powers  of,  701,  741. 

TENANT  FOR  YEARS, 

acquisition  of  easement  by  one  tenant  as  against  another  tenant  under 
same  landlord,  11,  17. 
See  Landlord  and  Tenant. 
acquisition  of  right  tt>  light  by,  16,  121. 

TENANT  IN  TAIL, 

provisions  in  3  &  4  Will.  4,  c.  27,  as  to,  195  et  teq. 

issue  in  tail  when  barred,  146. 

remaindermen  when  barred,  1^5. 

possession  under  defective  conveyance  by,  196. 
provisions  in  3  &  4  Will.  4,  c.  74,  as  to,  320  et  teq, 
meaning  of  term  in  statute,  298. 
power  of  disposition  given  to,  820. 

how  to  be  exercised  by  tenants  in  tail  ex  provisione  virif  321. 

not  exercisable  where  reversion  is  in  the  crown,  322. 

or  alienation  is  restrained  by  act  of  parliament,  323,  324. 

nor  by  tenants  in  tail  after  possibility  of  issue  extinct,  ib. 

nor  by  inheritable  issue,  so  as  to  bar  their  expectant  interests,  325. 

consent  of  protector  required  to  bar  remainders,  338. 
iS^« 'Protector. 
power  to  enlarge  base  fees,  324. 

consent  of  protector  necessary,  339. 
See  Protector. 

base  fee,  when  united  with  immediate  reyersion,  to  be  enlarged, 
not  merged,  342.  '      ^ 

mortgages  by,  or  dispositions  for  limited  purpose,  380. 
voidable  estates  created  by,  to  be  confirmed,  when,  340. 
mode  in  which  disposition  is  to  be  effected,  343. 

no  particular  form  of  disentailing  deed  necessary,  344. 

deed  to  be  inrolled,'845.  367. 
fees  on  inrolment,  368. 
of  copyholds, 

consent  of  protector,  how  to  be  given,  851. 

equitable  estates  tail  in,  how  barred,  352. 

inrolment  dispensed  with,  353. 

belonging  to  bankrupt,  361. 
bankrupt,  354  ei  teq. 

See  Bankrupt. 
money  to  be  laid  out  in  lands  to  be  entailed,  364  et  teq» 

See  Entailed  Money. 
after  possibility  of  issue  extinct,  323. 

to  be  deemed  tenant  for  life  under  Settled  Estates  Acts,  686. 
ordered  to  execute  disentailing  deed,  to  give  effect  to  judgment,  577. 
See  569. 

on  conveyance  on  sale  to  pay  debts,  472.    See  653. 
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TENANT  IN  TAIL— cMlMawil. 

applications  under  Settled  Estates  Acts,  when  to  be  made  by,  693. 
of  the  gift  of  the  crown,  822.    Se§  701. 

Seg  Fines— >Protector—>Rbcoveries. 

TENANT  TO  THE  PRJECIPB, 
requisites  to  make,  814. 

mischiefs  arising  from  necessity  of  freehold  being  in,  304. 
to  be  protector  of  settlement,  when,  884. 

TENANTS  IN  COMMON, 

possession  of  one  not  to  be  deemed  the  possesnon  of  others,  180. 
old  role  that  possession  of  one  was  the  possession  of  all,  181. 
remedy  by  one,  to  recover  share  of  rent,  182. 
action  of  account  by,  ifr. 

TERMS, 

satisfied,  642. 

See  Satisfied  Terms. 
for  years,  bar  of  dower  by,  418^  422. 

See  Dower. 

TIMBER, 

dower  out  of,  419. 

sale  of,  may  be  authorized  by  Court  of  Chancery,  691. 
felling  of,  not  to  be  authorized  by  leases  under  the  act,  688. 
action  of  waste  for  cutting,  within  what  time  to  be  brought,  199. 

TITHE  RENT-CHARGE, 

whether  within  8  &  4  Will.  4,  c.  27..  138. 

arrears  recoverable,  250. 

apportionment  of,  in  respect  of  time,  645,  857. 

TITHES, 

act  determining  effect  of  time,  in  claims  of  modus  or  exemption  from, 

188 
how  far  within  8  &  4  Will.  4,  c.  27..  183. 
belonging  to  spiritual  corporations  not  within  the  act,  ib. 
arrears  recoverable,  250. 
lease  may  be  made  of,  139. 
apportionment  of,  in  respect  of  time,  555,  557. 
apportionment  of  composition  for,  544. 
juagment  to  operate  as  charge  on,  574.    See  577* 

TITLE 

extinction  of,  by  3  &  4  Will.  4,  c.  27.  .224. 
extinguished,  cannot  be  revived,  224.     See  214. 
depending  on  statute  will  be  forced  on  purchaser,  224. 
purchaser  entitled  to  sixty  years*,  191. 

TITLE-DEEDS, 

may  be  called  for  by  mortgagee  exercising  statutory  powers  of  sale,  786. 

TOLLS, 

what,  36. 

difference  between  traverse  and  thorough,  ib. 

how  claimed,  ib. 

how  recovered,  ib. 

may  be  included  in  word  stallage  in  grant,  35. 

turnpike  tolls  not  within  new  Limitation  Act,  132. 

what  arrears  of  interest  may  be  recovered  on  mortgage  of,  251. 

TRADER, 

real  estate  made  liable  to  simply  contract  debt  of,  470. 

TROVER, 

when  time  runs  in  actions  of,  268. 
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TRUST, 
^*  express  trust  of  land  or  rent,  time  does  not  run  until  conveyance  to 

purchaser,  201. 

who  are  express  trustees,  202. 

case  where  trustee  is  in  possession,  205. 

where  cestui  que  trust  is  in  possession,  153,  158,  170,  206. 

where  stranger  in  possession  time  bars  both  trustee  and  cestui  que 
trust,  207. 

where  trustee  conveys  for  value,  ih, 
possession  of  trustee  during  infancy,  186,  255. 
account  of  rents  directed  in  case  of  express,  255. 
express  trusts  for  charities,  208,  255. 
express  trust  of  land  to  secure  payment  of  money,  205. 
effect  of  such  express  trust  to  secure — 

charges,  203,  241,  254. 

legacies  and  annuities,  204,  205,  243,  254. 

mortgage  debts,  205,  254. 

debts,  203,  238,  290. 
where  trustee  is  executor,  effect  o/  payment  by,  in  keeping  debt  alive 

against  assets,  288. 
effect  of,  in  case  of  specialty  or  simple  contract  debts,  2^9,  290. 
breach  of,  nature  of  debt,  481. 

lapse  of  time  no  bar  to  an  account,  290. 

enforced  against  assets  of  deceased  trustee,  267* 

acquiescence  in,  211,  291. 
interest,  computation  of,  between  trustee  and  cestui  que  trust,  257. 
to  pay  debts  or  legacies,  effect  off  on  purchaser's  obligation  to  see  to  the 

application  of  purchase -money  under  old  law,  489. 
constructive,  effect  under  the  Statutes  of  Limitation,  202,  289. 

within  the  Trustee  Act,  1850.  .649. 
for  separate  use  of  married  woman.    See  Separate  Estate. 

TRUST  ESTATES, 

liable  to  execution,  569. 
See  Cestui  que  Trust — Equitable  Estates — Trust — Trustee. 

TRUSTEE, 

limitation  of  time  between  cestui  que  trust  and,  201. 

See  Limitation  of  Actions  and  Suits. 

possession  of  cestui  que  trust  not  adverse  to,  1 53. 

cestui  que  trust  not  to  be  deemed  tenant  at  will  of,  164. 
construction  of  last  provision,  171. 
not  to  be  protector  of  a  settlement  made  before  3 1st  December,  1833.  .333. 

except  under  a  settlement  made  before  the  passing  of  the  act  (28th 
August,  1833)..  335. 

protector  not  to  be  deemed  a,  353. 

of  an  executory  settlement  may  appoint  protector,  336. 
interest  allowed  between  cestui  que  trust  and,  257. 
married  woman  refusing  to  acknowledge  may  be  declared,  884. 
construction  of  devise  to,  531. 

may  advance  money  on  real  securities  in  Ireland,  when,  558. 
provisions  in  Trustee  Act,  1850,  as  to,  647  et  seq. 

See  Trustee  Acts — New  Trustees. 
provisions  in  22  &  23  Vict  c.  35,  as  to,  718  et  seq, 
making  payments  under  powers  of  attorney  indemnified,  718. 
may  apply  to  court  for  aavice,  721. 

See  Advice  op  Court. 
investments  by,  724,  725,  728. 
for  sale,  statutory  powers  conferred  on,  731  et  teq, 
may  sell  in  lots,  731. 

by  auction  or  by  private  contract,  ib, 

may  insert  special  conditions,  732. 

may  buy  in,  ib, 

may  convey,  ib. 
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TRUSTEE- cMlliiMtf. 

power  may  be  negatived,  785. 

of  renewable  leaseholds  may  renew,  738. 

power  of,  to  apply  income  of  in&nts*  property  for  their  maintenance, 

738. 
statutory  power  to  appoint  new,  739. 
receipts  to  be  discharges,  740. 

TRUSTEE  ACTS,  1850  and  1852  (18  &  14  Vict  c.  60;    15  &  16  VicC 
c.  55).    See  Contents,  x. 
absence  of  trustee,  decree  may  be  made  in,  677. 
application  under,  672  et  teq. 
Bank  of  England  to  comply  with  orders,  683. 
cause,  order  may  be  made  in,  674. 
charities,  jurisdiction  under,  as  to  trustees  of,  675. 
chose  in  action,  eflect  of  order  vesting,  664. 
co-heiress  out  of  jurisdiction,  654. 
colonies,  acts  extend  to  property  in,  679. 
constructive  trustee,  within  the  act,  649. 
contingent  right,  meaning  of,  in  acts,  648. 

of  trustees  or  mortgagees  in  land  may  be  released,  651,  653,  655, 
657. 
convey,  meaning  of,  in  act,  648. 

power  to  appoint  person  to,  659. 
conveyance,  meaninf?  of,  in  act,  648. 
copyholds,  order  vesting  without  consent  of  lord,  665. 

with  consent,  ib, 

order  appointing  perton  to  convey.  ^S. 
costs,  when  mortgagee  or  his  heir  is  lunatic,  651. 

when  trustee  is,  ib. 

of  proceedings  under  acts  generally,  677,  678. 
creditor  may  apply  for  vesting  order,  673. 
crown,  acts  extended  to  private  property  of,  679. 
death  of  trustee  without  heir,  656. 

of  trustee  unprovable,  661. 
deceased  person,  vesting  orders  as  to  stock  standing  in  name  of,  652, 

663. 
decrees  of  courts  of  equity,  application  of  powers  of  acts  to,  665,  666, 

680. 
devisee,  meaning  of,  in  act,  649. 

of  trustee  unknown,  vesting  order  in  case  of,  656. 

a  trustee  within  acts,  after  order  for  sale,  665. 
Durham,  lands  in,  660. 

escheat  of  property  vested  in  trustee  or  mortgagee,  675,  676. 
executrix,  husband  of,  out  of  jurisdiction,  a  trustee,  661. 
foreclosure,  application  of  powers  of  act  to  decree  for,  666,  667. 
heir  of  mortgagee  or  vendor  an  infant,  653. 

out  of  the  jurisdiction,  declared  a  trustee,  654. 
husband  of  executrix  out  of  jurisdiction  a  trustee,  661. 
infant,  vesting  order  where  trustee  or  mortgagee  of  land  is,  652. 

or  of  stock,  681. 

case  where  heir  of  mortgagee  or  of  vendor  is,  653. 

tenant  in  tail,  ib. 

money  of,  to  be  paid  into  court,  676. 
interpretation  of  terms,  647. 

jurisdiction,  vesting  order  where  trustee  or  mortgagee  of  land  is  out  of, 
654,  655^ 

or  of  stock,  661. 
Lancaster,  lands  in,  660. 
lunacy,  practice  on  applications  under  the  act  in,  650. 

commission  may  be  directed,  678. 
lunatic,  meaning  of,  in  act,  649. 

vesting  order  where  trustee  or  mortgagee  of  land  is^  650. 
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TBUSTEE  ACTS,  18S0  akd  l8S2-c«iili«utd. 
I  una  li  c — ccml  inued. 

orDficock.GSl. 

caae  of  infant  trustee,  who  ia,  6£0. 

trustee  of  unsound  mind,  not  found,  6G1. 
moflgage,  meaning  of,  in  act,  6*9. 
mortgagee,  vesting  order  after  death  ot,  Rbere  mortgage  money  paid, 

6S8. 
mortgagor  abeconding,  declared  a  trustee,  65i. 
new  trUBlees,  power  to  appoint,  687. 

See  NEwTauaTEEB. 
order  vesting  right  to  transfer  stock  or  chose  in  action,  effect  of,  GG3. 

vesting  copyhold  lands,  effect  of,  6G4. 

to  be  evidence,  674. 
partition  suit,  application  of  powers  of  act  to  decree  in,  606,  748. 
purchaser,  under  decree,  may  apply  for  vesting  order,  673. 
refusal,  by  trustee  to  convey  land,  vesting  order  in  case  of,  GSO. 

or  transfer  slock,  662,  663,  682,  683. 
sale,  appticalion  of  acts  in  case  of  decree  for,  665. 
service,  in  case  of  lunacy,  651. 

of  infancy,  653. 

in  case  of  deceased  mortgagor,  659. 

in  case  of  recusant  trustee,  662,  681. 
tole  trustee,  meaning  of,  661. 

specific  performance,  application  of  acts  in  case  of  decree  for,  660. 
stamp  duty  on  orders  under,  685. 
Block,  meaning  of,  in  act,  647. 

vesting  orders  as  to,  form  of,  652,  661. 

order  vesting,  in  person  absolutely  entitled,  662. 

direction  as  to  exercise  of  right  lo  transfer,  667. 
Bait  may  be  directed,  678. 

surviving  trustee,  vesting  order  in  case  of  uncertainty  as  to,  656. 
tenant  in  tail,  vesting  order  in  case  of  inbnt,  6d3. 
trust,  meaning  of,  in  act,  618. 

unborn  iruslee,  contingent  right  of,  may  be  released,  857. 

commission  may  be  directed,  678. 
jurisdiction  in  case  of,  not  found  lunatic,  651. 
vesting  order, 

form  of  order  vesting  land,  652,  655.  67 1. 
form  of  order  vesting  Block,  652,  661. 
effect  of  order,  663,664. 
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UNITY  OF  OWNERSHIP, 

effect  of,  in  cue  of  cUinw  to  right  of, 
common,  62. 
way,  81. 
water,  100. 
light,  124. 
when  to  be  specially  pleaded,  24. 

UNIVERSITIES, 

right  of  presentation,  where  patron  Roman  Catholiei  221. 

UNSOUND  MIND, 

meaning  of  term  in  Trustee  Act,  649. 

property  Tested  in  person  of,  jurisdiction  under  Truatee  Act,  651, 
money  belonging  to  person  of,  may  be  paid  into  court,  676. 
commission  may  be  directed  respecting  person  of,  678. 
See  Trustee  Acts. 

USE  OF  WATER, 

right  to,  86,  97. 
See  Water. 


USER, 

of  ways,  extent  of  right,  79,  80. 
of  water,  extent  of  right,  97,  98. 


USES  TO  BAR  DOWER, 
formerly  used,  422. 

will  not  deprive  of  her  dower  a  woman  married  since  the  paasing  of 
Dower  Act,  ib. 


V. 

VAULT, 

licence  to  make,  an  easement,  7. 

prescription  for  right  of  burial  in  particular,  120. 

VENDOR, 

fraudulent  concealment  of  deeds  by,  a  misdemeanor,  717.'^ 
apportionment  between  purchaser  and,  6bQ, 

VENDOR  AND  PURCHASER, 

apportionment  of  rents  between,  5b^, 

costs  of  proceedings  under  Trustee  Act,  how  borne  by,  678. 

VENDOR'S  LIEN, 
nature  of,  289. 
when  lost,  ih, 
when  not  lost,  ih, 
against  whom  it  prevails,  240. 
is  assignable,  ib, 

in  the  case  of  sales  to  a  railway  company,  ih, 
at  common  law,  ib. 

money  secured  by,  within  what  time  to  be  recovered,  236. 
whether  a  charge  by  way  of  mortgage,  within  Locke  King's  Act,  491, 
497. 

VESTING  ORDER, 

remainders  after  estate  tail  may  be  barred  by,  339. 
See  Trustee  Acts. 

VOIDABLE  ESTATES, 

created  by  tenant  in  tail,  when  confirmed,  340. 
by  bankrupt,  355.    See  359. 
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VOTE, 

right  to,  in  respect  to  pews,  118* 

W. 

WAIVER, 

of  breaches  of  covenant  and  conditions  restricted,  726. 

WARRANT  OF  ATTORNEY, 

attestation  of,  563  et  seq. 

attorney  cannot  act  for  both  parties,  564. 

form  of  attestation,  565, 

application  to  set  aside  the  warrant,  566, 

cases  not  within  the  act,  ib. 
filing  of,  667. 

WARRANTY,  ' 

what  is,  229. 

not  to  bar  right  of  entry,  228. 
estate  tail  not  barrable  by,  319. 

WASTE, 

adjoining  highway  presumed  to  belong  to  adjoining  owner,  69. 

of  manor  presumed  to  belong  to  lord,  48. 

encroachments  from,  by  tenant,  presumed  to  belong  to  landlord,  ib. 

adverse  possession  in  case  of  encroachments  from,  before  3  &  4  Will.  4, 

c.  27..  152. 
when  time  runs  in  case  of  acts  of,  199. 

WATER, 

nature  of  rights  with  regard  to,  86  ei  seq. 

ground  and  origin  of  law  governing  natural  streams,  86. 

natural  rights  of  riparian  proprietor, 

to  use  and  flow  of  water  in  natural  streams,  86,  97. 
appropriation  not  necessary,  37. 
subterranean  stream, 

natural  right  to  use  and  flow  where  course  defined,  88. 
where  course  undefined,  there  is  no  natural  right  to  use 
and  flow,  t^. 
nor  can  such  right  be  acquired  by  prescription,  91. 
natural  right  to  divert  flood  water,  90. 
natural  right  to  purity  of  natural  stream,  ib, 
alienation  of  natural  rights,  ib. 
acquired  rights  with  regard  to  water  in  natural  streams, 

right  to  use  and  flow,  beyond  the  natural  right,  may  be  acquired  by 
prescription,  ib. 
no  right  to  use  and  flow  of  subterranean  water  in  undefined 
course  can  be  acquired  by  prescription,  91. 
but  may  by  express  grant,  ib, 
prescriptive  right  to  divert  water,  ib, 

pollute,  ib. 

discharge  water  upon  adjoining  land,  92. 
artificial  watercourses, 

of  permanent  character,  prescriptive  right  may  be  acquired  in,  93. 
of  temporary  character, 

no  right  to  use  and  flow  can  be  acquired  by  prescription 
against  creator  of  stream,  ib, 
nor  against  superior  proprietor,  94. 
right  to  purity  in  artificial  watercourse,  ib. 
modes  in  which  rights  with  regard  to  water  are  acquired,  95. 
prescription  at  common  law,  ib.    See  91. 
presumption  of  grant,  ib, 
prescription  under  the  statute,  6  et  seq. 
See  Prescription  Act. 


848  Indejc. 
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modes  in  which  rightt  with  regard  to  water  are  acquired — eontimued, 
express  grant,  95,  96.    &e  57,  90. 
implied  grant,  96,  97. 
licence,  97. 
custom,  ib, 
extent  nnd  mode  of  enjoyment, 

of  right  to  use  and  flow  of  water,  97. 
irrigation,  ib. 

extent  of  right  to  pollute,  98. 
alteration  in  mode  of  ei^oyment,  99. 
extinction  of  rights  with  regard  to  water, 
by  alteration,  99. 
by  abandonment,  16. 
none  by  unity  of  ownership,  100. 
remedies  for  disturbance  of  rights  with  regard  to  water, 
by  abatement,  100. 
by  indictment,  ib, 
by  action  at  law,  ift. 

proof  of  actual  damage  not  necessary,  ib, 

action  by  reversioner,  101. 

action  for  continuance  of  nuisance,  ib, 

for  pollution,  102. 

for  non-repair  of  drains,  103. 

for  damage  occasioned  by  escape  of  water,  ib, 
by  suit  in  equity, 

for  obstruction,  104. 

for  diversion,  105. 

for  pollution,  ib, 

general  grounds  on  which  equity  will  interfere,  ib. 

actual  injury  not  necessary,  ib. 

previous  pollution  no  justification,  106. 

pollution  by  sewage  of  towns,  ib, 

injury  must  be  substantial,  ib, 

acquiescence  and  delay  in  case  of  pollution,  ib, 
where  plaintiff's  legal  right  denied,  parties  formerly  sent  to  law, 
ib. 

now  court  of  equity  must  decide  every  question  of  law  or  fact 
incident  to  relief  sought,  ib, 
mandatory  injunction  on  interlocutory  application,  107. 
laches  and  acquiescence,  ib, 
damages  may  be  awarded  by  court  of  equity,  ib, 
relief  in  equity  as  to  rights  arising  by  contract,  t6. 
statutory  powers  with  regard  to  water,  108. 
companies,  cases  as  to,  ib, 
waterworks  companies,  109. 

See  River — Prescription  Act. 

WATERCJOURSE, 

within  sect.  2  of  Prescription  Act,  8. 
See  Water. 

WATERWORKS  COMPANIES,  109.- 

WAY,  PRIVATE  RIGHTS  OF, 

diflerent  kinds  of  ways,  71. 
public  and  private  ways  may  co- exist,  ib. 
express  reservation  of  private  way,  72. 
express  grant  of  private  way,  ib. 

construction  of  express  grants,  78,  79. 

what  words  will  pass  ways  which  existed  before  unity  of  seisin,  78. 

and  ways  which  did  not  exist  before  such  unity,  74. 
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WAY,  PRIVATE  RIGHTS  OF --continued. 
implied  grant  of  private  way,  74,  75. 

ways  of  necessity,  implied  grant  of,  75. 
instances  of,  t6. 
nature  of,  76. 
duration  of,  ib, 
presumption  of  grant  of  private  way  after  twenty  years*  user,  77. 
prescription  for  private  way  at  common  law,  ib, 
under  statute,  9. 
See  Prbscription  Act* 
claim  by  custom,  78. 

or  under  an  inclosure  act,  ib. 
mode  of  user  of  private  way,  79,  80. 
repair  of  way,  80. 

liability  for  negligence,  81. 
extinction  of  private  way, 
by  unity  of  seisin,  ib, 
by  abandonment,  ib, 
by  alteration  of  dominant  tenement,  82* 
by  stopping  under  Inclosure  Acts,  83. 
remedies  for  disturbance  of  private  ways, 
by  action  at  law,  84. 

action  by  reversioner,  ib. 
pleading,  ib, 
by  suit  in  equity,  85. 

WAY,  PUBLIC  RIGHTS  OF, 
highways,  nature  of,  62. 
evidence  of  reputation  as  to,  63. 
dedication  of  ways  to  public, 

presumption  of,  63,  64. 

acts  of  tenants  not  bindine,  64. 

may  be  dedication  for  limited  purpose,  65» 

but  not  for  limited  time,  ib. 

assent  of  parish  not  requisite,  66, 
repair  of  public  ways,  ib, 
extinction  of  public  ways,  ib. 
remedy  for  disturbance  of  public  ways, 

by  indictment,  67. 

by  action  at  law,  ib. 

by  suit  in  equity,  68. 
See  Highways. 

WAYLEAVES, 

leases  of,  may  be  granted  under  Settled  Estates  Act,  687*    See  690. 

WELL, 

right  to  draw  water  from,  an  easement,  3,  7. 
rights  of  owner  of,  as  to  subterranean  water,  88,  89. 
punishment  for  injuring  water  of,  103. 

WELSH  MORTGAGES, 
nature  of,  217. 

WIDOW, 

dower  of,  417  et  teq. 

See  DowEB* 
when  put  to  her  election,  426, 429. 

,  See  Dower. 
whVre  barred  of  distributive  share  in  husband's  personalty,  421. 
freebench  of,  427* 

WILL, 

acknowledgment  of  signature  by  testator,  506. 
See  Execution  of  Wills. 
8.  3  I 
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W I L  L — ecmtimied, 

ftlient  may  dispose  of  penonilty  by  will,  MO. 

and  also  of  realty,  601 » 
alterations  in, 

must  be  executed  as  a  ?nll,  618. 

form  of  probate,  where  not  so  executed,  519. 

erasures  superinduced  by  other  writing,  618. 

alterations  in  wills  of  personalty  presumed  to  have  been  made 
after  execution,  ib, 
no  such  presumption  as  to  wills  of  realty,  ihm 
attestation  of,  607* 

8t€  Attestation  op  Wills* 
amtre  vie,  estates  pur,  disposition  of,  by  will,  600. 

to  be  assets,  60S. 
blanks  at  foot  of,  637. 
cancellation  of,  617. 
codicil.    See  Codicil. 

construction  of.    See  Construction  op  Wills* 
contingent  interest  may  be  disposed  of  by,  601. 
copyholds, 

may  be  disposed  of  by  will,  600. 

estate  remains  in  heir  until  admittance  of  deviaee,  601. 

fees  and  fines  payable  by  devisees,  602. 

wills  to  be  entered  on  court  rolls,  ib, 
creditor  of  testator  may  be  a  witness  to  will,  614. 
destruction,  616,  617* 

See  Revocation  op  Wills. 
devisable  interest  in  land,  person  in  possession  without  other  title  has, 

223,  601. 
die  without  issue.    See  Construction  op  Wills. 
domicile, 

law  of,  govern  wills  of  personalty,  600. 

will  valid  according  to  law  of  domicile  is  good  execution  of  power, 
611. 

change  of  domicile  not  to  invalidate  will,  639. 

conventions  as  to  domicile,  640,  641. 
dower  may  be  barred  by  husband's  testamentary  disposition,  426- 

or  by  declaration  in  husband's  will,  428. 

or  by  devise  to  widow  of  real  estate  out  of  which  she  was  dowable, 
ib. 
duplicate  will,  destruction  of  one  part  revokes  the  other,  617. 
entry,  rights  of,  may  be  disposed  of  by,  600. 
erasures  in,  618. 
estate  tail,  devise  of,  shall  not  lapse,  where  issue  inheritable  under  the 

entail  is  living  at  testator's  death,  532. 
execution.    See  Execution  op  Wills. 
executor,  may  be  witness  to,  614. 
executory  interest  may  be  disposed  of  by,  601. 
fee,  passes  by  devise  without  words  of  limitation,  629. 
fines  payable  by  devisees  of  copyholds,  602. 
form  in  which  wills  may  be  executed,  638. 
general  devise.    See  Construction  op  Wills. 
heir,  devise  to, 

heir  now  takes  as  devisee,  448. 
old  law,  447. 

devise  of  gavelkind  lands  to  heir  as  persona  detigntUa,  446. 
incorporation  of  unattested  papers  in,  610. 
infant,  will  made  by,  603. 
interlineations  in,  518. 

invalid  wills  may  be  rendered  valid  by  subsequent  instrument  duly  exe- 
cuted, 509. 
lapse,  532,  633. 

See  Construction  op  Wills. 
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W I LL — continued, 

mariners,  wills  of,  512. 
marriage, 

revokes  will,  514. 

exception  in  the  case  of  wills  iu  exercise  of  power,  i6. 
married  woman, 

testamentary  status  before  Wills  Act,  504. 
preserved  by  act,  ib. 

effect  of  sect.  24  on  will  of  married  woman,  ih. 

general  gift  in  married  woman's  will  passes  property  over  which 
she  has  only  testamentary  power,  ih. 

will  of  married  woman  in  exercise  of  power  which  never  arises, 
505. 

function  of  Probate  Court,  ih. 

form  of  probate,  ih, 
mistake  in  destruction  of  will,  516. 
obliterations  in,  518,  519. 
period  from  which  will  speaks,  521. 

Ste  Construction  of  Wills* 
personal  estate,  wills  of,  governed  by  hx  domicilii,  500. 
power  of  appointment, 

will  in  exercise  of,  to  be  executed  like  other  wills,  511. 

power  to  appoint  by  writing  under  hand  and  seal,  not  well  exer- 
cised by  instrument,  valid  as  will,  but  not  sealed,  ib. 

when  exercised  by  general  gift  in  will,  525. 
See  Construction  op  Wills. 
presence  of  testator,  execution  to  be  attested  in,  508. 

See  Attestation  op  Wills. 
presumption,  as  to  due  execution  of,  509. 

as  to  time  of  alterations  in  wills  of  personalty,  518« 

where  will  in  testator's  custody  cannot  be  found  at  his  death,  517. 
or  is  found  mutilated,  ih. 

DO  will  to  be  revoked  by  presumption  of  an  intention,  515. 
probate, 

form  of,  in  case  of  married  woman's  will,  505. 

where  alterations  are  not  properly  executed,  519. 
property  disposable  by,  499—501. 
publication  not  requisite,  513. 
real  estate,  will  of,  ffoverned  by  lex  loci,  500. 
re-execution  of  will  by  codicil,  534. 
republication,  of  no  effect,  ib.  • 

residuary  devise.    See  Construction  of  Wills. 
revival  of,  519,520. 

revocation  of.'  See  Revocation  of  Wills. 
seaman,  will  of,  512,  518« 
signature*  505. 

See  Execution  of  Wills. 
soldier,  will  of,  512. 
sovereign,  will  of,  501. 
subscription  by  witnesses,  507. 

See  Attestation  of  Wills. 
tearinff,  effect  of,  516,  517. 

&e  Revocation  of  Wills. 
time  from  which  will  speaks,  521. 

See  Construction  of  Wills. 
trustees,  devise  to,  531. 

See  Construction  of  Wills. 
unattested  instrument,  not  a  good  exercise  of  a  power  to  appoint  by 

writing  signed  or  by  will,  511. 
unattested  papers,  incorporation  of,  in  will,  510. 

must  be  m  existence  and  capable  of  identificatioD,  ih. 
witness,  attestation  by,  507. 

See  Attestation  of  Wills. 
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WILL— cm/tMtftf. 

witneM,  attetution  by— cM/JiiMi. 
gifts  tb,  Yoid,  61 S. 

atcettetion  of  codicil  by  legatee  under  will  does  npt  avoid  legicy, 
614. 
wridng,  will  to  be  in,  606.' 

WILLS  ACT. 

only  applies  to  persons  having  an  English  domicile,  500. 
does  not  extend  {o  wills  made  before  1858. •634. 
nor  to  Scotland,  5S5. 

WINDING. UP, 

interest  allowed  on  debts  proved  in,  267. 

effect  of  order,  on  running  of  time  in  case  of  claims  against  company, 
272. 

WINDMILL, 

unobstructed  passage  of  air  to,  right  cannot  be  acquired  by  prescrip- 
tion, 129. 

WINDOW, 

right  to  passage  of  light  through.    See  Light. 
right  to  passage  of  air  through,  129. 

WITNESS, 
to  will,  607. 

See  Attestation  or  Wills. 
gift  to,  void,  613,  614. 

no  lapse  where  bequest  in  joint  tenancy  to  several,  of  whom  one  was 
witness,  618. 
See  Will. 

WOODS  AND  FORESTS, 
commissioners  of,  144. 

WORDS  (Interpretation  oQ. 
in  Limitation  Act: 
*' land,"  131. 
"rent,"<6. 

"person  through  whom  another  claims,"  132. 
•*  person,"  i6. 

in  Act  for  Abolition  of  Fines  and  Recoveries: 
*Mands,"  297. 
*<  estate,"  298. 
"base  fee/' 16. 
«  estate  tail,"  i6. 
"  actual  tenant  in  tail,"  ib. 
"tenant  in  uil,"  <6. 

"tenant in  tail  entitled  to  a  base  fee,"  ih, 
"  money  subject  to  be  invested  in  the  purchase  of  lands,"  16. 
"  person,"  i6. 
«  settlement,'*  ib, 

in  Dower  Act: 
"land,"  417. 

in  Inheritance  Act: 
"  land,'*  485. 
"  the  purchaser,"  ib, 
**  descent,'*  ib, 
"  descendants,"  <6. 
"  person  last  entitled,"  16. 
"assursnce,"  ib. 
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WORDS  (Interpretation  fiV)—cmtmued, 
in  Wills  Act: 
«  will,"  498. 
'<  real  estate,"  i6. 
"  personal  estate,'*  16. 

in  Lease  and  Release  Act: 
"  freehold,"  680. 

in  Satisfied  Terms  Act: 
« lands,"  646. 

in  the  Trustee  Act,  1850 : 
"lands,"  647. 
"  stock,"  16. 
"  seised,"  648. . 
"  possessed,"  ih. 
"  contingent  right,"  \h, 
"  convey,"  and  *'  conveyance,"  ih. 
"assign,"  and  "assignment,"  i6. 
**  transfer,"  ib. 
"  Lord  Chancellor,"  i6. 
'*  Lord  Chancellor  of  Ireland,"  ih, 
"  trust,''  i6. 
"lunatic,"  649. 

"  person  of  unsound  mind,"  ib. 
"devisee,"  ib, 
"  mortgage,"  i6. 
"  person,"  ib, 

in  Settled  Estates  Act : 

"  settlement,"  686,  702. 

"  settled  estates,"  »6. 

"  tenant  in  tail  after  possibility,"  &c.,  ih. 

in  Property  Amendment  Act : 
"land,"  717. 
"mortage,  \b, 
"mortgagor,"  ib, 
"  mortgagee,"  718* 
"judgment,"  ib, 

WRIT, 

of  intrusion  maintainable  by  the  crown,  142. 

in  real  and  mixed  actions  to  be  abolished  after  31st  December,  1884, 
225. 

of  right  of  dower,  dower  unde  nihil  habet,  quote  impedit^  and  ejectment 
reserved,  ib, 

of  dower  and  quare  impedit  abolished,  ib, 

writ  and  proceedings  for  dower  and  quare  impedit  to  be  same  as  in  ordi- 
nary actions,  ib. 

of  summons  to  save  the  Statute  of  Limitations,  283. 

of  distringaSf  586. 

WRIT  OF  ELEGIT, 

what  may  be  extended  under,  568,  569. 

estates  tail,  569. 

land  subject  to  a  power,  ib, 

trust  estates,  ib, 

leaseholds,  670k 

rent,  ib, 

legal  estate  in  purchaser  or  mortgagee  cannot  be  extended,  616; 
sheriff's  poundage,  570. 

WRIT  OF  EXECUTION, 

to  be  registered  under  23  Sc  24  Vict.  c.  38.  .618. 

under  27  &  28  Vict,  c  11 2.. 626. 
See  Wbit  of  Eleoit^Writ  of  Fieri  Facias. 
8.  3  K 
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WRIT  OF  FIERI  FACIAS, 

what  can  be  taken  in  execution  under,  571,  572. 

fiindi  in  chancery,  572. 

fixtures.  673. 
right  of  landlord  to  rent,  in  case  of  execution,  ib. 
eicecutioni  affaintt  corporations  and  companies,  ib, 
title  acquired  before  seizure  under  writ  of,  protected,  574. 
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